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l|RamEsliv Khamman Lal  ..| JEI 33] 76 | Inthe matter of A Vakilof Azam- 
30 | Muhammad Shafiq Ahmad v. garh .. II2 214 
s Muhammad Mujtaba III 93 79 | Ram Gopal v. Tulshi Ram .., IIG 86L 
40 | Musharrat Begam v. Sikandar 101 | Rustam Khan v. Janki «| III 808 
Jahan Begam ID PEE 583] 114 | Misri Lal v. Gopi Charan 112 391 
54 | Hira Lal v. Piari Lal . | III 022] 136 | Jagdish Prasad v. Hoshyar Singh 115 775 
61 | Murli v. Ghammar ea [Tobeprinted| 104 | Suraj Narain v, Sukhu Ahir 112 158 
63 ! Rukia v. Mewa Lal III 751 
N 0929 ALLAHABAD LAW JOURNAL, ror JANCARY-FSBRUARY, 
l n Des ie ie 30 93 rn Lal -Awasthi y, Em- Š 
ppa Ramappa v. Tippanna .. I4 313]. I 804 
$ aaa Ohetty v. Subramanian 96 Rian ieee Banerji T. Baij 
Ohetty . | [I3 897 Nath III 7197 
13 | Misri Lal v. Gopi Charan | II2 381 99 | Ohhitaria v Municipal Board, 
28 | Emperor v. Abdul Ghafur IIG 29 Bindraban IIG 798 
31 | Ram Lagan v. Phatangan III 559] 100 | Goswami Krishna Kishore v. do- 
33 * Prakash Singh v. Allahabad Bank | 114 581 swami Banwari Lal II3 £49 
11 | Keesara More d 76 v. Nayani < 101 | Sughra v Muzaffari I 13 £385 
Venkata R I14 17] 103 | Saraswati Trading Corporation 
47 | Bomarsi pera y. Secretary of Limited, Jaunpur 111 654 
Btate for India 114 11 105 | Kalyan Das v. Jan Bibi, 112 765 
53 | Jonathan Collins v. Judges of 110 | Kishen Sahai v. Raghunath Stagh IIG 488 
Supreme Court, LIG 387] 114] Prem Narain v. Emperor 1138 705 
55 mullah v. Rameshwar Prasad III 595] 115 | Bankey Behar: Lal v. Brij Behasi 
57 | Bhairon Prasad v. King-Emperor| [13 78 Lal IIG 285 
60 | Kishori Rai v. Emperor we n ] 855 | 197 | Jwala v. Emperor IIG 797 
62 | Emperor v. Behari Lal e] HE 741] 129 | Irish Free State, In re .|II4 95 
65 | Anderson v. Anderson wa | ELT) 627 | 137 | Sarat Kumari Bibi v. Sakhi 
63 | Prag Datt v @imperor . III 858 Chand «| IIB 471 
72 | Ohiranji Laly Ram Serie IIS 229] 146| Neur Ahir v Emperor 118 79 
73 | Baldeo Prasad v. Ali ammad | I 12 715] 118 | Dhu Ram v. Emperor IIS 609 
78 | Secretary of State v, Murli Mano. 150 | Amarjit v. Algu - | TEs 765 
| har 112 6054] 153 | Ajudhia Prasad v. Emperor ,...| II3 179 
£0] Pearey Lal v Sita Ram np 751 | 155| Anwar Kban v. Mohammad Khan | [113 819 
81! Raja Udit Narain Singh v. Shaikh 170 | Pugh v. Ashutosh a ie | 14 604 
{ Mubarak Ali I14 577] 175 | Gaya Prasad v. limperer 112 592 
8M Mohammad Wajid Ali Khan * 177 | Bhagat Ram v. l2ngperor wf IIS Qt 
, Puran Singh’ 114 601] 189 | Shankar Singh v. Emperor * «| IIG &lL 
s 90| Bhan Deb v. Emperor, 112 588] 182 | Jagannath Sahu v. Chedi Sahu ...| 115 611 
92| Ngati Lal Obhaudhri v. Em- iTe * . 
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E x SCrininal.¢ r Hevenwe. ^ ej. 
99 | Emperer v. Shef Din +» | IOB 159 | 47 | Lachman v, Jarbandhgn ..| 108 299 
95 | Lal Bahadur v Emperor .| 108 122] 49] Faqira v. Hardewa we LIA 177 
27 | Kishán Lal v Emperor | LCB 148 61 | Rahnfat v. Ganeshi Lal "s 108 733 
28°] Danna v. Emperor 108 639 63 | Tungal v. Chandra Bhan 108 70 
e. | Aminullah v. Emperor through 67 | Ram Shankar v. Mandankani Ene 
30 Oawnpore Municipal Board .| 107 690 sad 100 .570 
37 | Kashi Ram v, Emperor ..| IO9 139 73 | Bansidhar v. Mati Din IOI 196 
38 | Haji Baqridi v. Emperor | IO3 569 75 | P. Sheo Dularey v Shen Shanker " . 
39 (Bhngven Dinv Emperor + | IOB 509 Bux we IOI 849 
44 Die pair v. Kishan Narain w | II2 774] 76 | Suraj Prasadv Raghunath Prasad | IOI 910 
44 l Habib Khan v. Emperor: 108 6889 77 | Ram Bakhsh Shukul v B. Uma * 
41 Mohan Lal v Ram Charen .| IOB 690 Raman Purtab Bahadur Singh; IOI 832 
49 | Emperor v. Nasrullah e 108 587] 77] Mohammad Ali-Mokammad Khan i 
Emperor v. Kunwar Roeanjsi v. Madarisah 102 9026 
54 Singh of Amethi ..| 108 230| 381 | Bhagal v. Deputy’ Commissioner, 
64 | Emperor e. Shera 108 225 Gonda .| 103 478 
88 | Bohray Jugul Kishore v. Emperor 108 595 83 | Kripal v Gurdas PIOS 215 
67 | Abdul Rahman v. Emperor FOS 211 84 | Jang Bahadur Singh v. Satnarain 
Mathura Rai v. Emperor ee Singh 103 762 
88 Ram Prasad Pandey 109 506 86 | Ram SP hal v. Partab Bahadur 
7] | Sheo Jangal Prasad v. Emperor... | LIB 740 Singh 105 213 
73 | Dr. Ram Das v. Ganga Ram 112 770 88 | Jodha v. Darbari Lal 104 193 
75 | Jang Bahadur Singh v. Emperor | 114 189] 92 | Shiva Dayal Singh v. Ram Nargin LIO4 3 
78 | Emperor v. Kurwa e] PES 282] 97 | Ashraf Alı v. Salyed Sakhawat 2 
go | Dr. Ram Das v. Ganga Ram 112 770 Husain 104 394 
gj | Sewak v. Emperor «| PES 721 99 | Zaka-Ullah Khan v.Gulkandi .. | 104 8 
Emperor through L. Har Swa- 100 | Ohitar Ket Singh v. Kanhaiya 
B4 roop v Muhammad ‘Siraj o| PIS 742 Bakhsh Singh 106 201 
Ohuramani Chaturvedi v. Em- 103 d Kuer v. Jadunath Bakhsh 
peror we | IIO 215 Singh ..,I05 161 
85 | Seth Kishori Lal v. Emperor LIG 751| 105 dorus. Nath v UmraiSingh ..9 ICG 569 
86 | Harjan v. Emperor 116 750] 106 | Mathura v. Udey Bhan Singh ...| [OG 380 
88 | Inayat Husain v. Emperor through 109 | Mohammad Akbar v. Lachhman 
Ram Piyare 116. 494 Prasad . |IOS5 74 
20 Emperor v. Jhabbar Mal i15 872] 110| Iqbal Narain v. Kailas Narain .. | 105 565 
102 | Baqridiv Emperor ..| £08 569] 111, Jalal-ud-Din Khan v Rampal ..| 105 359 
10i | Mohammad Nazir v. Emperor ..| LIZ 355| 113 | Nand Ram v. Ohhedi Lal ..| 105 466 
113 | Ghafoor Khan v. Emperor — .. | [18 524] 116 | Mahabir v. Khargi 105 778 
117 | Aziz Ismail v, Emperor IIQ 674} 117 | Hanuman Prasad v Irshad Ali. | 106 149 
I Munne Tewari v. Obandarbali . IIO 213| 119 | Karim Khan v. Noor Mohammad M 
‘1 Nanhu Simgh Xv. Emperor Khan we II4 724 
. through Budhu Mal o | IXI 129) 121! Pachua Pasi y Raj Kishore | VIS 721 
123 | Tika Ram v. Emperor ..| IXO 675 | 125 | Malkhan Singh v. Gulab Singh * | [13 732 
124 | Hasan ade. Emperor oe | [IE 127] 127 | Niadarv. M Mohammad Ahmad | 114 870 
127 | Walideg Khan v. Emperor 4| FLO 223] 130 | Girwar Dayal v. Narain Singh ..| 116 £ 
128 | Emperor v. Bishambhar we | IIE 448] 137 | Bibi Ahmadi Begam v. Dhan 
. 128 | Munsh? v, Emperor «| IIO 798 Singh . | Id 6 273 
130 | Emperor v. Tika Ram ~ | [II 670] 188 | Lala Singh v. Raghubir Narain .. | 116 275 
132 | Emperor v Abdul Aziz e] EEZ 348| 141 Ram Lagan Bhagat v Phakkar 
137 | Debi Dat Tewari v. Emperor * Das 118 171 
through Rudra Datt Bhatt IIO 816] 154| Ram Partab Singh v. Qhhotey 
138 | Ayyub v Emperor  LII2 911 Lal Singh ..| IO9 419 
140 | B Bhairon Prasad v Emperor ..| 113 78] 157 | Dhanpat Rai v. Pooran .. | 109 793 
143 | Emperor v Tachmi Datt - | III 3071 161 | Bisheshar Dayalv Dasinat |. | [17 818 
145 | Kishore Ra: v. Emperor through 164 | Sahu Munna Lal v Mahtab IIG 284 
` Williems > Se] IIE 855] 170 | B. Bhawani Prasadv Jai. Jai Ram | 114 903 
146 | Neur Ahir y Emperor e [IIB 797 172 [Abdul Raufv Masih-ud-Din ...| [14 901 
149% [imperor v. Phuchar | EPS 417]. 175| Mamraj v Murki ce | P14 904 
M 178 | Rakim Al v. Yehia Khan piil IA 
, Revenud 180 | Benı Madho v Shambhu.Nath .. | 1144908 
. id 183 | Bheokali v. Gauri Rai . |II4 91r 
33 | KesayKuer v. Kallu Ram « | IO7 502| 186 | Koka Ram v. Sag — . o {Pid 900 
3$ | Belaso v Mauladad Khan 108 132) 192 | Mubarak Bano v. Ali Raza . PIIS 769 
38 | Bala Prasad v Shyam Behar: Lal} IOB 575] 200 ? Bhagwati Prasad Singh v. Ohau- 
41 | lghur Dae v, Ohironji Lal , | H8 370 dhri Hari Har Prasad@ingh .» | 115 650 
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9 LAW REPORTER, ABLAHABAD, From F'anguan& yo Decpmpar, 1928— concld. 
reum 2 ` 4 . *, 
-s | 1 Bevenue—dcntde " Revenue—eoncld. * % " 
ee? . 
203 | Thakur Bhawani Prasad v. 309 | Sheo Prasad Singh v. Bam Raj * : 
Thakfr Joti Prasad .. | M4 805 Singh 142 617 

212 | Raj Rani, v. Gulab 117 831] 311 | Secretary of State for India in a 

.21&| Pulandhar Singh v. BhagwatSingh 114 873 Council v. Alladin 114 727 

215 | Thakur Manak Ohand Singh v. 321 | Baedeo Narain v. Sheikh Muham- 

* , Khubi IIGe 96 mad Yusuf 116 491 

216 | Mukhtari v. Harbans Singh 118 172| 3339 Raja Rukmangad Singh v. Bal- 

2184 Kayasth Pathshala, Aliahebad ` v. bhadra Prasad eo | III 2861 

. . Sahtu 114 898| 336 | Ram Dat v. Ohhotak si Nog 

221 | Nihal v. Niadar Singh 113 440 reportable. 

223 | Kunwar Singh v Abdur Ali Khan II 891] 342 Bm Saran Singh v. Suraj 

224 | Partap Singh v. Nand Kishore .., | 113 729 Pal Singh 106 8 

232 | Mansa Ram v. Mohammad Husain | I 16 2831 344 | Abdul Gbalger khan v. Karamat 

241 | Bidha v. Bhola alias Bhura ...| TIL 131 Khan 106 126 

243 | Phulbans Kuar v Bhagdat Singh | 1O7 677) 347 | Subhkaran Singh v. Ganesh 

263 | Oudh Behari Lal v. ah Bakhsh Singh 106 26 

of Titah 115 613] 318 | Gauri Shanker v. Nigam-ud- Din 

270 | Rama Singha v. Shankar Dayal... | 111 6 Khan m | TOG 494 

. 272 | Misri Lal v. Gopi Charan . | IIZ 3911 350 | Saheb Din v. Mahabir Singh .. | IO7 326 
288 | Bali Kuer v. Khamani Ram .| 116 746 | 355 | Ram Sidh Singh v. Mahant Bakoo 
288 | Shri Dhar v. Rao Saheb Udaibir Das ..1107 338 
Singh Judeo .. 115 454] 358 | Narayan v. Baldeo Singh w | 107 877 

303 | Bharat Spe . Ganga IIG 744 

306 | Maharaj Singh v. Sri Raja Surya- Note.—Decisions of the Board of Revenue, U. P., 
pal Singh «| IIB 758 not printed in Indian Oases.—[Kd ] 

53 I. L. R, BOMBAY SERIES, ror Janvary-Fapeuasy, 1929, 
1 { Maneklal Manilal, In re 112 758 97 Secretary of State for India v.i 
12 | Shnmant Sayaji Maharaj Gaikwar Wasudev 115 409 

of Baroda v Madhav Rao —. | IIS 369] 110 | Kapurji Magnicam v. Panaji Devi- 

-48 | Ursula v. Pana Navlaji and Co... | II4& $01 chand 113 341 

* 57 | Emperorv. Syed A, M. Vazirally | 112 777 | 119 | Emperor v. V.L Bhatkhande 113 612 
69 | Shankar  Tulsiram Navale v. 131] Emperor v. Jaffer Osssum Moosa 112 881 
Kundlik Anyaba Yadaw ..| II3 701 137 | Emperor v. Tribhuvan Motiram .. [117 434 
75 | Kondi v. Chunilal 113 239 | 149 | Mabel Ferris v. Emperor 117 321 
a. 31 BOMBAY LAW REPORTER, ror JANUAHY Frpuvany, 1927. 
1| Gauri Nath Kakaji v. Gaya Kuar| III 485] 137 | Shidramappa v. Gurushantappa...) 116 227 
7 | Sir*T'ukojirao Helkar v Sowkabai| 117 424] 144 | Emperor v. Ganpat Devaji 116 248 
21 | Raneegunge Coal Association v. 146 | Emperor y Amanat Kadar  ...| [IG 251 
Tata Iron & Bteel Oo II7 417] 148, Emperor v. Gopal Raghunath .. | 116 243 
35 | Krishna Chinnoo & Sons v. Matu- 158 | Emperor v Thavarmal ..-{ IIG 251 
bhai Kasanbhai ` 117 440] 192 | Modhavrao v. Shri Omkareshvar 
49 | Emperor v. Dinshaw Oureetii Ghat «| 179 775 
Driver 117 331] 199 | Bai Jiviv. Bai Bibanboo LIS 785 
53 | Empegor v. Tribhovan dum 117 4341 2086 | Mahomed Roshan v. Gulam Mohid- 

62 | Inre Bai Aisha e s | EIZ 321 dın 118 791 
19 | In re V. R. Kothari | 117 “9331 208 | Annaji Ramchandra v. Thakubai 118 790 
81| Emperor v. Nurmahomed ~ LII7 329| 2111 Rabia v G I.P. Ry. 117 431 
88 | Punjabai v, Bhagyandas 117 518] 218 | Narhar v. Ganpati we | LEZ 438 
97 | Ardeshir Jiyanji Mistri v. Aimai 221 | Mahadu v. Patlu 116 269 

Kuvarji 0 II7 5181 225| Sadeck Abdulla v. Mahomad 

109 | BaiDevmani v. Ravishankar . | IIG 236 Abdulla f ~ | TIS 407 

120 | Ramchandra v Hari .. | 116 231] 229 | Parashram v Lakshmibai Ss 4 15 405 

128 | Lalji v. Vishvanath ..| II6 234] 235 | Lakhamgowda v. Appanna - 13 467 

129 | Ghankar v Bhikaji * x IIG 2«5 e 

135 | Mariambi v Fatmabai ..| IIG 242 . 

ON 581 LR, OALOUTTA SaRIES, FOR Janvany-Fangvany 1929. . o 

* 1, Bejoy Singh Dudhoria v. Suren- 15{ Mujibar Rahman v. Isub Surati.. | Iq q 409» 

dra Neth Narayan Singh — .. | III 345] 21| Rama Oharan Das v Gadadhar 

12 | Gopendra Krishna Saha v. Moti Das Tobe printed 
Lal Agaryalla œ we | IIZ 677 29 | Garao Sangma v. Rangji Mechik II7 837. 
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56 I, L. R, OALOUTTA SERIES, FOR JANUanY-F'asneAkY, 1920-5-concld. 
id e 
° : M . ? 4 
«22 Rameswar Fsheroritraga v. Em- 118 | Radha Kanta eDas' v. Bagrilen " M 
. peror e wo | FIG 132 Brothers, Ltd. 117 540 
- 89 | Harthukhrai Duliehand, In re . 114 90} 136 | Corporation of Oalgutta v. Ananja 
52 pen Qhandra  Pakrashi v. ar a I14 403 
" idhu Bhusan Roy .| IIG 372, 132 | Efhperor v. Nagar Ali e... | FIG ml 
55 | Santasila Dasi v. Narendra Nath 135 | Brojogopal Roy Korman v. Amar r* 
Pal Tobe printed Chandra Bhattacharjee we | IIA 88 
61 | Han hae Dalal v. Parmeshwar 145 4 Emperor v, Makbul Khan oo | ELG 793° 
we | ILZ #543 | 150 | Rebati Mohan Chakravarty v, Gm- 
80 Karnani Industrial Bank v. Satyo peror -.. | I1I5. 258 
el Niranjan Shaw III 500, 161 | Bipin Behari Ghatak v. Ramnath . . 
88 | Barnard v. Barnard we | FES 572] - Ghatak .. | IIO 422 
166 ' Collins v. Oollins | TES “599 
10 I. L. R$ LAHORE Sargs, ror Jauvany-FaexvARY, 1929, 
1) Raju v. Crown . IYO 221, 108 | Hem Raj v. Krishen Lal ^» | ITI 8 
7 | Sant Singh v. Gulab Singh 114 417] 127 | Shiv Obaran Lal v. Bhawani 
6L | Waller v. Waller .. | EIO 708 Shankar ; e | FLO 776 
75 | Rikhi Ram v. Dhanpat Rai 110 1| 132 | Shibba Mal v. Rup Narain oe | ILL 274 
88 | Vaishno Ditti v. Rameshri wo | TLS 11 138 | Jowala Singh v. Crown . 1 1IO 463 
11 LAHORE LAW JOURNAL, rog JasuaRr-FRoRUALY, 1929. 
1 ! Gaman v. Orown IIG 187 64 | Mohar Singh v. Daulat Ram IIO 491 
5 | Rahmat v. Orown II3 65 66 | Prem Das v. Oharan Das e ,.. | IIZ 233 
11 | Sobhag Rani v. Shrimati Lado 76 | Guran Ditta v. Sain Das 116 459 
Rani 116 305 78 | Sunder Singh v. Qurdwara Ohoha | 
14 | Badar Din v. Natho -~ | TIS 855 Sahib | I20 189 
20 | P&khar.Singh v. Orown 120 180 80 | Bishen Singh v. Orown .. | I20 185 
94 | Ghulam Sarwar Khan v. Abdul 82 | Mahesh Dass v. Daulat Rem .. | IIB 655 
Majid Khan . | IIS 99 85 | Thanesher Pershad v. Ram Ohand | 1 19 £39 
37 | Ram Ohand v Chhajju Ram I20 176 89 | Malka v. Sardar ~ TING 215 
40 | Muhammad Gwaz v. Haji Naneh 91 | Lajpat Rai v. Sohna 115 71 
Alian 117 226 91]! Bhola Shah-Narsingh Das v. : e 
44 | Zera Singh v. Crown I20 183 Orown through Commissioner 
50 | Attar Oband v. Ohandu Lal 117 210 of Incoms-Tax, Lahore .LIIG6 454 
52 | Sunder Singh v. Orown 120 182 95 | Jwala Pershad v. Orown ive Not 
55] K S Yakin-ud-Din Khan v. reportable. 
Hazari Gir II7 ?31 97 | Muhammad Hussain v. Ghulam 
58 | Hazura Singh v Crown 118 544 Bi sa | I17 805 
60 | Arura v. Fateh Bibi 115 421 98 | Gopal Sahai v. Dhani Ram LIS 646 
61 | Mulkh Raj v. Gurditta Shah Han i iK 
Chand =œ 120 179 
a 30 PUNJAB LAW REPORTER, ron JANGARTY, 1929. . 
1, Rikhi Ram v.DhanpatRai — ..; IIO 1 30] Khan Mohammad Yakub Khan v. 
6 | Jagey Ram v. Richhpal 1183 907 Commissioner of Income-tax ..| 115 851 
7 | Ghulam Mohy-nd-Din v. Khizar 32 | Banti v. Mandu .| IIO 425 
Hussain INA 74 34 | Ganesh Das v. Narsingh Das 115 767 
10 | Hawasi v. Rasul Khan II4 714 36 4 Orown v. Wafadar ow | IIA 58 
13 | Nathu v Amrno Singh 4. | E17 685 38 | Farangu v. Hari Kishan + | EES 321 
15 | Jai Singh v Farid bakhsh - | IIS 423 40 | Siri Ram v. Tulsi Ram II4 329 
17 | Muhammad Sadaqat Ali Khan v. 41 | Thakardwara Pheru Mel v Iehar . 
Muhammad Sajjad Ali Roses 4.| EES 901 Das IIO 384 
22 | Arura v. Fateh Bib: .|IIS 421 43| Gurmukh Singh v. Sharomani 
23 | Crown v Diwan Ohand 115 29 Gurdwara Committee, Amritsar | 112 183 
96 | Piru e. Dila Ram 4| LIS 472 46 | Ghapaya Lal v Rallia Ram .| [IO 424 
27 | Tulsi v Guran Ditta 7] IIIA 437 48 | Balo v Ganeghi Lal ..| II9 233 
«£9 | Raghbir Singh v. Pat Ram- Ganga 92 | Kunj Lalv. Emperor » | TI 719 
Ram 115 478 53 | Mangat Ram v. Puyare Lal — ..| 115 762 
' 58 | Hata v. Orown EP | H Gi 50 
? €0 | Khan Gul v. Lakha Singh " » LITE 175 
D : 52 I. L. R. MADRAS SERIES, FOR JANUARY-FRBRUAAY, 1928, : 
1; Krishnaehandra v. President, 12 | Raja of Ramnad v. Secretary. of 
Agertcy District Board © | IIS 821 State for India e e ING 829 
` 6, Palaniyandı v.  Velayudam. . > » . 
| Pillai "++ IIR 320 ; . 
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vol 114). Y 
"82 LIR, MADRAS ame 4 POR JANUARI- FEBRUARY, 1929—concld. * 
má EE ESSERE e = 
(25 Secretary of State for India v. 83 | Jogi Reddi v. Chign pbi i Redi. Ita 5 
oe Trüsteee of Sri Kuttglanatha- 92 | Power of Advocate, . II3: 876, 
swan: Japle 115 49] 105 | Ratnasabapathy Ohettiar v eDeva- . 
39 | Hassan Kutti Beary v. J: ainabha 113 306 sigamony Pillai 116 817 
52 | Jumna Pai.v. Ramanathan Ohetti M3 412 | 123 | Veerappa Chettiar v. Subramania 
*57 | Goculdosg Jumnadoss & Oo, v. N, Ayyar ..|I16 36% 
. o| M. Sadasivier 114 352] 128] Raju v. Nagammal w | LES 449 
t61 | Public Prosecutor v. Podimonu 142 | Venkatareddi v.  Adinarayans 
.Beary 114 «238 Rao we | LIQ 42 
66 | Srinivasa Reddy v. Dasaratha 147@ Peddi Tirumaligadu, In re — ... |Tobeprinted 
Rama Reddy 113 336] 151| T. S. Ragupathi Ayyar v. Nara- 
. 69 | Wedappan,Servai v. M, Perjannan "| yana Goundan 114 659 
Servai - 118 279| 156 | Public Prosecutor v. Ponnuswami 
19 | Rangasami Goundar, In re 113 545 Nayak IF3 516 
77 | Gnanambal, In re IXI 852 | 160 | Morarji v. Adypinistrator-Gene- $ 
79 | Molaippa Goundan, In re . | [I5 242 ral of Madras | III 361 
56 MADRAS LAW JOURNAL, ror JANDARY-FEBRYARY, 1929, 
1 | Narendra Nath Dutta v. Sheikh : 141 ; Ramaswami Chettiar v. Commis- 
Abdul Hakim III 2388 sioner of Income-tax, Madras .. | IIG 566 
10 | Ratnasabapathy Chettiar v. 151 | Commissioner of Income-tax v, 
Devasigamony Pillai . | IIG &17 Krishna Aiyar & Sons 115 254 
24 | Secretary of State for India v. Sri 157 | Sivasankaram Pillai, In re 113 462 
Kuthalanathaswami Temple .. | IIS 49] 162 | Desi Ohettiar v. Ohinnasami Ohet- 
33 | Srinivasa Reddy v. Dasaratha- tiar II3 874 
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PRIVY COUNCIL, 
APPBAL FROM THR BOMBAY Hiag Oovar. 
November 27, 1928. 
Present :—Viecount Dunedin, 
Lord*Shaw, Lord Blanesburgh and 
Sir John Wallis. 

BOMANJI ARDESHIR WADIA AND 
OTHBRS—PLiINTIFFS—ÀPPRLLANTS 
TeT8u8 
Tan SEORETARY or STATE rog INDIA 
IN COUNCIL—DRFENDANT— 
RBSPONDENT. 

Oonstruction of deeds—Relevancy of previous corres- 

ndence—Construciion of grant-—-Grant of revenue— 
Doma Land Revenue Code (Act V of 1879)—Grantee 
entitled to increased assessment-—Rules for construc- 
tion of formal contracts and conveyances. 

It ia not legitimate to construe a deed of grant 
in the light of previous correspondence between the 
parties, even where the correspondence is recited in 
the preamble to the deed, as it does not thereby 
become part and parcel thereof. [p, 3, col. l.] 

When parties ve entered into a formal con- 
tract, that contract must be conatrued according to 


where 
a formal antecedent contract, that 
contract cannot be looked at to control the terms of 
the conveyance. [ibid.] 

Held, on the true construstion of a grant of certain 
villages by the Government, that so far as the 
land occupied by the ryots or sutidars was concerned, 
the grant became, in “effect, a grant of the revenue 
payable by them. Where such revenue was subsequ- 
ently, under the provisions of the Bombay Land 
Revenue Code, 1879, and the rules framed there- 
under, raised from an agricultural into a building 
assessment, the grantee (and not the Government! 
was entitled to the benefit ofthe increased revenue 
payable by the sutidars. [p. 4, col. 2. 

Ardeshir Wadia v. Secretaryeof State, 93 Ind. Cas. 
184, partly reversed. * 


Appeal against a decree of the Bombay 
High Oourt (MacLeod, O. J., and Madgav- 
kar, J.,) dated the 24th August, 1925, and 
reported aa 93 Ind.” Oas. 184, affirming a 
decree of the Joint Judge, Thana, dated the 
30th November, 1921. . 


* ,.FACTS.—The main question in the ap- 


'« peal was.as to the construction and effect df 
ageed of grant dated the 9th February, 


1 


1818, and executed on behalf of the late 
Oourt of Directors of the East India Oom- , 
pany in favour of Nowroji Jamsetji, the” 
predecessor-in-title of the present first ap- 
pellants, for whom the remaining appel- 
lants were trustees. i 

Messrs. W. H. Upjohn, K. C., and E. B. 
Raikes, for the Appellants. 

Sir G.R. Lowndes, K.C., and Mr. K., 
Brown, for the Respondent. . 

Mr. Upjohn, K.C.—Reters to the Bombay 
Land Revenue Code, 1879. The rales pro- 
mulgated by Government in 1907; under 
that Code cover the present case. See de. 
finition:of “ alienated village" in 8.3 of 
the Code, 

[Sir Jons Wattis.—It is clearly a grant 
of the revenue of the villages]. 

Mr. Upjohn, K. C., replies. 

Mr. Lowndes, K. C : Meaning of " inam " 
discussed. 


[Sie Jonn Warurs: In Southern India, 
inam means an alienation of the land re- 


venue]. 
Refers to s. 48 of the Bqmbay Land 
Revenue Code. . 


JUDGMENT. 

Viscount Dunedin.—Harly in the 
last centnry an ancestor of the leading 
plaintiff, for Bervices rendered to the Govern- 
ment, received a grant of Rs. 4,000 per 
annum, In 1844 his successor prayed that 
the grant might be changed intoa grant 
of villages in Saleette, an island near Bom- 
bay. This, after some negotiations, was e 
done in 1847 and the grant which falls to 
be construed in this .action was given. 
This grant, after a preamble nayrating the 
original grant of Rs, 4,000 to the family ° 
and the request that it might be brehanged 
for a grant of villages, goes on as follows :— 

“The aforesaid villages of Juhu and Vile 
Parla in theleland of Salsette are hereby 
assigned to you and your heira in perpetu- 
ity from the year A.D. 1847-8. The par- 
ticulars of the cultivation, dto, faunded 


7 


E 


on the jamabandi of 1842.3 and the con- 
ditions of the grant are as follows :—" 
"Then follows & long and minute descrip- 
tionsof the villages, the boundaries and 
the various* lands from which revenue waa 
levied, calculated partly on the lands and 
partly on the produce of brab trees which 
are tapped for toddy. All the particulars 
referred to lands as held by variousryots 
or sutidars as to whoge position explanation 
will be shortly given. The list ends wit 
a summation of the revenue at the sum o 
Rs, 4,679-1-8. From this is deducted “the 
amount of your inam Rs 4,000.” It is 
added that there are 97e undrawn brab 


“e trees for which “the grantee is ito pay 


Rs. 20-14-4," taking the whole sum payable 
by him as the surplus over the Rs. 4,000, 
Rs, 700. Subsequently, on condition of 
the surrender of certain other lands not 
included in this grant, the Rs. 700 was 
reduced ito Rs. 200. The deed then goes on 
with various conditions which will beex- 
amined hereafter. i 

It is now expedient to explain the posi- 
tion of the ryots or sutidars, By legisla- 
tion in 1808, the sutidars in Salsette were 
declared to be permanent proprietors of 
their landsso long as they paid the amount 
of their assessment, and this assessment 
was fixed at a sum equivalent toa certain 
share of the produce and could be revised 
every five years. 

The effect of the deed is in their Lord- 
ships’ view quite clear. It is a grant of the 
villages. The villages consist partly of 
land occupied by sutidars and partly of 
land not so occupied. So faras the land 
occupied by, the sutidars is concerned, the 
grant becemes in effect a grant of the 
revenue payable by them, So far as the 
other land is concerned, though the grant 
is tothe grantee, yet if he brings it under 
cultivation he is bound, in virtue ofa 
condition which will be hereafter quoted, 
to pay the assessment just as a new sutidar 
would haveto pay had he been settled 
there by the Government, 

The grantee entered into possession 
under the grant and his heirs succeeded. 
They annually paid the Rs. 200 and have 

< drawn regularly the revenue from the 
sutidars as that revenue wasfrom time to 
time fixdd; in particular there was an 
increase in 1885 and they recovered the 
increased sum. The appellants represent 
e the original grantee. They were in actual 
possession of certain portions of the land 
not held by sutidars, but they do not appear 
to have Brought additional land into 
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cultivatioh. In 1879 the Romhay Govern- 
ment passed an Act called the Bombay 


Land Revenue Code. By this Aot, 8. 48. 


2 — ee © 

| “Where, land assessed for use for 
any purpose is used for ‘any other 
purpose, the assessment fixed under 
the provisions of this Act upon such land 
shall, ‘notwithstanding that the term for 
which such assessment may have been fixed 
has not expired, be liable to begltered and 
fixed at a different rate by such authority 
and subject to such rules as the Governor 
in Council may prescribe in this behalf.” 
And by s. 214the Governor in Oouncil was 
authorised to make rules regulating the 
assessment of land to the land revenue 
and the alteration and revision of such 
assessment and the recovery of land 
revenue, Rules under that section were 
published in 1907. Rule 1 provided that 
when land assessed for purposes of agricul- 
ture only is subsequently appropriated to 
any purpose unconnected with agriculture, 
the assessment upon the land so appro- 
priated shall, unless otherwise directed 
by the Governor, be altered and fixed 
and revised by the  Oollector. After 
providing in subsequent rules that when 
an application for a permission to appro- 
priate the land to other purposes than 
agriculture is received by the Oollector, he 
should forward it to the holder of the 
alienated village who should then state 
whether the application should be granted 
or refased, r.5 ‘goes on to say that after 
that the Collector shall direct the village 
officers to levy any altered assessment so 
ordered and such altered assessment shall 
be levied in the same manner as other 
land revenue and shail be credited wholly 
to the holder or holders of the alienated 
village where such holder or holders are 
entitled to the whole land revenue of the 
village or proportionately to the shareofsuch 
holderorholders when such holder or holders 
are entitled to a proportion only of the 
land révenue in accordance with the con- 
ditions under which such holders hold 
the *alienated village. 

In November, 1916, without any intima- 
tion to the plaintiffs, a surveyor began to 
survey various building plots in the village 
of Ville Parla, -with* a view to fixing a 
buflding assessment thereon. On this com- 
ing to their knowledge*the plaintiffs wrote 
asking for an answer.as to whether the 
Qollector considered thatthe building ‘or 
non-agricultural assessment should be paid 


. 
. 


to them. To this they received a reply . 


|| 
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that the Governtnent's view of fhe grant 
was that? the grantees had no right to a 
non-agricultural assessment, which belonged 
-to thesGovernment. After some ineffectual 
appeals “ta Revenue Officers the plaintiffs 
raised the present suit to deteymine the 
aoea The leading demand is that a 

* declaration should be made that a non- 
agricultural assessment levied  upder a 
Statute of rules should be paid to them as 
in place of the agricultural assessment 
whfch they: previously received. They algo 
asked for re-payment of a building assess- 
ment which had been levied on landa in 
their own actual possession. 


The suit depended before the Joint 
Judge of the Thana District. He held that 
the plaintiffs were entitled to resovery of 
such assessment as had been made on 
lands in their actual possession, but ag 
regards the main claim he dismissed the 
action, Appeal was taken to the High Court 
of Judicature at Bombay which affirmed 
the judgment and from that judgment the 
plaintiffs appeal to His Majesty in Council. 

The learned trial Judge examined with 
great care the correspondence which took 
place between the parties before the deed 
of 1847 was granted, and he came to his 
opinion on the true meaning ofthe deed, 
as he puts it himself, * after a careful con- 
sideration of the deed in the light of the 
correspondence.” Their Lordships must 
say at once that this way of approaching 
the true construction of the deed is quite 
illegitimate. The learned Judge in another 
passage says that because the correspond- 
ence is refefred to in the deed that makes 
it part and parcel of it. The only refer- 
ence to the correspopdence is in the narra- 
tive in the preamble of the deed that there 
had been such a*correspondence, but it is 
a vital mistake to suppose that that in- 
troduces the correspondence as a part of the 
deed. Nothing 18 better settled than that 
when parties have entered into a formal 
contract that contract must be construed 
according to its own terms and not be 
explained or interpreted by the antecedent 
communings which led up to it. This is 
especially true of a conveyance. There, even 
if there has been a formal antecedent con- 
tract, that contract. cannot be looked at to 
control the terma of the conveyance ; much 
less can mere communings which could 
only show what parties meant to do but 
*oannot show what they did. It would be 
otiose tq set forth at length the authorities, 


_ but reference may; be made to Shore v. 
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Wilson, (1) dietum by Baron Parke, Smith v: 
Doe (2), Prison Commissioners v, Clerk of 
the Peace for Middlesex (3), per Sir Q. 
Jessel, at page 5?1*; and Lee v. Alexander 
(4) where, although the case is & Scotch case: 
where the law is tha same, Lord Selborne. 
states the proposition as a general one. 
While their Lordships have thought it 
expedient to make it quite clear that this 
method of approaching the question used 
by the trial Judge was illegitimate, they . 


note that no such criticism can be dirested 


to the judgment of the High Court. Those 
learned Judges although only expressing 
their opinion a doubt as to the admissi- 
bility of what the trial Judge had done,, 
yet clearly make up their minds on the 
construction of the deed, but the result at 
which they arrived is the same as that — 
arrived at by the trial Judge. Their view: 
is tersely expressed by the firat finding of 
the trial Judge: “The grant is neither 
an absolute grant of the soil nor a mere 
assignment of the revenues. It is merely 


-an assignment of Ra. 4,000 out of the reve- 


nue of the village subject to the conditions 
of the grant.” 

From that view they deduce the further 
consideration, that what they called con- 
ditional or enhanced assessment belongs to 
the Government, 


In their Lordships’ view this is a complete 
inversion of the scheme of the deed, 
prompted rather by a view as to what in the 
circumstances the Government ought to 
have done rather than by a strict observa- 
tion of what they did do, No doubt it 
was clear that the Government intended 
and thought that what theyewere giving 
was worth Rs. 4,000; but they were not 
giving Rs. 4,000. On the contrary they 
were giving something instead of Ra. 4,000 
which at that time they were, paying in 
cash. Now whenever one person gives 
another something instead of what he has 
got, both parties take the risk of whether 
the thing that is given will keep, or lose, 
or enhance its value. Even qa obligation 
to pay in currency is liaba that risk. 
The ductuations in quite recent years in 
European rates of exchange have brought 
home that lesson to many an unfortunate | 
grantee. Now what did the Government 


(1) (1831) 9 Ol. & F. 355; 8 E. R. 450; 57 R. R. 2, 


(2) (182132 Brod. & B. 473; 129 E. R. 1048; 22 R, 
R. 19. 

(3: (1883) 9 Q. B. D. 506; 51 L. J. Q. B. 433; 46 Le 
TT. 864; 30 W.R 881. 


(4) (1883) 8 A. O. 853 at p. 868. 
* (1883) 9 Q. B. D.—[Zd. z 
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6 deed? Indubitably they 
granted not monty but villages. These are 
the only wordseof conveyfnce, The some- 


latjon 


Bg. 
worth more than Rs. 4,060 
yearly, whigh was thes 


i e.*villages, were on 


um of which in cash 


the Government were being relieved, They 
calculated toa rupee what the gift was worth 
and then say “deduct your inam," i. ej, your 
old free grant, and you will find you get 
Rs. 600 odd too much. There is a little extra 


for some brab 
become bound 


that is to be an or 
like any debt by p 
-the idea to turn t 
Judge of the brial 


of Rs. 4,000, 


Doubtless, howeve 


ed undercond 


now analyse the conditi 


2 and 3 have 
they embody 


is the worth of the la 
and how much they 
they provide for the 


excess, which 
ordinary debt 
and recoverabl 


fifth conditions explain that 


trees, and, therefore, you will’ 


to pay us Rs. 700 a year and 


dinary debt recoverable 
Tocess, Hpw fantastic is 
his into what the learned 
Court called an “annuity” 


r, the villages are grant- 


itions. Their Lordships will 


ons. Conditions Nos. 1, 


been already dealt with, for 
the calculation of how much 


ndsand the brab trees 
exceed Rs. 4,000 and 
payment of Rs. 700 ag 


excess is to bepaid as an 
payable on a day certain 
e by process. The fourthand 


if the grantee 


brings into cultivation any land not then 
cultivated and consequently not assessed, 
he willafter a certain moratorium be liable 
to assessment for that just as the ryota are 
fertheir land. Then come the fasciculus of 


conditions Nos. 6, 7, 10 and 


14 which secure 


the provision to outsidera of quasi-eagement 
rights hitherto enjoyed. Then the position 


of the grantee 


entitled to in the same 


enjoyed them 


11. You are not 


of asseasmertt 
but to collec 
according to 


may be fixed from ti 
of Salaette. You are not t 


ments earlier 
Government 


before, 


to alter the present mode 


nor to introduce any new tax 
t your rents from the ryots 


the com 


mutation taxes ag they 
me to time in the Island 


o fix your instal- 


than those fixed for the 


villages, 


though you may 


postpone them to alater period should you 


, Wish it, 


“12. In the event of land asgeasment being 
increased or any other modification introduc. 
ed in, the existing revenue system of the 


Island of*Salsettety the authqrity of the 
Government, thesame shall have operation « 
within the villages Hereby granted togou.” . 

The remaining conditions héve te do with 
miscellaneous matters in which the grantee 
is warned*against trying to exercise any 
magisterial authority, .etc. Then there is " 
one condition on which the learned Counsel 
for the respondent laid great stress, namely, 
condition No. 20:— A 

"20. It is clearly to be understood that this 
deéd confers no right which the Govern-  . 
ment does not now possess and only such 
portion of the rights of Government as may 
be herein specifically granted is granted to 

ou", . 
d And in conclusion, condition No, 21 provid- 
es that the grantis only to beto the grantee 
and not to disponees and that on failure of 
heirs the grant is to revert to the Govern- 
ment, 

It will be observed that these conditione 
leave the matter of the grant exactly as it 
was, i e. that the only grant is the grant of 
the villages, The learned Judges having 
settled as mentioned that the deed is the 
grant of an annuity then proceed to consider 
what is to be the fate of the building asses- 
ment whichis imposed on such ryot as 
have decided to divert the land from agri- 
cultural to building purposes and come to 
the conclusion that this extra assessment, 
as they call it, belongs to the Government. , 
Here there is another misconception. The 
Act of 1879, by s. 48does not provide for an 4 

d 


additional assessment; it only provides for 
an altered assessment to be imposed accord- 
ing to rules. eOnce the building assessment 
is imposed the old agricultural assessment 
has gone for ever. This if it ia thought out 
is quite logical. The*root idea of British 
rule in India is that he who has the toil must 
pay, not in kind like a proper tithe, but in 
money, a certain proportion of what he gets 
from cultivation, and this money payment 
can be raised from time to time so „as to 
maintain the proportion to the fruits of 
cultivation which have increased. If, there- 
fore, the cultivation for agricultural purposes 
is given up and the land is used for build- 
ing, the building assessment carries out 
the same idea, as being the equivalent fora 
certain proportion of what the cultivation 
of lands under these ‘new conditions might 
bring. Therefore, inasmuch as the Tots 
agricultural assessment fn virtue of the grant 
of the village went to the grantee, so does 
the altered or building assessment unlèss ,' 
under the rules whigh the , Government 
have-power to make-ita destination is'in- 


* 
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some way altered, but the rules absolutely 
recognise the same right. 

Rule 5 of the Rules 0£1907 already quoted 
Bays that the? altered assessment shall be 
levied inthe same manner, i. e, aq the agri- 
cultural asgessment, is levied, arid shall be 

credited to the holder or holders of the 


' alienated village or a holder in part. Now 


* by s.3 of the Bombay Land:Revenue' Code, 


. should 


the interpretation section, it is settled what 
igan alienated village. “Alienated,” says 
that section, sub-s, 20, "means transferred 
in so far asthe rights of Government to pay- 
ment of the rent or land revenue are con- 
cerned, wholly or partially to the ownership 
of any person.” Before the grant the 
Government were the holders of the village 
as a whole entity the sutidars being pro- 
prietors of their own respective plots, but in 
no sense owners, of the village. Then by the 
deed of 1847 the village was alienated as 
alienated is defined in thesection just quoted 
and so alienated tothe appellants. They 
were then theowners of the village. They are 
not, however, the proprietorsof the whole 
village, becanse there is still landon which 
assessment may be allowed when the land 
comes into oultivation, and that amount of 
assessment by the terms of the deed goes to 
the Government. This ownership, however, 
is not an ownership in esse but is an owner- 
ship in posse, Now it would be pure specula- 
tion to fix the proportion which the ryots 
assessment enjoyed by the appellants bears 
to the possible amount which the Govern- 
ment will enjoyif other land is brought 
into cultivation. The simple plan, therefore, 
seems to be co fix that when a building 
assessment comes into being that assess- 
ment should come to the person to whom 
the agricultural anfount which it dis- 
places should go. . 

Condition No. 20, which the respondent's 
Counsel so strongly pressed, has no applica- 
tion. The buildtug assessment is not a 
grant now of the Government of something 
which they did not possess in 1847 but do 
possess now. Itis nota grant atall. The 
old agricultural assessment was granted. 
Then comes legislation which binds the 
Government just as much as the grantees, 
and turns that agricultural assessment into 
analtered building assessment: but it is 
still the same assséssment on the sgme 
lands. 

Their Lordships ‘sre, therefore, of opinion 
ethat the judgment must be reversed in so 
får as it denies the appellants all right to 
Sere kanga ee and that a declaration 

emade to* the effect just stated, 


e e 
e 
. . e e 
. 
. . 


tot 
The reat of the judgment will stand. The 
appellants must, have the costs before tbia 
Board and in the CourtB below. Their 
Lordships will humbly aiias His Mafesty 
accordingly. 

KIT R. Appeal *allowed, 

Solicitors for the Appellants.—Messra, 
Ranken, Ford & Chester. 

Solicitors for the 


Respondents,—The 
Solicitor India Office. 
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PRIVY COUNCIL. ET 


APPBAL FROM THR Mapras Htag Court, 
November 15, 1928. 
Present : —Lord Phillimore, Lord Atkin 
and Sir Lancelot Sanderson. 
PEDDI REDDI JOGI REDDI— 
APPELLANT 


veraua 
PANEM OHINNABI REDDI AND oTHERS— 
é RESPONDENTS, 

Hindu Law—Joint family—Property of Christian 
treated by his Hindu wnoles as joint family property, 
nature of—Property, whether partible without proof 
of actual cession—Second appeal—Finding of faat 
based on wrong view of onus of proof-—Interfer. 


ence, 

A finding of fact based on a wrong view of the 
onus of proof ia not binding upon an Appellate 
Oourt in a second appeal. fp. 7, col. 2.) 

Where a Ohristian died leaving a minor son and 
the properties inherited by the minor son were for 
a number of years treated by his maternal uncles 
who were members of a joint Hindu family in the 
same way as theirown family properties and one of 
the uncles aubsequently sued for partition of the 
joint family properties claiming that he was 
entitled toa share in the properfies standing in the 
minor's name f e 

Held, (1) that the burden of proof was on the 

laintiff of proving that the properties which stood 
in the minor's name were partible; [p. 7, col, 2.] 

(2) that the properties could not be held to be 
partible in the absence of evidence of a definite 
cession of the properties to the family. dh 8, col. 1j 

Poddi Reddi Jagi Reddi v. Paneen Chinnabi i, 
90 Ind. Cas. 1016, affirmed. 

Appeal from a judgment dated the 17th 
April, 1924, of the Madras High Court, 
(Phillips and Madhavan Nair, JJ.) and 
reportedas 90 Ind. Cas. 1016 affirming ajudg- 
ment dated the lith August, 1920, of the. 


*. 


Court of the Temporary Subordintte Judge, * 


Caddapah, affirming that of the. Court, of 
the District Munsif, Proddatur dated. the 
1st March, 1919. 

FAOTS —The suit givingriseto this appeal , 
was brought by the plaintiff first respondent 
ugainst hie undivided brothers, defendants 
Nos. land 2, and their sister's gon, defend- 
ant No. 3, for a declaration that heard de- 


* 


"B°. 
fendants Nos, 1—3 were each entitled to one- 
fourth share in,the entire*properties of the 
fami]y, and for partition? The defendants 
resisted his claim, alleging that certain 
properties, belonged exclusively to defend- 
ant No, 9. The trial Court found that all 
the properties were joint and were liable 
to be divided equally, and passed a decree 
accordingly, On appeal by defendants Ne. 
3, the First Appellate Court confirmed the 
decree of the trialOourt. Defendant No? 
3 preferred a second appeal to the High 
Court, but that Court also accepting the 
finding of the lower Oourtg dismissed the 
appeal. Hence the present appeal preferred 


“by defendantWo. 3 to His Majesty in Council. 


Messrs. Dunne, K. C, and K.V.L 


Narasimham, for the  Appellants.— 
The karar of July, 1916, though 
unregistered, was admissible in evi- 
dence as showing that the property 


now claimed by the appellant as his own, 
was not treated as joint family property. 
See Varada Pillai v. Jeevarathnammal (1) 
where the Judicial Oommittee held that 
although an unregistered document was 
not admissible to prove a gift, it could 
nevertheless be referred to as explaining 
the nature and character of the possession 
of the party. 

[Siz LANOBLOT Sanpgrson :—The words of 
p. 49 of the Registration Act are very wide], 

The section merely says that a document 
requiring registration is not, unless regia- 
tered, to be treated aga transaction which 
affects the property. 

RD PAILLIMONB :—There must be some 
limit on thp word “ affecting " ins, 49]. 

A document though unregistered is ad- 
missible for acollateral purpose. The Re- 
gistration Act has nothing whatever to do 
withthe admissibility of a document for 
a collateral purpose, although the document 
may be perfectly bad, by reason of non- 
registration, for affecting the property. T 
also rely on the doctrine of part perform- 
ance. The unregistered karar was acted 
upon in this case. Where a written docu- 
ment is defective as a valid and finally 
concluded agreement such defect may be 
supplied, by the subsequent actings and 
conduct of the parties : [Mahomed Musa v, 
Aghore Kumar Ganguli (2)]. 

(1) 53 Ind. Cas.901; 43 M. 244; (1919) M, W, N, 
724; 10 L. W. 679; 240. W. N. 346; 38 M, L. J. 313; 
18 A. L. J. 274: 2 U. P. L. R. (P. O.) 64; 22 Bom, L. R. 
444; 46 I A. 285 (P. O.). 

(2) 28Ind. Cas. 930, 42 C. 801; 17 Bom. L, R. 420; 
916.L J. 831; 28M. L. J. 548; 19C., W, N. 250; 
13 A.L, J. 220; 17 M. L. T. 143; 2 L, W. 258; (1915) M, 
W. N. 621; 42 L A. 1 (P. C). 
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[Bir LANORLOT SANDHRSON »— Was a, 115 of 
the Evidence Act referred to in that 
cage ?]. . ^ . ! 

[Lord ParLLIMORE :—We can*censider the 
question ef part performance oply in cases 
where the parties have acted upon the docu- 
ment]. . 


Messrs. L. De Gruyther, K.C., and P., Yi í 


Subba Row, for the Respondents. o 


JUDGMENT., 

Lord Atkin.—This is an appeal 
from a judgment of the High Oourt of 
Madras affirming a judgment of the Tem- 
porary Subordinate Judge of Ouddapah 
who affirmed a judgment of the District 
Munsif of Proddatur. The suit is brought 
by the plaintiff, a member of a joint 
undivided Hindu family, for partition, The 
defendants, so far as is relevant to the 
present isaues, are hia two brothers and 
the appellant Jogi Reddi. The question 
at issue is whether certain porperties 
are as the plaintiff affirms, joint family 
properties, or, as the appellant affirms, 
the separate property of the appellant. 

Chinnabbi Reddi the -plaintiff, Munir 
Reddi, and Chianabali Reddi were brothers 
forming a joint Hindufamily. They owned 
some 17 acres of land of poor quality 
and were poor folk. They had a sister, 


Sanjamma, who married Uhinnaya a Ohris- - 


tian. The appellant, Jogi Reddi, is the 
only son of the marriage. Chinnays was 
in better circumstances than his wife's 
family. He owned 24 acres of land ap- 
parently of good quality: part of it being 
represented by an undivided half interest 
in land of which the other half interest 
was owned by his brother, After his 
marriage, Chinnaya came to live in his 
wife's village. He died in 1887, when 
Jogi Reddi the appellan was about four 
years old, leaving the appellant the heir 
to his property. After ‘his death, the 
mother and child went to live with the 
child’s uncles. From that time onwards 
the uncles treated the minor's property 
in the same way as their own family 
property ; they cultivated it and treated 
the produce as joint property, With their 
resources Bo reinforced they rose to 
comparativeaffiuence, In 1901, Jogi Reddi 
attained his majority. ‘The position remain- 
ed unchanged; thesamily fortunesincreased: 
individual members àdventured in road 
repairs, indigo, 
ceeds going toa «ommon fund. In 1906 
the dütstanding half interest in Ohinnaya's ` 


*. 


nut crushing, the pro- .' 


'his share 
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ancestral property was bought for Rs 760 
from his *broiher's son. It was as the 
appellant affirms, bought for him out of 
japo, the proceeds of his laud. 
It was certainly taken in his name. The 
purchass price was paid for Sut of the 
common “fund: there appears to have 
been no other fund out of which it could 
be paid. In 1916, Chinnabbi Reddi be- 
came dissatisfied with the administration 
ef, the family affairs and claimed parti- 
tion. In July, 1916, an agreement was 
come to between the parties and reduced 
into writing, whereby a partition was 
arranged. Ia that division,|the lands claimed 
by Jogi Reddi as hisown were excluded 
from division, and a grant of further 
lands was also made to him exclusively. 
The agreement was, unfortunately not 
registered, and is, therefore, under the 
terms of the Registration Act not avail- 
able as evidence of the transaction. It 
has properly been rejected by all the 
Courts. The argument has been addressed 
to the Board that it is admissible as 
collateral evidence of the conduct of the 
parties. In the view their Lordships take 
of the case, they have found it unneces- 
sary to express an opinion upon this 
point, and for the purposes of their decision 
have ignored the document. 

What then are the rights of the plaint- 
iff in respect of the property which Jogi 
Reddi as a minor inherited from his 
father? The subsequent acquisition of 
the eundivided half can be dealt with 
separately. 

In the fipst place, itis o be observed 
that the onus is upon the plaintiff to establish 
that the property is partible and that he 
has an interest. Im the second place, it 
is agreed that the property in question 
is not, and never was, in the full sense, 
family property, It was originally the 
Separate propesty of the Ohristian brother- 
in-law and afterwards of the Christian 
nephew of the plaintiff. Neither of them 
ever was or could become a member of 
a joint Hindu family. The rights of the 
Hindu family over the property mu$t de- 
pend on some cession by theowner. Formal 
grant there was none, and the case turns 
as the Courts below held, upon the con- 
tractual relations of the parties to be in- 
ferred from all the circumstances. * The 
peculiar circumstances have naturally caas- 
ed some difficulty ip fotmulating the plaint- 
*ff's case. Toe plaintiff in his plaint claims 
ihe property as part ofthe family property 


. .wundistinguishabletront the original., family 


. 
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ancestral property. The learned District 
Munsif pointe out that it niay not be quite 
legal and correct, to describe the suit a3 a 
suit for partition of family properties. 
"In onesense," he Bayas,” “ib ie sucha suit 
and in another sense it partakes of the 
charaoter of a suit for dissolution of partner- 
ship.” He proceeds to point out that Jogi 
Reddi could not have acquired the ordinary 
Joint interest in the joint family property 
carrying with it theright of survivorship. 


“He concludes, therefore, that heand the 


members of the joint family constituted a 
sort of partnership though not as joint 
owners, but as tenants-in-common, But 
obviously, this situation conflicts with the” 
position of the brothers as members of the 
Hindu family. The learned Munsif solves 
the difficulty by concluding that “while 
Jogi Reddi was a tenant-in-common with the 
family asa separate entity, his rights being 
regulated by express or implied contract so 
far as the brothers were concerned, they 
were certainly joint tenants,” The learned 
Subordinate Judge seems, however, to have 
treated the property as having become in 
the full sense family property. <A convert, 
he says, "though not bound by the Hindu 
Law may by his course of conduct show by 
what law he intends to be governed regard- 
ing his rights and interests and his powers 
over property. In the present case I have 
no doubt that the third defendant (the 
appellant) lived with his maternal uncles ag 
a member of à Hindu family." The learned 
Judges of the High Oourt, rejeoting the 
Suggestion of partnership, think that the 
combination of the family cannot be said to 
have gone beyond the fnere stage of co- 
ownership; but they accept the finding of 
the lower Oourts which they state to be that 
all the properties were treated asthe common 
property of the whole family, which neces- 
sarily implied an agreement between the 
members that they were all to share the pro- 
perties alike, This seems to ignore the diffi- 
culties pointed out by the learned Munsif 
as to the difference between the family re- 
lations as tothe original family properties « 
and the properties which descended from 
Ohinnaya. 

Their Lordships would further observe 
that all the Oourts below seem to have 
thrown the onus upon the appellant of 
proving that the properties he claimed were 
his own, instead of placing it as it should 
beupon the plaintiff. It, therefore, appears 
to their Lordships that there is no question 
of fact so found that can be bindiog upon 
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an Appellate Court on a second appebl; and 
that it is necessary for them to consider 
whit is the true position. ‘They have come 
to the,conclusicn that the plaintiff has failed 
to make out that he is entitled toa share in 
the property, which the appellant inherited 
from his father. Admittedly, if the plaint- 
iff acquired any interest in such property he 
did so by reason ofsome implied contract, 
For the first twelve or thirteen years of the 


association of uncles and nephew from which , 


the contract is sought to be implied, the 
nephew was not of disposing capacity, and 
their Lordships see no reason for assuming 
that after he reached his majerity, all other 
'eireumstances remaining the same, the 
necessary inférence is thathe madea gift 
tohis uncles. The difficulties so clearly 
Y bs out by the learned Munsif, of the 

ifference between the tenure of the family 
ancestral property with the ri ght of survivor- 
ship and the interset in Jogi Reddi's pro- 
perty with no right of survivorship, make 
the alleged gift the less likely. Their 
Lordships are not prepared to accept the view 
adopted apparently by the learned Munsif 
alone, in the Courts below, of a tenancy-in- 
common between the uncles as a family on 
the one side and the nephew on the other. 
The facts that the property was jointly 
cultivated and the proceeds ofthe produce 
pooled appear to be entirely cosistent with 
the land itself remaining as it certainly did 
during the minority of Jogi Reddi his 
separate property. In the circumstances 
the purchase of the second half interest in 
the name of Jogi Reddi appears to bear 
out the notion of the original half interest 
being his; though if the property had 
otherwise been proved already to have 
become family property, no particular 
importance would be attached to a purchase 
in this form. This is not the case of an 
original member of a Hindu family becom- 
ing a convert, but electing to retain his 
interest in the family propérty on the old 
footing. Here a definite cession to a Hindu 
family of property which originally did not 
ebelong to the family by a non-member of 
the family who wasa Ohristian has to be 
proved. And in their Lordships’ opinion 
the Pe has not discharged the onusof 

roof, 

This disposes of the plaintiff's claim to 
share ih the property which descended to 
Jogi Reddifrom his father. As has been 
intimated above, their Lordships are of 
opinion that the undivided half share 
purchased from Jogi Reddi's cousin and 
taken into his own name is not shown to be 


e 
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property bf the joint family. The learned 
District Munsif took the view that as the 
source from which the consideration pxoceed- . 
ed was joint income, the purchsee must 
also be imprinted with that character. The 
argument ttndoubtedly deserves’ considera- 
tion, but the circumstance mentioned is not 
conclusive; and the facts that during Jogi 
Reddi's minority the rest of the family had 
undoubtedly received proportionately greater 
advantage from the minors separate 
property, and the evidence that they desired 
to recognise this by acquiring the second 
half for Jogi Reddi himself appear to 
displace any such presumption asis relied 
on by the learned Munsif. 

As to the balance of the immoveable 
property and as to the moveables, it is 
admitted that as the karar is unenforceable 
the plaintiff is entitled toa fourth share. 
This is consistent with the view, which 
their Lordships conceive to be correct, 
that the produce of the properties and 
services of the members of the family and 
Jogi Reddi was treated by all the parties as 
joint. Their Lordships were not asked to 
adjust any distribution that has already 
been decreed in this respect. Their Lord- 
ships are of opinion that the original decree 
should be varied on the footing that the 
properties included in list 1 of the third 
defendant’s written statement filed on 
August 29, 1917 should be excluded from the 
properties in which the plaintiff is entitled 
to one-fourth share; and that the plaintiff 
is entitled, excluding Jogi Reddi, to*one- 
third of the ancestral property of the three 
brothers; and that the suit Should be remit- 
ted tothe High Court to give effect to their 
Lordships’ judgment; and they will humbly 
advise His Majesty “accordingly. The 
appellant should receive his costa from the 
plaintiff here and in the Courts below. 

A. Decree varied. 

Solicitor for the ‘Appellant.—Mr. 
H. S. L. Polak, ‘ 

Solicitors for the Respondents.—Messrs, 
Douglas, Grant and Dold, 
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PRIV.Y COUNCIL. 
APPBAL FROM THE Bompay Hran Covnr. 
. e October 16, 1928. 

Present :-e Lord Shaw, Lord Oarson, 
Lord Blanesburgh, Sir John Wallis and 
Sir Lancelot Sanderson. 7 
GULAM HUSSEIN AHMED SOMAJI 
AND ANOTHBR—-ÁPPBRLLANTS 


veraus 
Tas LAND ACQUISITION OFFICER 
SOUTH SALSETTE, BANDRA— 
RRSPONDENT, 
Land Acquisition Act (I of 1895), s. 23—Market 
value-—Sale of other land in the neighbourhood. 

Sale of other land in the neighbourhood, with 
similar nag, Fed is cogent evidence as to the 
market value of land acquired by Government under 
the Land Acquisition Act, Iof 1894, specially when 
nothing is shown to have happened which has material- 
ly affected the value of the land between the date of 
such sale and the Government's declaration for ac- 


quisition. 

The Land Acquisition Officer South Salgette Bandra 
v. Gulam Huesein Amed Somaji, 96 Ind. Cas. 
284, reversed. 


Gonsolidated appeal from two decrees of 
the Bombay High Court (Macleod, C. J., and 
Coyajee, J.,) dated the 17th December, 1925, 
and reported as 96 Ind. Oas. 284 varying 
those of the Court of the Assistant Judge, 
Thana, dated the 24th September 1923. 

Messrs. W. H. Upjohn, K. C., E. B. Raikes, 
and Sir Thomas Strangman, for the Appel- 

ants. 


Sir G, R. Lowndes, K. 
Brown, for the Respondent. 


C., and Mr. K. 


--—* Mr. Lowndes.—The appeal to the Privy 


Council is'not competent. It involves no 
question of law or principle, but only a ques- 
tion of valuation. *Refers to Nowroji Rus- 
tomji Wadia v. Government of Bombay (1). 
JUDGMENT. 

Lord Carson,—This hppeal relates to 
two references under the Land Acquisition 
Act as tothe compensation which the Bom- 
bay Government should pay to the appel- 
lanta for certain lands Situated in the Island 
of Salsette near Bombay which they had 
acquired under the said Act. The appeal 
relates to two plots only. One was of about 
15 acres and 6 gunthas in the village of 
Vadhwan, and theother of about 36 acres 
and 8 gunthas in the neighbouring village 
of Malad. Both the plots were in hills and 
were chiefly valuable for the building 


stone of good quality which underlies the , 


surface. The third pellant who, is 
substantially the dnly appellapt, had then 
(1) 90 Ind. Cas. 48; 52 I. A. 367-23 A. L. J. 803; 2 O. 
W691; £ L R. 1925 P.O. 211; 49 M. L. J. 233; 27 Bom 
L. R. 1140; 42 O. L, J, 143; L. R. 6 AIL (P. Q.) 151; 49 
B. 709; 23 L. W. 48, 30 0. W. XN: 3865 1923 M. W.N. 
978 (P. 0.5. : ^ 
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started quarrying in some of thehills and 
had purchased the ,Vadhwan land in 
question on the 30th eNovembef, 1919, for 
74 annas a square yard. * . 

The Government's declaration * under 
which both plots were acquired* was 
published onthe 10th February, 1921, and 
it is the market valueof the land at .that 
daie eto which the appellant is entitled. 
The Salsette Development Officer awarded 
compensation on the footing that the 
market value of the land was Rs. 500, 
But the Assistant Judge and the High Court 
before whom the question was subsequently 
considered on appeaP have both disregarded 
this valuation. * 

The Assistant Judge of Thana, on the 
24th September, 1923, decreed compensation 
to the appellants for all the land in ques- 
tion at 74 annas a square yard, or Rs, 2,262.8 
an acre, being at the same rate as the third 
appellant had acquired the Vadhwan land 
in question on the 30th November, 1919, as 
already stated. 

He examined the facts as to the sale and 
purchase by the appellant of the said land 
and came to the conclusion that nothing 
was shown to have happened which mate- 
rially affected the value of the land between 
that purchase and the date of the Govern- 
ment's declaration for acquisition, and, 
therefore, held that that sale was evidence 
of weight as to the market value of the two 
hilla in question. On appeal, the High 
Court of Judicature at Bombay, by ita 
judgment dated the 17th December, 1925, 
reduced the award to Rs, 1,000 per acre. 
The learned Ohief Justice who delivered 
the judgment of the Oourt, referring to the 
sale and purchase by the appelldnt in 
November, 1919, said: — 

“Tf thataale had taken place about Febru- 
ary, 1921, it would be good evidence that 
there was competition for such land, so that it 
was worth in the market 7$ annasa square 
yard." But, he added "by February, 1921, 
it is certain that such circumstances as had 
existed from the middle of 1919 until the 
end of 1920 had begun to lose their force, 
and itis doubtful whether any purchaser 
would have come forward to paya high 
price for these lands on the chatce of 
reaping a profit by opening quarries.” e 

Sir George Lowndes, who appeared for. 
the respondent, very fairly said he did not 
contest the proposition of the Ohief Justice 
as to evidence of value, and the only ques- 
tion, therefore, that remains isto see whether 
there was proper evidence to support the 
statement of the Ohief Justice that the 


* . 
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circumstanges existing from* November, 
1919, until the end of 1920 had begun to 
lose theirfdérce by Fepruary, 1921. 
* The learned Ohief Justice does not 
himself refer to any evidence supporting 
his c$nolusion nor have their Lordships 
been referred to any such evidence. In 
fact such evidence as was given did not 
support the suggestion of any such change 
until the ae part z 1921, a : only 
necessary to refer tothe respondents own 
witness an the subject, Mr. E. M. G. Lodge 
(Land Manager, Development Director, ete.), 
who stated:— — aoe 
“There was some activity in the building 
trade in Bombay and elsewhere in 1920 
and the éarlier part of 1921, In the latter 
part of 1921 slump took place." . 
In the absence of evidence their Lordships 
are unable to find any reason for differing 
from the conclusion arrived at by Assistant 
Judge, and they are accordingly of opinion 
that this appeal should be allowed, that 
the two decrees of the High Court of 
Judicature at Bombay, dated the 17th 
December, 1925, should be set aside, and 
that the two decrees of the Court of the 
Assistant Judge at Thana, dated the 24th 
September, 1923, should be restored. The 
respondent must pay the costs of this 
appeal and of the appeals in the High 
Court of Bombay. . f i 
Their Lordships will humbly advise His 


Majesty accordingly. 


Appeal allowed. 

K.J. R. 

Solicitors for the Appellants.—Messrs. T. L. 
i & Co. 

bend for the Reapondeat.—The 


Solicitof, India Office. 
PRIVY COUNCIL. 
ArPBAL FROM TAH BOMBAY Hias Oovrt. 
November 23, 1928. 
Present :—Viscount Dunedin, Lord Shaw, 
Lord Blanesburgh and 
Sir John Wallis. 
AOHARYASHRI SRIPATI PRASADJI 
BIHARI LALJI MAHARAJ— 
DEFENDANT— APPELLANT 


versus 
BAROT LAXMIDAS DUNGERBAI 
AND OTABRS— PLAINTIFF4— E BSPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 92 (1), (g) 


— Setting a scheme", meaning of— Public religious 


t—Position of Acharya of religious institu- 
don —Acharya claiming absolute a unrestricted 
ownership—Framing of scheme to protect trust pro- 


ca suit brought under a. 92 of the Code of Civil 


1908, in respect of a public religiotis 
ron Court has uriadicHon to frame a scheme 
regulative of the conduot of the institution as the 
. 
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ownêng of moneys and property „which it possesses’ 
even in cases where the AcMarym a8 the head of its 
spiritual and temporal affairs, is worshipped by the 
members of the sect as the represeptative of the 

d. In drawing up the shame however, thé 
Gourt must not encroach upon the rights and 
preroggtives of the Acharya asa, religious preceptor 
of the community, but while theeinstitutional trust 
must be respected, the sect and body of worshippers 
for whoss benefit it was setup have the protection 
ofthe Court against their property being the stib- 
ject of abuse, peoulation and waste, [p. 12, col. 2.] 

Ram Parkash Das v. Anand Das (3), referred to. 

Pie gaa v. Lakshmidas,, 84 Ind.eCas, 808 
affirmed, 


Consolidated appeal from a decree of the 
High Court, Bombay (Marten and Pratt, JJ.,), 
dated the 22nd December, 1922, and report- 
ed as 84 Ind, Cas. 808, varying that of 
the Oourt of the District Judge, Ahmeda- 
bad, dated the 14th August, “1919, 

FAOTS.—The suit giving rise to these. 
consolidated appeals was brought under . 
B. 92 of the Code of Civil Procedure, by cer- 
tain persons claiming to be lay members 
of a sect called the Swaminarayan sect, 
against the appellant (the present Acharya, - 
the head of:the sect, and its :foundation 
situated at Vadtal, in the District of Kaira 
of the Bombay Presidency). The only 
question fordetermination in this appeal 
was, whether, having regard to the true 
position ofthe Acharya, and also to the 
fact that the plaintiffs abandoned their 
case in respect of the removal of the 
Acharya from his office, and offered no 
evidence -in support of, and ultimatély 
abandoned, their allegations of misconductp—~ 
misappropriation and mismanagement on 
the part of the Acharya, the order made. 
for framiag a scheme and directing certain 
accounts was right; and if so, whether 
any and what part of the scheme framed by 
the High Court «as not in conformity with 
the constitution of jhe foundation and its 
practice and usage : 

Mesara. W. H. Upjohn K. C. and J., M. 
Parikh, for the Appellant. 

Messrs. G. R. Lowndes K. C., E. B. Raikes 
aud J. V. Desai, for the Respondents. 

Mr. Upjohn, K. C. :—There was no juris- 
diction in the Courts to settle a scheme, 
the object of which is to take away the sole 
power of management from the Acharya : 
Sethurama Swamiar v. Meru Swamiar (1). 

(Sre Joun Warris refers to Nataraja 
Thambiran v. Kæilasam Pillai (2)]. 

(1) 43 Ind. Cas. 806; 41 M. 906 at p. 306; 451. 
7 L. W. 93; 4 P.L. W, 91; 34 M. L. J. 130; 18 
J. 113; 27 O. L. J*231; 22 O. W. N. 457; 20 Bom, L. R 
514 (P. OJ. is 

(2) 57 Ind Cas. 504; 44 M. 283; 48 I. A. 1, (1920 X. 


W. N. 371; 39 M. L. J, 98; 18 A. L. J. 1041; 250. W. N. 
145; 13 L. W. 301 (P.-G9). dh 


* * 
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[Viscount DUKEDIN :—The ‘question’ has 


e to be decided according to £he custom and 


usage of the particular sect: Ram Parkash 
Das v. Anant Das (3)]. 

[Loan BLANRSBURGH :—The action hare has 
been properly*brought in respect of a pub- 
lie" charitable trust. It is the Court's duty 
to protect the trust property, evento the 
extent of displacing the Acharya. It is 
open to the Oourt to say that other persons 
shouldbe assoctated with the Acharya in 

* the management of the property.] . 
Why should my client (the Acharya) be 
dislodged from the very eminent and unique 
osition he occupies under the constitution 
of the Institution ? 
[Lord BLANaSBURGH :—The Court must see 
that the property, being trust property, is 
duly safeguarded, to prevent any misap- 
plication of the trust funds. The Acharya 
raised the contention that it was not trust 
property ; that was found against him, 
. surely itis now the Court's function to 
declare what the trusts are and to see that 
they are properly administered]. 

Oounsel for the respondents were not cal- 


led upon. 
JUDGMENT. 

Lord Shaw.—These are consolidated 
appeals from a decree of the High Court 
.of Judicature at Bombay, dated the 22nd 
December, 1922,* and made in Appeals 
Nos. 164 and 199 of 1919, varying a decree 
~ of the Oourt of the District Judge of 
Ahmedabad, dated the 14th August, 1919. 

. The suit arises in this way. In 1804 a 

Hindu religious reformer, an ascetic coming 
from Northern india, named Swaminarayan 
formed in the Bombay Presidency a new 
religious sect named after his own name. 
It consisted,of men who had renounced the 
world, secondly of widows of men who had 
renounced the world, and thirdly of lay 
followers. He built ¿wo main temples one 
in the city of Ahmedabad and the other at 
Vadtal in the Kaira District, with the latter 
of which this suit is concerned. Amongst 
the buildings were a temple, & monastery, a 
theological and Sanskrit school and other 
accommodation for dwelling and residance. 

The head of the establishment was the 
Acharya. The founder was worshipped as 
an incarnation of the god Krishna. It is 
undoubtedly true that according to the 
foundation the,succeasors of the founder 
are similarly worshipped and are preceptors 

Ind. Oas, 583; 43 I. A. 73; 43 O. 707; 20 O. 
W. N. 803; 14 A. L, J 621; 1916) 1 M.W.N. 406; 31 M. 
L.J.1;18 Bom. L. R. 490;.3 L. W. 556; 24 O. L. J. 
116; 20M. L. T. 267 (D. O). e. ° oe 


“esee 84 Ind, Oas, 608—[Ed.] 
. b 
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ofthe sect and heads of its spiritual and 
temporal affairs, . š . 

Abuses arose with fegard to this institu- 
tion, which has now become possqssed o 
considerable wealth. A variety of digputes 
have arisen with regard to the management 
of the property of this institution. So far 
back as 1882 a suit was brought in the time 
of Véharilal the then Acharya, unders. 539 
ofthe then Civil Procedure Code. That 
section corresponds with s. 92 of the present 
Civil Procedure Code of 1908 which will be 
presently referred to. 

"The position of the Acharya of the sou- 
thern diocese," says Mr. Justice Marten in 
the present case, “was considered by this 
Oourt in 1885,by Sir Charles Sargent and Mr. 
Justice Birdwood. There the Court decided 
that the Acharyaheld the suit property upon 
trust for the maintenance of the temple. 
The judgments there describe him as a 
trustee or manager of it. The Court there 
rejected the argument that the temple was 
not a temple of the god because it was 
dedicated tothe Acharya asspiritual head, 
It also held that the trast for the temple 
was a public religious trust." 

During the regime of Laxminarayan, the 
successor of Viharilal as Acharya, serious 
disputes again brokeout, and as the appel- 
lant’s case briefly puts it, “having had 
differences with his followers, he abdicated 
by a deed dated the 16th April, 1909," 
Then Shripatiprasadji, the defendant No. 1, 
became Acharya. 


Fresh differences again arose, and on 31st 
October, 1914, about 40 lay members of the 
sect brought the present suit,” Th® central 
pointofall these disputes was—put in a word 
— whether the Acharya was, as representative 
of the god, the owner of the properties of 
the institution, "not accountable” for the 
"management nor for the expenditure of 
the income, provided he does not apply it 
to any purpose other than what may fairly 
be regarded as in furtherance of the objects 
of the institution.” It isin this guarded 
manner that both in his case and argument 
the appellant asserts absolute and un- 
restricted ownership. 


Further, in the course of the 1885 suit, 
the defence was raised that the temples were 
maintained forthe sole use of the Swaming- 
rayan sect and it was submitted that the sect 
was nota publie body. The High Court 
overruled that contention. T'he same ihing 
took place in the present case, and itis ad- 
mitted that there is no appeal, and ito appeal 
is made, against the decision that the in- 
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stitution and its property fall ‘within the 
scope of charitable ande religious trust pro- 
perty to which s, 92 ofethe Civil Procedure 
Code of 1908 applies, 

Section 92 is as follows:— 

“In fhe case of any alleged breach of any 
express or constructive trust created for 
public purposes of a charitable or religious 
nature, or where the direction of the Gourt 
is deemed necessary for the administration 
of any such trust, the Advocate-Generaly or 
two or more persons having an interest in 
the trust and having obtained the consent in 
writing of theAdvocate-General, may insti- 
tute a suit, whether contentious or not, in 
the-principal Civil Court oforiginal jurisdic- 
tion, or in any other Oourt empowered in 
that behalf by the Local Government within 
the local limits of whose jurisdiction the 
whole or any part of the subject-matter of 
the trust is situate to obtain a decree”. 

There then follows alistof the courses 
which by decree may be taken by the Court, 
including the removal and the appointment 
of trustees, vestirg of property, directing 
of accounts, ete., and by sub-s, (g)“ the 
settling of a scheme.” 

A scheme has been settled in the Courts 
below. Only two points out ofthis confus- 
ed and protracted litigation have been 
argued at their Lordships’ Bar. First, but 
very faintly indeed, that there was no occa- 
sion for the settling of any scheme;secondly, 
as to certain points in the scheme itself 
which the appellants submit have been 
improperly adjusted. 

Their Lordships may say at once that, 
looking to the procedure in this case, it 
would ke highly undesirable and unsettling 
for this Board to interfere with the action 
of the Court below. 

But it may be expedient in the first place 
to state that their Lordships do not under 
stand that the scheme, as settled, in any 
way interferes with the institution as a 
spiritual institution, or with the duties of 
the adherents thereof, whether ritual, cere- 
monial of ethical;nordces if presume to modi- 
fy in any degree the worship paid by the 
members of thesect to the occupant of the 
gaddi as the representative of the god. 

The” institutional documents are thus 
efairly set forth by the appellant: 

. “4, It is admitted that the said foundation 
to-day is of precisely the same character 
as the founder left it. Four documents are 
of paramount authority in determining the 
constitution of the foundation and the sect 
in question. These are (l) the Lekh, (2) 
Satsangjiven, (3) the Sbikshapatri, and (4) 
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the Vachanantrat. The Lekhy a document 
in the Gujrati Janguage, was drawn up by , 
Sahejanand himself, and records: the funda-. 
mental constitution of & gecot and the 
foundgtion in suit. The Satsangjivan isa 
Sanskfit poem, which contains the official 
record of the foundation of the sect, Phe 
Shikehapatri is also written in the Sanskrit 
language, and contains the essence of 
Sahejanand's teaching for his disciples who 
are enjoined to read itdaily, The Vachan- 
amrat is written in the Gujrati language, * 
and contains a record of the conversations 
or discourses of the founder, committed . 
to writing each evening by faithful 
devotees, and has an introduction of 
uncertain date relating to the life of the 
founder and the miraculous occurrences that 
distinguished it. The four together admit- 
tedly form scriptures of authority, formin 
the constitution of the foundation, an 
paramountamongst all membersof the sect.” 

The Board repeats that the scheme settled 
does not in their opinion make any inroad 
upon the spiritual, ceremonial or ethical 
Oode, or with the duties of piety and wor- 
ship which those documents pressribe. Itis 
ascheme regulative of the conduct of the 
institution as the owners of monies and 
property which it possesses. 

As to such property it is not open to 
doubt that the scheme is in accord with the" 
principles laid down by this Board in 
Ram Parkash Das v. Anand Das (3). The _ 
institutional trust must be respected: but’ 
the sect and body of worshippers for whose 
benefit it was set up have the protection of ' 
the Court #gainst their pfoperty being the 
subject of abuses, peculation and waste. 

As to management, the scheme prescribes 
that (1) the property aforesaid shall be 
managed by the Acharya with the assistance 
of a Committee. That Committee is to 
consist ofa treasurer appointed by the Acha- 
rya, four Grahasthas or laymen, and three- 
ascetics orreligious members—theseseven to 
be elected by the whole body of worshippers 
or members of the institution. Then follow 
éhe working details. 

It cannot be denied, and it has already 
been held inthe Courts below in the case 
previously alluded to, that this institution 
falls within the language of s. 92 of 
dhe Civil Procedure Code, which includes 
any express or constrictive trust created for 
public purposes of a charitable or religious 
nature. The suitis brought by no.féwer 
than 40 members “of the sect having in the 
language of the-section "an interest jn the 
trist and also having obtained,as prescribed 
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by the Act ethe oonsent in writing Of the 
Advocate-General. : 

No doubt whatgoever existed in the Oourt 
below that a euitable occasion had arisen 
for thesettling of the acheme. Nor,is the 
Board in doubt upon that subject. The 
High Oourt quotes with approval and 
concurrence the learned District Judge: — 

"It seems to me that having regard to fhe 
admitted maladministration of the predeces- 
sor ofthe present Acharya and the assumption 

«by the latter of the position ofan absolute 
owner wholly incompatible with the letter 
and spirit of the written constitution, and 
the fact of the phenomenal augmentation of 
the trust funds since the foundation, and 
consequently „of the numerous chances of 
mal administration, it is necessary in the 
general interest of the community to frame 
a scheme conforming with the principles of 
the institution.” 

This is also the opinion of the Board. 

As to the terms of the scheme, the Board 
sees no occasion whatsoever to interfere. 
Its terms were made the subject of apparent- 
ly most careful consideration not only in 
the Oourts below but by learned Counsel 
representing both parties. The draft 
scheme was in all its detail before 
them, Suggestions were made on both 
sides, and, as clearly appears, careful discus- 
"sion ensued. A narrative of this is given 
in the judgment of the High Court dated 
the 22nd December, 1922, in which the 
Court expresses its obligation to Counsel for 
the great care taken over the management 
of the scheme. “Mr. Koyaji has told us,” 
they say, “that itis Sir Thomas Strangman 
who is principally responsible for the alter- 
ations that have now been made.” Sir 
Thomas represented those whoare now the 
present appellants. » 

This judgment shows in detail objection 
and adjustment at repeated stages of the 
negotiations; and Mr. Justice Marten in 
the closing paragraph of the judgment of 
the High Court, adds: “ I wish to add that 
in framing this order I have been influenced 
by the appeal made to us by Sir Thomas 
Strangman on behalf ofthe Acharya that 
we should assist the parties to let thia be a 
new and friendly starting-point in the his: 
tory ofthe institution.” , 

The Board thinks it right to state that in, 
their opinion the appeal now made to it is 
avery regrettable appeal, Two matters 
giving point to this observation may be 
hoted, In settling the scheme a certain 
` personal allówanee was. made to the Acha- 
rya; the occupant of'the gaddi, namMy, 
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Rs, 2,000 per month along. with travel- 
ling and other expenses. With .regard , 
tothe Rs, 2,000 the scheme “conceded to 
him that no account need he kept of the 
details thereof. An account is only wished 
from him for any excess over that sur. The 
argument againstthe scheme reached the 
point of triviality when it questioned the 
suffigiency of this allowance of Rs, 2,000. 

In the second place in the working of 
this scheme it is no doubt not unlikely 
that defects or differences may emerge, and 
practicable adjustments may be necessary. 
This consideration accentuates the opin- 
ion of the Board in favour of non- 
interference with the action and, judgment 
of the Court below, The cross-appeal also 
fails, 

Sufficient has been said to make it doubt- 
ful whether the appellants should not be 
cast in costs, but upon the whole their 
Lordships are of opinion thatthe costs of 
the appeals should be disposed of as in the 
Court below, and should come out of the 
estate, 

Their Lordships will humbly advise His 
Majesty that the costs of all parties should 
be allowed accordingly, and that the 
appeals should be refused. 

K. J.B. Appeals dismissed. 

Solicitors for the Appellants.—Mesars. 
T. L. Wilson & Co. 

Solicitors for the Respondents.—Messrs, 
Hallowes & Carter. 


PRIVY COUNCIL. 
APPBAL FROM THA BomBay Hren Cover. 
November 16, 1928. ` 
Present :—Lord Bhaw, Lord Blanesbargh 
and Sir John Wallis. 
YELLAPPA RAMAPPA NAIK AND OTHBHA58 
—DRFRNDANTS—AÀ PPRLLANTQ 


veraus 
TIPPANNA BIN LAXMANNA NAIK 
—PLAINTIFF—KHBSPONDBNT, 

Burden of proof, doctrine of—Jeint. Hindu family 
—Presumption of jointness—Limitation Act (IX of 
1908), Sch. I, Art. 127—Haclusion from family pro» 
perty—-Burden of proof of exclusion. < 

Onus probands applies to a situation in which the 
mind ofthe Judge determining the suit is left in 
doubt as to the point on which side the balance 
should fall informing a conclusion. The doetrine 
of onus proband: should not be unduly stretched, so 
as to oblige the Judge to put an unnatural and forced 
construction upon the actual facta establi before 
him, [p. 16, col. 2.] 


. 
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There is no doubt a presumption,that a Hindu 
family continues joint, but the strength of the 
presumption necessarily varies in every case. The 

resumption #f union 19 stronger in the case of 

rothers than in the case'bf cousins, and the ferther 
you go fram tbe founder ofthe family the presump- 
tion becomes weaker and weaker. [p. 16, col. 2, j^ 
17, col 4.] . 

Moro Vishvanath v Ganesh Vithal (1), relied on. 

Where a member of a joint Hindu family sues to 
recover his share of family property in the possession 
of the defendants, the initial onus is upon the defend- 
ants who set up the Statute of Limitation, to establish 
that “the plaintiff had been excluded to hig know- 
ledge for more than 12 years before the suit”, [p. 16, 
col. 2.] 


But when it appears from facta that through 
generations & property hag been possessed in a 
certain single line, it can néver be said that it lies 
upon that Jine to establish that it was dissociated 
ganerations ago from another line which appears on 
the scene asa Claimant and propones no facts of 
jointness, such as living in the same home, sharing 
in food or worship, or quoad estate Tiu in 
the enjoyment or fruits thereof. [p. 17, col 1] | 

Where the evidence connecting the plaintiff with 
the joint family was extremely meagre and un- 
convincing, andit was conclusively established that 
the plaintif was at no time, in fact, in possession 
of, or exercised, any acts of ownership over the 
family property or participated in the enjoyment or 
fruits thereof, and was never joint with the defend- 
ants or their predecessors in food, in worship or in 
estate, but on the contrary there was abundant evi- 
dence that the defendants and their ancestors had 
been in sole and exclusive possession of the property 
for a considerable length of time: | 

Held, that the presumption of Hindu Law that the 
family continued joint was amply rebutted by the 
above evidence of undisputed separate enjoyment by 
the defendants and their ancestors, and that the 

laintiffs suit was, in consequence, barred by the 
Limitation Act, 1908, Art 127. [p. 17, col. 2] 


Appeal froma decree of the Bombay 
High Oourt, (MacLeod, O. J., and Shah, J.,) 
dated the 29th February, 1924, reversing a 
decree of thé Court of the First Class Sub- 
ordinate Judge, Belgaum, dated the 28th 
August, 1919, and decreeing a suit which he 
had dismissed. 

Messrs, Lowndes, K. C., Raikes and 
McNair, for the Appellants. . 

Mr. Lowndes, K. C. :—The presumption of 
jointness becomes weaker and weaker the 
farther you go from the common ancestor : 
Maynes Hindu Law, 7th Edition, para 208, 
and Moro Vishvanath v. Ganesh Vithal (V). 
We have proved that the plaintiff was defi- 
nitely excluded to his knowledge for over 
12 years. 

[Bra Jonn WALLIS;—How can we draw here 
&he inference of exclusion ?] l 

The initial presumption, of course, is of 
jointness. o parte were once joint, 

ing very far back. 
EEO Baay :— When you have in India a 
common ancestor, the property of that com- 
*(1) 10 B. H. O. R. 444 at pp. 153, 468. 
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mon ,ancestor is joint'falnily property with 
his sons. That is the genezal presumption. 
In all cases of joint family, the question is, 
is thereat this moment, jointness ? The 
question of jointness first? arises with the 
sons. e It never arises till the property has 
left the common ancestor]. e : 

We admit that at some time the propesty 
was the property ofa joint family. That 
is the extent of our admission. 

[Sir Jons WaLLIs :—See Strange’s Hindu 
Law, Vol, II, page 947. "TLbetisnot*a work 
of Ie great authority, at least in Mad-* 
ras]. 

The period of limitation is 12 years, from 
plaintiffs knowledge of the exclusion: 
Limitation Act, Art. 127. ' 

The Oourt must be satisfied that during 
that period the plaintiff had no possession 
or enjoyment of the family property. It is 
no longer a question of onus probandi ; all 
the evidence being in, the question of onus 
becomes immaterial. If the Court is satis- 
fied that the plaintiff did not live in the 
family house, that amounts to exclusion. 

[| Loap Suaw :—By ‘exclusion’, you do not 
mean any act of a Court of Law. It simply 
means, he is not included in the revenues 
of the property]. 

When the entire evidence on both sides 
is once before the Court, the debate as to 
the onus is purely academical ; Chidambara, 
Sivaprakasa Pandara Sannadhigal v. Veera- 
ma Reddi (2) and Seturatnam Atyar v. 
Venkatachala Gounden (3). 


[Sig Joan Waxtis:—If weare in possession” 


of all the facts, the question of onus may 
go bythe Board] 

[Loen BLangsporcu :— Would not living 
in the joint family without messing be 
sufficient to rebut,the inference of exclu- 
Bion ?] E 

No; you must h&ve jointness in food, 
worship and estate, 

[Sre Jonn Warrrs:- Ramesam, J., said the 
other day in a case from Madras that parties 
may be joint though there is no joint wor- 
ship and joint mess; see Konammal v. 
Annadana Jodaya Gounder (4)]. 


(2) 6$ Ind. Cas. 538; 45 M. 588 at p. 607; 18 L. W. 
102; 31 M. L. J. 54; (1922) M. W. N. 749; 43 M. L. J. 
. 610; A. L R. 1922 P. O. 292; 37 O. L. J. 199; 27 O. W. 
N. 245; 49 L A. 286 (P. O.). 
(3) 58 Ind. Oas. 117, 43 M. 507 at p. 577; (1920) M. 
W N.61; 27 M. L. T. 102; 11 L. W. 389; 38 M. L. J. 
* 476; 22 Bom. L. R. 578; 18 A.L. J. 707; 47 Y. A. 76; 
25 O. W. N. 465 (P. O.). e = 
4) 108 Ind. Cas. 354; 54 M. L. J. 504 at p. 516; A. 
I. R. 1998 P. O. 68; 27L. W.497; 50. W. N.441; 51 
M, 189; 47 O. L. J.488; 9 P. L. T. 347; 96'À. L.J. 
643; 30 Bom. L. R. 802; (1928) AL W.N, 252; 32 O. W, 
N98 (P.O) * .. "M 
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That may be sp in,Madras, Put in Bofhbay 
it is established law that you must have 
jointness in food and worship as well. 

; JUDGMENT. 

Lord Shaw.—This is an appeal, from 
a decree of thé High Court of Juditature 
at. Bombay. It was dated the 29th 
February, 1924, and it reversed a decree 
of the Court of the First Class ‘Subordinate 
4 "E of Belgaum dated the 28th August, 

19," e è 

e The suit was brought by the respondent 
for a half share in property possessed by 
the appellants for many years as after 
mentioned. 

The appellants were distant kinsmen of 
the respondent. 

The family genealogy is thus set out:— 


KENOHI HEMI NAIK 
f | 

Hamappa Laxmappa 

Lakshmappa Junior Branch 
| of whom 10 
( ) descendanta were 
Ramappa Krishmappa living in 1862. 
Topanna (Topi Hanmappa 

Naik) ^ E 


| Laxamanna, (died 1880) 


a tied M. Irawa 
. (died 8th DIOE Tippanna, (plaintiff) 


872) 
J 


( 
e Ramappa, (defendant 
No.1 


| 
Appu, (died Bhima, 
1878) (died 1878). 
M. Mallava, (dumb) 
(died pending hearing 
in High Court, e e 
Adopted 


defendant No. 2). 


Ellappa (alias Yellappa), defendant No. 2, 
(adopted by deferylant No. 1, 
27th May 1897) 


| 
Venkappa, Apps, Balapa, 
(@itendant No. 3.) (defendant No. 5), (defendant 
Given in adoption No. 4.) 
to another family. 

The suit was brought in 1916. Thę 
case was most carefully tried by the Bub- 
ordinate Judge. One cannot peruse his 
judgment and the relative evidence with- 
out being struek by the accuracy 


and minuteness of his exposition and, 


the apparent correctgess of his conclu- 
sions. é 

Had the case been vonsidered by the 
High Court as one to be determined merely 
upon the facts proved;e their Lordships do 
not ‘doubt that that Uourt would have 
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reached thésame conclusion es the Sub- 
ordinate Judge. The High Court, however, 
in a brief deliverance, reversefl the judg- 
ment substantially: upon the ground of 
their view as to the onus probandi in 
allegations as to joint family propetty, 

First asto the facts. Their Lordships 
agree in substance with the Subordinate 
Judge's narrative and only add this brief 
summary. The property is naiki watan 
(Poljee service land) in the village of 
Manyal in the Kagwad State. It was 
annexed by the Government in 1858, The 
property being under attachment owing to 
a failure to pay jadi or quit rent, a 
Government enquiry was ordered. That 
took place in 1862. There were rival 
claimants belonging to two branches of 
thefamily. The property, however, stood 
in the quit rent book asin the possession 
to the extent of 681 acres in the name 
of Venkappa, the father of the 
first defendant. Venkappa was the senior 
member of the senior branch of the 
family, treating, for the moment, the 
family of which Lakshmappa was the 
ecmmon ancestor as one branch. There 
was a junior branch, and one Yellappa 
stood in the quit rent book for the 
balance of 67 acres, Apart from the 
book the resultsof an enquiry held by 
the mamlatdar was that so far as the 
whole property was concerned it was un- 
doubtedly in Venkappa's possession, that 
he resisted the idea of there being any 
joint family interest in it or any other 
person with title thereto. In these circum- 
stances, the year being 1862, the Govern- 
ment left it to anyone who sd wished 
to bring a suit to establish their right, 

No such suit was ever brought and no 
claim on behalf of the junior branch has 
ever since been made. The property re- 
mained in Venkappa's possession from 
that time, 1862, that is to say, 54 years 
before the present suit, until his, Venkappa's 
death. That event occurred in 1872, namely, 
44 years before the suit, and frem that 
time the successors of Venkappa reaching 
down to the present appellants have con- 
tinued exelusively to possess the property 
aud pay the judi thereof. * 

On Venkappa's death a question « arose 
as to who was to occupy the position 
of Police Patil. Venkappa hada family, 
the eldest of whom, Ramappa, was dumb. 
But there was a younger son, Bhima, 
who performed the service of Police Patil, 
for him. During this period and until 
the death of Bhima in 1878, neither the 


e n . : Fy 
. 16 
plaintiff, Tippanna, nor his father Lar- 
manna, raiged any objection to these pro- 
ceedings or put forward any claim either 
“to the Qroperty or to any office in connection 
therewith. 

Th&reafter, Irawa, the widow of Venkappa 
‘applied in 1882 on behalf of the dumb 
son, Ramappa, for permission to appoint 
the Police Patil. In her petition she stated 
that in her house there were none who 
could do the work and ghe herself suggested 
the name of the plaintiff, Tippanna, for 
the office, describing him as one of her 
distant kinsmen, or baumgand; and it 
was in support of “the claim so made 
for him, the date being 1882, that he 
alleged for the first time that he was a 
kinsman having a half share in the naiki 
watan. 

This in truth is substantially the only 
connection of Tippanna with the idea of 
a joint family, or of any title -to the 

roperty as a co-sharer thereof. His father 
Lainanns. had never in his lifetime made 
any such claim. Whether the clause quoted 
was inserted in order to fortify the title 
of Tippanna to the widow's nomination 
of him as Patil, or not cannot now be 
decided. He or his advisers at all events 
musthave thought thatit was relevant to 
that appointment. 

In 1894 the plaintiff's second term of 
appointment as Patil expired. Irawa had 
died in the meantime. The successors 
of Venkappa's branch were quite willing 
that the plaintiff—distant relative though 
he was--should be continued as Police 
Patil. The position of the plaintiff was 
by thb time quite clear. He himself 
gave his own description as a distant 
kinsman of the representative watandar. 
The contrast between that and the situa- 
tion in 1882 was this, that in 1895 he 
made no suggestion as on the former 
occasion that he had a half share of the 
property. 

The mamlatdar made an enquiry and 
he took his own line. Since the firat 


appointment in 1872 the younger generation , 


had grown up; and Yellappa of the 
Venkappa branch (being the adopted son 
of Ramappa, one of Venkappa's family) 
was appointed. The plaintiff in his state- 


ement shows that he consented to his own, 


supersession and had no objection to 
Yellappa's appointment. This occurred in 
the year 1895, 21 years before the suit 
was brought. : . 

It isa circumstance of note, as men- 
fioned, that in these later transactions he 
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made no representation of the suggestion 
that he had a half share in the property. | 
Apart from these quagi administrative. 
proceedings, there is noedoubt cast upon 
the ,general point of possession of the 
propérty. Their Lordships do not enter 
into details but they agree with-the 
Subordinate Judge in holding that the 
plaintiff never did in fact possess or 
pay judi for any part thereof; and that 
he never was occupying .the same house , 
with the appellants and never was joint» 
with them or their predecessors in food, in 
worship, or in estate. So faras the facts 
go, that is how, sketched in outline, they 
stand. On these facts—stated in full detail 
in his judgment—the Subqrdinate Judge 
was against the plaintiff's claim. 

The judgment of the High Oourt is, how- 
ever, to the effect that many years ago, at 
least three generations ago, it must be con- 
cluded that there was a joint family, and 
that in these circumstances the duty and 
onus lie upon the appellants who and whose 
ancestors have been in undisputed sole 
possession.of the property for the long 
tract of time referred to, to establish that 
the "plaintiff's branch had been excluded to 
their knowledge for more than 12 years 
before the suit.” à 

In the opinion of the Board this, which 
isthe sole ground of the High Court's 
judgment, is an improper application. end 
an undue stretch of the doctrine of onus 
probandi in such cases. In any, case on 
probandi applies to a situation in which 
the mind of the Judge determining the 
suitis lef in doubt as” to the point on 
which side the balance should fall in form- 
ing a conclusion, It does happen that as 
& case proceeds fhe onus may shift from 
timeto time. These never is any duty 
upon the part of the Judge to be blind to. 
faets established before him, or,as in this 
case, to a whole category of facts extend- 
ing over along period of time and estab- 
lishing the possession of property for 
generations as being in one line and not in 
two lines, [See Robins v. National Trust 
Co., (5) Lord Dunedin's judgment. | 

It is no doubt truethat there is a pre- 
sumption that a Hindu family continues 
joint, but the comand proposition has for 
many years been accepted that:— 

“The strength of the presumption neces- 
sarily varies in every case. The presump- 
tion of union is'stronger in the ate of 
brothers than in the case of cousins, and 


(5) (1927) A. O.°515 4 p. 520; 96 L. J. P, O, 84; 137 
= Q 718, J. iss AP L R € oe 
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the farther you go from the „founder pf the 
- family the presumption becomes weaker 
and weaker.” š 

Faus prbperlyecited by Mr. Mayne in his 
work on Hihdn Law. The citation is 
from Moro Vishwanath v. Ganesh Vishal (1) 
which is ndw and has long been a 
lehding and authoritative judgment. 
Their Lordships think it advisable to qupte 
fromit further the following statement of 
thelaw made by Mr. Justice West:— 

"The state *of things shown to have 
existed is presumed to have continued, 
untilthe contrary beshown, Bat it is not 
inconsistent with this doctrine, and is, 
indeed, obvious that, as the course of nature 
itself brings about inevitable changes in a 
family ,the presumption is one which grows 
weaker at each stage of descent from the 
common ancestor. Brothers are for the 
most part united; second cousins are 
poet separated, After a considerable 

apse of time, testimony of the precise terms 
on which & partition was effected, and of 
the precise time at which it was made, will, 
in most cases, be wanting. The presumption 
that the old state of things continued, is, 
at some point, met by the presumption 
that the present state of things had a legal 
origin, and it canno: be said that the Hindu 
Law, in the form in which it has come down 
in this generation, looks on all separation 
of families with disfavour." 
* The proposition is indeed one which 
speaks for itself apart from judicial 
authority. When it appears from facts 
that through generations a property has 
been possessed jn a certain single line, it 
can never be said that it lies upon that line 
to establiah that it was dissociated genera- 
tions ago from another Jine which appears 
on the scene 8s & claimant and propones 
no facts of jointness,'Bsuch as living in the 
same home, sharing in food or worship, or 
guoad estate participating in theenjoyment 
or fruits thereof. To put, in consequence of 
a stretch of the doctrine of onus, an 
unnatural and forced construction upon the 
actual facte of family life and deveiopment 
is not warranted either by the reason of the 
ca3e or the Law of India. 

To apply these principles to the present 
case. The common ancestor was one 
Lakshmappa. Hs had*two sons, Rimappa 
and Krishmippa. From the former 
(Rimappa) the defendants’ family was 
descended; they are his *grandsons aud 
. great-grandsons The plaiatiff'a family are 
-descended [rom Krishmappa. Te relation- 


ship between the plal&tiT-himself and the 
a oe 
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defendantgis that he is their third or fourth * 
cousin, he being the great-grandson of 
Krishmappa andthe great-great grandson | 
of the common ancestor Lakshfhappa. The 
idea that solely out of such circumstances 
there is some presumption of joitttness in 
family, or—which is the true propomtion— 
thata family originally joint has continued 
in jointness to this day, there being no 
other evidence of that, but on the contrary 
evidence of undisputed separate enjoyment, 
is snot one. which their Lordships can 
support. > 

Should such presumption be allowed to 
enter the case it would immediately be 
countered by the” broad and undisputed 
facts as above sufficiently set forth. oot 

It follows also from this that the suit is 
excluded by the 12 years’ limitation 
prescribed in Art. 127 of the Limitation 
Act, 1908. : : 

The foundation of the High Courts 
judgment ie, therefore, destroyed: and their 
Lordships see no reason to doubt that the 
judgment of the Subordinate J udge should 
be restored. : f 

They will accordingly humbly advise His 
Majesty that the appeal should be sustained 
with the restoration as stated, and with 
costs thereafter and of this appeal. 

K. J.B, Appeal allowed. 
Solicitors for the Appellants.—Messrs, T. 
L, Wilson & Co. 
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PRIVY COUNCIL. 
APPEAL FROM THE Mangas Hirea Court, 
November 23, 1925. i 
Present :—Lord Pnillimore, Lord Atkin 
and Sir Lincelot 8 ind'ergom. 
Raj KEESARA VENKATlAPPAYYA, 
BINOS DEOBASHD, AND O1 HERS —ÁPPELLANTS 


versus 
Rajah NAXANI VENKATA RANGA 
R 


O W —RaaPONDRNT. Tr 
Registration Act (XVI of 1908), s 2, suba. " 
ss. 26, 82,40 and 4l—Authority to ado t Presenta- 
tion for registration by minors natural father an 
guardian — Presentation within four months of arrwal 
in British India —3tatus as adopted son regognized in 
Natwe State— Effect of such recognition in British 
Indiva—Action of ejectment— Plain]? s title—Practice 
—Concurrent findings of fast—Non-unterference by 
Privy Council. ! 
A authority to adopt, executed out o4 British 
India, must bə prasented for registration pum 
four moaths after its arrival m British indi fp. 21e 


1.1 . . 
eir 8.40 ofthe Registration Act as read with 
s $2, an authority to adopt can lawfully be pre- 
sented by the “representative’ of the adopted gon. [p. 


he natural father of an adopted boy, who 
happens do ba tho nearest male agnata. of the hoy 
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and 4s such the proper person to be appointed 
guardian and te act as natural guardian in the 
absence of any judicial appointment, can validly 


S preen the authority to adopt for registration on 


half of the adopted boy. [p. 25, col. 1] : 

An authqity to adopt was presented for registra- 
tion by the natural father and guardian of the minor 
adopted “on, who also happened to be the nearest 
male agnate oi the adopted boy after adoption, and 
the Registrar, coming to the conclusion that it was 
presented bya party who could lawfully present it, 
Mi ir the document : ° 
: Held, that the authority to adopt had been duly 
presented as required by the Registration Act And 
the registration thereof was, consequently, valid.” [p. 
24, col. 2.] : ‘ 

In an action of ejectment the plaintiff must re- 
317 “by the strength of hisown title. [p. 23, col. 


e. 

The ordinary rule of the Privy Council is to 
refuse to in&erfere, except in very special cases, 
with decisions turning on concurrent findings of 
fact. |p. 23, col. uy 

Obiter dictum.—Though asa result of hia adoption, 
an adopted son is transferred out of hia naturrl 
family into the . adopting family, yet, if he is at the 
time of registration, actually residing with his 
natural father and has no legally appointed guardian, 
the. natural father is the “representative” of the 
adopted son and as such the proper person under 
8. 32 (b), Registration Act, to present the authority for 
registration. [p 25,col. 1 

re.— Whethera party who at the timeof his 
adoption was resident in, and a subject of, a Native 
State, can rely upon the unquestioned fact that his 
status as an adopted child was accepted by the 
Courts ofthat State, as a-binding decision on the 
question of his status precluding all dispute-(in a 
British Indian Qourt) asto the fact and awfulness 
of his adoption? [p. 25, cois. 1 & 2.| 


Consolidated appeals from two decrees, 
dated the lst May, 1919, of the High Court, 
Madras, (Wallis, O. J „and Sadasiva Aiyar, 
J ) and reported as 59 Ind. Cas 975 affirm- 
ing those ofthe District Court, Kistna at 
Masulipatam dated the 14th April, 1914, 

FAOTS—The suits relate to the pro- 
prietaryeright in the zemindari of Munagala 
in the Kistna District, and the main queé- 
tion argued in these appealé before the Privy 
Council was whether the adoption of the 
respondent by Latchamma, the previous re- 
corded proprietrix of the zemindari, was 
valid either generally or within British 
India. 

The facts relating to the adoption of the 
respondent by Latchamma may be stated 
shortly as follows : 

Latchamma married a Deshmukh of 
Hyderabad, one Nayani Venkata Ramayya. 
He died onthe 15th May, 1875. On the 
40th May, .1875, at  Vavilala, Nizam’s 
Dbminions, heis said to have executed a 
written authority to adopt, and on the 15th 
May, 175, a few hours before his death, to 
have given this into his wife's hands at, 
Torrur, also in the Nizam’s Dominions. 
Latchamiha did not act on this power of 
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adoption till 19th November, 1883, when 
ehe adopted the present respondent. Lat- . 
chamma died en the 26th March, 1892; 
The authority tó adopt was presented for 
registration tothe Sub-Regibtfar at Bez- 
wada tn the 20th August, 1892, by Nayani 
Raghava Reddi (the reepondtnt’s- naturel 
father), respondent then being a mintr 
abeut fourteen years (Id, end was in fact 
registered. The appellants disputed the 
validity of the registration on two grounds: 
(1) that the power was rot registered 
within four montbs from the date of its 
arrival in British India; and (2) that it 
was not presented by a person having 
authority to present. Ps 

' The case was tried by the District Judge 
of Kistna, who, on the 14th April,-1¥14, 
delivered one judgment.and paesed two 
decrees dismiesing both suits, He sum- 
marized his conclusions as follows :— -. | 

“The adoption of the defendant was valid 
&nd legaly carried out . The power to 
adopt was duly registered in British India 
within four months of its first being 
brought into British India. There were no 
irregularities in ite registration that would 
invalidate it”. 

The plaintiffs preferred two appeals to 
the High Court of Madras, and the appeals 
were heard by Sir John Wallis, Ohief 
Justice; and Mr. Justice Sadasiva Aiyar,. 
who on the lst Muy, 1919, passed two deca 
rees dismissing both appeals. The el aaa 
Judges delivered separate judgments. e 
On the question of registration the learned 
Chief Jüstice held that the Indian Regis- 
tration Act «lid not apply to the authority 
to adopt the respondent. Sadasiva Aiyar, 
J., agreed with the District Judge that the 
authority toadopt was not received within 
British India more than four months before 
it was presented for registration and that 
tbe presentation for registration was valid. 
The proceedings in the High Court are fully 
reported as  Keesara Venkatapayya v. 
Nayani Venkataranga Rao (1). — | 
' From the said decrees of the High--Court 
the plaintifis preferred the&e two. consoli- 
dhted appealsto His Majesty in -Oouncil 
and contended (inter alia that '' the learn- 
ed Judges ought to háve held that the pre- 
gentgtion of the document by the naturül 
father of the defendant is improper and 
fenders the registration null and void ", 
and that "the natural father is not one 
of the persons Whd.can present the doqu- 
ment. Heis neither a natural guartüiap,- 
nor one éppointed ps Jaw. Any rules to 

(19. 95 Ind, Ces, 978; 43 af, 208; 38 M, L, J. 149. . 
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the contrary framed under the Registration 
Act are ulim wires and are not binding on 
Courts of Law”. . 

Mesara. 4. M. Dunne, K C., and J. M. 
Parikh, for the'*Appellanta. 

Messra. W..H. Upjohn, K. C.» Leslie 

DeGruyther, K. C., K. V. L. Narasimham 
add Subba Row, for the Respondents. 
* Mr. Dunne, K. C —Tne authority to adopt 
cannot affect property in British India 
unlesg registered in compliance with the 
provisions of the Indian Registration Act. 

[Lord PHILLIMORE.— YOU cannot prove 
adoption unless there is a registered docu- 
ment. If you are adopted by word of 
mouth it does not affect status. Unless 
you have a registered document you can- 
not prove your status as an adopted son. 
For purpose of establishing any right, you 
cannot prove adoption unless registered]. 

(Ste Lanosror Sanpaxson.—The Ohief 
Justice says thatthe Indian Registration 
Act does not apply at all in this case]. 

What the learned Chief Justice said was 
thatthe Registration Act could not apply 
to a foreigner. - 


[Loen PutLLIMORE:—Seotion 40 of the Act 
does not touch adoptions. The section 
refers only to authorities to adopt, Accord- 
ing to the law of Hyderabad State, a 
widow can adopt, and if she adopts, is it 


°” necessary - for the authority tobe register- 


..81-?--What you have to prove is that by the 
law of Hyderabad the boy is recognized as 
the adopted son.] 
` "But that would not enable a person to 
come from Hyderabad and bringa suit in 

“British India of a parol authorfty to adopt. 
The British India Legislature tells the 
Courts not to recognize authorities to adopt 
unless registered. : 

!Logp PAILLImORR;e-1f the boy was adopt- 
ed according to the law of Hyderabad, it 
is sufficient in British India. When the 
law of India permitssuch adoptions, and 
the adoption has taken place according to 
the law of the domicile, cannot the boy 
show that according to the law in force in 
Hyderabad he was adopted ?] é 


The only question is, can this document 
be.putin evidence in face of the pro- 
visions of :he Registration Act. 

ĻLoro PaAtLLIMORE :He cannot pat it in 
evidence, but cannot he say that he wes 
adopted by the.lady im Hyderabad? | 

(Mr. Upjohn, K. C , refefs to the proceed- 
T gei the Hyderabad Courts, where it was 
held that the adoption was valid). 

. The Ohief Justice:says that the Regis: 
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tration Aq} is not intended to apply to 
documents executed by persons not domi- 
ciled in British India. On the construc- , 
tion of the Act i€self, he “agrees with 
Sadasiva Aiyar, J., that s. 32 has to be read 
withs. 40. ; 

(Loro ParLLImogE:—I suppose thefe is no 
evidence whether this document was recelv- 
ed within four months in British India]. 

[hord ATKIN.—You would not quarrel 
with the statement in the judgment of 
Sadasiva Aiyar, J , that“ even if the Sub- 
Registrar erroneously thought that it was 
presented within four months after its ar- 
rival in British India once he effected the 
registration his irfegularity in having re- 
gistered it was cured by s. 87 ofthe Regis- 
tration Aot"] * QAM 

(Loan PairLLIMORE:—lIn dealing with suo- 
cession to property, we must recognize the 
law of domicile.| 

There is no question that in Hyderabad 
the boy is treated as the adopted son. — 

[Lorn PuIttiMorE:—There was an enquiry 
in the Hyderabad Courts and they held 
that he was the adopted son]. 

[SIR LanosLoT SaNDBRSON:—Bection 32 has 
to be read with s. 40, and you have toshow 
that the naturalfather was the agent]. 


See definition of ‘ representative "in s. 
2, sub-s. (10), which includes the guardian 
of & minor. 


Irely on the judgment of Lord Atkinson 
in Amba v. Shrinivasa Kamathi (2) and also 
Lord Salvesen's judgment iu Kondapalli 
Vijayaratnam v. Mandapaka Sudarsana 
Rao (31. 

[Lorn ParLLIMORE :—Who presented the 
document for registration in Xhe «case last 
cited ?] : l t 

The legatee under the Will. 

(Lord PurrLLIMORB.—AÀ legatee under the 
Will could present it as a Will, but not as 


(2) 68 Ind. Cas. 754; 26 ee N. 369; 14 L. W. 575; 
A.T R. 1922 P. O. 135 (P. O.). 

(3) 89 Ind. Cas. 135.58 I. A. 305; 48 M. 614; 42 O. L. 
3.98; A. I R. 1922 P. O. 196; 23 A. L. J. 799; 49 M. L. 
3:217, (1925) M. W. N. 522; 27 Bom L.«R 1082; 22 
L. W. 435, L. R. 6 A. (P. 0.) 157; 30 O. W. N. 193 
(P. 0.3). 
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*|n the passage above cited, (which if reported 
in 38 M.L J, at page 185 and 59 Ind. Ong at pag 
997, but omitted in 43 M.), Sadasiva Aiyar, J, wi 
merely putting forward the argument of dofehd- 
ant's Counsel, and his Lordship’s own opinion was 
that the registration of a document presented 
beyond the prescribed period of four months was 


» not a mere irregularity which could be cured b 


s. 87 of the Registration Aot, (see 43 M. at -page 308 
[E 7. R] d . , " 


an authórity toadopt, as he wpuld be a 
stranger. lt«wasin that case an authority 
to adopt registered ab the instance of a 
legatee, but not asa Will, and under the 
circumetances it was held that it was not 
prorerly presented.] 

i Logb PuiLLUMcng:— There, at the time of 
registration, the widow had not adopted, 
and there was no one else to present the 
document, In the case now under appeal, 
the adopted boy could present: : Konda- 
palli — Vijayaratnam v.  Mandapaka 
Sudarsana Rao (3). There were only two 
people who could present (namely, the 
donee and the adoptive son), but there was 
at the time no adopted cHild], 

[Lorn Ayrin:—The document there was 
registered bya legatee. The Privy Council 
held that, inasmuch as the Will was in- 
operative, it could not operate as a Will, 
and, therefore, as it gave authority to adopt, 
it had to be registered as if it was an 
authority to adopt conferred by some other 
document (not being a Will). The document 
there was no more & Will than & Bill of 
Exchange. It wasa paper writing which 
could be valid as gn authority to adopt, 
and as an authority to adopt it was present- 
ed by & person who had no power to pre- 
sent itas such,though he had very good 
authority to present it as a Will. | 

I rely on Athiappa Narayana Reddy v. 
Audilakshmi Ammal (4) a judgment of 
Bastri and Reilly, JJ. It relates to an 
authority to adopt given to a minor, a 
married girl, by her husband, and present- 
ed by the minor's natural father. 

[Lord ATKIN:—In Amba v. Shrinivasa 
Kamathi (2) was the husband still alive 
when the'document was presented ?] 


Yes, The document in the Law Weekly 
case was presented by the minor's 
father. She was married. The learned 
Judges held that the document was not 
presented by a person entitled to present 
it. They quote Amba v. Shrinivasa 
Kamathi (2) and say that the question is 
concluded by that Privy Oouncil decision. 
They dissent from Keesara Venkatapayya 
v. Nayani Venkataranga Rao (1) which is 
the case now before your Lordships, 

[Logn AtKin:—~—The ratio decidendi of 
Amba v. Shrinivasa Kamathi (2) was that 
the father of a married minor girl was not 
hêr natural guardian. | 

The husband there was alive, though 
living apart from his minor wife. 

Lonn PniLLIwoRB:— After marriage, the, 

(4) 109 Ind. Cas, 548; 27 L, W, 409; 51 M, 462; 55 M, 
b 4; 102; Ar L R. 1028 Mad, $21, 
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husbapd there was the guårdian, and so the, 
father was not*he guardian. to present the 
document for „registration. The Privy 
Council there said thatthe father was not 
the legal nor the natural guardian of the 

minor. g : 
Section 40 does not contemplate presenta- 
tion by a representative, me 
[Loup ATKIN:—It isan elementary rule 
that a person can act through an agent | 
[Lorp Puittrmoar:—It would be curious 
to hold that a guardian could not present 
a document. The decision you cite from 
27 Law Weekly Reporter [Attiappa 
Narayana Reddy v. Audilakshmt Ammal 
(4) says that there could be no guar- 
dian at all under s. 40 to present the 
documents. That cannot be, right. You 
must construe s. 32 with s. 40] 
Mr. J. M. Parikh, follows: Part VI of 
the Registration Act excludes Part VIII. 
[Lorp Pai.LiMoRB :—There is nothing in 
Part VI which excepts Part VIII]. : 
Part VI does not contemplate Wills, 
we registration of which is optional; see 8. 
1 


[Lorn Paiturmors:—I supposeit means a 
Will in the lifetime of the testator. } 

Lord Atkin.—Section 32 refers to every 
document, whether optionally or compul- 
sorily registrable. | 

i Logo Paltttmore:—You cannot register 
a Will or an authority to adopt without the 


consent of the testator or the donorof ‘the .. 


authority | 

Isubmit that 5, 32 cannot be read with the 
latter part ofs 40, 

Mr. W. H. Upjohn K. C.,-for the Re: 
spondent, $peas his arguments. - 

[Logp PmiLLIMO&E;—l8 there any Act 
which allows a guardian to present an 
authority to adopt on the minor's behalf ?4 

There is no exprefs provision, except 
8.^7 of the Guardians and Wards Act which 
relates to the duties of guardians in respect 
of the ward's property. 

[Loro Av&.N:—The Guardians and Wards 
Act does not deal with the powers and ob- 
ligations of a natural guardian] 

«The definition of guardian ins. 4 of the 
Act certainly includes a natural guardian. | 

In suits for possession, the plaintiff may 
recover on the strength of his own title. |, 

[Lord Pattuimoun:— Quite 80.] 

» Their. Lordships ask Mr. Upjohn to ad- 
dress them on the question of registration, 
namely, whether a guardian can act at all, 
and whether the minor's natural father in. 
the present case’ was his guardian in- 


at. iS a 


. 
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[Logo PirsLrw5bRH—Üan'a woman ever 
adopt ?] A 
‘No. She can only do so by authority of 
her husbdnd. ° 
[Loup ArTK(:— You have got to ghow that 
the defendant was properly adopted. 


“ (Loro PnrttiMo4Eg— You cannot succeed 


unless you show that the adoption, was 
made under the authority ofthe lady's hus- 
band.) 

Succession® to immoveable property in 
British India depends upon personal law. 
The general rule is thata man's title to 
succeed to immoveable property depends 
on his personal law. 

The presentation for registration in this 
case was by the minor's guardian. By 
reason of his adoption, my client ceased to 
belong to his natural family, but the 
natural father would still be the nearest 
agnaie. 

Mr. Dunne K. C.—I acoept that proposi- 
tion. 

Lorn ÁrkiN : When enquiry was made 
bythe Sub-Registrar, was any objection 
preferred to the presentation by the natural 
od ?j 


0, 

[Logo ATKIN—If they had been objected, 
the adopted son could have been produced 
to present the document, and the defect 
could have been cured at once.) 


— "Mr. DeGruyther K.C , pointe out, refer- 


. 948: 2L, W. 277; 98 M. Is. J, 


ring to Jambu Parshadv. Muhammad 
Nawab Aftab Ali Khan (5) that a different 
view has been taken by the Board. 

[Siz LaweaLor Sanpkeson—:Here, the 
question is, whether the fafher was the 
natural guardian ?] 

LLogp PuiLtiuous;-e Thequestion bere is, 
whether the father, not merely qua his 
natural father, but hs the nearest male rela- 
tion of the adopted boy, was entitled to 
present the document.] 

(Losp A1KtN, after perusing Jambu Par- 
shad v. Muhammad Nawab Aftab Ali Khan 
(5), distinguishes that case j 

{Sze LANOBLOT Sanparson :—[n that case, 
apparently, the person contesting the regis- 
tration was the mortgagor.) 


(5) 28 Ind Cas. 422; 421 A, 28: 


(1915) M, W. N. 592 (P. C.). 
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the sub-section does not say, a guardian 
appointed by thee Oourt. Ij simply saya, 
any guardian, Thb father in this case was 
the natural guardian aud representative’ of 
the boy. 

{Lorn ArktN:—In the Guardiansahd Wards 
Act, is there anything abcut a natural 
guardian ? As arule, the Act is dealing 
with the powers of an appointed guardian, 
and nota natural guardian. | I 
e The father was (1) the natural guardian, 
(2) the nearest male relation in care of the 
boy, and (3) he was in fact acting 
as the natural guardian, All these 
facts show that'he was the guardian. See 
Nirvanaya v. Nirvanaya (6) &nd Watson 
& Co. v Sham Lal Mitter (7). The decision 
in Nirvanaya v. Nirvanaya (6) fully bears 
out my contention. 

[Loro PHit.imore:—In that.cage, it looks 
as if the boy was only adopted for certain 
religious purposes, i.e., as a disciple, and 
not forall purposes. As regards Watson 
& Co. v, Sham Lal Mitter (7) it was held 
that the mother was aotingin the inter- 
esta ofthe son and, therefore, the compro- 
mise was binding. Somebody there suggest- 
ed that she was acting in opposition to 
the son, but it was held the other way.) 

(Sie Lanostor SANDERBON:--In your case, 


‘the natural father was still the guardian 


and as such could present the document for 
registration. | 

[Loen PnuiLUMORE:— The father, even after 
the adoption, was the nearest male relative 
and as such was the guardian, and could 
present for registration.) 

We havehere these accumulated facts: 
(1) the natural relationship: (D),the agna- 
tic relationship: (3) the living with the 
father. All theseshow that he was the 
representative. If he was not the repre- 
sentative, who else could be ?, 

(Lorp Ppittimors:—Rejecting for the 
moment that he was, so to speak, the phy- 


"e 


sical father, he was undoubtedly the agna- ` 


tic relative and natural guardian, and so 
could presentthe-document.| ° 

He was the natural father who was fight- 
ing for the’son to complete the adoption. 


[Loup PuiLLiMOREB:—He was fightirg to. 


make the adoption complete. 


[Loup ATkIN;—Mayne's Hindu “Law séys 
that he is the nearest sgnate. | 
To sum up in oneword, he was the re- 


presentative ; see 8. 32 of the Registration e 


Aet. 
[Lorp ATKIN :—It would indeed be shock- 


(6) 9 B. 365. . 
(7) 14 I. A. 178; 13 O. 8; 6 Sag. P. C. J. 66 (P. O.. 


ing if the action of a person acting in 
good faith in the infant’s {nterests, could be 
impugned years later] " 

: It woulddhave been a breach of duty if the 
father—tbe nearest agnate—had not acted as 
he did. See s. 4, sub-cl. (2) of Guardians and 
Wards Act. It does not require that the 
guardian should beappointed by the Court. 
It refers toa person having the care “of 
the ward. Here the agnate—the father— 
stood ina fiduciary relationship towards 
his ward; sees. 24 of the Guardians and 
Wards Actas regards his duties Every 
pen oe 2 all acts necessary for 
theprotectionof the ward's property : s. 2 
of the Act, e s dd : 

[Loro ATKIN—It is not disputed that 
once you establish the guardianship, he is 
the representative.] : 

[Sir LaNcELoT SaNDERS0N:— When was the 
point first raised that the document was 
not presented by the proper person?) 

It was not taken, I think, until the trial 
ie the action. It is not brought outin any 
plea. 

[Log» Arkin:—Refers to issue No. 7, 
"whether the alleged written authority, 
dated 10th May, 1875, is invalid and in- 
operative in British India”,] 


The decision in Ambav. Shrinivasa Kama- 
tht (2) upon which my learned friend, Mr, 
Dane laid so much stress, is clearly distingu- 
ishable. See Mayne's Hindu Law, para 211. 
When a minor girl is married, the husband 
is the guardian, although they are not liv- 
ing together. This disposes of that rnl- 

:ing. There, the husband was the guardian. 
The appelfant in that case was a married 
woman and her father had ceased to be her 
natural guardian and had not been ap- 
pointed the legal guardian, and he was not, 
therefore, her representative. I submit that 
the decision in Amba v. Shrinivasa Kamathi 
(2) really supports my contention. It implies 
that had the father been the natural 
guardian, he would have been the proper 
person to present the document. 

The decision in Kondapalli Vijayarat- 
nam v. Mandapaka Sudarsana Rao (3) is 
also distinguishable, 

(Lorn PANLLIN OKR:— That case is clearly 
distinguishable. | 

Taleo submit that the case cited from 

. 27 Law Weekly Reporter 469 [Athiappa 

«Narayana Reddy v. Audilakshmi Ammal 
(4)] can be distinguished. 

-- Mr. A. M. Dunne K.C. Replies:—The 


B. 40 of the Registration Act, and in con- 
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struing it, my learned friend,» Mr, Upjohn 
puts it that you-have to construe it ad 
merely supplementary to the genéral pro- 
visions of s. 32, and as merely" ancillary 
thereto, and not as & separate provision. 
See 8, 4t, which says that the Registrar 


has to be satisfied that the person presenti: 


ingthe authority is the proper person 
unders 40. Section 4U enacts that only 
certain persons, in certain events, can pre- 
sent, My learned friend's argument would 
leave out the important words “under s. 40" 
from thelast paragraph ins. 41. Isubmitthat 


s.40 is complete by itself and cannot be. 


read along with s. 32. 


JUDGMENT. - 
Lord Phillimore.—These are two con- 
solidated appeals in two suits both brought 


-50 longago as the year 1895, being claims to 


the zemindari of Munagala in the Kistna 
District. They arose in the following 
circumstances:— : 

Kodanda Ramayya, who was zemindar 
died in the year 1854. Heleftno son; but 
his mother, his widow, and a daughter by 
her named Latchamma survived him. She 
married a subject of the Nizam of Hyder- 
&bad, who died in 1875. Her husband was 
said to have given his wife an authority to 


-adopt a son, and it was asserted on behalf 


of the present respondent, Nayani Venkata, 
that he had been so adopted. The Court of 
Wards took possession of the estate on 


-behalf of the women, and it was enjeyed by 


them, not without question, until the death 
of Latchammg, in March, 1¢92. 

Thereupon disputes arose, and various 
members of the Keesara family, who were 
agnates of the last male zemindar, claimed 
that the estate was an ordinary Hindu 
estate owned bya joint Hindu family, fur- 
ther saying that the present respondent had 
no title as an adopted.son, there neither 
having been any authority to adopt nor any 


-adoption in fact. The defence set up a 


custom of impartibility and descent by 
lineal primogeniture and the title by adopt- 
iofi, and further pleaded the Limitation Act, 

The District Judge, in a very careful 
judgment, fcund that the esta'e was an 
impartible one, and that the plaintiff,’ 
claim was ill-founded resticg largely upon 
forged documente; and he dismissed ihis 
suit, which thoughe first, in time is 
second urder the'order consolidating tLese 


appeals. The District Judge further,befd . 


was, required, would Shave been a sufficient, 
answer to the suit. 


. "that the defenceof the Limitation Act, if it - 
whale poifit turns on the construction of — 


. * e " $ 
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_ On appenl£he*High Ootrt affirmed this deal with them by a.short, cut, deciding. 
° judgment. Both Judges held in express in favour of the regpondent on 2.st May 
terms that the,case of the plaintiffs had not 1904, and that time was comsumed in the 
been establisħed. The Obief Justice fur- appeal from these orders and the consequ-, 
ther held that the defence of the Limitaion entremand. But he gave his second judg- 
Act was good. The other Judge "dil not ment on l4th April, 1914, and it has taken’ 
‘find it necessary to express an opinion onthe till now to bring the matter before their 
e point. Lordships. Some delays are to be accounted 
When the matter came before their for by the fact that in the agnates suit 
Lordships, Counsel for the appellants in there were very many plaintiffs, and that 
the first suit found himself unable to resist all of them exceptthe one plaintiff were 
* theconclusion that the decisions in India made defendants in the other suit; and that 
had turned upon matters of fact upon which from time to time deaths occurred, and 
there were concurrent findings in both that new parties had to be added by way of; 
Courts, and he was unable to take this case revivor or of supplement. : 
out of the ordinary rule of this Board, But, even £o, the delays are discredit- e 
refusing to. interfere except in very special able. ° 


cases with decisions turning on concurrent Now with fregard to the s3cond appeal. 
findings of fact. It was clear, therefore, It was rightly contended by Oounsel for the 
that this appeal- must fail. respondent that before any enquiry was 


Inthe second suit, firstin the consolidation made iato his client's title, the plaintiff 
order,oneof the Keesara agnates purport- had to prove his own title, and that upon 
ed toaccept the position that the estate the holding of the District Judge, which 
was by custom an impartible estate. He he was prepared to support, the plaintiff 
did not, however, accept the further proposi- had in any event no title. So far as this 
tion that it descended by lineal primogeni- line of defence was indicated, it seemed to 
ture. Heclaimed thathe-was the nearest their Lordships not unlikely that it would 
reversionary heir excluding the respondent, succeed. But as italso seemed to their Lord- 
whose adoption he contested. The defence ships that the grounds on which the High 
denied the plaintiff's title, set up ‘the adop- Court decided might be sulficient, and that 

. tion, and pleaded the Limitation Abt, When the conclusions arrived atin ¿the first suit 
the case came before the District Judge, a3 to the impartibility of the estate and its 
. - * he decided ia favour of the respondent on descent by lineal primogeniture, must also 
all grounds. He held that the estate be accepted in this Second suit, they procee- 
descended by lineal primogeniture, and ded to hear the argument upon the question 
that if this was the case, the plaintiff was of adoption. : 
not the next heir,even if there were no Now this was attacked in three ways. Firat 
adoption, Hé furiherheld if favour of the of all it it was said that Latehamma had 
adoption andthe defence of the Limitation never adopted; secondly, titat her husband 
Act. » . lad never given her authority to adopt; and 
When the case came before the High thirdly, that the alleged written autnority 
Court, the decisiowwas affirmed, and the to adopt, on which reliance- was placed, 
appeal was dismissed. Thelearaed Judges could not be looked 83 ıt bad not been 
ofthe High Court do not appear to have registered in British India aa required by 
considerei the question whether the plaint- the Registration Act., : 
if was, if the adopted son were exeluded, Several of these points turn on questions 
the nearest reversionary heir. But the con- offact. Both Oouria found that Latchamma 
clusions at which they had arrived inthe had adopted the respondent. Both found 
former suit were sufficient fordismissing that there was no oral authority from her , 
this suit also; ani accordingly both appeals husbaad, bat both found thas the written 
were dismissed on the let May, 1919. authorisy, if it could be looked at, was 
Here, their Lordships mus: pause to genuine. Tnen came the questipas under - 
commant upon the lamentable delay which tne Registration Act, and here again one 
has taken place. These suitë, as already of these questions also turnei upon 
observed, were both started in the year 1895 faot, and so turning, was agaln found in 
‘in respaet of claims whioh, if well-founded, favourof the respondent, aad upon none 
. ‘would have ascraed in 1892. It is trus of these questions of fact has any reason. 
that some ofthe delay is to bs accounted baen shown to their Lordships for not 
. far bythe fact that when thecases firstoama accepting the concurrent findings, _- - 
"before the District Judge, he attempted to The Indian Registration Act, 1877, pra 
. * . j . 
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vides by s. li*4hat an authority to adopt 
not conferred by a Will shall be registered, 
and by s, ¥5 that any document 
requiring „registration which has been 
executed outside British India, shall be 
presented for registration within four 
months after its arrival in British India, 
and by 5.49 that no document required 
bys. 17 to be registered shall be received 
in evidence unless registered in accordance 
with the Act. ° 
It was contended for this appellant tha 
Latchamma, who had left. Hyderabad after 
her husband's deatb, and come to reside at 
. herold home, had brought the document 
with her into British India, more than four 
months before she presented it for regis- 
tration. This issue of fact, if it was open 
after the decision of the Registrar, wes 
found infavour of the respondent. 

The one question that then remained was 
whether the document which was in fact 
registered had been duly presented as 
required by the Act. 

The sections which relate to this matter 
are the following:— 

"32. Except in the cases mentioned in 
B. 31 and 8.89, every document to be re- 
gistered under this Act, ‘whether such 
registration be compulsory or optional, 
shall be presented at the proper registration 
office.— 

"(a) by some person executingor claiming 
under the same, or, in the case of a copy of 
a deoree or order, claiming under the 
decree or order, 

"oríb) by the representativeor assign of 
such person, , 

"or (c) by*the agent of such. person, repre- 
sentative or assign, duly authorized by 
power-of-attorney executed and authenticat- 
ed in manner hereinafter mentioned." 

“40. (1) The testator, orafter his death any 
person claiming as executor or otherwise 
under a Will, may present it to any Regis- 
trar or Sub-Registrar for registration, 

“(2) The donor, or after his death the 
donee, of eny authority to adopt, or the 
adoptiveson, may present it to any Regis- 
trar or Sub-Registrar for registration." 

"41. (1) A Will or an authority to adopt 
presented for registration by the testator 
ordonore may be registered in the same 
manner as any other document. 

“(2) A Will orauthority to adopt presented 
: for registration by any other person entitled 

to present it shall be registered if the 

registering officer is aatiafied — 

i g to s. 26 of th present Registra- 
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(a) that the WiM or authority was executed 
by the testator or donor, as the case may be 

(b) that the testator or donor is dead; 
and 8 > 9 

(c) that the person presenting the Will or 
authority is, under s. 40,'.entitled to 
present the rame." à 

Now the authority toadopt was presented , 
to tHe Registrar on 20th August, 1892, by 
Nayani Raghava Reddy, who describes 
himself as natural father and guardian‘of 
the minor. The Registrar examined wit- 
nesses and came to the following conclu- 
sions: — 

“From the depositions of the above raid 
witnesses I have satisfied myself with 
respect to the matters mentioned herein 
below:— 

(i) That thisdocument was executed and 
given by the person who purports to have 
executed and given it, 

(2) That the executant is dead. 

(3) That the person who presented 
this document has authority according to 
8. 40 of the Registration Act to present the 
same.” 

And thereupon he registered the docu- 
ment, 

The contention is that the person present- 
ing was, though the Registrar had aecepted 
him, nevertheless not the person who could 
lawfully present under the terms of the Act. 
The argument took this shape, First that 
8.40 excludes the provisions of s.32 and 
limits the persons entitled to present for 


.registration an authority to adopt, to the 


actual donor if living, and to the donee and 
the adopted sên after the donor's death, and 
that it willnot doto have it presented by 
the representative of the adopted son. 

Their Lordships dô not take this view. 
They agree with the learned Judges in the 
Court below and on this particular point 
they would specially referto the jadgment 
of the second Judge in the High Court, 
Sadasiva Aiyar, J 

Section 40 is intended for the case of 
what may be called ambulatory documenta, 
doqiments which can be revoked at ary 
moment, and which will have no birding 
effect till the death of the executant, ard 
to that extent they are taken out of 8. 32 An 
intended executor, legatee or donee of a 
power might possibly under s, 32 be ecn- 
sidered as a person claiming under the 
instrument. But he is not tobe allowed to 
present a document for registration while 
it is still capable of revocation, On the . 
other hand the class of persons who after 
death may claim to register, is defined dnd: 


. 
** 
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it may be said*exphnded, It is not merely 
the executor but also the legatee. It is not 
merely thé donee of tha “power to adopt, 
but also the"p&rdon claiming to have been 
adopted These are the principals., Then 
given the printipals, s. 32 introduces certain 
agènts who can take the place of principals, 
and one of these agents is the representative 
of a person claiming under the document. 
Now. the word representative is defined in 
8. 3* as including the guardian of a minor. 

* Here the person presenting describes 
himself as being the natural father and 
guardian. It is said that when adoption 
has once taken place, the adopted child is 
removed wholly out of his natural family, 
and that his natural father has no longer a 
legal relation to him. .This may be taken 
to be the case; but what is to happen when 
a child of tender years, as was the case here, 
is actually residing with his natural father, 
and has no appointed guardian. When 
one remembers that the definition of 
represehtative does not make it equal 
to guardian but says that it inclades 
guardian, might it not well be said that in 
these circumstances and in the absence of 
any legally appointed guardian the natural 
father was the representative ? 

However, it is not necessary to decide 
.this. Itappeara that as so often happens, 
the adoption was of a child of the same 
family, and that if the child be taken as 

. having entered into his adoptive father's 
family, the natural father was nevertheless 
the nearest male agnate, and the proper 
person to beappointed guardian and the pro- 
per person to act as natural guatdian in the 
absence of any judicial appointment. If 
there were any doubt upon these facts, it 
might further be observed that, by s. 41, 
the Registrar is madé the Judge whether 
the person presenting the authority is 
entitled to presentit, and though objection 
was raised on behalf of this appellant to 
the registration on the ground that it was 
out of time, no similar objection was raised 
as to the propriety of the person present- 
E . 


rf this conclusion be arrived at, ib is €s 
unnecessary to enter upon the defence of 
the Limitation Act as itis upon the question 
of the plaintiff's title. Neither ia it necessary 
to discuss the important but somewhaé 
abstruse question, whether the respondent 
being at that time residenbin and a sub- 
ject ef the State uf the Nizim, can rely upon 
the unauestioned fact that hia status as an 

See now s. 2, sub-s. (10) sof the Indian Registra- 
tion Act, 1908, 2 ne 

-> 


decisions rest, and to give effect 


*a . Š . 
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adopted child was accepted by' the Courta in 
the Nizam's Dominiéns,as a binding decision * 
on the question of his status precluding all 
dispute as to the fact andlawfulnees of his 
adoption. « 

Upon the whole their Lordships will 
humbly advise His Majesty that both 
appa fail and should be dismissed with 
cost. 

In 1913 & petition by the respondent was 
before the Board, applying for special leave 
to appealfrom the orders remanding the 
suits. The Board did not feel able to 
advise that special leave to appeal should 
be granted from interlocutory orders £o 
their Lordships directed the petition to 
stand over generally until the proceedings 
on the merits in the Oourts below had 
terminated and they intimated that the 
costs of that application ought to be costs 
in the sunits. As noorder has been made in 
the Courts below as to these costs, it remaing 
for their Lordships to advise that these 
costs should be included by the respondent 
in his costs of these appeals, which the appel- 
lants will pay. Asthe petitioner has been 
successful in these appeals his petition 
has no further object and should be dis- 
missed. E 

Their Lordships will humbly  advi 
Hie Majesty accordingly. : TA 

x : k Pian E dismissed. 

olicitors for 8 ellants,—- 
Douglas, Grant & Dold. M in 

Solicitors for the Respondents.— . 

T. L. Wilson & Co. i TUR 
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PRIVY COUNCIL, * 
T November 13, 1928, 

' Present ;—Marquess of Reading 
Lord Phillimore, Lord Hanworth, 
Lord Alness and Chief Justice Anglin, 

SPECIAL REFERENCA IN THE MATTER OF 
CEs TAIN QUESTIONS bELATING TO TAR 
PAYMENT OF CO» PENBEATION TO CIVIL SERVANTS 
UNDER ÁkTICLE X OF THB ÁkTIGLRS OF 
AGREBMBAT FCR A TREATY BETWREN Gugat 
. BRITAIN AND IngLAND, 
Privy Council—Practrce relating to re-hearing— 
Previous decison, not absolutely binding on Board, 
There is no inflexible rule of law that their Lord- 
ships of the Judicial Committee are bound, in ald 
circumstances, to follow a previous decision of the 
Board, whether they considered it to be right or 
wrong. Although great weight will be attached to 
previous decisions of the Board, their Lordships are 
at liberty to examine the reasons upon which such 


to thei : 
of the law. [p. 29, col 2; p. 30, col 1.] ei own view 


_ There is no inherent incompetency ih the Board 
in ordering a re-hearing of a ease already decided 
. 
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Dy it, even when a auastion of a right of property 
*is involved butesuch an ind gence willbe granted 

in very exceptional circumsfances only. It is of the 
BASS of ay extraordinarium remedium. [p. 30, col. 


Oase-law discussed. ] 

- This matter was referred to their Lord- 
ships by order of His Majesty in Oouncil, 
dated 15th June, 1928, and made under, 5.4 
of the Judicial Committee Act, 1833. 

Messrs, A. Alfred Dickie, James Henry 
and Miss, A. Deverill, for the Transferfed 
Officers. 

‘Mesars. A. K. Overend, Chas Bewley and 
F, A. Finlay, for Attorney-General of Irish 
Free Btate. 

The Attdrney-General, Solicitor General 
and Mr. H. M. Giveen, for the British Go- 
vernment. 


JUDGMENT. 

Marquess of Reading.—This matter 
was referred to the Judicial Committee by 
an order of His Majesty in Council made 
Under 8.4 ofthe Judicial Committee Act, 
1 

The questions in issue relate to the prin- 
ciples applicable to the determination of the 
compensation payable to those Civil Serv- 
ants in the service of the Crown who were 
transferred to the Irish Free State after the 
20th March, 1922, and were discharged or 
have retired in consequence of the change 
of Government, effected by the establish- 
ment of the Government of the Irish Free 
State in. pursuance of the Articles of 
Agreement for a Treaty made between 
Great Britain and Ireland. The amount 
of the compengation payable was determined 
by the Government of the Irish Free State 
in accordance with the principles laid down 
in certain minutes of the British Treasury, 
and in particular the minute of the 
20th March, 1922. The question referred 
to their Lordships is whether the payment 
of compensation so determined in re- 
Bpect of Civil Servants or other offieials 
or public servants transferred to the 
service of the Provisional Government or of 
the Government of the Irish Free State after 
the 20th Marcb, 1922,is apayment of compen- 
“gation yithin the meaning and trueintent 
-of Art X of the Articles «f Agreement. 
e Artitle X is as follows:— 

.*"The Government of the Irish Free State 
-agrees to pay fair compensation on terms 
-rot less favourable than those accorded by 
- the Act of 1920 to Judges, Officials, Mem- 
‘berscfthe Police Forces and other Publio 
Servants who are d'scharged or who retire 
zin -consequence of the change of Govern- 
mept effected iñ pursuance hereof,” 


retirement for each year of cervice, 
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This Act of 1920is the Government of 
Ireland Act, 1929. 

Tbe argument& before their Lordships 
covered a wide range, and raised someprob-- 
lems dificult of solution wbich lay on the: 
fringe of the question referred but which: 
fortunately it isnot necessary for their Lord-. 
ships to solve, s 

Before proceeding to deal with the 
arguments at the hearing before the Board 
itis desirable to passin bfief review the: 
facts and circumstances which have led to: 
the present dispute. 

In the year 1920 it was contemplated that: 
changes should be made in the Government: 
and administration of Ireland, and accord- 
ingly the Government of Ireldnd Aot, 1920, 
was passed. Power was given to establish 
Parliaments in Southern and Northern Ire- 
land and executiveauthority within the limits 


reserved by the Act. It was further provided. - 


by s 55 that existing Irich’ officers: in. 
the service of the Orown should continue te 
serve in Ireland and in the new Govern- 
menis to be formed, and should hold their 
offices upon the same tenure and the same 
conditions as hitherto. 
those officers who might be removed front 
office or might wish to retire in consequence 
ofthe change to be effectedin the Govern- 
ment of Ireland, provision was made for. 
payment to them of compensation to be 


calculated in like manner as the super: ~~ 


In order to protect - 


&nnuation allowances or gratuities had . 


been applicable to them, with certain addi- 
tional concessions, on the terms and. con- 
ditions contained in the Eighth Schedule 
of the Act and the Rules thereunder. ' 

Under these provisions an officer in an 
established capacity in the service of the 
Crown who wished, to retire under the 
Btatutory conditions would receive as com- 
pensation under this Act an annual al- 
lowance or pension calculated in like man- 
ner as the superannuation allowance he 
would be qualified to' receive under the 
Superannuation Acts, 1831 to 1914, if he 
yetired on tbe ground of ill health supplet 
mented for the purpose of that calculation 
by certain additional years of service snd 
certain notional increments of salary. 

The annual allowance or pereon payable 
under the Superannuation Acts, 1:34—-1914 
‘to a Civil Servant who retires on the ground 
of ill health after not less than ten years' 
service is one-sixtieth of the salary and 
‘emoluments of hisoffice at the date of hie 
A ney 
system was introduced under the Superan- 
nuation Act.of 1909 for the benefit of those 
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officers who elected to avail themselves ofjit. 
They became entitled to an annual allowance 
calculate? upon one-eiglftieth instead of 
one-sixtieth*pér Year of service, and in addi- 
tion to a lumpsum payment of one-thirtieth 
of the salary bud emolumenta for each year 
of'service, such payment not to exceed one 
and a half times the amount of the salary 
and emoluments. Daring the War the re- 
muneration was increased by what was 
termed a bonus. At first no part ofthe 
* bonus was included for the purpose of the 
calculation of these allowances, but gradual- 
ly it was recognised by the Treasury and 
particularly by the minute of 20th March, 
1932, that the bonus had become a regular 
part of the @ivil Servants’ remuneration, 
and that itshould be taken into account in 
computing the retiring allowances. The 
bonus is not a fixed sum like the salary, but 
is variable and is calculated on a sliding 
scale by reference to the official index 
figure of the cost of living. 
The scheme of Governmentunder the Act 
of 1920 was superseded in December, 1921, 
by the Articles of Agreement fora Treaty 
between Great Britain and Ireland, which 
by Art. 17 provided for a provisional 
arrangement for the administration of Sou- 
thern Ireland during the transitional poriod 
. pending the constitution of a Government 
of the Irish Free State. By the Irish Free 
“~State (Agreement) Act, 1922, passed on 
e 3lst March, 1922, forceof law was given to 
these Axticles, and provisions were made 
for carrying the Treaty into effect. In pur- 
suance ofthis Apt an order in,Oounoil of 
lat April, 1922, was issued transferring the 
functions in connection with the administra- 
tion of public services im Southern Ireland 
to the Provisional Government; in Dacember 
1922, the Irish Free State was established 
and the Oonstitution was enacted by Act 
No. 1 of the Dail Eireann. Art. 77 of 
the Constitution (First Schedule to the Act) 
provides that every existing officer (subject 
to the exception therein mentioned) of the 
Provisional Government at the date of the 
coming into operation of this Oonstitutidn 
“shall on that date be transferred to and 
become an officer of the Irish Free State... 
and shall hold office by a tenure correspond- 
ing to his previous tenure.” By Art. 78 
"every such existing officer who was trang 
ferred from the British Government by 
virtue of any transfer of bervices to the 
-Provisional Government shall be entitled 
“to the benefit of Article X of the Scheduled 
“Treaty.” This Statute made the Articleg of 
the Treaty part of the Municipal Law of the 
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Irish Free State. In consequenceof these 
enactments existing Trish officers tramsferred 
to the Provisional Gbvernment and later to 
the Irish Free State, became entitled by 
Irish Free State Law tothe benefit qf Arti- 
cle X of the Treaty. 

The compensation payable by the Irish 
Free State Government to those officers 
who*were discharged by the Government or 
who retired because of thechange of Govern- 
ment effected in pursuance of the Articles 
forthe Treaty,and who came within the 
provisions of Article X, was assessed by the 
Minister of Finance of the Irish Free State 
assisted by a Committee carefully selected 
for this purpose, lt is not disputed that the 
Minister of Finance assessed the compensa- 
tion in accordance with the principles set 
forth in the minutes of the British Treasury 
including the minute of 20th March, 1927, 
but the Oivil Servants were dissatisfied 
witha part of the award and claimed that 
the compensation so determined was not fair 
compensation within the meaning of Article 
X. They raised objections to the award 
in respect of, inter alia, the following two 
matters: — 

(1) In regard to the portion of the annual 
allowance which is computed onthe bonus 
a3 distinguished from the fixed salary, it 
was made a condition of the award that 
this portionshould be adjusted quarterly 
by reference to the official figure of cost of 
living, and should be reduced according to 
thesliding scale when the costof living 
figure fell, but that it should not be increas- 
ed beyond the amount ascertained at the 
date of retirement if the cost of living figure 
rose, "This principle is known as the over- 
riding maximum. 

(2) Ia regard to that portion of the lump 
sum payment which is computed on the 
bonus, the award was based upon 75 per 
cent. aud not upon the whole of the bonus 
payable for the quarter preceding the 
date of retirement. 

The meaning and intent of Article X and 
the principles upon which the compensa- 
tion payable under it should be assessed, 
including the principles relating to the 
overriding maximum and the 75 per cent 
above-mentioned, were considered by the 
Judicial Committee on the hearing "of thé 
appealin the case of Wigg v. Attorney- 

eneral of Irish Free State (1). The 
plaintiffs in the action were two Civil Ser- 
vanta who sought to enforce their claims 

“under Article X in the Oosurts of the 


(1) (1927) A. O. 674, 96 L. J. P. O, 88; (1927) It, R. 
285; 137 L, T. 480; 43 T. L. R. 4570 ——— 
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Irish Free ‘State. In expressing their 
° opinion allowing the appeal in favour 
of the two Civil Servants, the Board, when 
referring.to the effect of the minute of the 
20th March, 1922, upon the claims, assumed 
that these officers had at the date of the 
minute been traneferred to the Government 
ofthe Free State, and held that the minute 
could not affect their rights, These offers 
were, in fact, not transferred to the Govern- 
ment of the Irish Free State until after the 
date of this minute, andit was contended 
that the advice tendered to His Majesty was 
tainted, if not vitiated, by this error of 
fact. Itis because of this misapprehension 
by the previous Board (its effect upon the 
decision will beconsidered later) that the 
present reference was ordered. 

At the outset of the hearing in this 
reference, Mr. Dickie, who attended their 
Lordships on behalf of the Council of the 
Transferred Officers’ Protection Associa- 
tion, argued that the Board is bound in 
law, and without examination, to follow the 
decision in the appeal in Wigg's case (1) 
whether they considered it to be right cr 
wrong. He maintained that if it was 
wrong, nothing short of an Act of Parlia- 
ment could rectify it. Their Lordships are 
unable to holdthat this proposition stated 
in such an extreme formis established. It 
may well be that the Board would hesitate 
long before disturbing a solemn decision 
by a previous Board, which raised an 
identical or even asimilar issue for determi- 
nation; but for the proposition that the 
Board is, in all circumstances, bound to 
follow a, previous decision, as it were, 
blindfold, they are unable to discover 
any adequate authority. In other words, 
no jnfiexible rule, which falls in all 
circumstances to be applied, has been 
‘laid down. 

Mr. Dickie based his argument mainly 
upon cases in which one of tne parties toa 
suit which had been decided against him, 
or a person who was nota party to the suit, 
applied “for a re-hearing of it. Their 
Lordships must, however, point out, in 
considering these cases, that they have no 
direct gpplication to the matter before the 
Board, as this Reference is not a re-hearing 
*of the dlaims in Wigg's case (1). Now there 
chn be nodoubt that, in the early cases, a 
rigid standard was applied to the compe- 
tency of are-hearing. Thus, in Rajunder 
Narain Rae v. Bijai Govind Sing (2) Lord 
Brougham, in delivering the opinion of the’ 


(b) (1839) 1 Moo. P. O. 117; 2 M. L A, 181; 1 Bar, P. 
O. J. 175; 12 E, R. 497. 
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Board, permitted hims&lf 4o make somé 
general observations, which seem, at first 
sight, to favour*Mr. Dickie’s dontention. 
In that case an application ° wWas’made fora 
re-hearjng. The decision in the earlier case 
had been given ex parte, and Was pronounc- 
ed by default. The earlier order wasn 
there circumstances rescinded, and a re 
hearing was allowed. Lord Brougham, in 
giving the opinion of the Board, however, 
said (Oe 120*):—'It is unquestionably 
the strict rule, and ought to be distinctly 
understood as such, that no cause in this 
Oourt can be re-heard, and that an order 
once made, thatis,a report submitted to 
Her Majesty, and adopted, by being made 
au orderin Oouncil—is finals and cannot 
be altered. The same is the case ofthe 
judgments of the House of Lords....... e 

hatever, therefore, has been really deter- 
mined in these Courts must stand, there 
being no power of ré-hearing for the. pur- 
pose of changing the judgment pronounc- 
ed." Lord Brougham then pointed out 
that trivial errors in drawing up the judg- 
ment of the Board might competently be 
corrected. He then proceeded to add: 
“With the exception of one case in 1669, 
of doubtful authority, here,and another in 
Parliamant of still less weight in 1642 
(which was an appeal from the Privy, 
Oouncil to Parliament and at atime when 


the Government was in an unsettled Btàtey, — 


no instance, it is believed, can be produced 
of are-heariog npon the whole cause, and 
an entire alteration of the judgment once 
pronounced.” : 

The case referred to by “Lord Brougham 
as “of doubtful authority" was Dumaresq 
v.Le Hardy (3), 1119 March, 1667-68, There it 
was alleged that a matter of fact had been 
misrepresented to ifle earlier Court, that 
eonsequently the point in question was 
mistaken, and that the cause had been 
determined against the petitioners clear 
and undoubted right and contrary to law, 
An order for re-hearirg was there made 
and the case was re-heard though, in 
the result, the Board adhered to the former 
decision, 


The case of Fenton v. Hampton (4) cited - 


during the argument, related to another 
proposition which dealt with the binding 
*haraeter of an earlier decision upon the 
Board in a later case. The Board there 
said (page 39071): "We think we are 
bound by the decision of the case” of 


(3) (1868) 1 Moo. P.'O 127n; 12 E. R, 760. j 
(4) (1858) 11 M P, 0. 347; 14 E. R 727; 117 R, R. 28, 


*Page of (1839) 1 Mod. D. Nn 
-[Page of (1838) 11 M. P. Q.— d.) - 
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Kielly v. Carspn (5), the greater authority 
of which, as compared with Beaumont v. 
Barrett (&), itis quite unnecessary to enlarge 
upon." InKielly v. Carson (5) the Board 
had refused to follow the earlier decision 
of Beaumon&'v. Barrett (6) for "reasons 
which do not touch the argument in the 
presentcase, These decisions do not contri- 
‘bute to the solution of the problem in issue. 

Reference may also be made to thecase 
of *Singaporg andthe Hebe (T) which 
again related to re-hearing. In refusing a 
petition for re-hearing, the Board at page 
388* said: "We do not affirm that there is 
no competency in this Court to grant a 
re-hearing in any case.........Although it is 
within the competency of the Court to grant 
8 re-hearing, a^cording to the authorities 
cited above, still ik must be a very strong 
case indeed, and coming within the class 
of cases Lherecollected" (i.e,in Rajunder 
Narain's case (2) "that would induce this 
Oourt 80 to interfere.". 

The case which in comparatively recent 
times comes nearest to formulating a 
general proposition with reference to the 
competency ofa rehearing is Hebbert v. 
Purchas (8) The decisionof the Board is 
thus set out at page 671: “Their Lordships 
are of opinion, in respect of the two petitions 
addressed to the Crown, that no further pro- 


* ceedings should be-taken therein. Having 


-carefully weighed the arguments, and con- 
sidering the great public mischief which 
would arise on any doubt being thrown on the 
finality 'bf the decisions of the Judicial 
Committee, their Lordshipa are of opinion, 
that expediency* requires that the prayer of 
the petitions should not be acceded to, and 
that they should be refused with costa” 
It will be observed thatthe decision turned 
on expediency, not om competency, and that 
the Board abstained from laying down any 
general rule which is applicable to all cases. 

The case of Hebbért v. Purchas (8) was 
considered in Ridsdale v. Clifton (9) That 
was a case which raised the question of the 
finality of a previous decision, not inter 
paries but as against strangers. Having 
regard to the fact that the case was not con- 
cerned with questions of law affecting civil 
rights of property, but related to the public 

2 (1842) 4 Moo. P, 0,63; 13 E., R. 225; 59 R. R. 336. 

6) (1836) 1 Moo. P. O. 59; 12 E. R, 733. e 
2 (1869) 1P.0 378; 4 Moo, P.O (x. ) 271; 16 E. 


(8) (1871) 3 P. O. 605; 7 Moo. P; O. (x. s.) 468; 40 L. 
J. Bag. 33; 10 W. R 898; 17 E, R. 177. 
(9) (1877) 2 P. D. 276; 46 L.J. P.O. 27; 36 L. T. 865. 
*Page of (1866) 1 P. O.—[Ed.] . 
. {Page of (1871) 3P, Da t 
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worship of the Established Church, and that: 
in Hebbert v. Purchas (8) the decision was. 
pronounced ex partegthe Board stated that 
“these considerations have led their Lord-. 
ships to the conclusion that, although very 
great weight ought to- be given to the 
decision in Hebbert v. Purchas (8), yet they 
ought in the present case to hold them- 
selves at liberty to examine the reasons 
upon which that decision was arrived at, 
and if they should find themselves forced 
to dissent from these reasons, to decide upon 
their own view of the law” (page 307*), 
The Lord Ohancellor, Lord Cairns, in 
giving the decision of the Board, added 
with reference to decisions relatipg to civil 
rights of property: “Even as to such 
decisions it would perhaps be difficult to 
say that they were, as to third parties, 
under allcircumstances and in all cases, 
absolutely final, but they certainly ought 
not tobe re-opened without the very greatest 
hesitation” (page 366*). The door is thus 
not closed against arequest for a re-hear- 
ing at the instance of a stranger to 
an earlier decision, even in a case concern- 
ed with civil rights of property, although 
it is plainly indicated that the Board would 
be slow to accede to such a request. 

The case of  Hebbert v. Purchag 
(8) was followed in Venkata Narasimha 
Rao v. The Court of Wards (10) in 
which againa petition for re-hearing was 
refused. In delivering the judgment of the 
Board, however, Lord Watson said 
(page 6651): "It is quite true that there 
may be exceptional circumstances which 
will warrant ‘this Board, even after their 
advice has been acted upon by Hér,Majesty 
in Council, in allowing a case to be re heard 
at the instance of one of the parties.” But, 
he added......... "Even before report, whilst 
the decision of the Board is not yet res 
judicata, great caution has been observed 
in permitting the re-hearing of appeals” 
(page 6637). 

Again, in the case of Tooth v.Power (11) in 
which a previous decision was urged upon 
the Board as binding upon it, the Judicial 
Oommittee said: “Their Lordships think 
it right to add that, although, for obvious 
reasons, the case of Barton v. Muir (12) was 
relied on as an authority absolutely binds 
ing upon them by both parties at the “Bar, 
yet it would have been their duty, had the 

(10) (1886) 11 A. O. 660. 

(11) (1891) A O 284; 60 L, J. P. O. 39; 64 L. T. 698, 
Q3) (ls irs 134; 44L. J. P. ©, 1931 L.T, 
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[Page of (1888) 11 A, Ga : 
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necessity ariser, to consider for themselves 
evhether. the decision às one which they 
ought to folfow. It was given ex parte; 
and, that being the case, although 
great weight is due to the decision of this 
Board, their Lordships are ‘at liberty to 
examine the reasons upon which that 
decision was arrived at, and if they should 
find themselves forced to dissent from these 
reasons, to decide upon their own view of 
the law.’ These are the words used by 
Earl Cairns when delivering the judgment 
of the Board in Ridsdale v. Clifton (9) 
which contains a full exposition of the law 
upon this point" (page 2924). l 

In Read y. Bishop of Lincoln a their 
‘Lordships referred to Hebbert v. Purchas 
(8) and Ridsdale v. Clifton (9)Bnd quoted 
the relevant passages from these decisions 
to which reference has already been made. 
The Board proceeded to say: “In the 
present case their Lordships cannot but 
adopt the view expressed in Ridsdale v. 
Clifton (9) as to the effect of previous 
decisions. Whilst fully sensible of the 
weight to be attached to such decisions, 
their Lordships are at the same time bound 
to examine the reasons upon which the 
decisions rest, and to give effect to their 
own view of the law” (page 6551). 

The result of these decisions is (1) that 
there is no inherent incompetency in order- 
ing a re hearing of a case already decided 
by the Board, even when a question of a 
rightof property is involved, but (2) that 
such an indulgence will be granted in very 
exceptional circumstances only. It is of the 
nature ofan extraordinarium remedium, 

The matter now before their Lordships, 
however, presents features which are 
widely different from those presented in the 
cases cited. 


In the first place, as has already been 
pointed out, this is not a petition for a 
re-hearing. It isa reference to the Board 
under s.4 ofthe Judicial Committee Act 
of 1833. elf, however, Mr. Dickie is right, 
the reference may be a futile and sterile 
proceeding, for, on his argument, one of the 
parties to it is foredoomed from the outset 
to failure because of the previous decision. 
alt by that decision the matter of the present 
reference is res judicata, then the Board has 
been invited «to take part in a solemn 
farca, involying the waste of judicial time. 

In the second place, the reference was 


(13) (1882) A, O. 644; 62 L. J. P, O. 1; 67 L.T. 128; 
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granted becauseof an alleged mistake of 
fact into which the previoub Board was 

alleged to have fallen, and DN is said 

to have been material to the issue determin- 

ed by it. Tosuggestthat,if that proposi- 

tion beraade out, thia Board is constrained, 

blind-fold,to adhere to & decision based on: 
material error infactappearstoberepugnant- 
to good sense, and to attribute tothe Board,* 
as a Court of final resort, an impotance 

which would be deplorable, None of the pases: 
cited, unless it bethe case of Dumarseg v. 

Le Hardy (8)—which, quantum valeat, is in- 

imiealto: Mr. Dickie'sargument— deals with 

such a situation; and nonejof them appears 

to present an insuperable obstacle toa 

different decision being reached by the- 
Board in this case from that pronounced in- 
the case of Wigg v. Attorney General; of 

Irish Free State (1). 

In these circumstances their Lordships 
considered, after careful attention had been 
Minn to the argument on behalf of the Civil 

ervants, that it was ill-founded in law, 
and they accordingly informed the learned 
Attorney-General that they did not think it 
necessary to require him to reply on this 
topic. 

[Note :—The rest of the judgment is not material for 
the purposes of this report.—Ed ] 

. XK. J. R, Reference answered accordingly. 
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- APPRAL FROM TAH ALLAHABAD Fran Court. 
November 2, 1928. e 

. Present :—Viscount Dunedin, Lord Shaw, - 
Lord Blasesburgh and Sir John Wallis. 
Masses. JUGGI LAL KAMALAPAT oz 
CAWNPORE ANB O0THERS— DHEFENDANTS 

~~A PPBLLANTS 


vergus 
Tas SWADESHI MILLS COMPANY, 
Limitgp, o£ BOMBAY-—PrAiINTIEFBS— 
RESPONDENTS 

Trademark-—Passing off action-—Deception by cound 
or sigħt--Measure of damages. 

Plaintiffs, manufacturersof cotton piece-goods, sued 
in respect of an infringement of their trademark, 
which had the lotus flowerasits leading emblem. 
By reasonof its association with the name of 
“Lotus” the plaintiffs’ cloth came to be 
the market as “Lotus cloth”, and the defendants 
(also manufacturers of cotton piece-goods), by using 
a trademark bearing. a lotus device, were able 

uecessfully to palm ff ther goods as those 

nufactured by the plaintifte. 

Held, (deoreeing the plaintiffs’ claim for an injunction 
restraining the use of the defendants’ trademark) that 
there might be deceptior by sound as well as by sight, 
and thatv thedefendanjs trademark was apt “to be 
confused, by the illiterate and unobservant, with that 
of the plaintiffs. . 31, bol. 2; p. 32, col, L] 

Johnston v. Orr Ewing (4), followed, pU 


known in 


~~~ "fir D. M. Kerly, K. C.—There 
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Although there is no cut and dried rule fr the 
estimation o£ damages m a passing-off action, the 
Oourt cannot proceed entirely on its own assump- 
tion or conjeature without evidence, and where the 
amount awarded, unreasonably excessive and 
absolutely outof all question, the decree cannot 
Stand A fair test to work on would be to take the 
figures which show the falling-offin the plaintiffs’ 
trade which came in after the pirated mark was 
introduced on the market by the defendants. [p. 32, 

e 


cel. 2.] 
Appeal from a decree ofthe Allahabad 
High Qourt (Mears,O J. and Mukerji, J.), 
dated the 7th Jne, 1926, and reported as 9) 

* Ind. Oas. 353, in a suit which the re- 
spondents (as plaintiffs) brought against 
the appellants in the Oourt of the Sub- 
ordinate Judge of Oawnpore and which 
the High Oourt at the request of both 


parties transferred for hearing to its 
Extraordinary Original Jurisdiction. 
TS.—The main questions for 


determination on the appeal were:—(l) 
whether the High Court wasright in find- 
ing that the defendants had infringed the 
trademarks of the plaintiffs and had passed 
off their goods as those of the plaintiffs, 
and (2) whether the High Court was 
right in awarding the sum of Rs. 1,72,800 
to the plaintiffs as damages. 

Sir D. M. Kerly, K. C. Sir Geo. R. 
Lowndes, K. C, Messrs. W. Wallach and 
F. E. Bray. for the Appellants. 

- Messrs W.A Greene, K. C,, F. R. Archer, 
K.C. and E B, Raikes, for the Respondents. 
are 
. essential differences between the trade- 
marks of the defendants and those of 
the plaintiffs, and there is no such re- 
semblance betwsen them as E mislead 
anybody into purchasing defendants’ cloth 
for that of the plaintiffs No one could 
gay that one mark coald reasonably be 
mistaken for the other. 

The method adopted by the High Oourt 
in assessing the damages is not in accord- 
ance with any principles of law and 
justice. In any event, as the plaintiffs 
claimed only Rs 25,000 as damages in 
their plaint, the decree of the High 
Court awarding damages in - excess of 
that amount is contrary to the provisions 
of the Civil Procedure Code. 

{Sin Jonn Wattis:—The plaintiff fixes a 
tentative figure in the plaint, and pays 
Ocurt-fee thereon, and “should he recover 
more, he pays the extra Court-fee: See” 
O. VII, r. 2, Civil Procedure Code, 1908, 
and the Court Fees Aet, 8. 11.] 

- Mr*W. A. Greene, K C.—The judgment 

in Leather Cloth Co. v. Hirschfield (1) relied 
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on by the “other side, (on the question of 
damages) is clearly distinguithable. 

[Loro Buansssvac.—You put in the * 
sum of Rs. 25,000 as the amount of 
damages in your plaint. Why sheuld you 
get more, in the absence of evidenge that 
there were damages in excess of that sum?) 

Sir D, M. Kerly, in reply:—The plaintiffs 
in this case deliberately estimated the 
amofint of damages at Re. 25, 00, and they 
should be tied down to that figure. 
Thêy have not led any evidence on the 
question as to loss of profits, etc. The 
learned judges of the High Court in award- 
ing the plaintiffs the sum of Rs. 1,72,«00 
proceeded to estimate the amount of 
damages on their own view of what was 
just and proper. No evidence whatever 
was tendered by the plaiotiffs as to the 
loss suffered by them. The damages 
awarded are purely speculative. 

During the argument on either side, 
reference was made to the various authori- 
ties cited in the judgment of the High 
Court, [see Swadeshi Mills Co Ltd. v. Juggi 
Lal (2) and alao to the following cases: 
Leather Cloth Co. v. Hirschfield (1), A.G. 
Spalding & Bros. v. A. W. Gamage Ltd. (3).] 

JUDGMENT. 

Viscount Dunedin.—This is a case 
of the class which is generally known as 
& passing off action. 

The plaintiffs, who are the respondenta 
before this Board, are a milling company 
who deal largely in Indian cloths, and 
who, in connection with the sale of that 
Indian cloth use certain trademarks. In 
several of those trademarks, either in con- 
junction or alone, the lotus flower is the 
leading feature. Now their complaint ia 
that the defendants, who are appellants 
before this Board, suddenly began to use 
trademarks which, though if critically 
looked at by a person of such literacy as 
to have critical powers of observation 
would not be confused, yet would be apt 
to be confused by the illiterate and 
unobservant ; and in particular dig despite 
to them for this reason that their trade- 
mark had really got to be associated with 
the name of “Lotus,” so that their cloth 
was known as “Lotus cloth,” and hat a 
person coming and asking for “ Lotus 
cloth" might be satisfied by having cloth* 
delivered with the trademark of the 
defendants. That there may be deception, 
as one might phrase it, by sound as well 


* (2) 99 Ind. Cas. 353; 49 A. 92; 24 A.D, J, 975; AI, R, 
1927 All. 81. ae 
(3) (1917) 34 R. P. C. 289, . 
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as by sight was nowhere more forcibly 


.insieted on than in theswell.knowa case of 


Johnston v. Orr Ewing (4). 

“The plaintiffs also claimed for an account 
of profits, but at the trial they gave up 
their cltim foran account of profits and said 
that they wished instead to claim for damages. 

The trial took place before the High 
Oourt at Allahabad in its Extraordiaary 
Original Jurisdiction, That Oourt granted 
an injunction in respect of the trademarks 
and also it gave a large sum of damages, 
namely, Rs. 1,72,800. 

Their Lordships have no doubt what- 
Boever that the judgment of the Oourt was 


perfectly pe as regards the injunction ; 
they think the evidence was quite satis- 


factory to show that the plaintiffs’ cloth was 
associated with the name of ' Lotus" and 
that any lotus device would lead to cloth 
being able to be palmed off as their cloth 
which was the cloth of another manufac- 
turer. There was perhaps a little difficulty 
as to one of the emblems, where the emblem 
on the defendants’ trademark, if looked at 
properly was not a lotus but a rose; but 
it was not only the question of the flower 
there; there was a garter-like enclosure 
with a straight line beneath and the 
whole get-up of the one was so like the 
whole get-up of the other that their Lord- 
ships have no doubt that the Court below 
was right in making their injunction 
extend as it did. 

When, however, their Lordships turn to 
the question of damages there is more 
difficulty. The plaintiffs came into Oourt 
with a demgnd only for Rs. 25,000 dam- 
ages, or buch other sum as the Oourt might 
think fit. It seems, according to Indian 
practice, that they would not be bound 
down to the figure of Rs. 25,000 When 
it came to the proof various figures were 
given and the figure on which the learned 
Judges below have proceeded was a figure 
which gave the sale account of the defend- 
ant's goods which had thie, what may be 
called «pirated mark upon them. The 
figure there brought out was, in round 
figures, Rs. 32,00,.00. What the learned 
Judgesthen did waa this: They said: “We 
will adsume that of that Rs. 30,20,000 worth 
of goods the defendants would have sold 40 
percent. ifthey had merely trusted to their 
own cloth without the addition of a mislead- 
ing mark but 60 per cent, of it must be 
held to be due to the misleading mark"; 
and then, taking 60 per cent. of that 


(4) (0882) 7A,0,210; 511, J, Ob, 797; 46 L. T. 216; 
60 W.R, 417, 
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Rs. 32,00,000 they calculated the figure of 
9 percent. of profit on that and by that 
calculation they'.brought out the sum for 
which they gave judgment.. e 

Their Lordships think that itis far too 
speculative an assumption tó,say that you 
could divide this figure up into the 60 per 
cent. and 40 per cent, and they cannot 
thihk that there is a justification for a 
decree founded upon that calculation. 

When it comes to the question of What 
figure is to be substituted the question is 
notsoeasy because the matteris very much 
in the dark. Ifit had been beforea Jury 
it would have been disposed of in therough 
and ready way in which Juries do dispose 
of such questions by giving a figure which, 
if not absolutely out of all question, would 
have stood the test of any review by a Court 
of Appeal, 

_ Their Lordships cannot say that there is 
any cut and dried rule which can be laid 
down by a Court of Law for the estimation 
of damages ina case like this, but think 
that on the figures given the safer figures 
on which to work are the figures which 
are given which show the falling-off in 
the respondents’ trade which came in 
after this pirated mark was introducad on 
the market. If it is assumed that the 
whole of the falling-off was due to the 
use of the pirated mark that would bring" 
out a figure of about Rs, 10,00,000 losegst _ 
trade, and taking 9 per cent. profit on that 
amount it givesa figure which, put into 
pounds sterling, would come oufat a sum 
of £1,50U. That, howevér, does not give any- 
thing for s possible increase of trade and 
their Lordships think that on a rough caleu- 
lation £500 may beadded for that, makirg 
£5,000, but as the*decree must be in rupees 
it is equivalent ta Rs. 67,000, Their 
Lordships, therefore, think that that isin 
this case the proper figure of damages, 

As to costs their Lordships are of opin- 
ion that the decree as to costs in the 
Court below should stand and that there 
ought to be no costs before this Board. 

e Their Lordships will, therefore, humbly 
advise His Majesty that the decree of the 
High Courtin appeal should be varied by 
substituting Rs, 67,000 for the amount of 
the damages, and that otherwise it should 


ebo affirmed and this appeal dismissed but 


without costs. 
K. J. B, : * Decree varied, 
Solicitors for the Appellants:—Mesars. 
Douglas, Grant and Dold. i 


Solicitors for the Respondente:—Mesars, 
Isattey and Dawly, * PS 
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ALLAHABAD HIGH COURT, 
Figst OviL Apparat No. 378 or 1925. 
.. 2 April 207 1928, 
Present :—Mr. Justice Sen and 
Mn Justice Niamat Ullah, 
RAGHUBIR SARAN AND ANOTAHS 
—DEFENDANTS—ÀPPRLLANTS 
versus . 

RAM SARAN AND ANOTHER—PLAINTIFE3 

< AND KANHAIYA LAL ano OTHEgS— 
DBEFBNDANTS— RESPONDENTS. 

Hindu Law—Widow—Arrears of Government 
revenue—Payment by lambardar—Suit by lambardar 
—BSuleof estate—Right, title and interest conveyed to 
purchaser—Payment of revenue, litigation expenses, 
decree for mesne profits, whether binding on rever- 
stoners. 

A female heir in enjoyment of a limited estate 
is under the liability to pay her share of the Govern- 
ment revenue and in the absence of evidence to 
prove that the usufruct of the property was not 
sufficient to enable her to answer her needs and to 
meet the Government revenue, the mere fact of 
allowing the revenue to fall into arrears will not 
put upon her self-created liability the impress of 
necessity as would legalise the conveyance of an 
absolute tithe to the property in execution of a 
decree against her. ps , col. 1.] 

A co-sharer or a lambardar, paying the arrears 
of revenue for a defaulting co-sherer, who has a 
limited interest in the property, cannot in en- 
forcement of his decree proceed against his rights 
and interest in the property except by a properly 
framed suit, which is not confined to a personal 
remedy. The extent ofthe property sold in execu- 
tion would depend upon the nature of the suit in 
which the execution issues. [tbid.] 
aminee Doasee (2), and 
other cases relied on. 

A female heir is not justified in jeopardising the 
reversien by incurring debts for the prosecution of 
a frivolous litigation affecting the estate and cannot 
be allowed to saddle the reversion with the risks of 
a speculative verture, [p. 38, col. 18$ 

A decree for mesne profits againsta limited owner 
is essentially a decree for money recoverable from 
the limited owner personally and cannot be operative 
against the reversioners. [p. 88, col. 2.] 

First appeal from a decree of the Sub- 
ordinate Judge, Meerut. 

Dr. K. N. Katjy, for the Appellants, 

Mr. Syed Muhammad Husain, for the Re- 
Bpondenta. 


JUDGMENT.—Thisand the connected 
appeal arise out of the same suit instituted 
by the daughters’ sons of one Patram,*who 
died about the year 1894. At the timeof 
his death, he appears to have been in fairly 
affluent circumstances and the property, he 
left, is the one, which is the subject- 
matter of the present litigation. ‘His 
family, on the date ofhis demise, consisted 
of a widow Musammat Dareo Kuar and three 
daughters, Musammat, Mathuri, Musammat 
Mahru and Musammat Dhapo. Patram's 


. widow, AMusammat. Dareo, remainad in 


possession of his property fora number of 
. . o d 5 
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years and at the time of her death, she 
did not leave any liabilities behind in the 
shape of debts or charges upon «the 
property. The exact dateof the death of 
Musammat Dareo is not known, bat itis an 
admitted fact and there is no contest that, 
upon her death, the three daughters got 
possession of the property under the ordin- 
ary Hindu Law of Succession. Musammat 
Mathuri died in 1907 and the estate came 
(nto the possession of Musammat Mabru 
and Musammat Dhapo as joint tenants. 
Musammat Mahru died in 1908 leaving 
three sons, Ram Saran and Hoshiara, who 


are the plaintiffs in the present action, and * 


Khazana who died before the institution 
of the present suit. These took possession 
of the property which stood in tho name 
of their mother in the villageadministration 
papers. This provoked a suit by Musam- 
mat Dhapo about the year 1910 for the 
removal of their names from the revenue 
papers and for recovery of possession of 
the property as also mesne profits. The 
claim was decreed and from the year 1910 
onwards, Musammat Dhapo was the only 
person who under the Hindu Law could 
claim a title to the property as a limited 
owner. 


Musammat Dhapo executed a simple 
mortgage in favour of Khushi Ram and 
others on or about the 9th of December, 
1907. On the 13th of May, 1909, she execut- 
ed a simple mortgage in favour of 
Kanhaiya Lal, the defendant No. 1, fora 
sum of Rs. 1,100, the object of the loan 
being the institution of a suit against the 
present plaintiffs and against dng Tej Ram. 
The property hypothecated under this 
document was a half share in the khewat 
No. 2/L comprising 3 biswas 6 biswansis 13 
khachwansis measuring 111 bighas and 7 
biswas pukhta of land in Mauza Sahababad. 


It appears that Musammat Dhapo did 
not pay her quota of Government revenue 
with reference tothis property for the Kharif 
of 1319 Fasli and for the whole df 1320 Fasli 
to the lambardar Bhure Singh. Although 
there was no pressure upon the estate by 


any processes sought to be enforged by the - 


vernment against Bhure Singh and his 
Mays for S aGnvery of the Amount of 
arrears of Government revenue, Bhure 
Singh paid Ms. 84-3-0 being the share of 
Musammat Dhapo for the Kharif of 1319. 
Fasli and Rs. 189 10-0 being her share for 
the entire year 1320 Fasl. Bhure Singh 
was entitled to recover this amount , from 
Musammat Dhapo under s, 159 of the 


` 


* 


4” 


En 
Tenancy .Act (Ii of 4901]. We next 
find Bhure Singh assigning his right 
torécover this amount from Musammat 
Dhapo to Lala Kallu Mal who was the 
defendant No.4 in the suit. The deed of 
‘assignment is not before the Court but it 
‘was executed sometime about the 7th of 
July, 1913. Kalla Mal instituted a suit 
against Musammat Dhapo for the recovery 
of Rs. 284-4-0, and tacked on to the claim 
certain items due on account of village 
expenses and haqi lambardari. The 
allegations on which the suit was launched 
cinnot be ascertained. We do not know 
the exact frame of the suit and the exact 
relief prayed for by the plaintiffs. We do 


not know whether the amount was claimed 


from Musammat Dhapoin her personal or 
in her representative capacity. The copy 


ofthe decree, however, shows that the suit 


was directed not only against the defaulter 
Musammat Dhapo but against her sister's 
sons and also against Bhure Singh lambar- 
dar. On the 5th of November, 1913, an 
ex parte decres was passed against “the de- 
fendant" for Rs, 305-6-9, 

On its face the decree does not parport 
to have been passed against Musammat 
Dhapo in her representative eapacity for 
a debt which was chargeable upon or 
enforceable against the estate of Patram. 
What was sued for and obtained was no 
more than a personal decree for money, 
executable against Musammat Dhapo in her 
personal capacity. We have not beforeus the 
application for execution made by Kallu Mal 
the assigneedecree holder,to show what was 
the exact rBlief' claimed by him with re- 
ference téthe property, which was sought 
to be attached and sold by himin execution 
of his decree, Nor have we the order of 
attachment passed by the Court at his in- 
stance. The proclamation of sale, notify- 
ing the exact nature and extent of the 
property sought to be proceeded against in 
execution, is also not before the Oourt, We 
find, howezer, that a two-third share out of 
the whole of 111 bighas and 7 biswas pukhta 
ofthe khewat No. 2 was sold sometime 
about the 27th of May, 1914, for a sum of 
Ra. 375-14 0 and purchased by Kallu Mal 
himself. It was notified at thetime of the 
auction-sale that the property in question 
was subject to a mortgage in favour of 
Kanhaiya Lal, the amount of which came 
to about Rs. 2,000, 

Twofurther mortgages appear to have 
been made by Musammat Dhapo. On the 
17th of December, 1915, she executed a 
usufructuary mortgage in favour of Bhart 
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Singh, thedefendant No. 2, under which she 
put- the mortgagee4nto possegsion of a one- 
fourth part of the entire holdinge This was 
a mortgage tosecure a loan of Rs. 500 and 
the reasonfor the loan as recited in the 


mortgage bond was for defraying the ex-*. 


penses of a suit instituted by her and then . 


pending in the Civil Court against Kallu 
Mal to have the auction-sale of May, 1914, 
set aside and for meeting her private 
expenses and the expenses of cultivation. 
The other mortgage was for Rs. 200 in 
favour of Sher Singh, the defendant No 3, 
and the object of the loan, as stated in this 
document, is to defray the expenses of the 
euitjagainst Kallu Mal both on the Original 
Side andin the Court of Appeal. 

Therecan be no question that Musam- 
mat Dhapo had launched a suit against 
Kallu Mal and a number of other persons 
including the present plaintiffs in the Court 
of the Subordinate Judge of Meerut. The 
direct object of the suit was the annulment 
of the auction-sale in favour of Kallu Mal 
in pursuance of his decree for recovery 
of arrears of revenue, ete. Shefeomplained 
that the decreain the suit which was passed 
against her at the instance of Kallu Mal was 
obtained behind her baek and was open to 
impeachment on several grounds and was 
from start to finish vitiated by fraud. She 


boldly complained that, as a matter of fact; — 


no revenue was due from her. She averred 
that no summons had ever been served 
upon her either of the institution of the 
sait or in the course of the execution pro- 
ceedings. Sh jfurther stated that- the 
execution proceedings were instituted and 
followed up to the finish with indecent 
haste and that the defendants Nos. 3 to 6 
ia that suit bad colluded with Kallu Mal 
and Bhure Singh was at the bottom of the 
conspiracy. H 

These charges were considered by the 
Subordinate Judge in seriatim and were 
rejected in their entirety. 'The result was 
that her claim was dismissed on the 18th 
of February, 1916, with costs. She preferred 
an appeal to the learned District Judge 
of Meerut but the ground of appeal was 
engrossed upon an insufficiently stamped 
paper and Musammgt Dhapo not having 
made good the deficiency within the time 
allowed by the Oourt, her appeal was dis- 
missed on the 27th of May, 1916, with costs, 
She was thus saddled with the costs.. of 


‘Kalla Mal which amounted to Rs. 113-8-0 


for the two Courts. * , 
Kallu Mal obtained*a decree for profits’ 
against Musammat.Dhapo from the Reyenue 
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Court for Rg. 168-2-9 on the 29th of March, 
1916. In execution of this decree, the re- 
maining gne-third sharé in the khewat No. 
2 of Sahababad measuring 37 bighas and 
odd was sold and purchased by Kalla 
Mal himself for Rs. 450 on the 9th of 
“January, 1917. What steps Kallu Mal 


* took to enforce his decree for costs can- 


not be exactly ascertained from the printed 
cds but it is alleged that the proceeds 
of the decrde for profits were utilised by 
way of rateable contribution towards the 
diseharge of the decree for coste. Kallu 
Mal appears to have redeemed the mort- 
gages dated the 17th of December, 1915, 
and the 13th of March, 1916, affecting this 
portion ofthe property. 

We have already taken note of the fact 
that one of the earliest mortgages made by 
Musammat Dhapo was in favour of Kanhaiya 
Lal, dated the 15th of May, 1909. The 
mortgages put his mortgage into suit, ob- 
tained a decree and in execution thereof, 
he purchased about 55 bighas odd out of 
the two-thirds of 111 bighas odd of the 
entire holding in khewat No. 2 of the 
village of Sahababad. 


The present suit was commenced on 
the 3lst of July, 1924, on the allega- 
tion that the plaintiffs as the daughters’ 
sons of Patram were entitled to recover 


.possesBion of the entire property which 


had passed into the possession of Kanhaiya 
Leland Kallu Mal by reason of the auction- 
purchase in enforcement of their respec- 
tive decrees. The plsintiffs alleged that 
the said decrees were not binding upon 
them, that the mortgages in favour of 
Kanhaiya Lal and those in favour of 
Bharat Singh and Sher Singh, defendants 
Nos. 2 and 3 were without legal neces- 
sity, that the sales made in execution of 
the decree for revenue by Kallu Mal 
or in execution of the decree for costs 
by Kallu Mal in the suit of Musammat 
Dhapo against him could not affect the 
reversionary rights of the plaintiffs. 


Kalla Mal died during the pendeficy 
of this suit and was succeeded by his 
sons the defendants Nos. 410 7, only two 
of whom, namely, the defendants Nos. 
4 and 5 are the appellants before this 
Court. 7 

This suit was contested by Kanhaiya 
Lal the defendant No. 1 and by the 
appellants Raghubir Saran and, 
, Chandu Lal separately.” They claimed that 
the transfers and afiction-sales challeng- 
‘ed by the plaintiffs were made for legal 


v e 
RAGHUBIR SARAN 9, RAM SARAN, 
e 


A 


35 
necessity and were binding upon the es 
tate of Patram, that theedecrée for af- 
rears of revenue and the decree for cests 
passed against Musammat Dhapo were 
in her capacity as a female heiress re- 
presenting the estate and were conse- 
quently binding upon the reversioners. 

The Oourt of first instance held that 
the mortgage in favour of Kanhaiya Lal 
was not for legal necessity and no right 
to the detriment or prejudice of the re- 
versioners could accrue as a consequence 
of the execution of the said decree. It 
held, therefore, that the auction-purchase 
by Kanhaiya Lal to the extent of 55 
bighas and odd was inoperative against 
the plaintiffs, Kanhaiya Lal has submitted 
to the decree of the Court below and 
this portion of the property is no longer 
in controversy in the present appeal, As 
to the 18 bighas ll biswas and 2 bis- 
wansis which remained with Kallu Mal 
out of the 74 bighas, 4 biswas and 13 
biswansis purchased by him in execution 
of the decree for recovery of revenue, 
the Court held that this decree was passed 
against Musammat Dhapo not in her re- 
presentative capacity and consequently it 
could not bind the reversioners. It further 
found that the usufruct of the property 
was quite sufficient to enable Musammat 
Dhapo to pay her quota of the Govern- 
ment revenue. If she had allowed the 
Government revenue to fall into arrears 
she was liable to Bhure Singh, the lam- 
bardar, and his assignees but the liabi- 
lity could extend only to her life-interest 
in the property and could enoteenure be- 
yond the term of her natural life, This 
was in effect the basis of the judgment 
of the learned Subordinate Judge. He 
found that the income from the property 
was sufficiently large to enable Musammat 
Dhapo to meet her liabilities in respect 
of the Government revenue. He further 
found that the property actually purchased 
by Kallu Mal in satisfaction ofa decree 
for Rs. 328 was of the value of nearly 
Rs. 4,000. Taking all these facts into 
consideration, he gave the plaintiffs a 
decree for 18 bighas 1l biswag and 2 
biswansis out of this portion of the pro- 
perty with the direction that the “aucticf- 
sale in favour of Kalla Mal was to'be 
set aside upon the plaintifis paying 
Rs, 328 to Kallu Mal. 

As to the remaining one-third share 
of the property of the entire Kkhewat 
No. 2, he dismissed the plaintiffs’ suit 
upon the ground that the,decree in execu- 
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tion. of which 'thé property was sold and 
purchased by Kallu Mal was passed against 
Mwsammat Dhapo in her capacity ag a 
female hetress representing the estate and 
that the claim and object of Musammat 
Dhapo's suit was to recover the property 
and, therefore, to preserve the reversion. 
As to the mortgages of 1915 and 1916, he 
held that they were executed with a view 
to raise funda to meet the expenses of 
this litigation and they constituted "a 
justifiable necessity under the Hinda Law. 
Both the parties appear to be dissatisfied 
with the decree ofthe learned Subordinate 
Judge. The First Appeal No. 3/8 of 
1925 has been filed by the two sons of 
Kallu Mal with reference to the 18 bighas 
and odd of property which has been decreed 
“in favour ofthe plaintiffs The connected 
First Appeal No. 380 of 1925 has been 
filed by the plaintiffs against the dismiasal 
of their suit as regards the one third 
share out of the khata khewat No. 9, 
We shall now proceed to deal with these 
two appeals separately. In First Appeal 
No. 378 of 1925 it has been argued that 
Musammat Dhapo did not wilfally allow 
the Government revenue for 1319 F'asli and 
1320 F'asli to fall into arrears and that non- 
payment was sttributable to insufficiency 
of income from the property. This coa- 
tention is sought to be supported by the 
statement of one Het Ram  Patwari and 
by a judgment dated the llth of April, 
1911. It may be remarked at once that 
this evidence is too thin and scanty and 
is absolutely unconvincing. The Patwari 
states that ane annual rental of this land 
during the regime of Musammat Dhapo was 
Rs. 388 and no more. He produces no 
papers in corroboration of this statement. 
He says, however; that he has given 
the rental from memory and that he 
has given it from guess, that he did not 
consult any paper for it and that he cannnt 
give the rents of the khatas separately and 
does not remember the rental of any other 
zemindar, It isto be borne in mind that 
no difficulty had arisen in the past about 
the payment of revenue in the time of Pat- 
ram oreof his widow or while Musammat 
Mathuri and Musammat Mahru were alive. 
In 1912 and 1913 we are not faced with any 
abnormal conditions affecting the solvency 
of the tenants or with any spscial demands 
upon the resources of Musammat Dhapo. 
The plaintiffs valued the proparty in suit. 
at Rs. 6,000. The value of the two-thirds 
share purchased in execution of Kallu Mal's 
deoree was, therpfore, about Rs. 4,000, We 
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do not lose sight of the fnorigage of 
Kanhaiya Lal, which was notified at the 
time of the auction-sale; Ruj wo cannot 
persuade ourselves to believe that the sale 
of two-thirds of the property of this value 
was justified to satisfy a decree for R3. 328. 
Hither the transaction was unfair to the 
knowledge of Kallu Mal, orhe intended at” 
the timeto purchase no more than the right, 
title and interest of the judgment-debtor 
which could not and did not enure beyond 
her lifetime. 

It is next argued thatthe corpus may be 
validly alienated to discharge the decree 
for arrears of revenue passed against a- 
female heiress and the case of Ganesh Lal 
Pandit v. Khetramohan Mahap&tra (1) has 
been strongly relied on. In that case the 
estate, which descended to the female 
heiress, was honeycombed with debts and 
the financial stringency was too acute. 
The arrears of revenue for which the decree 
had been obtained by the co sharers could 
well, under the circumstances, be regarded 
as a “compelling necessity” to justify the 
alienation. In the case of an alienation 
bya limited owner, it is settled law that 
the onus of proof lies upon the alienee to 
prove the necessity. An outstanding 
decree for arrears of revenue against the 
limited owner may be treated as a prima . 
facie evidence of the existence of necessity. 
The existence of the decree cannot be' 
treated as conclusive evidence of the alleged 
necessity; although in ordinary ecircum- 
stancas, where there is nothing to rouse his 
suspicion, the alienee may well be justified - 
in accepting the representation of the 
alienor, backed and supported as it is by 
the decree for arreass of revenue. 

In the case of an involuntary sale, the 
element of representation is wanting. 
Whether or not the decree-holder could 
havethe corpus, as distinguishable from 
the life-interest, attached and sold would 
depend upon the circumstances under 
which the revenue fell into arrears and 
upon the nature and character of the suit 
id which the execution issued. It is not 
Open to tha life tenant to imperil the 
reversion by extravagance, imprudence and 
wanton neglect to pay the Government 
revenue, where funds were available to her 
dnd where there was no pressure upon the 
estate, Given certain conditions, the arrears 


1) 95 Ind. Cas, 839;, 5 Pat, 585 at p.503: ArI Tt. 
1936 P. O. 56; 24 A Iz J. 615; 43 O.L. J. 545; 28 
Bom. L, R. 931; 24 L, W.*50; 51. M. L. J. 82; 7 P. L. 
T. 501; (1920) M. W. N.535; 30. W. N. 591; 310. W. 
N, 28; 531. A. 134 (P. O.). ] 
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of revenue may tonstitute legal negessity ; 
but it would, bee most dahgerous proposi- 
tion to lay down that arrears of revenue 
must netessarjly be held to be so, without 
any pressure upon the estate and in utter 
disregard of the surrounding circum. 
stances,  -* : 


.« It cannot be controverted that a decree 


fairly obtained against a limited owner, 
representing the estate, is binding upon 
the reversioner, It is equally clear that a 
decree passed against her in her personal 
capacity is not enforceable against the 
estate and does not affect the reversion. 
The female heirin enjoyment of the estate 
is under the obvious liability to pay her 
share of the Government revenue, In the 
absence of evidence to prove that the 
usufruct of the property was not sufficient 
to enable her to answer her needs and to 
meet the Government revenue, the mere 
fact of allowing the revenue to fall into 
arrears will not put upon her self-created 
liability the impress of necessity as would 
legalise the conveyance of an absolute title 
to the property in execution of [the decree 
against her. 

There can be no analogy between the 
power of the Crown to sell the property of 
the defaulting co-sharer free from incum- 
brance and the right of the lambardar to 
enforce his decree by attachment and 
sale of the defaulter's property. The 


— — —difference-between thetwo is one of sub- 


stance and is founded upon principles of 
public expediency. 


A co-sharer ora lambardar, paying the 
arrears of revenue for a defaulting co- 
sharer, who has a limited interest in the 
property, cannot in enforcement of his 
decree proceed against his rights and in- 
terest in the property except by a properly 
framed suit, which is not confined to a 
personal remedy. The extent of the pro- 
perty sold in execution would depend upon 
the nature of the guit in which the execution 
issues. 

The matter is not res integra and the 
principle has been enunciated, adopted and 
applied in a succession of cases. "In 
Nugenderchunder Ghose v. | Kaminee 
Dossee (2) the Judicis] Committee of the 
Privy Oouncil observe as follows:— 

“They repeat that it is not,in their opinion, 
the question whether the person who pafs 
the arrear of the revenue does not acquire 
thereby a charge on the talook which he 


(2) 11M. L A. 241 at p.366; 8 W.R. P. C. 17; 2^ 


+ 


Suth, P. O. J. 77; 3 Sar, P, Ø. J. 275; 20 B, R. 92. 
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saves from sale, but whether, if he: seek 
to enforce that right, he must not do so in a 
suit properly framed for that, purpose, and 
not merely in a suit which is confined to & 
personal remedy against the perapn in pos- 
session of the talook. If the person who go 
pays the arrears of revenue seek re-payment 
only under the 9th section of ActI of 1845, 
as against the person in possession of the 
takok, who has but a limited intereat there- 
in, and confines bis suitto that object, their 
Lordships concur with the opinion of the 
High Oourt that the decree so obtained 
against the person in possession can only be 
made effectual against the property of that 
person, including such interest as she had 
in the talook.” z 

To our knowiedge, the swing of the pen- 
dulum has never been the other way, a8 
may very well be illustrated by the follow- 
ing decisions :—Baijun Doobey v. Brij 
Bhookun Lall (3), Jugul Kishore v. Jotendro 
Mohun Tagore (4), Jiban Krishna Roy v. 
Brojo Lal Sen (5), Mohomed Sadut Ali v. 
Hara Sundari Debya (6), Bireswur Das Dey 
v. Kamal Kumar Datt (7), Rameswar Mandal 
v. Provabati Debi (8) and Narana Maiya v. 
Vasteva Karanta (8). 

Not to pursue the matter any further, 
it has not been established in this case 
that the revenue fellinto arrears by reason 
of insufficiency of the income of the pro- 
perty. The decree for arrears of revenue 
was a personal decree against Musammat 
Dhapo in execution of which the absolute 
interest in the property could not be con- 
veyed to the auction-purchaser to the de- 
triment of the reversioner. 


Under the circumstances, the plaintiffs 
were entitled to succeed and the learned 
Judge was not justified in imposing any 
terms upon the plaintiffs. No objection, 
however, having been taken to the decree 
passed by the trial Court, we cannot delete 
the condition fromthe decree. We would 
dismiss this appeal, 

The First Appeal No. 390 of the 1925 is 
confined to the plaintiffs’ claim to recover 
37 bighas, 2 biswas and 6 biswansis which 


) 21, A. 275; 1 O. 133; 24 W.R, 308; 3 Buth. P, C. 

J. 907; 3 Sar. P. O. J. 541 (P. O.). 

(4) 11I A.60; 10 O. 985; 8 Ind. Jur. 455, 4 Sar. p. 
O. J. 553 (P. O.). 

5) 30 O. 580 at pp. 554,555; 30 I. 4. 81; 7 0. W N. 
485; 5 Bom. L, R. 428 (P. O.). 

8) 15 Ind. Oas, 351; 16 O. W. N. 1070 at p. 1072. 

d 16 Ind. Oas. 437; 17 O. W., N. 337. 

(8) 25 Ind. Cas 84; 19 C. W. N. 313; 20 O. L.J, 


33. 
(8) 17 M. 208; 4 M. L. J. 63, 
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was purchased by Kallu Mal af a Court 
sale on the 24th of Nqvember, 1916, for 
Rs. 450. The plaintifisimpugn the mort- 
gages dated the 17th of December, 1915, and 
the 13th *of March, 1916,in favour of 
Bharat Singh and Sher Singh, which Kallu 
Mal subsequently redeemed. This part of 
the claim was disallowed by the Oourt 
below on the following grounds :—(1) That 
the object of Musammat Dhapo's suit was 
to recover the property from Kallu Mal 
and was, therefore, beneficial to the revér- 
sion; (2) that Musammat Dhapo was 
justified in raising loans under the two 
mortgages for the expenses of the litigation 
against Kallu Mal which had already been 
started and” (3) that the bulk of the loan 
was utilised for defraying the costs of the 
said litigation. 
- We are of opinion that a female heir is 
not justified in jeopardising the reversion 
by inourring debts for the prosecution 
of a frivolous litigation affecting the estate 
and cannot be allowed to saddle the rever- 
sion with the risks of a speculative venture. 
The allegations upon which Musammat 
Dhapo's suit proceeded are characterised 
by a reckless disregard for truth. The 
imputations made against Kallu Mal were 
false to her knowledge and absolutely 
baseless. 

Rupees 700 and odd were borrowed under 
the two mortgages already adverted to, the 
avowed objects being to meet the expenses 
of litigation, for her “private expenses” 
and for meeting the costs of cultivation, 
The parties are agreed before us that she 
never cultivated an inch of land. There 
ia no evidenc® whatsoever as to what her 
“ privat expenses" were. We are left in 
dark as to what amounts were actually 
- spent by her towards the prosecution of 
this suit, which was dismissed by the trial 
'Oourt and which was not prosecuted in 
appeal, Her taxed costs in the two Courts 
amounted to Rs. 113-8-0. The mortgage of 
37 bighas and odd for Rs. 700 was, there- 
fore, whally unjustified. The reversioners 
are not and cannot be bound by the loan 
incurred by her and the estate is not 
answerable for the costs decreed against 
her. The litigation was a mad frolic of 
Iun t Dhapo and entirely gratuitous, 

t, would be ridiculous to call ita represen- 
'tative suit. 

The learned Subordinate Judge has 
failed to notice that the property was 
purchased by Kallu Mal in execution of 
his decree for profits against Musammat 


Dhapo in Suit No.’ 10:0f 1916. Wedonot be -gllowed and the decision o 
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know the circumstances under which the 
claim for profits arose buta decree for 
profits was essentially a decree for money 
recoverable from  Musammdqt .Dhapo per- 
sonally and could not be operative against 
the reversioners. We hold, therefore, that 
the heirs of Kallu Mal are not entitled 
under the auction-purchase to retain pos 
sesston ofhis property against the plaintiffs-* 
appellants. : 

The result is that we allow First Appeal 
No. 390 of 1995 with costs and we dismiss 
First Appeal No. 378 of 1925 with coats. 

A. 


First Appeal No. 890 allowed. 
First Appeal No. 878 dismissed, 


ALLAHABAD HIGH COURT. 
SzcoND Orvin APPHAL No. 1938 or 1925. 
February 28, 1928. 

Present : —Mr. Justice Ashworth 
and Mr. Justice Iqbal Ahmad, 

RAM SARAN AND ANOTBBE—PLAINTIFES— 

APPHLLANTS 


VETEUS 
ABDUL GHAFFAR AND ANOTHER — 
DEFENDANTS — RESPONDANTE, 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
v. I—Mortgage—Successive mortgages—Suit on later , 
mortgage subject to earlwer mortgage—Subsequent suit 
on earlier mortgage—Estoppel, s 


There isnothing in law to prevent a personholding ^ 


two independent mortgagesover thesame property 
from putting the subsequent mortgage intq, suit first 
and then bringing a second guit on the basis of the 
first mortgage held by him, provided that while bring- 
ing a suiton the basis of the second mortgage he pro- 
claimed the existence ofthe firat mortgage overthe 
property mo ed. [p. 39, col. 1.] 

Sundar Singh v. Bholu í 1), commented upon. 

Per Ashworth J.—Whére a person holds two mort- 
gages over thesame propeçty, he cannot suson the 
first mortgage alone without foregoing the second 
mortgage. Hecan, however, sue and sell ona second 
mortgage provided that he declares the existence of 
a first mortgage and has it entered in the sale procla- 
mation. Ifhe does not do this, then he must be 
is a foregone the first mortgage. [p. 40, 
col, 2. 

Second appeal froma decree of the District 
Jwdge, Budaun, dated thellth November, 
1925, reversing that of the Subordinate 
Judge, Budaun, dated the 30th August, 1924, 

Messrs. Peary Lal Banerjee and Narmade- 
shwar Prasad Upadhiya, for the Appel- 
lants. 

Mr. Akhtar Husain Khan, for the Re- 


spondents. dee 4 
JUDGMENT. s ' 
Iqbal Ahmad, J.—This appeal must 
the trial 
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Oburt must bé restored. There ig nothing 


. 
. 


the learned Judges 


in law to prevent a person holding two in- 
dependent mortgages qver the same pro- 
perty ftom putting the subsequent mortgage 
into suif? first and then bringing a second 
suit on the basis of the first mortgage held 
by him, provided that while bringing a 
suit on the basis of the second mortgage 
he proclaimed the existence of thg first 
mortgage over the property mortgaged. 
If a mortgagee having two mortgages over 
thé same property puts the later mortgage 
into suit and discloses the existence of the 
first mortgage and obtains a decree 
on the basis of the second mortgage for sale 
of the property subject to the prior mort- 
gage, and that decree is put into execution 
and thepsoperty is sold subject to the prior 
mortgage, the auction-purchaser purchases 
the property subject to the first mortgage, 
and it is not open to him to resist a suitfor 
sale on the basis of the first mortgage on 
the ground thatthe property once having 
been sold in execution of the decree 
obtained by the mortgagee on the basis of 
the second mortgage, is not liable again 
to be sold in execution of the decree 
obtained on the basis of the firat mortgage. 
The proposition of law enunciated above 
finds SUDDOT from the Full Bench decision 
of this Oourtin Sundar Singh v. Bholu (1). 
It is to be noted that the observation of 
in that case that 


“one thing is quite clear, that the plaint» 


. 99 A. 385 


iffs cannot sell the property twice 
over,,and they cannot sell under the 
second decree subject to the first," 


cannot now be held to be good law and 
inasmuch as” that observatfbn was based 
on the Full Bench decision of this Oourt 
in Matadin Kasodhan v. Kazim Husain 
(2) and the binding nature of that deoi- 
sion has been taken away by the later 
Full Bench decision of this Court in Ram 
Shankar Lal v. Ggnesh Parshad (3). In view 
of the provisions of O. XXXIV, r. 1 of the 
Civil Procedure Code it cannot be doubted 
that itisopen toa subsequent mortgagee 
to put his mortgage into suit without im- 
pleading the prior mortgagee. That being 
80, it is open to a person holding two 
mortgages over the same property to 
put his second mortgage into suit 
without claiming to enforce his first 
mortgage provided he expressly declares 
his intention of reserving his rights as a 


(1) 20 A. 322; A. W. N. (1898) 58. 
(3)13 A. 432 (F.B). C, A 
(3)4 A. m 1 da A. W. Ñ. (1907) 97; 2 M. L. T. 248; 
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t. 
prior mortgages and claims to sell the 
property in enforcement. of the seeond 
mortgage subject to his rights as a pripr 
mortgagee. ° 

In the suit giving rise to the présent 
appeal it was agreed in the Courts below 


‘that the plaintiff had four mortgages over 


the property in dispute. He put the last 
mortgage into suit and obtained a decree, In 
suing on the last mortgage he had disolos- 
ed the existence of the previous mortgages 
and prayed for sale of the property subject 
to the encumbrance evidenced by those 
mortgages, A decree waseventually passed 
in his favour and in execution of that 
decree the property in dispute along with 
some other property was sqid subject to 
the prior mortgages. The property in 
dispute was purchased by defendant No. 
2 whoisthe contesting respondent before 
us, Then the plaintiff brought the suit giving 
rise to the present appeal for enforce- 
ment of an earlier mortgage held by him. 
The trial Court held that he was entitled 
io &decree for sale of the property pur 
chased by the contesting respondent in 
terms of the reliefs prayed for in the plaint. 

The lower Appellate Court agreed with 
the findings of the trial Court on all points 
except one. It held that the plaintiff was 
not entitled tosell the property in dispute a 


-second time in enforcement of his prior 


mortgage and as such was not entitled to get 
a decree against the contesting respondent. 
In view of this finding the lower Appellate 
Oourt reversed the decree of the trial Court 
and dismissed the plaintiff's suit. 

I have given my reasons for disagreeing 
with the view of law taken by the lower 
Appellate Court aud for agreeiftg with the 
trial Court in holding that the plaintiff is 
entitled to get a decree for sale of the 
property purchased by the contesting re- 
spondent and to enforce the decree by sale 
of the property in hie hands. . 

The other points on. which the suit of the 
plaintiff was resisted by the contesting re. 
spondentin the Oourts below were found 
against him by both the Oourte below and 
the findings of those Courts have not been 
assailed in argument before us. 

The result is that I would allow the 
appeal, set aside the decree of the lower 
Appellate Court and restore the «decree,of 
the trial Court with costa in all Courts. . 

Ashworth, J.—1 concur, but I would 
like to point out the present effect of the ; 
decision in Sundar Singh v. Bholu (1). 
That decision was to the following effect;— 

“The holder of two independent mort- 


. . B /* 
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gages over the same property, who is not 
restrained by any covenant in either of 
them, may obtain a décree for sale on 
each of them in a separaté suit,” 

It was expressed in the same judgment as 
an obiter dictum that, if two such separate 
decrees were obtained, the decree-holder 
could not sell the property twice over. 
The reagon for the latter opinion was clearly 
the decision in Matadin Kasodhan v. Kazim 
Husain (2) that what issold must be the 
property itself and not the equity of 
redemption. 

The case of Sundar Singh v. Bholu (1) 
isno longer, in my opinion, good authority 
4 for holding that the holder of two mortgages 
can sue on ,his first mortgage without 
disclosing the second, or even if he discloses 
the second, can put the property up for sale 
on the first mortgage without  forego- 
ing all his rights under the second 
mortgage. That may have been good 
law at the time when the decision 
was passed but it ceases to be good law 
by reason of the provision of r. 1 of 
O. XXXIV which while it allows a second 
mortgagee to sue on his mortgage 
without joining the first mortgages as party, 
on the otherhand does not allow the first 
mortgagee to sue without joining the second 
mortgagee. The obiter dictum no longer 


* 


holds good. It relied upon Matadin Kaso-- 


dhan’s case (2) which has been overruled by 
the Full Bench decision of Ram Shankar 
Lal v. Ganesh Parskad (3). In that decision 
it is held that the words “mortgaged pro- 
perty," as used throughout Ohap. IV of 
the Transfer of Property Act, mean the 
interest in specific immoveable property 
which the mortgagor professes to transfer 
whatever that interest may be, It follows 
that the equity of redemption may be sold 
apart from the corporeal property. It is to 
be observed that none of the decisions 
quoted apply to & case where the holder of 
two mortgages sues on the second mortgage 
without disclosing the first mortgage. In 
such a case, in my opinion, it should be held 
that he is estopped from pleading that what 
was sold was a mere equity of redemption 
ifhe allowsthe sale proclamation to be issued 
as if the actual property and not merely the 
equity of redemption was being sold. In 
sugh a case the holder of two mortgages 
suing on the second mortgage occupies a 
different position tothe holder of a second 
mortgage where a different person is the 
holder of a first mortgage. In the latter: 
case a purchaser is put on his guard to see 
what property is sold. When one person is 
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holder of both the mortgages and sells the 
property under the second ‘morgage with- 
out any mention of.his own prior 1ncumb- 
rance, the purchaser is entitled to tfeat the 
sale proclamation as an assufaticé by the 
mortgage that he, the mortgagee, has no 
prior incumbrance over the property. 

The state of law then appears to me to’: 
be thig. Where a person holds two mort- e 
gages over thesame property, he cannot 
sue on the first mortgage alone without 
foregoing the second mortgage. He éan 
however, sue and sell on a second mortgage 
provided that he declares the existence of a ` 
first mortgage and has it entered in the sale 
proclamation. If he does not do this, then 
he must be deemed to have foregone the 
first mortgage. . 

By the Court.— The appeal is allowed, 
the decision of the lower Appellate Court is 
Bet aBide and that of the Oourt of first in- 
stance restored. Costs here andin the Court 
below will be paid by the defendants to the 


plaintiffs. i 
A Appeal allowed, 


ALLAHABAD HIGH COURT. 
SECOND Orvir, Appeat No. 1607 ox 1926. 
November 30, 1928. 

Present :— Mr. Justice Dalal. 
BANSI KURMI AND oTHERS—DEFBNDANTS— 

APPBRLLANTS . 


' TETEUS 
SUKH MANGAL PANDE AND OTHERS 
-PLAINTIFFS AND  DRERNDANTGS— 
RESPONDENTS. 

"Landlord and tenant—Tenant whether entitled to 
build on saban—Building of kachcha house in short 
time ~Acqutescence, £ "n 

A tenant is not entitled to ereot a building on hia 
sahan, (courtyard) and ifhe does so, the zemindar 
would be entitled to have the construction removed. 
[p. 41, col. 1] ` . 

Kehari Singh v. Holasi (1), and other cages relied 
on. 


There can be no acquiescence where a kachcha house 
costing little to putup or pull down, is put up ina 
short time. [p.41, col. 2.] x 

Second appeal from adecres of the Subordi- 
nate, Judge, Basti, dated the 4th of Septem- 
ber, 1926. : 

Mr. S. S. Sastry, for the Appellants. 

Mt. N. Upadhya, for the Respondents. 

JUDGMEN T.—The plaintiffs-zemindar 
sued for the demolition of a certain con- 
struction made by the defendants-tenants en 
a plot of land in front of their house. This 
plot of land, No. 149, i& a courtyard sahan . 


X 
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ofthe ‘defendants.° The defgnee was that 
an old cattle-shed existed on the land, and 


e that the present construction was made in 


place of thb old. construction. The old 
construction, it Was alleged, was a cattle- 
Shed. The lower Appellate Court held as 
a finding of fact that no old construction 
exieted there, that the land was used by 
the defendants-tenants as their sahan (cou 
yard), and that the present construction in 
dispute was entirely anew building con- 
structed on ane open plot of land. The 
claim was for demolition of the building, 
and, rightly, not for the possession of the 
land on which the construction is made. 
The zemindar is prepared to permit the 
defendants to use the land as heretofore as 
their court yaad. 
. It was argued that granting that the 
piece of land was the courtyard of the 
defendants and appurtenant to their house, 
they were entitled to build thereon. A 
Single Judge unreported ruling of this Court 
in Second Appeal No. 1090 of 1924in & case 
decided on 3rd February, 1927, was quoted. 
The learned Judge delivered this dictum that 
8 tenant may build either a house or a well 
inside his house or on land actually 
appurtenant to and adjoining his house 
which forms part of the site on a portion of 
which his house stands, provided, at any 
rate, that such construction is not detri- 
mental to other interests of the zemindar. 
ower Appellate Oourt has not gone 
beyond this dictum. Being an Indian 
himself he has put his finger on the real 
difficulty of the zemindar. It is impossible 
for an Indian tenant to live in a house 
without a courtyard to sit out And sleep 
out in the open, and the lower Appellate 
Oourt has rightly pointed out that after 
ihe tenants build on this present sahan of 
theirs they will require another plot of open 
land in front to us» as a fresh sahan The 
uae of the sahan, therefore, as a building 
site is certainly detrimtental to the 
interests of the zemindar, A distinction 
has always been drawn by this Oourt 
between the construction of a well which 


is necessary for agricultural purposes and* 


the construction of a building, There is 
a large number of reported rulings to 
prevent a tenant from building on his 
sahan. There are two .of 1913, Kehart 


om . . 
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1924, Mohammad Taqi Khan v. Dori (4). Fhe 
lówer Appellate Court was fully justified, 
according to the opi&ion long beld by this - 
Court, that the zemindar was entitled tọ, 
have the construction removed from the 
open courtyard, 

It was next argued that questions* as to 
limitation and acquiescence had not been 
decided. No question of limitation arose 
as the lower Appellate Court distinctly 
beld that the building in dispute was an 
altogether new building. There can be 
no acquiescence in a matter of this nature 
where a kachcha house is put in a short 
time costing little to put up or topull 
down. 

I dismiss the appeal with costs., 

A, Appeal dismissed. 
(4) 78 Ind, Oas. 881; A. I. R. 1924 AH. 723, 





ALLAHABAD HIGH COURT. 
Fresr Orvin AePBAL No. 163 or 1925, 
November 30, 1927. 

Present :—Mr. Justice Lindsay and 
Mr. Justice Banerji. 
DAMBER SINGH—DzrsNDANT— 
APPELLANT 


versus 
OHHEDU SINGH AND OTHBRS—PLAINTIFFS 
— ResPpoxDENTs, 

Civil Procedure Code (Act V of 1908), as. 96, 105, 
151, ló$—Amendment of decree—Appeal complaining 
about order of amendment alone, competency of— 
'Interlocutory order, meaning of—Order amending 
decree, whether interlocutory order. 

An appeal from a decree which is a ble is not 
incompetent morely because the only Srror@omplain- 
ed ofisa wrong orderof amendment made *by the 
lower Court on an application under s, 151 or s. 159 of 
the Civil Procedure Oode. [p 48, col. 1.] 

An interlocutory order,in the proper sense, is an 
order which is passed between the date on which the 
plaint is filed and the date on which the decreeis 
drawn up. An order passed after the decree on an 
iga for amendment is not an interlocutory 
order, [ibid.] 

First appeal from a decree of the Sub- 
ordinate Judge, Bulandshahr. . 


Mr. Uma Shankar Bajpai, for the Appel- 


ant. 
Dr. K.N. Katju, for the Respondents. 


JUDGMENT.—A preliminary objection 
has been taken to the hearing of this * first 


Singh v. Holasi (1) and Bhagwan Das v. e&ppeal, namely, that the appeal is not com- 


Muhammad Yahia, (2) one of 1914, Chat- 
terpal v. Gajadhar Upadhya (8) and one of 


1) 31 Ind. Oas. 967; 12 A. L. J. 175. 
2) 18 Ind. Cas. 928; 35 A. 292; 11 A. L, J. 301. 
3) 25 Ind, Oas. 59. T 


petent. The objection arises in this way. 
There was pending before the Subordinate 
Judge a Suit No. 135 of 1923 brought by 
Chhedu Singh and others against a large 
number of defendants, That suit was a 


42 
suit for sale on a mortgage bearing the 
date 18th November, 1913. But the plaint- 
iffs also claimed to be entitled to bring to 
sale the property of tte mortgagors in satis- 
faction of a certain decree which had been 
passed in favour of a prior mortgagee named 
Bhola Nath. The case for the plaintiffs 
was that this prior decree had been satisfied 
by them and that they were entitled, there- 
fore, to tack on the eum they had thug paid 
to their claim. That claim was recognised 
in the judgment which bears the date2sth 
March, 1924, and suitable directions were 
given in order to give the plaintifis the 
satisfaction to which they were entitled by 
reason of their having paid off the prior 
claim of*Bhola Nath. 

There was also impleaded in this suit a 
man named Dambar Singh who appears in 
the array as defendant fifth party. He is 
said really to be the father of the plaintiff 
Chhedu Singh and to be inreality one of 
the plaintiffs. 

However that may be, it appeared at 
the time of the trial that this man Dambar 
Singh had bought at a sale in execution of 
a decree & certain share in Mauza Kalauli, 
Mahal Chhattar Mal, which formed portion 
of the mortgaged property with which we 
are concerned in the present suit. The sale 
certificate is printed at page 45 of our record 
and shows that the purchase was made on 
the 21st June, 1922, and was confirmed on the 
2nd August, 1922, and itis to be noted that 
in this sale certificate the amount of the 
shere purchased by Dambar Singh is specifi- 
ed es well as its area, 

It is not disputed that the decree under 
which ethise sale took place was a decree 
obtained by one LalaKhannu Mal in respect 
of certain mortgages of the yeara 140:1, 1905 
and 1906 which were prior to the mort- 
gage in suit (of the 18th November, 1913,) 
and so provision was made to preserve the 
rights of the purchaser Dambar Singh, who 
bought under Lala Khannu Mal's decree. 

When the decree came to be prepared in 
the office it was necessary to specify with 
precision the property in Kalauli which was 
to be brought to sale and applied in satisfac- 
tion of the plaintiff's decree. It had been 
providei by the judgment that the share 
which had been mortgaged to Bhola Nath 
whose mortgage had been discharged by 


ge 
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direatly to the satisfaction of the mortgage 


in suit, ` 

At page 28 we have a copy of the deoree e 
as prepared andib is cleare that “at first the 
share of Kalauli which was t6 Be brought to 
sale was specified as follows :—5 biswas, 18 
biswansis, 15 kachwansis, 6 tdnwansigand 19 
nanwansis, ~ fs 

One of the defendants in the case, a man 
named Madan Lal, subsequently applied 
for &mendment of the decree. He set out 
certain figures and pretended that the share 
of Mauza Kalauli directed to be sold by the” 
decree was expressed wrongly. The Sub- 
ordinate Judge’s office madea report and in 
accordance with that report the Subordinate 
Judge amended the directions in the decree 
and gave an order for the sale of 7 biswas, 
17 biswansis odd, that is to say, a consider- 
ably larger share than was at first directed 
to be sold, 

It is contended before us that this order 
for amendment was erroneously made, and 
after having gone into the figures which are 
on the rear we have no doubt whatever 
that there haa been a mistake and that the 
Moharrir who prepared the report upon 
which the order of amendment was made 
fell into error. 

Itis quite clear what happened. It is 
admitted on all hands that the total share 
of Mauza Kalauli Mahal Ohhattar Ma], 
khata khewat No. 1, with which we are con- 
cerned representa a 19 biswas and odd Share. 
It is also admitted that out of this over 10 
biswas, that is to say, about one-half had 
been mortgaged to Bhola Nath. 

It is alap clear from the sale certificate 
on page £ that in the year 1922 this man 

Dambar Singh bought a one-fifth share of 

the whole of this khata, that is to say, aone- 
fifth of 19 biswas and odd. This is plain 
beyond all doubt, for the specification of 
the purchase is expressed not only with 
reference to shares -but with reference to 
area. : 
Obviously what the Moharrir thought 
had happened after he perused the sale 
certificate was that Dambar Singh had pur- 
*chased only & one-fifth share of what re- 
mained of this khata after taking out the 
share mortgaged to Bhola Nath amounting, 
as we said, to about half. In substance 
whatthe Moharrer did was to find that 


“he plaintiffs, was to be saved from sale* Dambar Singh instead of purchasing one- 


n the first instance and also that the share 
which had been purchased by Dambar 
Singh was to be preserved and that the 
remaining share of Kalauli was to be 
-brought to sale and the proceeds applied 


fifth of the entire khata, has purchased only 
one-tenth. The mistake is obvious and, 
therefore, it ought ta be corrected. -It has, 
however, been argued before us that as the 
learned Judge af. the Oourt below. made 


. 
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this ordbr on an pplication under 6. 151 
or s. 152 of thé Code of Oivil Procedure, we 
have no power to interfere,toasmuch as the 
law does nat gllbw an appeal from an order 
made under either of these sections. Mr. 
Bajpai's contention, however, is that he is 
entitled to appeal against the decree and 
we think this contention cannot be met by 
Saying that he is not entitled to appeal 
against the decree, if the only error which 
he complains of isto be attributed, (as he 
says it is to be attributed), to a wrong 
order of amendment passed by the Judge. 
We do not think that that argument can be 
sustained because, if Mr. Bajpai's client has 
a rightof appeal, he can, in our opinion, 
show any valid ground of objection to the 
decree. If hb says that the only complaint 
he has against the decree as it now stands 
after amendment is that it directs the sale 
of 7 biswas odd whereas it ought to direct 
the sale of 5 biswas odd, we cannot see how 
we can refuse to entertain the appeal. We 
have been referred to certain cases and also 
to the provisions of s. 105 (1) of the Code 
of Civil Procedure. We may point out, 
however, that in the present case we are 
dealing with an order which wasinot strictly 
speaking an interlocutory order at all. We 
understand that an interlocutory order in 
the proper sense isan order which is passed 
between the date on which the plaint is 
o ed S on which the decree is 
drawn up, € do-not think that an order 
passed after the decree on an application 
for amendment, should. be treated as an 
interlocutory order, and we are, therefore, 
of opinion that the preliminary ebjection to 
the hearing of this appeal should not 
prevail. Weallowtheappeal, butas it isclear 
to usthat Thakur Dambaw Siagh did not draw 
theattention of the Ogurt below to the error 
which we have now band when the appeal 
has come up before us, we allow no costs. 
The decree, therefore, will be restored to 
its former shape. Dambar Singh will pay 
his own costs of this appeal. 
A. Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Ssconp Orvie Arpsan, No. 791 or 1926. 
November 24, 1924. 
Present:—Mr. Justice Lindsay and * 
Mr. Justice Banerji. * 
RAJJO —DREFBNDANT— APPELLANT 
versus 
LAJJA—PrAWTIFF—RRBSPONDRNT, 
emption—Transfer in consideration of relin- 
nt of charge for maintenance, whether sale— 
D. e MEN of Property Aet (IV of 
, 8. 64. 

rg transfer of ownership of property in considera- 
tion ofthe vendee giving up his right to enforce his 
charge for maintenance against the property in the 
vendor's possession, is nota sale, but an exchange and 
cannot consequently afford a cause of action for a suit 
for pre-emption. |p. 44, col. 2] 

Lachhman Prasad v. Pida Husain (1P applied. 

Second appeal froma decree of the 
District Judge, Meerut, confirming that 
of the Subordinate Judge, Meerut. 


Mr. Shiva Prasad Sinha, for the Appel- 
lant. 

Mesars. Surendro Nath Sen and B. Malik, 
for the Respondent. 


JUDGMENT,.—This is a pre-emption 
appeal and the appellant is the defendant 
who was impleaded in the Oourt of first 
instance asthe purchaser of the lands sought 
to be preempted. Hername is Musammat 
Rajjo. 

The case of the plaintiff, whose name is 
Lajja, was based upon a transaction which 
was entered into on the 23rd September, 
1924, and which is described as a sale. The 
document was executed in favour of 
Musammat Rajjo by another lady, Musammat 
Bharto. . nay 

It is necessary to explain who these ladies 
were. ‘I'he last male owner of the property 
in dispute was one Harbans who died leav- 
ing his mother, Musammat Rajjo, and his 
widow, Musammat Bharto. It is admitted 
that after Harbans’ death there were dis- 
putes between these ladies and eventually 
Musammat Rajjo, having been ousted 
from possession of the portion of Harbans' 
estate of which she had been in odcupation, 
was obliged to file a suit for maintenance 
against Musammat Bharto, the widow. It 
is admitted that Musammat Rajjg got a 
decree for maintenance at the rate of Rs, 150 
a year against Musammat Bharto ahd this 
maintenance was declared by the decree of 
the Court to bea charge on the estate of 
Harbans in thetpossession of his widow. 

Musammat Bharto failed to pay the 
maintenance which was due to her mother. 
in-law and eventually Musammat Rajjo 


P 
is 


= d * fe ~ 


44 d RAJJO V. LAJJÀ. ` 114 FO. 1929 


had‘to bring a suit. It is admitted that the whole of the consideration for the trans- 
she got a decsee and that she had taken out fer to Musammat Rajjo. «It ig to be remem- 
e execution and was on the point ofenforeing bered that at the time this deed was exe- 
hr charge on this property by having cuted Musammat. Rajjo hada charge over 
it sold. | the entire property of Harbans ia the pos 
This was the state of affairs on the date session of his widow Musammat Bharto. It 
on whith this transaction now in dispute is recitéd in this deed that over and above 
was entered into. theagreement of the parties regarding the 
The question which has been raised be- money portion of the transaction Musam 
fore us here is a new question which does  Rajjo has agreed to abandon her right as 
not seem to have been put before either of charge-holder over theproperty of Harbans, 
the Courts below. It is, however,a questjon andso it must be taken that whatever 
of law and we think it is covered by the interest was transferred to Musammat Rajjo . 
third ground of appeal taken in the memo- under this deed was transferred not solely 
randum. The argument is that this fora cash consideration consisting of the 
transaction of the 23rd September, 1923, was amount we have just mentioned, but also 
not a sale within the meaning of s. 54 of inconsideration of Musammat Rajjo's giving 
the Transfer of Property Act and that con- up her right to enforce her chayge for main- 
sequently no suit for pre-emption could be tenance against the property in Musammat 
maintained. It is clearly the law that  Bharto's possession. It is quite clear that 
under the Agra Pre-emption Act no precise money value could be placed 
(XI of 1922) there isno cause of action fora upon the charge which Musammat Rajjo 
suit for pre-emption unless there has been held over this property. 
either a sale or foreclosure and in the These being the facts, wethink we must 
definition clause the term "sale" is express- accept the contention of the appellant's 
ed to mean a sale as defined in the Transfer Counsel here to the effect that this transac- 
of Property Act, 1882. tion of the 23rd September, 1924, although 
Turning tothe latter definition we find itis described by Musammat Rajjo inappeal 
it laid down that “sale” is.‘‘a transfer of asa sale, was not a sale. In law it was not 
ownership in exchange fora price paid or asale within the meaning of s. 54 of the 
promised or part paid and part promised”, Transfer of Property Act and we think the 
and the word “price” is to be understood in proper classification of the transaction is to 
this definition as meaning "money". putitin the category of exchanges. Section * 
If we turn now to the document in ques. 11&of the Transfer of Property Act says that —— 
tion wefind the following recitals made when two persons mutually transfer the 
by Musammat Bharto, who was purporting ownership Of one thing for the ownership of 
to sell the property in dispute. She begins another neither thing nor both? things 
hy admitting that she owed money to being money only, the transaction is called 
Musammat Rajjofor maintenance under the anexchange. The learned Counsel for the 
decree., "The amount of this main- respondent has indeed argued that the 
tenance so due was calcalated ug till right of charge, which Musammat Rajjo had 
the date on which the document was _ over the property of Harbans, could not be 
written. Shesays she isto pay this money described as a “things. We are not able to 
because it constitutes a charge on her hus- accept that contention. 


kin ee pe T aene goa ln dealing with this oase we have referred 
Re. 1.000 and d t the oth need Of tg judgment of an Oudh case reported as 
E zb M Donat Baie hus pariy A RAL 18 Lachhman Prasad v. Fida Husain (1). That 
H ade mun of Ro 1000 She als o Ed was a case in which there was a transfer of 
er OB pee Orecited gp eguity of redemption in return for pro- 
that the transaction has been entered into iwistary rights in certain plots of land sub- 
“for the protection of the property", and so ject to the paymentofland revenue. The 
it is expressed that the consideration for the case is not, indeed, in all respects similar 
sale consists of a sum of Rs.3,197 duein res- to the one before us, but we think the 
PN Pers pci pod ba i of Rs. res reasoning which was applied there by the 
an Gub Ragi given in 6830 fearned Judges applies with equal force to 
before the Su opie Thetotalamount, the facts of the present casa, There it was 
« therefore, is made to come up to just about held that the transaction was, as a matter of 


Rs. 4,200. It is plain, however, on a careful 
perusal of the document that this considera-: Hay ae na, a LA a A qua HOS 


tion expressed in terms of money was not (1)301nd. Osa, 232; 18-0. 0, 108; 20. L, J. 320. 


^ 
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ing the same line of reasoning we come to 
the same eonclupgion in the present case and 
hold that this transaction of the 23rd Sep- 
tember, 1924, wss nota sale within the 
meaning of the Transfer of Propetty Act, 
If that is so, there was no cause of action 
for a suit for pre-emption. We, therefore, 
allow this appeal and set aside the detree 
of the Courts below and we direct that the 
plaintiff's claim do stand dismissed. We 
leave the parties to pay their own costs in 
all three Courts. 


A. Appeal allowed. 


ALLAHABAD HIGH COURT. 
First Crvit Aprnar No. 61 or 1925. 
November 16, 1827. 

Present; —Mr. Justice Lindsay and 
Mr. Justice Banerji. 

RADHA KISHUN-—DEFENDANT— APPBLLANT 


versua 
SITA RAM UPADHYA AND OTHRRS— 
PrLAINTIPFB8—RESPONDENTS, 

Hindu Law—Gift—Gift by [husband to wife— 
Absolute or limited estate—Use of words, ‘nafa nuqsan', 
set of—Gonstruction in accordance with notions of 

indus. 


The words ‘nafa nugsan’ would not ordinarily 


——— gut Tir a document which is really intended to confer 


an absolute proprietary inasmuch as an absolute 
owner is, of necessity, entitled to such profit as the 
roperty yields and has to bear such loss as resulta 

m theownership. [p. 46, col. 1.] 

Jf there is ambiguity in the language of a deed of 
Will or gift executed by a Hindu, Cowrts are entitled, 
for purposes of construction, to take into considera- 
tion the notiona and wishes of Hindus with respect 
to the devolution of their ‘pre erty. [p. 46, col. 2] 

Mahomed Shumsool Hooda 9 Shown Ram (1), refer- 
red to. 

Where a deed executed "by a Hindu purported ‘to 
bestow and make a gift' of lis properties to his wife 
and contained a stipujation that the lady may 
enjoy profit orsustain loss (nafa nugsan) in connec- 
tion with the said property: 

Held, that the deed eonveyed only a limited estate to 
the wife. [p. 46, col. 2.] 

First appeal from a decree of the Sub- 
ordinate Judge, Basti. * 


Mr Peary Lal Banerji (for him Mr. Narma- 
deshwar Upadhiya), for the Appellant. 


len Kamla Kant Verma, for the Respond- 
ents. E 


. 

JUDGMENT.—Mr. Upadhiya has 
argued this case very ably and strenu- 
ously on behalf of the defendant-appel- 


"lant, but he has not succeeded in convinc-* 


ing us that the decision of the Subordinate 
Judge is erroneous aüd that we should' be 
justified in interfering with it; 
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The suit wasa suit by reversioners for 
poesession of certain property, the last male 
owner of which was one Sheo Agyan Upad- 
hiya who died in the year 1880. Beo Agyan 
left a widow Musammat Subhrani who 
remained alive till the year 1923. Her 
daughter Musammat Manraji had pre- 
deaeased her in the year 1911. ` 

It is clear on all hands and there is no 
doubt that when Musammat Subhrani died 
the present plaintiffs were the next rever- 
sioners of Sheo Agyan, 

The defendant in the suit was one Radha 
Kishun who was the father-in-law of Musam- 
mat Manraji, the daughter of Sheo Agyan, 
and he set upa title to certain property 
which he said had been conveyed to him by 
a deed of gift which was executed in or 
about the year 1895 in his favour by the 
widow, Musammat Subhrani. That docu- 
ment is to be found at page 29 of our record. 

Radha Kishun relied on this document 
and put forward the defence that the 
plaintiffs were not entitled to get possession 
ofthe property eovered by ihe document in 
his favour. He asserted that Musammat 
Subhrani had not merely the estate ofa 
Hindu femalein the property which was left 
by her deceased husband; he said that under 
a deed of gift, which Sheo Agyan had exe- 
cuted in favour of his wife in the year 1878, 
Musammat Subhrani was the absolute owner 
of the property which had belonged to Sheo 
Agyan and was, therefore, eutitled to dispose 
of this property in his favour. 

The Subordinate Judge has come to the 
conclusion that under the deed of gift which 
Bheo Agyan executed in his wife’B favour in 
the year 1878, assuming that this document 
was intended to take effect, Musammat 
Subhrani did not acquire an absolute in- 
terest but only the limited estate of a Hindu 
female. 

'Wemay mention here that the Subordin- 
ate Judge has also found with respect to this 
deed of gift of 1878 that it was never acted 
upon and was never intended to take effect, 

If we are in agreement with the Subordi- 
nate Judge in his interpretation of the 
language of the deed of gift of 1878 then 
we are not called upon to enter into any of 
the other questions which were raised in the 
Court below, for if the Subordinate Judge is 
not wrong in saying that this deed of gift 
conferred only a limited interest, it follows 
that the defendant-appellant Radha Kishun 
has nocase. Any inerest he derived from 
Musammat Subhranicame to an end when 
that lady died in the year 1923, 

The deed of gift in question is marked 

e 
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. Ex B. and is printedat page 18 ofour record. 
It bears the Hate 8th of February, 1878. It 
bégins by reciting that Musammat Bubh- 
rani is fhesecond wife of the donor Sheo 
Agyan.* It is recited that the lady had 
served her husband well and that he was 
much pleased and satisfied with her and 
that by reason of her good conduct he, of his 
own accord and free will, was making a gift 
ofthe property which he specifies below 
together with sir, khudkasht lands and all 
other appurtenances. Itis recited ia the 
deed that Sheo Agayan had put his wife 
into proprietary possession (qabza malikana) 
of the gifted property and it is farther 
recited th&t the lady is authorised to get 
mutation of names effected in her favour. 
The deed winds up by a declaration saying 
that the lady may "enjoy, profit or sustain 
loss in connection with the property specifi- 
ed.iu the deed" and that the executant Sheo 
Agyan would have no objection to it. 

he words by which the property 
purports to be transferred to the lady 
are "bakhsh diya o hiba kar diya”, that ia 
tosay, I have bestowed and made a gift of 
this property to my wife. The words in 
the later clause are the words which have 
occasioned difficulty and which require to 
be construed. In describing the position 
of his wife with regard to this property, the 
donor Sheo Agyan uses the following words: 
—‘malik milkiyat nafa nugsan jaedad 
mufassila zail ka howe”. 

The Subordinate Judge interprets these 
words as meaning that the intention of Sheo 
Agyan was to put the usufruct of the pro- 
perty at Ris wife's disposal and he laid par- 
ticular Stress in this connectionon the words 
“nafa nugsan.” He would interpret this 
clause by saying that the lady was appoint- 
ed to be the owner of property which 
consisted of the “nafa and nuqsan" of certain 
immoveable properties specified in the 
deed, 

We arenot prepared to differ from the 
opinion ef the Subordinate Judge on this 
point. At best the language is ambiguous 
and certainly itis a remarkable circum: 
stance that the words “nafa nugsan” should 
occur ih a document which really intended 

.to confer an absolute proprietary title. In 
the deed of that kind these words would be 
superfluous because an absolute owner is, 
of necessity, entitled to such profit as the 
property yields and has to bear such loss as 

“results from the ownership, We are diss 


posed, therefore, to agree with theinterpreta- , 


tion which the lower Oourt has put upon 
this document &nd we are certainly not pre- 
* 
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pared to go the length to sa} that the con- 
struction of the8pbordinateJ udgge is clearly 
wrong. The Subordinate Judgerightlyreferr- 
ed tothe case of Mahomed Shumso-Hooda 
v. Shewuk Ram (1). The ‘passage which he 
cites in his judgment is a well-known 
passage indicating that in construing ‘a 
Will of a Hindu it is not improper to take 
into consideration what are known to be the 
ordinary notions and wishes of Hindus with 


respect to the devolution of property. . 


That case has been a guide to the Indian. 
Courts for many years and has been followed 
again and again. It is quite true that a 
document executed by a Hindu in which 
there is an express and clear inteation of 
conferring an absolute estatb will take 
effect according to its purport notwith- 
standing the well known ordinary notions 
and wishes of Hindu3 ia making transfers 
of this natura. In short, the position is 
that if the language of the document is so 
clearas to leave no doubt in the mind of the 
Court, it must take effect according to its 
tenor, Batif,on the other hand, there is 
an ambiguity in thelanguage which is used, 
then for purposes of construction Courts are 
entitled totake into consideration the notions 
and wishes of Hindus with respect to the 
devolution of their property. It is quite 
clear to us that in the present instance it. 


cannot be argued that the language of the __ 


document is so unagrivocal as to leave no 
doubt whatever S an; the intention of the 
donor Sheo Agyan Upadhiya. We cannot 
say thatit is clerly shown that Sheo Agyan 
intended tg make his wife the full owner of 
this property. 

As we agree, therefore, with the Subordinate 
Judge on this point, the case need not go 


‘any further. lt is not necessary for us to 


enquire whether the document was intended 
to beacted upon or whether it ever was 
acted upon, All we need say is that 
assuming that it was a real transaction 
and that effect was duly given to it, the only 
result was to confer upon Musammat Subh- 

ani an estate which could not enure 

eyond her own lifetime. As the defend- 
ant-appellant is claiming under Musammat : 
Subhrani, it necessarily follows that any in- 
terest which was givento him under the 
deed of gift upon which he relies came to 
an end when Musammat Subhrani died in 
the year 1923. 

The appeal 
costs, 


fails, and iz dismissed with 


Appeal dismissed. ` 


A. 
"m 9L A.7; 29 W. R2400; 14 B.L, R. 226; Bar P, 
O. J. 405; 3 Buth, P, O. J. 4$ (P. OC.) 
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ALLAHABAD HIGE COURT. 
Orvit, RzvuiroN No. 149 oF 1927, 
* Nofember8, 1927. 
Present:-—Mr. Justice Dalal. , 
Syed MOHAMMAD ALI—Dgranpant— 
RD APPLICANT 
. versus 
MAKTUB-UN-NISSA AND ANOTHBR— 
.' PLAINTIFFS —OPPOSITB PARTIRS. 
Provincial Small Cause Courts Act (IX of 1887), Sch. 
» II, Art. 42—Suit for contribution by co-mortgagor 
based on vmplied contract for re-imbursement—d uris- 
diction of Small Cause Courts—Oontract Act (IX of 
1874), 8. 09-—Transfer of Property Act (IV of 1882), 
s 


Olause 42 of Sch, II ofthe Provincial Small Cause 
Oourts Act refers toa suit ofthe nature mentioned 
in s.95 ofthe Tfansfer of Property Act whichis a 
suit for enforcement ofa lien by sale of mortgaged 

roperty. ltis not applicable toa suit by one of the 
heir of a co-mortgagor who has saved the property 
from sale, for contribution from the other co-mortga- 
gors under s. 69 of the Contract Act. 

Talaimand Singh v. Gobind Singh (1), not followed. 

Under the Provincial Small Cause Courts Act only 
such suita are barred from the cognizance of Small 
Cause Courts asare actually covered by the words 
of the different articles and not those which are in 
substance like suits described in those articles. 


Revision from an of 
District Judge, Budaun. 

Mr. Akhtar Husain Khan,for the Appli- 
cant, mn 

Mr. Shiva Prasad-Qinha, for the Opposite 
Parties. : 


JUDGMENT.—I am afraid that thia 
Court must interferein revision, though it 
appears on the face of the record, e pointed 
out by the plaintiffs-respondents’ learned 
Counsel that substantial justice has been 
done. The plaintiffs were heirs of one of 
two co-mortgagors and paid up the entire 
amount of the decree for sale obtained on 
the mortgage, Subsequently they brought 
the present suit for. contribution against 
the defendant to the extent of his sharein 
the property. The defendant has been 
held by the two :subordinate Courts to have 
been one of the mortgagors. Ground of 
Revision No. 2, therefore, has no force. 'Ths 
difficulty arises, however, that the suit was 
tried regularly and not by a Courtof 
Small Gauses, The trial Oourt referred to 
Art, 42, Soh. I, of. the Provincial 


order the 


Small Cause Courts Act which takes away” 


from the jurisdiction of that Oourt a suit 
by one of several joint mortgagors of im- 
moveable property for contribution in 
respect of money paid by him for the 
redemption of the mortgaged property. 1 


have read the plaint of the present suit. It 
is based. on the provision of `a, 69 of the ` 
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Contract Act. A person who is interested * 
in the payment of Money which another ig 
bound by law to pay and who, therefore, 
pays it is entitled to be re-imbuysed by 
the other. The present suit is not 
one under s. 95 of the Transfer of Property 


Act which says:— 

“Where one of several mortgagors 
redeems the mortgaged property and 
obtains possession thereof, he has a charge 
on the share of each of the other co-mort- 
gagors in the property for his proportion 
of the expenses properly incurred in go 
redeeming and obtaining possession”. The 
wording of cl. 42, Sch. II, of «the Pro- 
vincial Small Cause Courts Act is such that 
it must refer to asuit of the nature men- . 
tioned in s. 95 of the Transfer of Property 
Act whichis a suit for the enforcement of 
a lien by sale of mortgaged property. The 
learned Counsel for the respondent very 
properly referred me to the case of Talaim- 
andtSingh v. Gobind Singh (1) where a 
learned Judge of this Court held that a 
suit like the present was in substance one 
covered by Art, 42. No reasons are 
given for the opinion. The learned Judge 
is not of opinion thatthe suit is the same 
as that referred to in Art. 42, but has 
stated that it was in substance such. I 
think however that only such suits are 
barred as are actually covered by the words 
of the different articles and notthose which 
are in substance like snits described in 
those articles. In the present case the 
plaintiffs were compelled to pay money 
which the defendant was liable: to,pay and 
the suitisbased on an implied contsact for 
re-imbursement. The suitis not brought 
under any Of the sections of the Transfer 
of Property Act. Ihave been referred by 
Jearned Oounsel to other decisions of this 
Court, Gaya Pande v. Amar Deo Pande (2) 
and Raza Husain v. Hasan Jan (3). In 
those cases, however, the facts were not 
similar. 

I set aside the decrees of the two sub- 
ordinate Courts and direct the Court of the 
Munsif to return the plaint to the plaintiffs 
for institution of a suit in the Opurt of 
Small Causes having jurisdiction. Costs 
here and heretofore shall abide the reSult. ° 


A, Decree set aside. 
(1) 29 Ind. Cas. 247; 13 A. L. J. 694. 
(2) 85 Ind. Oas, 498; 22 A. L.J. 855; A. L R. 1084 
All. 787; L. R. 5 A. 073 Civ. 
. (3) 29 Ind, Cas, 245; 13 A, L, J. 632. 


48 » OBIBANJI LAL 


ALLAHABAD HIGH COURT. 
ORIMINAL Revision No. 281 or 1928. 
: May 1, 1928. 
Present :—Mr. Justice Dalal. 
OHIRANJILAL-—AOOU8ED—APPLIOANT 


versus 
EMPEROR—Opposrre Parry. 
Criminal Procedure Code (Act V of 1898), g. 108— 
Penal Code (Act XLV of 1800), s. 158-4— Commiseion 
of single offence—No evidence of intention to commit 
similar offences—Initiation of security proceedings. 


to initiate proceedings under s. 108, 
Oriminal Procedure Code, against a person, where 
all that is proved against him is the commission of , 
one icular offence at one particular time and 
there is ng evidence whatsoever of his having done 
so before or of his having an intention of doing so 
jn the immediate future, 

When the law has permitted certain sanctions it 
cannot be permitted that the same action may be 
taken without sanction by adopting a different course. 


It is ille 


Where proceedings under s. 108, Criminal Pro- 
cedure Code, were taken against a person who had 
committed only a single offence under s. 153-A of 
the Penal Oode, to avoid trouble and possible refusal 


of Government to prosecute under s. 153-A : 


Held, that the proceedings were illegal and un- 


justifiable. 
Oriminal appeal from an order of the 


Sessions Judge, Bareilly, dated the 30th of 


November, 1927, 
Dr. Shambuh Nath Seth, for the Appli- 


cant. 
Dr. M.Walliullah, for the Opposite Party, 


ORDER.-—in my opinion Ohiranji Lal 
was wrongly proceeded against under s. 108, 
Oriminal Procedure Code, when he ought 
to have been prosecuted under s. 153 A, 
Indian Penal Code. The facts found by 
the gubordinate Courts are that on one and 
only one occasion Obiranji Lal, who is 
Assistant Secretary of the Arya Samaj at 
Bareilly, gave out toa peonof the Society 
certain notices to be affixed publicly in the 
city of Bareilly, the contents of those notices 
being such as to promote feelings of enmity 
or hatred between Muhammadansand Arya 
Samejiste, Part IV, Oriminal Procedure 


. Oode,*is headed “Prevention of Offences,” 


It does not provide for punishment of, 
offences already committed. That part of 
the Oriminal Procedure Code deals with 
steps to be taken to prevent offences in 
future. The judgment of neither subordi- 
nate Court gives any indication of Ohiranji, 
Lal having ever before disseminated such 
literature, or of any fear that he would do 
so in future unless bound over and prevent- 
ed. It is obvious to me that proceedings 
were taken under s. 108, Oriminal Proce- 


dure Code, to avoid the trouble and possible « - 


refusal of Government to prosecute under 


e ki i 
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the provisions of s. 153-4, Indian Penal 
Code, When the law has provided certain 
eanctions, it cannot be tpegmitted that the 
same action may be taken without sanction 
by adopting a different course, Ohiranji 
Lal at once admitted that hehad given out 
the notices for public circalation, “and 
pleaded that he had not read them befére 
giving them out. This is not the spirit of 
a man prepared to do an undesirable act at 
any cost. To take proceedings under a. 108, 
Oriminal Procedure Code, there ought to be 
evidence that, if not prevented, the person 
accused would continue to act in the way 
in which he'had done. The words of the 
section are “disseminates, or attempts to 
disseminate," and do not Cover only one 
act, in which ense the words would have 
been "has 'diaseminaled or has attempted 
to disseminate." Both the Courts deal 
with one particular offence asifthey were 
trying a charge under s. 153-A,s Indian 
Penal Code, .without inquiring into the 
reason why the applicant should be bound 
over. If, the analogy of the action taken 
in this case were applied to ther sections of 
Chap. VHI, evidence of the commission of 
one theft would be sufficient to bind a man 
over under s. 110, Criminal Procedure Code 
and one beating given by one man to 
another would be sufficient to bind him 
over under s. 107, Crgminal Procedure Code, 
When substantive offences are committed 
the law does not provide for an easy way of 
dealing with them under Chap.e VIII, Ori- 
minal Procedure Code. Inthe present case 
if Ohirasji Lal in spite of some of his 
noticea being confiscated had continued 
in other ways to give out other notices for 
publication, this would certainly have been 
& case to be dealt with under s. 108, Ori- 
minal Procedure (ode, In the present 
case what has been proved against him is 
the commission of one particular offence at 
one particular time under s, 153-A, and there 
is no evidence whatsoever of his having 
done 80 before, or of his having an inten- 
tion of doing so in the immediate future. 
In my opinion the proceedings under 
s. 108, Oriminal Procedure Code, were 
not legally justified. Isetaside the order 
of the Magistrate dated 20th of October, 
1927, and discharge the applicant. 

A. Applicant discharged, 
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LAHORE HIGH COURT. 
BOON, O1¥.L APPEAL No. 360 or 1923. 
January 3, 1929. : 
Present; —Siw Shadi Lal, Kr., Chief Justice, 
*aad* Mr. Justice Skemp. 
Musammgt MAYA DEVI—DEPENDANT— 
APPELLANT 
versus 

BADRI NATH AND OTHERS —PLAINTIFFS 

AND Musammat HARO—DnrFRNDENT— 

» RESPONDENTS, 

Custom—Suecession—Ancestral property—Daughtere 
v. nephews—Brahmans of Thimka village in Gujra 
District—House property vn village, law governing. 

Brahmans of village Thimks in the Gujrat District 
are for purposes of succession governed by the general 
Oustomary Law of the Province and not by their 
personal law and a daughter among them is not 
entitled to succeed to the ancestral estate of her father 
in the presefice of his nephews, 

The housa property of an agriculturist living ina 
village must be considered asan appendage to his 
land and must be governed by the rule applicable to 
agricultural land. 

Nur Hussain v. Ali Sher (2), followed. 

Second appeal from a decree of the 
Additional District Judge, Gujranwala, 
dated the last December, 1922, affirming 
that of the Senior Subordinate Judge, 
Gujrat, dated the 13th December, 1921. 

Mr, Muhammad Munir, for the Appellant. 

Mr. Tirath Ram, for the Respondents. 


JUDGMENT. 

"Shaui-Lal, C. J.—Oa the 19th of'Feb- 
ruary, 1920, Musêmmat Haro, the widow 
of one Maya Das, a Brahman of the village 
Thimka in the Gujrat District, gifted to 
her dgughter, Musammat Maya Devi, the 
whole of the estate which she had inherit- 
ed from her husband. The plaintiffs, 
who are the sons of Maya Das's brother, 
have brought the present action to im- 
peach the alienation;and the question for 
determination is whether the parties ara 
governed by Hindu Law or by agrioul- 
tural custom which excludes a daughter 
from inheriting .the ancestral property 
of her father. The Courts below have 
answered the question in favour of the 
plaintiffs, and, after hearing argumenta 
on both sides, I see no adequate reason 
for dissenting from that conclusion. 

The evidence on the record shows that 
the village Toimka is divided into four 
tarafs one of which called "tiraf Brah- 
manan” comprises 1666 kanals of agri- 
cultural land and is owned exclusivély 
by Brahmans, The special Kanungo de- 
poses to the fact that this taraf was 
. founded by one Sahib Das who was the 
ancester of the Brahman proprietors, and 
thaj the Brahmans: have been holding 
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land for nine generations, They have their 
Brahman lambardars and depend wholly, 
or almost wholly, upon® agriculture’ for 
their livelihood.. There is also some evi- 
dence to the effect that the Brahmans 
have abandoned their priestly functions 
and till land with theirown hands, There 
can be no doubt that Brahmans in this 
village constitute a compact section of the 
tillage community, and it has been held 
that this circumstance raises a presump- 


*iion in favour of the applicability of 


custom as against the personal law. 

The learned Counsel for the appellant 
has invited our attention to certain rul- 
ings in which Hindu Law was applied " 
to Brahmans; but none of “these rulings 
relate to the Brahmans of the Gujrat 
District; On the other hand, we have the 
judgment in Prabh Dial v. Devi Dial (1) 
in which it was held that the Brahmans 
of the village Kadirabad in Tahsil Phalian, 
District Gujrat, were governed by custom 
and not by Hindu Law in the matter of 
succession and that the daughter was 
excluded from inheriting her father's 
property by his collaterals. It is true 
that nO instances have been cited by 
the parties-in support of their respective 
contentions; but the custom relied upon 
by the collaterals is in accordance with 
the general agricultural custom of the 
Province. The oral evidence of the wit- 
nesses coupled with the special cireum- 
stances of the village, constitutes a suffi- 
cient prima facie proof of the existence 
of the custom set up by the plaintiffs; and 
it has not been rebutted by the defend- 
ants, * œ . 

I must, therefore, hold that th8 daughter 
is not entitled to succeed to the an- 
cestralestate of her father in the presenca 
of his nephews, It is no longer dis- 
puted that the land gifted by Musammat 
Haro has been proved to be ancestral 
qua the plaintiffs; but it is contended that 
the house and the open sites, which also 
form the subject-matter of the gift, have 
not been shown to ba ancestral, But as 
pointed out in Nur Hussain v. Ali Sher (2) 
the house property of an agriculturist 
living ia a village must be considéred as an 
appen lage to hi; laad, and must be govegn- 
edby the rule applicable to agricultural 
Jand. 

For the aforasaid raasons I affirm the 


1) 116 P. R. 1893; ` 
(9 33 P, R.1905; 88 P.L, R. 1905; 30.P, W, R 
j 2 
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decree of the lower Appellate Ceurt and was passed under s. 494 (a) of the Orifmi al 
dismiss the appeal with costs, Procedure Code. It * appears " tha 
*Skemp, J.—I Mani: subsequently to this the Police discovered 
Be L. ppeal dismissed, that asa matter ôf fact there wis good 
: evidence against the accused 4nd, therefore, 

. 4 — resented an application ta the District 

gistrate requesting him to direct futher 

., LAHORE HIGH COURT. enquiry into the case. This was ordered. 
Osuna Revision Partition No, 1882 on the 10th of September 1926, under s. 436, 
or 1928, *  Oriminal Procedure Code. The accused 


January 4, 1829. 
Present:—Mr. Justice Jai Lal. : 
HATA—Acovssp—Pxtitionse 


veraua 
. , EMPEROR-—RzasrPONDBNT. 

Criminal Procedure Code (Act V of 1898), es. 486, 
194—Public Prosecutor withdrawing case—JDischarge 
of accused, nature of—District Magistrate's power to 
order further enquiry. 

Section 436, Criminal Procedure (ode, confers an 
independent power on the District Magistrate to 
direct any subordinate Magistrate to make further 
enquiry into any complaint which has been dis- 
missed, or into the case of any person accused of an 
offence who has been discharged. 


An order of discharge passed on withdrawal of 


& case before charge is framed does not amount 
fo an acquittal 


, A person discharged by a Magistrate on a considera- 
tion of the evidence tendered against him and a person 
discharged at the instance of the Publio Prosecutor 
under s.494, Oriminal Procedure Code, are on the 
same footing. 


Petition, under s. 439 of the Criminal Pro- 
cedure Oode for revision of an order of the 
Additional Sessions Judge, Gujranwala, 
dated the 15th J une, 1928, affirming that of 
the Magistrate First Olass, Gujranwala, 
dated the 30th April, 1928. 

Mr. Anant Ram, for the Petitioner. 

Mr. Abdul Rashid, Assistant 
Remembrancer, for the Respondent. 


JUDGMENT.—Hata petitioner has 
been convicted under s. 395. His appeal 
having been dismissed by the Additional 
Sessions J udge he has presented an applica- 
tion for revision and the main ground on 
which ithas been admitted is that on a 
previous occasion he was sent up for trial 
Por the B&me offence but 

e igtrate on the case being withdrawn 
by the Pulic Prosecutor, It kalana that 
in 1926 he was ohallaned under s. 395, 
Indian Penal Oode, onthe same facts but 
the Distriet Magistrate authorised the with- 
drawal of the case on it being represented 

him that the evidence against the accus- 
ed was insufficient. The Public Prosecu- 
tor, thereupon appeared before the 
Magistrate and withdrew the case for want 
of evidence on the 22nd April, 1926, and 
the Magistrate passed an order on the same 
day discharging the accused, This order 


Legal 


1 


was discharged by ` 


was then tried and convicted, 3 

It is contended on his behalf that “the 
District Magistrate was not competent to 
revise the order discharging the accused 
and then to direct further enquiry into the 
case and that it is only the High Court and 
the Sessions Judge who can direct such an 
enquiry. The provisions of s. 436, however 
are quite clear on this subject. They 
confer an independent power on the District 
Magistrate to direct any subordinate 
Magistrate to make further enquiry into any 
complaint which has been dismissed or 
into the case of any person accused of an 
offence who has been discharged. I hold, 
therefore, that there is no force in this 
contention. 

It was next urged that an order of dis- 
charge passed on withdrawal of the case by 
the Public Prosecutor amounts to an 
acquittal. No authority was cited in 


support of this proposjtion,-ou the other . 


hand 8. 494 clearly provides that if the 
Public Prosecutor withdraws a case before 
a charge has been framed then the accused 
shall be discharged. J am unable tosee any 
difference in law in the case of a ‘person 
discharged by a Magistrate on a considera- 
tion of the evidence tendered against him 
and ofa person discharged at the instance 
of the Public Prosecutor under s. 494, 
Oriminal Procedure Code. 

I am not concerned’in this case whether 
or not the order directing further enquiry 
was justified on its merits. I am merely 
concerned with its legal effect as to the 
re-trial of the accused and I have no doubt 
that the re-trial of the petitioner in this 
cage was perfectly legal. 

On the merits I see no reason to interfere 
with the conviction of the petitioner and, 
therefore, dismiss the petition. 

RB. L. Petition dismissed. 


. 
D 
. 
. 
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AHORE HIGH COUR. 
Ssgkonp CuvrisApPkAL No. 2473 or 1927, 
January 31, 1928, 
Present :- Mr Justiee Harrison and 
* Mr. Justice Zafar Ali. 
Tus SEORRTARY or STATE ror 
INDIA in OOUNOIL—Daranpanr 
. — APPELLANT 


versus e. 
Firu SHIB DAYAL-MURLI RAM— 
PrAINTIFF—HRESPONDBNT, 

Railways Ac&(IX of 1890), s. 75—Risk Note Form 
B—Diselosure by Railway as to how consignment was 
dealt with, sufficiency of —Suit based on Railway 
receipt—Risk Note referred to in receipt—Onue of 
proof of due execution of Risk Note. 

In asut against a Railway Company for damages 
for non-delivery of goods the Company proved that 
the goods were loaded in a certain wagon at a certain 
station, that the bale arrived intact at a particular 
atation at which the locks were examined and found 
safe, and that at the next station the door of the 
wagon was found open and the bale had dis- 
appeared : 

Held, that the Railway Company had made such 
disclosure as to how the consignment was dealt with 
as is contemplated by Risk Note Form B, 


When a Railway receipt upon which a suit is based 
refers toa Risk Note, the initial onus of proving that 
the Risk Note was duly executed disappears and it 
is for the person who alleges that it hes not been 
executed by an authorised person to prove his allega- 
tion. 

Hast Indian Ry. Co. v. Ram Chabila Prosad (1), 
followed, 


Second .appeal from -an order of the 
Additional District Judge, Lahore, dated 
the 27th July, 1927, reversing that of the 
Subordinate Judge, Second Ulass, Lahore, 
date1 the 28th March, 1927. 

Mr. C. H. Carden Noad, Government 
Advocate, for the Appellant. 

Lala Mool Chand, R, 8, for the Respond- 
ent. 

JUDGMENT.—The firm Shib Dayal- 
Murli Rem, cloth merchants, sued the 
Secretary of State claiming Rs. 1,100 being 
the value ofa bale of piecegoods consigned 
to the North Westarn Railway on the 20th 
of December, 1924, and not delivered at the 
destination, Ohhanga Manga. The suit 
was dismissed by the trial Court and on 
appeal a remand was ordered for the 
ascertaining of damages, the Distritt 
Judge holding that the defendant had 
not complied with the terms of Risk Note 
Band had not disclosed to the consignor 
how the consignment was dealt with 
throughout the time it was in his po3session 
or control. The defendant has appealed 
from this decision and contends that a full 
disclosure was made and further that no 
disclosure was necessary as the plaintiff 
never called upon himtomakeone, . 
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The facts as disclosed and established by 
evidence (three witnesses having been, 
called, two guards,and one Police constable) 
are that on the 20th of December, 1924? the 
bale in question was loaded “in a certain 
wagon at Karachi. It is algo proved 
that on the 28th of December, 1924, at 10-30 
P.M. the wagon, in which the bale was 
lying, arrived at Montgomery and the 
bale was intact. The wagon was made over 
by the guard in charge to Fateh Muhammad 
fP. W. No. 1) during the time the train 
remained in the station, from 10-30 P, mM, 
till 2-30 re. w. The contents of the 
various wagons, and collecting vans, 
were checked and just before the train 
left the locks were examined, these 
locks having been changed on the new 
guard taking over charge. This man 
Fateh Muhammad travelled on the 
train and was accompanied by Alawal, a 
constable of the Railway Police. The posi- 
tion of the wagon was twentieth from the 
rear end of the train, where the guard's van 
was situated. At the next station Yusafwala, 
which was reached in twenty-five minutes, 
an open door was noticed and it was found 
on examining the contents of the van that 
this bale had disappeared. No trace of it 
could be found, nor could the padlock be 
discovered, which had been placed upon 
the door and removed by the thief. 

The first point to be decided is whether 
in making these disclosures the defendant 
Railway has complied with the terms of the 
new Risk Note. The District Judge has held 
that it has not. It appears tous thatthe 
Railway had disclosed all that can be 
presumed to have known abbut the history 
of this unfortunate bale. CounSel com- 
plains, and the District Jadge appears to be 
in agreement with him, that some details 
should have been given of the uneventful 
journey from Karachi to Montgomery, but 
unless something happened, and we cannot 
see why in the light of the known facts 
it should be presumed that any sinister 
event occurred which has not been 
disclosed, or even described, it is difficult 
to see how or why the Railway should be 
expected to supply further details which 
nobody has asked for. We do not 
go into the question of whether any notice 
was necessary before disclosure had to be 
made, for in our opinion, it does not arige in 
this case. It appears only reasonable that if 
there was any sort of reason to suspect 
that anything had happened, which had 
been kept secret, the plaintiff should have 
asked for the information he required, 
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The Railway has disclosed the salient 
facta that the bale travelled without mishap 
*from Karach’ to Montgomery and between 
Montgomery and Yusafwala it disappeared 
and was presumably stolen, 1t has explain- 
ed wha precautions were taken at Montgo- 
mery. We find that there has been such 
disclosure as is contemplated in the Risk 
Note. 

Counsel for the respondent contends that 
an important point has been decided 
against him by the District Judge, who kas 
held that in the circumstances of the case 
1t was unnecessary for the Railway to prove 
the actual signature on Risk Note B. This, 
in our opinion, is disposed of by Hast. 
Indian Ry Co. v. Ram Chabila Prosad (1) 
where precisely the same point was raised. 
The Railway receipt upon which the suit 
is based refers to the Risk Note and, that 
being so, the initial onus of proving the 
execution of that Risk Note disappeared 
and it was for the plaintiff, who relied upon 
the Railway receipt issued in consequence of 
the execution of the Risk Note, to prove that 
he had sent an unauthorised person to 
obtain it for him, and that he was not 
bound by his own conduct in doing so, 
We find, that the necessary disclosure 
having been made it was for the plaintiff to 
establish any such misconduct es would 
entitle him to damages in accordance with 
the terms of the Risk Note. 

We accept the appeal and restore the 
decree of the trial Court. The costs of the 
defendant will be paid throughout by the 

` plaintiff. 

A. Appeal accepted. 

(1) 86 LN. Oa’. 558; A. I. R.1925 Cal. 915. 


LAHORE HIGH COURT. 
Secon» Civic APPRAL No. 276 or 1928, 
. September 24, 1928. 
Present;—Mr. Justice Addison. 
ABDUR RAHMAN-~Dzrgspant~ 
APPELLANT 
^ versus 
e BUTA AND or&ERS—PLAINTIFFS—M usammat 
JANO AND OT1HEs8—DRBEBNDANTBS— 


RESFONDENTS, 
Custom—Alienation—Widow'e power to acknowledge 
husband's debts—Punjab Alienation of Land Act 
(XIII of 1900), ss. 0, 9—Debtor mortgaging land to 
member of agricultural tribe—Mortgagee paying or 
agreeing topay debts to non-agriculturist— Validity of 
mortgage, 
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. 


“Bung. zm 1141. y 1929 


Where the husband has left debts his [widow is 
entitled to acknowledge them end tp chargé her hus- 
band's land with those debts. She is not bound to 
wait till she receives income from thp crops and 
then pay the debts. [p. 53, col. Le 

It is nobthe objectof the Pifnj&b*Alienation of 
Land Act to prevent a non-agriculturist from recover- 
ing money due to him from an agrfeulturist by any 

- legal means in his power and if sucha person can 
induce an agriculturist to pay off a debt due to him and 
to take a mortgage of land from his debtor as security 
for himself thereis nothingin the Act to prohibit 
such acourse. It isimmaterial whether the mort- 
gages pays in cash or gives his bond, nor has he 
anything to do with the correctness of the account or 


real amount due beyond what the debtor himself * 


oii and asks the mortgagee to pay for him. 
col. 1. 


Second appeal from a decree of the 
District Judge, Gurdaspur, dated the 3rd 
November, 1927 reversing that of the Subordi- 


[p. 53, 


nate Judge, Fourth  Olase, Batala, dated . 


the 29th June, 1927, 
Mr. Nawal Kishore, for the Appellant. 
Mr. Ghulam | Mohi-ud-Din, for the Re- 
spondents, 


JUDGMENT.--This was a suit by the 
reversionersfor a declaration that a mortgage 
for Rs. 500 effected by Musammat Jano, a 
widow, in favour of Abdul Rahman 
should not affect their reversionary rights, 
asit was without consideration and necessity. 
The defence was that the mortgage was 
incurred to pay off her deceased husband's 
debts and thus it was for a necessary, 
purpose, The trial Oourt dismissed the 
suit, considering that the defence had been 
established. The District Judge on appeal, 
has decreed the suit, holding that neither 
necessity nor consideration had been proved 
on certain, findings arrived at by him. 
Against this decision the mortgagee-defend- 
ant has preferred this second appeal. The 
learned District Judge stated that a number 
of points had been brotght out in the 
evidence, though not raised in the pleadings, 
and he has summarized them as follows:— 

(1) The deceased husband of the widow 
was not the soledebtor of Kaka Singh but he 
andone Sultan were joint debtors of Kaka 
Singh. He held that it was for the defence 
to show that the debts incurred jointly by 
Buta andSultan were a valid charge against 
ihe estate of Buta alone. 

The second point mentioned by the 
District Judge has no significance and need 
not be referred to.” * 

The third point was that the principal 
was only Rs. 350 while the interest amount- 
ed to Re. 142 at the rate of thirty seven per 
cent. per annum, He thought that sucha 
high rate was more than the customary rate 
eharged in such céses, and that the widow 


. * 
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was not acting prùdently in acknowledging 
interest to that extent. 

The fSurth epoint wag thatthe District 
Judge thought that the widow might have 
waited till rabbi crop was cut and paid 
her husband's debts out of the income, It 
may be noted that she alleged that, owing 

«to a dispute between the widow and the 
reversioners, the land had not been watered 
and there was no crop. 

The fifth point was that Musammat Jano 
as a witness had stated that the mortgage 
was in favour of Kaka Singh and notin 
favour of Abdul Rahman, and that, as Kaka 
Singh was a non-agriculturist, such a 
mortgage did not appear to be a good one. 

Having mentioned the ab ve pointe as 
having been brought out in evidence though 
not raised in the pleadings, the learned 
District Judge then went on as follows: — 

“My findings are (1) that the debts have 
been proved to be due jointly from Buta 
and Sultan, so that they are not a charge 
in full against the estate of Buta, (2) that 
the circumstances of the mortgage are 
sufficiently suspicious to warrant my report- 
ing them to the Deputy Commissioner for 
such enquiry as he may deem desir able. 
Kaka Singh is an Arora aud a noa-agricu'- 
turist and though he wouli bə justified 
in persuading an agriculturiet to take up 
anotheragrieulturist's liabilities the present 
mortgage isa very doubtfulone Oa these 
findiags I hold that neither necessity nor 
consideration have been proved.” ` 

Apparently, therefore, the District Judge 
only came to these two fiadings montioned 
above. I do not underatan’d his second 
finding. It was held in Haidar v. Fatteh 
Khan (1) that “st isnot the object of the 
Alienation of Land Act to prevent a non- 
agriculturist from recovering money due to 
him from an agriculturist by any legal 
means in his power and ifsuch a person 
can induce an agricalturist to pay offa debt 
due to him aud to take a mortgage of lan 
from his debtor a3 sacurity for himself,there 
is nothing in this Ae! to prohibit sucha 
course. It is immaterial whether the 
mortgagee pays in cash or gives his bond, 
nor has he any thing to do with the correct- 
ness of the account or real amount due 
beyond what the debtor himself admits 
and asks the mortgagee to pay for him."* 


On the record itis perfectly clear that 
Abdul Rahman is the true mortgagee and 
that Kaka Singh is not .mortgagee, Abdul 


hd 37 Ind. Cas. 193; 119°P, L. R. 19016; 114 P. W.R, 
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Rahman gave a bond to Kaka #Bingh it is 
true, but that is nothing as pointed out in 
the above ruling. *He has paid off part of 
the bond as admitted by the learned 
District Judge. The second finding, there- 
fore, of the District Judge amdunts to 
nothing and he erred in law in arriving atit. 

The first finding of the District Judge 
was that the debts were not a charge in full 
against the estate of Buta as they were 
jointly incurred by Buta and Sultan. The 
liability of each, however, is for the whole 
amount. This finding is also incorrect in 
law and cannot be accepted. 

If these are the only two findings of the 

learned District Judge as categorically 
stated by him at the end of his judgment, it 
is obvious that this appeal must be accepted. 
I think it better, however, to discuss some 
of the other points, which he stated, were 
brought out in the evidence though not 
raised in the pleadings, even though they 
are not stated to be findings, 
- The first and second of these points are 
already dealt with when disposing of 
finding No. 1. Point No. 3 is about interest, 
It is quite clear that interest on the amount 
charged is clearly entered in the bond and 
it cannot be said that the widow was wrong 
in admitting the interest charged. 

The fourth point was that the widow 
should have waited until the rabi crop 
was ready. Apart, however, from there being 
evidence that there was no rabi crop, it 
is not the duty of a widow to wait until she 
receives sufficient income to pay off her hus- 
band's debts. It might be thecase that if 
the income was sutficient, and she was 
borrowing money for herself an enquiry 
may be dirested as to waether she was 
entitled to borrow money seeing that the 
income she was receiving was ample for 
her; but, where the husband has left debts, 
Iknow ofnoauthority which lays downthat 
the widow is notentitled to acknowledge 
them and to chargs hər husband's lend 
with those dabis. Sse in particular the 
remarks at page 55 of 17 P. R. 1819 [Mikor 
v. Chhaju Iam (2) ) 

For the reasons given above, it is obvious 
that the learned District Judge „erred in 
law in finding that there was no necessity 
for the full amount, and that there was mo 
consideration. J, therefore, accept the 
appeal and dismiss the suit with costa 
throughout, 

R. L. Appeal accepted. 
S Ind, Oas. 281; 17 P, R. 1919; 6. P, W. R. 1919 
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LAHORE HIGH COURT. 
" Miscattànpous Frest Orvir, APPEAL 
. 0, 802 of 128, 
. September 24, 1928, 

Present: —Mr. Justice Addison, 

Fifu AMIR OHAND MAHESH 

DAS rarovae MAHESH DA B8— 

ÁPPLIOANTS—ÁPPELLANTS 


versus 
BHAG SINGH AND ornzrs— 


CRBDITORS— RERPONDENTS, . 

Provincial Insolvency Act (V of 1920), 8. $41— 
Nature of enquiry—Proof required for a judication 
of insolvency— Court not satisfied with examination o f 
applicant—Dismassal of application, propriety of— 
Procedure—Court's duty to examine debtor—Einquiry 
as to fictitious nature of debts, stage for—Assets 
exceeding liabilities, effect of. 

Under s.24 of the Provincial Insolvency Act a 
debtor can only be required to furnish such proo { 
of his inability to pay his debts as to satisfy the 
Court that there are prima facie grounds for 
believing the allegations of the debtor, and the Court 
when it isso satisfied is not bound to hear any 
further evidence. 

The section does not, however, empower the Court, 
if not satisfied with the examination of the peti- 
tioners to dismiss the petition without any rebuttal. 
itis for the Court under el. (2) of the section to 
examine the debtors as to their conduct, dealings 
and property besides hearing the evidence which the 
parties wish to produce. 

The enquiry under the section isa summary one 
and itis not proper for the Court to Eo into the 
question whether some of the debts mentioned are 
real debts, the only question for the Court being to 
see whether prima facie the person applying ta be 
adjudicated an insolvent is unable to pay his debts, 

Manindra Nath Roy v Rask Lal (1), followed. 
“An application should not be rejected merely 
because upon anice calculation of the value of the 
asseta it might be possible to hold that the value of 
assets exceeded the amount of the liabilities. 

Mul Singh v. Ram Singh-Jamiat Singh (2), referred 
to. e h 


Miscellaneous first appeal from an order 


of the District Judge, Attock, at 
vauipbelipur, dated the 19th January, 
1928. 


Mr. Kishen Dyal, for the Appellants, 


Messra. Nanak Chand, Bishen Narain, 
Shamair Chand and Qabul Chand, for the 
Respondents. 


JUDGMENT.—A firm consisting of 
four brathers applied in March, 1937, to be 
adjudicated insolvent. Notice issued in 
the usu&l way and on the date fixed for 
hearing three ofthe brothers went into the 
‘witness-box and made statements in sup- 

rt of their application. Immediately 

elow their statements comes the order of 
the Insolvency Judge dismissing the 
petition. Against this order this appeal has 
been preferred, , 


. 
FIRM AMIR CHAND-MAHRSH DAS v, BHAG SINGH. 


“1141, C, m 


Beyond the statements of tlfree brothera 
there is nothing to Show whether they had 
other evidence to produce or* aether they 
closed their case and whether t 
had any evidence to produce orwhether th ey 
closed their case. It would seem that the 


Insolvency Judge without more ado pro- 


ceeded to pass his order after recording 
the statements of three brothers, 

The schedule of the petitionera shows 
that their debts are Rs 144,607 while 
their assets are Rs. 191,150, In 1922 they 
applied to be adjudicated insolvents, but 
withdrew from that petition and tried to 
settle with their creditors. They again ap- 
plied in 1924, but that petition did not 
proceed to a decision on the mefits as the 
petitioners could not then find security for 
Rs, 50,000 which was demanded of them, 
The District Judge in his order has stated 
that the examination of the three brothers 
showed that a considerable portion of the 
alleged debts was due to close relations and 
that the mortgaged property was valued at 
the sum for which it was mortgaged. He 
then addedthat their previous dalliance 
with the insolvency laws was brought out 
in the examination. Accordingly he was not 
satisfied thatthey were unable to pay 


their debts and he dismissed the peti- 
tion. : 


According to s. 24 of the Provincial In- 
solvency Act a debtor can only be requir- 
ed to furnish such:proof of his inability to 
pay his debts as tosatisfy the Ooutt that 
there are prima facie grounds for believ- 
ing the allegations of the debtor and the 
Court when it isso satisfied shall not be 
bound to hear any further evidence. There 
is nothing, however,*in this section to the 
effect that the Court, »if not satisfied with 
the examination of the petitioners, can 
proceed to digmiss the petition without 
any rebuttal. 

In fact it wasfor the Court under s. 24 
(2) itself to examine the debtors as to their 
conduct, dealings and property besides 
hearing the evidence which the parties 
wished to produce, 

I might also point that in this summary 
enquiry it is not proper to go into the ques- 
tion whether some af the debta mentioned 
ase real debts, bat the Court haa to see whe- 
ther prima facie the person applying to be 
adjudicated an insolvent i8 unable to pay 
his debts. 
Nath Roy v. Rasik Lal (1) by the Calcutta 
High Court while a Division Bench vf this 

(1) 97 Ind, Oas, 463; A, L R, y Gal, 69, 


e creditors. 


This was eo held in Manindra , 


á 


» . 
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Court ik Mul, Singh v. Rath. Singh-Jamiat 
Singh (2) held that an application should 
not be rejected, merely -becauss upon a 
nice calenbation of the value of the assets 
it ‘might be possible to hold that the 
value of assets exceeded the amoutt of the 
liabilities. 
. The evidence before the Insolvency Court 
was that the debts were so much and the 
assets were so much and there was no 
rebuttal. Itis.true that a sum of Rs. 96,000 
of the debt was in favour of the insolvent's 
relatives or former agents, but there was 
nothing upon the record to show that these 
were fictitious debts. The petitioners have 
stated that they had borrowed from these 
persons money on mortgages in order to 
pay off their creditors. They had done 
this after the withdrawal of the previous 
petition and they claimed to have paid off 
about a lac of rupees of debts in the interval. 
In the circumstances described the Insol- 
veucy Court was obviously wrong in dis- 
missing the petition, On the record as it 
stands, however, it is impossible for me 
to say whether the creditors had an opport- 
unity to take part in the investigation 
required by s. 24 of the Act and whether 
the petitioners were allowed to produce all 
the evidence they desired. In these circum- 
stances I accept the appeal, set aside 
“the order of the District Judge and remand 
the case to him to be decided in accordance 
with law. Atthe same time he should see 
that the provisions of s. 24 (2) are carried 
out by him and in the conduct of this 
investigation he will apply the principles 
given above. Costs here wil abide the 
event. 
R. L. : Case remanded, 


(2) 89 Ind. Cas. 325; A. I, R. 1924 Lah. 724; 6 Lah. 
L. J. 306, 





LAHORE HIGH COURT. 
MiISOBLLANBOUS Fresr Orvin AregaL No. 3234 
or 1827, : 
October 2, 1928. 
Present:—Mr. Justice Jai Lal. 
Frem NANAK OHAND-RAMA NAND— 
DgosER- HoLpE&S—APPBLLANTS 


versus 
JAI GOPAL-GOKAL OHAND alias 
PARJA anp SIRI LAL, —JopauguT-Danrogs 
— RESPONDANTA. 
* Limitation Act (1X of 1998), Sch. T, Art 182 (5)— 
Step-in-aid of execution, determination of—~Applica- 
tion tp include interest in? sum recoverable und 
décree, whether atep-in-aid of execution, : 


. . 
" . 
. 
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The determination of the question whether orn 
an application is a step-in-aid of execution depen 
not on the stage at which the appjication is mada 
by the decrse-holder but on the nature of the appli- 
cation and the relief claimed therein. One main 
test in each case is whether it was wecessary for 
the decree-holder to make the application in order 
to realise the money awarded to him der the 
decree and in accordance with the decree. (p. 56, col. 


1.) 

application by the decree-holder stati that 
n9 aan kangaran had failed to nelad du the 
amount recoverable by him under the decree, the 
interest awarded to him by the decree and praying 
thatit may be included and his pro rata share in 
certain money deposited in Oourt be paid to him ig 
a atep-in-aid of execution. [p. 56, ool. 2.] 

Banku Behary Chatterji v. Naraindas Dutt (1), 
Ragu y Atar Singh (2) and Ram Das v. Kanshi Ram 
(3), distinguished. 

Miscellaneous firat appeal from an 
order of the Senior Subordinate Judge, 
Amritsar, dated the 3rd December, 1927. 

Mr. Shiv Charan Dass, Lala Badri Das, R. 
B., for the Appellant, . 

Messrs. Jagan Nath and Hem Raj, for 


the Respondents. 


JUDGMENT.—The only question in- 
volved in this appeal is whether an applica- 
tion forexecution of his decree presented 
by the deoree-holder on the 23rd May, 1927 is 
within time. The previous application for 
execution was made on the ZUth of Decem- 
ber, 1923, so that the present application 
was made more than three years after the 
firat application and would be barred by 
time unless the decree-holder can induce 
the Court to hold that the application 
made by him on the 16th of June, 1924 was 
a step-in-aid of execution. That applica- 
tion was made when the application of the 
90th of December, 1923, was pending in 
Oourt. It appears that certain property 
had been sold by the Court in execution 
of a decree obtained by another decree- 
holder against the judgment-debter and the 
gale proceeds had been realised and paid in 
Court. But when calculating the amount 
payable to the present decree-holder the 
official concerned omitted to include in 
the amount recoverable by him interest 
awarded to him by the deoree, and con- 
sequently on the 16th of June, 1924, an 
application was made by the decree-holder 
to the Court with a copy of decree attached 
pointing out that its official had omitted to 
include the interest granted to him by the 
decree in the amount payable to him and 
that the copy of the decree attached clearly 
showed that interest had been granted to 
him. He, therefore, prayed that the amount 
be corrected by the addition of the interest 
after caloulation and his pro rata share in 


* made by the decree-holder. 
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the money deposited in Court bé paid to 
him on the amount so found to be due to 
. 

.Mr. Jagan Nath for the respondent sup- 
ports the view of the Senior Subordinate 
Judge that this application did not amount 
io s-step-in-aid| of execution and cites 
Banku Behary Chatterji v. Naraindas Dutt 
w in which their Lordships of the Prigy 

ouncil held that a certain order passed by 
the Court did not give a fresh starting 
point for limitation provided for the 
execution of the decree. But in the present 
case we are not concerned with an order 
passed by the Court but with an application 
The Oaleutta 
case, therefore, was not concerned with 
the definition of a step-in-aid of execution 
and, has no material bearing on the pre- 
sent question. Kasu v Atar Singh (2) which 
was relied upon by the Court below and 
has been cited by the learned Counsel 
before me, does not lay down any general 
proposition that an application for pay ment 
of mony deposited in Court made by the 
decree-holder does in no case amount toa 
step-in-aid of execution. The learned 
Judges held that the application made in 
that case did not amount toa step-in-aid 
of execution, but they expressly refrained 
from expressing the opinion that cir- 
cumstances may not arise when such an 
application may be treated as an applica- 
tion-in-aid of execution. The authority, 
therefore, does not lay down the general 
proposition which the learned Sanior 

Subordinate Judge thinks it has laid down. 

"The same remarks apply to Ram Das v. 
Kanehi Ram (3)*Noauthority which directly 
bears on the question before me has been 
cited by the learned Oounsel on either 
side. In my opinion the determination of 
the question depends not on the stage at 
which the application is made by the 
decree-holder, but it depends upon the 
nature of the application and the relief 
claimed therein. One main test in such 
case'is whether it was necessary for the 
decree-holder to make the application in 
order to realise the mony awarded to him 
under the decree and in accordance with 
the decree, and applying this test I see no 


(d) 101 Ir. Cas. 24; 54 O 500; A.I R. 1927 P. C, 

73; 02 M. L. J. 565; (1927) M W. N. 336; 4 O W.N. 

474; 31 O. W. N. 589; 29 Bom L. R. 850; 38 M L T. 

90; 6) O. L.J. 507; 26 L. W. 180; 54 IL A. 129 
* (P. OQ). 

( (2) 103 P. R. 1908; 207 P. L. R. 1908; 142 P, W, R. 


1908. 
3) 14 Ind. Cas, 335; 155 P.L R, 1012; 80 P. 
niin ss 
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hesitation in Holding thabethe present 
application, which was necessitated by a 
mistake of an offieial of the Oouft, wasa 
step-in-aid tofs the execution*of the decree. 
It was not merely & ministerial act of an 
official ôf the Court to determine the 
amount due to the decree-holder. In my. 
opinion it was a judicial act and, therefore, 
some authorities cited to the effect that - 
an application which merely asked ‘tle 
performance of some ministerat act does not 
amount to an application to take a step-in- 
aid of execution, do not apply to this case. 

The result is that I accept this appeal 
and holdingt hat the application of 23rd 
of May, 1927, was within time, remit the 
case to the Executing Court with direction 
to proceed with it in accordance with law. 
The appellant will have his costs in this 
Court and in the Court below. 

RB L. Appeal allowed, 


LAHORE HIGH COURT. 

Sroonp Civin ArPsar No. 2610 or 1925. 

: June 21, 1928. 

Present:—Mr. Justice Addison and 

Mr Justice Bhide. 

Tas SEORETARY or STATE For 

INDIA iN COUNCIL —DBFBNDANT— 
APPELLANT 


vOer8us 
Fieu DYAL MAL-GUJAR MAL 

TaROUGu KARAITI RAM —PratNTUFE 
AND ANOTHER—D&PEND ANT3— RESPONDENTS, 

Railways Act (IX of 1890), s. 72—Risk Note—- 
Agent signing name of consignor—Risk Note, 
validity of —Deviation of route by Railway, effect of, on 
Risk Note. d 

When goods are consigned to be carried by any 
articular route any deviation therefrom renders the 
Risk Note invalid. s 

Mallett v Great Eastern Ry. Co. g and Neilson v. 
London and North Western Ry. (3), followed. 

A who was an agent of the consignor firm author- 
ised to sign on its behalf and who delivéred the 
goods tothe Railway at Bombay instead of signing 
his dwn name and adding that he was signing on 
behalf of the firm wrote the name of the firm on the 
Risk Note. Eviflence was produced to show that the 
agent was authorised to sign and did actually sign 
the Risk Note on behalf of the consignor : 

Held, that the requirments of s 72, Railways 
Aci had been sufficiently complied with and the 
Risk Note was valid. $ 

Mohabarsha Bankapur v. Secretary of State for 
India (1), distinguished. 


Second appeal from a decree of the 
District Judge, Gurdsspur, dated the 7th | 
July; 1925, reversing that of the Subordi- 
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nate Juge, Second Olass, Gurdaspur, hand ofan agent who must be disclosed | 


dated he goth May, 1924. 

Mr. C H Carden Noad, for the Appellant. 

Messrs. Nawal Kishore and H. C. Kumar, 
for the Respondents. . 

JUDGMENT. 

"Bhide, J.—This was a suit for 
recovery of Rs. 1,757-14 as damages on 
accountof loss of a consignment of 1,000 
gross match boxes consigned to the plaint- 
iff at Batala by a firm named Abdul Ali 
Tbrahim from Bombay. The consignment 
was sent under Risk Note “G"’. The trial 
Court held that the defendant Railway 
was protected by the Risk Note and was 
not liable for any damages. On appeal 
the learned District Judge found that the 
Risk Note was not duly executed and 
reversing the decision of the trial Court 
granted the plaintiff the decree prayed for. 
From this decision & second appeal has 
been filed on behalf of the defendant 
Railway. 

The main contention of the learned 
Government Advocate on behalf of the 
appellant was that the Risk Note was duly 
executed. It appears that Ali Bhai 
Haptullah, who wasan agent of the Bombay 
Firm authorized to sign on its behalf and 
who delivered the goods to the Railway at 
Bombay, instead of signing his own name 
and adding that he was signing on behalf 
of the firm wrote the nameof the Firm, 
ie, “Abdul-Ali Ibrahim” on the Risk 
Note. The learned District Judge has held 
on the anthority of Mohabarsha Bankapur 
v. Secretary of State for India (1) that this 
wasa defect which rendered the Risk Note 
void. The facts ofthat case were no doubt 
somewhat similar; but,this case can, I 
think, ba distinguished on the ground, 
that evidence has been produced in the 
present case to show that Ali Bhai Hap- 
tullah was authorisad to siga and did 
actually signthe Risk Note on hehalf of 
the consignor. Ali Bhai Haptullah him- 
self has appeared in the witness. box and 
made a statement to this effect and his 
evidence is corroborated by the two nttest-" 
ing witnesses to the Risk Note It does 
not appear from the record whether any 
such evidence was produced in Mohabarsha 
Bankapur v. Secretary of State for India 


(1). The learned Judges who decided that ° 


case remarked as follows :— 


“When the law says ‘signed,’ it means 
ihe writing of the name of the parson who 
signs it either by his own hand or by the 


(1) 32 Ind. Cas, 593; 20 O, W.N. 685, - 


and have authority." , . 

In the present instance the sigaature 
was made by an agent and it apptara from 
the evidence that the fact that Ali Bhai 
Haptullah was an agent of the consignor 
and was sigoing the Risk Note on his 
beha]fand was authorised so to do was 
disclosed at the time the Risk Note was 
executed, Section 72 of the Indian Railways 
Ac? layas: down that the Risk Note should 


be “signed by or on behalf of the person ` 


gending or delivering to the Railway Ad- 
ministration the animals or goods.” It 
seems to me that the requirements ofthe 
section were suffiziently complied with in 
the present case inasmuch as it has been 
proved that Ali Bhai Haptullah did -sign 
the Risk Note on behalf of the consignor. 

However, there is another pointon which 
I think this appeal must fail. It appears 
from the judgment of the learned District 
Judge that the Railway receipt provided 
for conveyance of the consignment via 
Sabarmati and Kot  Kapura, whereas a 
matter of fact the goods were sent via 
Ludhiana and were destroyed by fire at the 
latter place. There is ample authority for 
the contention raised on behalf of the 
respondent that when goods are consigned 
to be carried by any particular route any 
deviation therefrom renders the Risk 
Note invalid. ((See interalia Mallett. v. 
Great Eastern. Ry Co, (2) and Neilsón v. 
London and North Western Ry. (3)] This 
contention was not raised in the Courts 
below butthe facta on which it is based 
ara apparent on the fae»  of*the* record. 
No explanation has been offered as rtgarda 
the deviation of the route. The Joss ad- 
mittedly took place at Ludhiana, which was 
not on the route agreed upon between the 
parties. In these circumstances it seems 
to ma that the Railway cannot be pro- 
tected by the Risk Note, 

The learned District Juige has found 
that the Railway did not take ag much 
cara of tha goods as they ought to have 
doneas biileas, The plaintiff is, therefore, 
claarly entitled to ths decree passed in 
his favo ir $5 

I would, therefore, dismiss the appeal, 
but in view of all tha oirsums'ances leave 
the parties to bear their owa costs. 

Adiison, J.—1 agres. 

B. L, Appeal dismissed. 


(2) (1809) 1 Q B. 309, 63L, J. Q B. 256; 47 W. R. 
331: 80 L T. 53; 15 T. L, R. 137, 
(3) (1921) 3 K, B. 213, 
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LAHORE HIGH COURT. 
* URIMINAL Revision Oagn No. 1933 or 1928. 
. January 4, 1929. 
Present :—Mr. Justice Dalip Singh. 
» EMPEROR—ParITIONBR 
versus 
WATADAR--Acou88D—HRRB&8PONDENT. 
Criminal Procedure Code (Act V of 1898), s. 206— 
Murder case—Enquiry by Magistrate—Commitmdtt, 
When the evidence for the prosecution tendsto show 
that an offence under s. 302, Penal Code has been com- 
mitted and the Magistrate holding the enquiry des 
not disbelieve the evidence, ordinarily itis not for 
bim to weigh the evidence. It is better for him to 
commit the accused to the Sessions and leave it to 
the Sessions Judge to decide upon the value of the 
evidence led. [p. 59, col. 1.] 

Oase reported by the District Magistrate, 
Muzaffargarh, with his No. 2256 dated 25th 
October, 1928. 

REPORT.—On the night ofthe 29/30th 
August, 1928, one Wafadar caused the 
death of Massu and Musammat Zuhran 
with an axe. The evidence produced showed 
that the accused and his wife lived 
in a courtyard together with Massu and 
his wife. On the night in question all 
four were sleeping insidethe courtyard 
on charpais in this order, namely Massu, 
Massu's wife, Musammat -Zuhran and 
Wafadar. The wifeof Massu, Musammat 
Jannat, was &wakened on hearing a groan 
from her husband and found him being 
assaulted with an axe by Wafadar, who 
after finishing with Massu, proceeded to 
the charpai where his wife Musammat 
Zuhran was sleeping and in turn assaulted 
her. Both Massu and Musammat Zuhran 
died immediately asa result of the injuries 
reosived» Wifadar then lifted the body 
of his Wife Musammat Zuhran and placed 
it on the charpai beside the body of 
Massu and stated to those who were 
attracted to the spot by the alarm raised, 
that he had killed them, because he had 
saught them in the act of adultery. 
Wafadar was eventually challaned under 
s. 302, Indian Penal Code, and the case 
was taken up by Chaudhri Daya Ram, s, 
30 Magistrate, on the 5th September, 1928, 
After recording the statements of a few 
prosecution witnesses he examined the 
accused and then adjourned the case 

until the following day. On the 6th Sep- 
tember a charge under s. 304 (1), Indian 
Penal Code, was framed and the accused 
pleaded guilty. The case was then adjourn- 
ed until the 13th September when Medical 
evidence was recorded and directly after 
taking the statement of the Doctor the 
Magistrate convicted the accused under 
p, 304 (1), Indian Penal Code, and sentenced 
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him to two years’ rigofouseimprisonment 
on each charge, the sentences to run 
concurrently. — * . 

The evidence shows that thé decused first 
assaulted Massu on his hed and then 
Musammat Zuhran on her bed and there 
is nothing to support the plea of the 
accused that he assaulted them in the 
actof adultery. The Magistrate has accept- 
ed this plea without any evidencg in 
support of it. He has held that it was 
sufficient provocation to take the offence 
out of murder into culpable homicide not 
amounting to murder, but he has com- 
pletely overlooked the fact that the ques- 
tion of provocation is one of fact which 
requires to be proved. He has given no 
reason for disbelieving the statements of 
Musammat Jannat, the wife of deceased, 
and others. If, therefore, the accused caus- 
ed the death of Massu and Musammat 
Zuhran on their respective beds and sub- 
sequently placed the body of his wife 
beside that of Massu, it seems to indicate 
that he caused their death while they 
were sleeping, and the Magistrate has, 
in fact, admitted in evidence a state- 
ment which the accused made to 
this effect—vide the statement of Hukam 
Ohand, lambardar, P. W. No. 5. This be- 
ing so there can be no question of sudden. 
provocation, but on the contrary the offence 
would seem to be a cold blooded 
double murder. Indeed the record of 
the Magistrate would seem to ,indicate 
that this was the impression on his own 
mind throughout. The accused was asked 
whether he had “murdered” Massu, and 
his answer was, “yes”, He was also asked 
why did he murder her, and he gave a 
reply. Even in his judgment the Magis- 
trate uses the word “murder” throughout. 
lt may be that the term has been used 
loosely, but it is certainly not what is 
expected in a judgment, ; 

It seems to me, therefore, that the Magis- 
trate has erred in taking it upon him- 
self to convict the accused under s. 304 
(t), Indian Penal Code, and that he should 
have committed the case to the Oourt of 
Sessions under s. 302, Indian Penal Oode, 
or even on the charge already framed. 

t any rate, the “sentence is totally in- 
adequate and should be enhanced. In- 
cidentally I would note that the charge 
was framed before the Magistrate had 
before him the Medical evidence and that he 
did not examine theaccused again after re- 
carding the Medicaltevidence as he should 
have done. My recommendation, therefore, 
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is that the conviction be set aside and 
the Magistrate be directed, to commit the 
accused to the Qourt of Sessions on two 
charges of murder, or at any rate that 
the sentences Ue enhanced to transporta- 
tion for life. Iwould add that the Magis- 
trate did not have the advantage of a 
Public Prosecutor in this case, and wherehs 
the Oourt Inspector of Police conduct- 
ed tie case on, the 5th of September, no- 
body was present on the 6th of Septem- 
ber when the charge was framed. There 
is no Public Prosecutor at Muzaffargarh 
which is, I consider, most unfortunate. 
This does not, of course, excuse the 
Magistrate from giving proper attention 
to a case of this serious nature. 

Mr. C. H Carden Noad, the Government 
Advocate, for the Petitioner. 

ORDER.--The evidence for the prose- 
cution in this case would tend to show 
that an offence under s. 302, Indian 
Penal Code, has been committed, because 
certain witnesses whom the learned Magis- 
trate does not say that he disbelieves 
state that the accused after murdering 
the two persons placed their bodies on one 
and the same cot, Ordinarily speaking 
in such a case it is not for the Magis- 
trate enquiring into the offence to weigh 
the evidence. It is better for him to 
commit the accused to the Sessions and 
leave it to the learned Sessions Judge to 
decide upon the value of the evidence 
led. In this case the Magistrate has ex- 
presssly stated that he believes the prose- 
cution evidence. If so, there igmo ground 
for a charge under s. 304 (1), at all so far as 
I can see at present. The learned Magis- 
trate must bear this itf mind in future. 
In the meantime I quash the proceedings, 
set aside the sentence passed upon the 
accused and direct the learned Magistrate 
to commit the accuséd to the Sessions to 
take his trial on a charge under s. 302, 
Indian Penal Code. 


RL Proceedings quashed, 
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LAHORE HIGH COURT. 
MISCELLANEOUS SEGOND Crvif APPEAL 
Na. 342 or 1928. * 
October 1,1928. ° 
Present:—Mr. Justice Addison» 
LUTA RAM AND ANOTHER— 
DgFENDANTS—APPELLANTS 
. versus 
SHIV RAM AND oTRSES—PLAINTIFFS 
RULIA RAM AND OTBBR«8— 
DEFENDANTS—RBESPONDENTS, 

Limitation Act (IX of 1908), s. 7—Brothers forming 
joint family—Sutt by elder brother barred by time— 
Suit by younger brother, limitation of. 

Where a suit by an elder brother who is the 
managing member of a joint Hindu family, to set 
aside an alienation of joint family property is barred 
by time, a suit by the minor brother will also be barred 
by time Lp. 8! col 1]. 

Jawahir Singh v. Udai Parkash (9), explained. 

[Oase-law discussed. | 


Miscellaneous second appeal from an 
order of the District Judge, Farozepore, 
dated the 6th January, 1928, reversing that 
ofthe Senior Subordinate Judge, Feroze- 
pore, dated the 2nd July, 1927. 

Mr. Kishan Dyal, for the Appellants. 

Bakhshi Sain Das, for the Respond- 


ents. 

JUDGMENT.—Four plaintiffs brought 
a suit fora declaration to the effect that 
a mortgage-deed for Rs. 40,000 executed by 
Charta Ram deceased in favour of defend- 
ants was not binding upon themas there 
was no consideration and for an injunction 
restraining the defendants from taking 
possession of the mortgaged property. lt 
was stated that the mortgagees had not 
obtained possession of the property. 
Plaintiff No. 1 is a major and brofight the 
suit on his own behalf and on behalf of the 
minor plaintiff Nos, 2 to 4, Plaintiff No. 
2isthe brother of plaintiff No. 1. These 
two are the sons of the deceased mortgagor 
Oharta Ram, while the plaintiffs Nos. 3 and 
4 are his grandsons. The suit was valued 
at Rs. 180 though the mortgage money 
amounted to Rs. 40,000. Oourt-fees were 
paid on thesum of Rs. 180 on the » ground 
that s.7 1v (c) ofthe Court Fees Act was 
applicable. It was contended on behalf of 
the defendants that a suit for a declaration 
was sufficient and that the claim for an 
injunction was redundant as the plaint- e 
iffs were not parties to the mortgage. It 
was, therefore, claimed that the suit for 
purposes of jurisdiction should have been 
valued at Rs. 40,000 and that it should 
have been for a mere declaration, the 
Oourt-fees payable being Rs.10. Another 
plea taken was that thesuit was barred by 
time, The triel Court held that the plaint 
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waa properly valued both for purposes of 


“ Oourt-fee antl jurisdiption at Rs. 180. It, 


however, held the suit to be barred by time 
and disrfissed it. On appeal the learned 
Distriot Judge held that the suit was bar- 
red by time so far as the major plaintiff No. 
1 was concerned, but that the minor- 
plaintiffs could maintain it. No gther 
point ssems to have been taken before him. 
He, therefore, accepted the appeal remand- 
ed the suit for a decision on the merits so 
far as the minora were concerned. Against 
this decision this second appeal has been 
preferred. 

The points were argued before me, 
namely whether the decision of the Appel- 
late Oourt that the suit was within time 
so faras the minor plaintiffs were con- 
cerned was correct, and whether the suit 
had been properly valued for purposes of 
jurisdiction. Ishall proceed first to dis- 
cuss the question of limitation. 

' Tt was admitted before me that Art, 120 
of the Limitation Act applied as the mort- 
gagees were not in possession. There is 
no doubt that this is correet and that Art. 
126 does not apply. The suit of the major 

laintiff was, therefore, undoubtedly barred 
by time. Thetrial Court followed Bapu 
Tatya v. Bala Raojee (1) and held that as 
the suit was barred against the major 
plaintiff it was barred against the minor 
plaintiffs as well. It was admitted, as men- 
tioned in the judgment of the trial Oourt, 
by the plaintiffs that the family was joint 
andthat Sheo Ram, the major plaintiff, was 
the manager of thefamily. Bapu Tatya v. 
Bala Raojee*(|) was a similar case to the 
preserft and it was held that the suit was 
barred against the minors as well as the 
major plaintiff who was the manager of the 
joint family and as such could give a valid 
discharge and acquittance of all claims 
against the defendants without the concur- 
rence of the minor plaintiffs. In this way 
B. 7 of the Limitation Act «was applicable. 


The learned District Jadge without dis- 
cussing theeffect of Bapu Tatya v. Bala 
Raojee (1) held that the question had been 
decided by the Privy Oouncil in Jawahir 
Singh v. Udai Parkash (2). It was heldin 

» Ganga Dayal v. Mani Ram (3) that where 
the certificated guardian ofcertain Hindu 
minors sold certain property of the minors 


(1) 59 Ind. Cas. 759; 45 B. 446; 22 Bom. L. R. 1383. 
: (2) 93 Ind. Oas. 216; 48 A.152; 24 A.L.J. 97; A. 
1. R. 1926 P. O. 16, (1920) M. W. N.197; 60 M. L.J. 
344; 3 O. W. N. 265; 43 O. L. J. 314; 300. W. N, 698; 
28 Bom. L, R. 851; 53 I. A, 36 (P. O.), 
. (8) 1 Tad, Cas, 824; 31 4,156; 6 A, L, J, 62, 
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improperly and the elder bfother/did not 
sue within three years of his, attaining 
majority but the younger did, the suit was 
maintainable by him. The elder brother 
was treated inthe judgment merely as a 
member ofthe joint Hindu family and 
not as manager. It was held that he could 
not have sued alone to recover possession df 
the joint property, Oertain Madras rulings 
were not followed. On the other hand, it 
was held in the Full Bench decision Dorai- 
sami Sirumadan v. Nondisami Saluvan (4) 
that if theeider brother, who is naturally 
the managing member of the family, did 
not bring a suit within time to set aside an 
alienation, any suit by the younger 
brother would be barred foasmuch aa 
the suit was barred against the elder 
brother. This authority has been consist- 
ently followed in Madras. Doraisami Siru- 
madan v. Nondisami Saluvan (4) was fol- 
lowed by ths Bombay High Oourt in 
Bapu Tatya v. Bala Raojee (1) which is a 
ease on all fours with the present. 
The Privy Council decision Jawahir Singh 
v. Udai Parkash (2) does not appear to me 
to settle the question. A Hindu father had 
contracted to eell part of the [family pro- 
perty to discharge a morigage upon other 
parts of it but the mortgage had been dis- 
charged before the price was received and it. 
was held that the sale could not be support- 
ed as having been males to discharge an 
antecedent debt. It wasalsoheld that the 
suit was not barred by lt nitation,dt having 
bsen bronght by the younger son within 
limitation though the elder son had not 
sued within limitation. All that their 
Lordships said on the question of limita- 
tion was the following:—‘Oa the question 
oflimitation their Lordships concur with 
the High Oourt’., It had, however, been 
conceded by the learned Counsel who ap- 
peared fortheappellaat that the suit was 
not barredas the father of the minors was 
alive and it could not, therefore, be said that 
the elder brother was the manager of the 
family. This appears atthe footof page 
153* of the report. The headnote also does 
not lay down clearly that Ganga Dayal v. 
Mani Ram (3) was approved as against 
Doraisami Sirumadan v. Nondisami Salu- 
van (4). The words are: “Semble:—Ganga 
Dayal v. Mant Ram (3) approved and Vig- 
neswaza v. Bapayya (5) and Doraisami Siru- 
madan v. Nondisami Saluvan (4) disapproved. 
(4) 21 Ind. Oas. 410; 38 M. 118; 25 M. L. J) 105; 14 
AL L. T. 401. " 
«(5) 16 M. 436. e : 
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It follows front the above disegssion, 
therefore, thatit cannot besaid that their 
Lordships of the Privy Council expressed 
any opinibn cn,the point as it was conced- 
ed before them “that owing to the father 


being alive the elder brother was not the: 


manager and that the suit was not thus 
barred by limitation. Similarly, Mr. 
ustomjiin his Law of Limitation, Fourth 
dition, in the first footnote at page 82 
notes:—''1t would appear that the eldest son 
in this case was not the managing member 
of the family," The subjectis discussed 
at length in an article in the Madras Law 
Journal, Volume 50, at page 49 of the 
introductory notes of Indian Cases. The 
view taken was that there was no clear 
expression of opinion by their Lordships 
ofthe Privy Oouncil. The question again 
came before a Division Bench of the 
Madras High Court and the report of the 
judgment is given in Surayya v. Subbamma 
(5) There again Doraisami Sirumadan 
. v. Nondisami Saluvan (4) was followed in 
a case of an alienation made by the 
guardian of minor brothers where the 
elder brother had not instituted a suit to 
set aside the alienation within the time 
limited by law, and it was held that in 
these circumstances a suit by the younger 
brother was also barred by limitation. It 
was argued then that the authority of 
* Doraisami Sirumadan v. Nondisami Saluvan 
(4) had been considerably shaken by the 
decision of the Privy Council in Jawahir 
Singh v. Udai Parkash (2) but it was held 
that thefr Lordships did not deal speci- 
fically with the Madras case and simply 
said that they agreed with the#ligh Court 
of Allahabad as regards the question of 
limitation in the cass before them. They 
therefore, held that Dotaisami Sirumadan 
v. Nondisami Saluvan«(4) was still good law. 


For thereasons given I hold that the 
Madras and Bombay rulings have not been 
overruled by the Privy Council in Jawahir 
Singh v. Udai Parkash (2) which was a 
special case where it was properly conceded 
that the suit was not barred by limitation 
as the elder brother was not and could 
not be the managing member of the joint 
family inthe presence of his father. In 
ihe present case it was admitted before 
.the trial Judge that he was the manag- 
ing member of a joint family, and thé 
father being dead, he would naturally be 
the managing member. In my opinion, 


therefore, the suit of the minor plaintiffs 
(5) 106 Ind. Cas. 863; 53 M, L. J. 677; A. T, R, 1998 
Mad, 42; (1027) M, W, N Olle 
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also was barred by limitation. I accordingly 
accept the appeal with costs throughout 
and dismiss the suit. I might add that, 
the plaintiffs have still all defences open 
to them whena suit is brought by the 
mortgagees who are not in possession. 

In the view I have taken of the first 
question argued itis unnecessary to decide 
whether the suit was properly valued for 
proposes of jurisdiction. 

R. L, Appeal accepted. 
LAHORE HIGH COURT. 
Fisst Civi, APPRAL No. 1054 or 1927. 
(AND 3 OTHERS OONVLOTBD APPEALS), 

October 30, 1928. 
Present: —Mr. Justice Bhide. 
PARMA NAND-—OOMPLAINANT— 
APPELLANT 





versus : 
MOHAN LAL AND OTHEES—ÁCOUSEB— 
RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), 8 4/0-- 
Copy of order required with memorandum of appeal 
Discretion to dispense with copy of order, when 
may be exercised, 

Under s, 419, Oriminal Procedure Code, where tho 
order appealed against is not complete in itselfand 
the reasons of the order are given in another judg- 
ment, acopy of such judgment must also be filed 
along with the memorandum of appeal, 

Under the said section the Court of appeal 
hes a discretion to dispense with tha copy 
of order or judgment appealed against not only at 
the time of fling the appeal but even at any sub- 
sequent stage. 

First appeal from an order of the Sessions 
Judge, Multan, dated the 19th July, 1927. 

Mr. C. H, Cardon Noad, Dr. Moti 
Sagar, R. B. and Mr. Nawal Kishore, for the 
Appellant. 

Lala Badri Das, R.B., and Dr. Gokal 
Chand Narang, for the Respondents, 

JjUDGMEN'T.—These are four connect- 
ed appeals arising out of applications for 
prosecution of the respondents under s. 193, 
Indian Penal Code, which were rejected by 
the Sessions Judge of Multan. On behalf of 
three of the respondents a preliminary 
objection was raised by Dr. Gokal Ohand 
Narang that the appeals in the case of 
these respondents were not *properly 
instituted, inasmuch as a copy of the full 
order embodying the reasons of the learned 
Sessions Judge for dismissal ,of the 
applications was not attached. No author- 
ity directly in point was cited, but reliance 
was placed on the rulings relating to a 
similar provision in the Oivil Procedure 
Code. According tos, 419 of the Oriminal 
Procedure Code, a copy of the order appeal- 
ed against must be attached to the memo- 
randum of appeal. This was, as a matter of 
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fact, attached to the memorandum of 
appeal, but the only defect was that a copy 
of the full order in which the reasons for 
dismissal were given, was not attached. 
The full order was on one of the connected 
applicatfons and the order on the other 
applications was to this effect:—“Seemy 
order in Application No.4 of 1927, decided 
to-day. I dismiss this application." Pro- 
perly speaking a copy of the full prder 
should also, I think, have been attached, 
The object of requiring a copy of the 
judgment or order to be filed with “the 
memorandum of appeal is presumably to 
place the Appellate Oourt in a position to 
judge, prima facie of the correctness or 
otherwise of the grounds on which the 
judgment or order of the lower Oourt is 
ased. This object cannot be served by a 
copy of the above brief order, which is not 
complete in itself. However, in the present 
instance a copy of the full order is on 
these connected appeals. In these circumst- 
ances, it would I think be hard on the 
appellant to dismiss any of the appeals on 
this technical ground. It seems unusual 
to adopt such a course incriminal appeals. 
Section 419 of the Oode of Oriminal 
Procedure gives the Appellate Court discre- 
tion to dispense with acopy of the order. 
It was urged that the copy would only have 
been dispensed with whenthe appeals were 


` admitted. However, the wording of s. 419, 


Criminal Procedure Oode, does not appear 
to preclude the exercise of this discretion 
even atthis stage especially in view of the 
fact, that the matter does not appear to have 
been noticed atthe time when the appeals 
were admitted. laceordingly overrule the 
prelimitary objection. l 

[Nors*— The rest of the judgment isnot material 
for the purposes of this report-—Ed.) 

R. L, Appeals dismissed, 
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LAHORE HIGH COURT. 
Frast Civin APPRAL No. 1919 or 1920, 
Oetober 15, 1928. 
Present:—Mr. Justice Fforde and Mr, 

$ Justice Jai Lal. 

His Highness rua MAHARAJA or 
FARIDKOT STATE, RAJA HAR INDAR 
SINGH, MINOR, THROUGH Sardar Bahadur 
Sardar INDAR SINGH, PRESIDENT or 
* GOUNOCILor ADMINISTRATION FARID- 

KOT BTATH-—PLAINTIPR— APPBLLANT 


versus 
Me. ANANT RAM AND OTHERS—DREFRNDANTS 
-— RESPONDENTS. 
Praud—Fraudulent transfer, avoiding of —Trans 
feres fraudulent intention, necessity of proving— 
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e 
Native Princes—Right to hold property in, British 
India—Naturalizgtion Act, ($8 and $4, Vict. c. 14 
1870,)—A Hed —Indian ChiefSwhether aligh—Hvidence 
Act (I of 1872), e. 68, application of, to Punjab—Sale- 
deed, attestation of -,-Proof by attesting witnesses, 

In order to avoid a transfef on ,the ground of 
fraud it must be established that fhe transferee had 
the same fraudulent intention as the transferor 
because in law a bona fide transferee from an 
original fraudulent transferor or even from a 
fraudulent transferee is protected, [p. 67, col. 1.] 

Pothane Puthan Viti v. Adrasseri Ram Natr (2), 
followed, 

There is nothing to preventa ruler of a Native 
State from owning immoveable property in British 
India. The Courts cannot recognise any circular 
issued by the Executive Government prohibiting rulers 
of Indian States from acquiring immoveable pro- 
perty in British India unless thatcircular has the 
POEM of some law binding on the Courts, [p. 69, 
col, 1. 

Hajou Manick v. Bur Singh (4), referred to, 

A ruler of an Indian State who ie in subordinate 
alliance with the British Government is not an 
alien within the meaning of the Naturalization Aot. [p. 
69, col. 2.) 

So far the Province of the Punjab is concerned 
there isno law which requires the attestation ofa 
sale-deed. Therefore, in the Punjab it 1s not neces- 
sary for purposes of proving a sale-deed to produce 
an attesting witnessto prove his signature on the 
deed. [p 65, col.1.] 

First appeal from a decree of the Senior 
Subordinate Judge, Ferozspore, dated the 
12th June, 1920, 


Lala Badri Das, R., B., Messrs. M. L. Puri 
and Mohammad Rafi, for the Appellant. 

Dr. Moti Sagar R. B., and Mr. Balwant Rai 
for the Respondents, 4 
JUDGMENT. 

Jal Lal, J.—This appeal arises out 
ofa suit instituted by His Highness the 
Raja (now Maharaja) of Faridkot State 
so far back as 16th June, 1903, against 
Lala Kanehi Ram and Lala Joti Ram 
decree-holders and Mr. G. H. Coates judg- 
ment debtor and two of the nephews of 
the Raja who weré, however, described as 
pro forma defendants. The entire evi- 
dence in the case was finished in August, 
1904, but its decision was delayed owing 
to some application” made in the Ohief 
Court of the Punjab, the death of some 
parties including the Raja of Faridkot and 
the consequent abatement of the suit, ré- 
fusal toset aside the abatement and fur- 
ther proceedings in the Ohief Court 
relating to the abatement. Finally the 
case wentup to the Privy Council and it 
wasin 1917 that the question of abatement 

was finally decided by their Lordships of 
the Privy Council and the suit remanded 
tothe trial Oourtto be proceeded with on 
its merits, It ia not necessary to mention 
in detailthe various steps of this litigation 
till 1017 as they are sufficiently described 


i 
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in Brij Indar Singh v. Kanshi Ram (f 
where they udgment,of their” Lordships is 
reported. 

The Senisr Subordinate Judge of Feroze- 
pore who heard if after the remand dis- 
missed the suiton the 12th June, 1920, and 
from the decrée dismissing the suit an 
appeal was lodged in this Court but it 
conld not be heard owing to the death of 
several parties toit'and the consequent 
preliminaries to implead their legal re- 
presetitatives, When, however, it came up 
for hearing in this Court on its merits in 
February, 1925, an objection was taken on 
behalf of the respondents that the appeal 
was incompetent for want of proper parties. 
It appears that all the original parties to 
this litigation have died. Lala Joti Ram, 
defendant, died when the suit was pend: 
ing inthe Court of the Senior Subordinate 
Judge and his legal representatives were 
broughton the record one of whom was 
Lala Amar Nath, but when the decree sheet 
was prepared by the Senior Sabordinate 
Judge his name was inadvertently omitted 
therefrom; and in consequence of this omis- 
Bionthe appellant did not implead him 
asa respondent. On the objection as to 
the competency of the appeal the appel- 
lantprayed for an adjournment and this 
having been granted an application was 
made by him to implead Lala Amar Nath 
ås a respondent but this prayer was re- 
fused bya Bench of this Court on the 28th 
May, 1926. Thereupon an application was 
madein the trial Oourt to amend the 
decree bf inclusion therein of the name 
of Lala Amar Nath. This application 
having been granted, aad she decree 
amended accordingly, the appellant pre- 
sented afresh application here praying 
that Amar Nath be adde@ asa respondent 
tothe appeal filed in .1920, and also by 
way of precaution hefiled a fresh appeal 
en full Uourt-fee stamp against the decree 
as amended by the “Senior Subordinate 
Judge by hisorder of the 15th December, 
1926. Both these appeals were put up be- 
fore us for hearing, 

The aboveis an explanation ofthe delay 
in the hearing of the appeal. 

Now, turning to the merits of the case 
the decree-holders Lala Joti Ram and 
Lala Kashi Ram having obtained money- 
decrees against Mr, G. H, Ooates attached. 


(1) 42 Ind. Cas. 43;104 P. R. 1017; 33 M. L. J. 486; 
22 M. L, T 362; 6 L. W. 592; 126 P. W. R. 1917; 15 A. 
113.777; 19 Bom. L. R. 860; 3 P.L. W. 313; 28 0, 
L. J. 572; (1917) M. W. N, Bil; £2 O. W. N, 169; 127 P. 
LAR, 1017; 45 O, SETAL A, 238 (P, O.), 
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certain immoveable properties situate in 
Ferozepore in execution of those decrees. 
Objections were taken on  bthalf of the 
Raja of Faridkot that he was the owner in ° 
possession of such properties and, therefore, 
they were not liable ito attachment in 
execution of the decrees, These objections 
having been disallowed the suit out of 
which this appeal has arisen was instituted 
by thg Raja under s. 283 of the Civil Pro- 
cedure Oode of 1882 praying that histitle 
to the disputed properties be declared and 
the fame be released from attachment. 
It was averred in para. 7.of the plaint that 

. G H. Coates judgment-debtor 
was the original owner of the disputed 
properties and that he had mort- 
gaged thesame from time to time to the 
Agra Bank Limited of Lahore, and that on 
the 17th January, 1895, Mr. G. H, Costes 
sold the said properties to the Bank in 
settlement of the sum of Rs. 40,000 due by 
him to the Bank. It was further alleged in 
para, 8 of the plaint that on the 27th 
September, 1897, the Agra Bank Limited, 
Lahore, sold the said properties to the late 
Raja of Faridkot the father of the plaintiff 
for Hs. 25,000. The sale,it appears, was in 
the name of the younger minor son, Kanwar 
Gajinder Singh, of the late Raja, but it was 
alleged that this was merely a benami 
transaction and that the real purchaser of 
the properties was the Rajaof Faridkot. 

It may be mentioned that the minor 
nephews of the Raja who were impleaded 
as the pro forma defendants in the suit were 
the sons of Kanwar Gajinder Singh. 

To this plaint the decree-holders defend- 
ants pleaded inier alia that the deed in 
favour of the plaintiff executeddn 1897 was 
executed fraudulently and collusively, that 
the properties had always been in possession 
of the judgment-debtor and that the Raja of 
Faridkot had never been in possession 
thereof. The benami nature of the trans- 
action was denied and the sale to the Agra 
Bank by Mx. G. H. Coates was also denied, 
The validity of the sales in favour of the 
Agra Bank and the Raja was denied. It 
was further pleaded that the Raja was not 
entitled to purchase immoveable property 
in British India. Mr. G.H, Ooates, how- 
ever, in his pleading admitted both the 
sales. On these pleas the necessary issues 
were framed and the suit proceeded to trial * 
and as I have already observed the evidence 
of both the parties had been closed in 1904 
when thesuit abated. When the case went 
back to the Senior Subordinate Judge after 
the settlement of the question of abatemen, 
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afurther objection was taken on behalf 
of the contesting defendants that the suit 
was barred by res judicata, This objection 


, arose under the following circumstances:-~ -` 


A part of the property attached was 
acquired by Government for a public 
purpose under the provisions of the Land 
Acquisition Act in 1913, and a dispute arose 
as to who was entitled to the compensation 
for thesame. The Raja claimed the com- 
pensation on the ground of his ownership, 
the decree-holders on the other hand claimed 
that they were entitled to the same as the 
Raja's suit having abated the necessary 
consequence was that the attachment of 
the property continued in full force and his 
claim of ownership thereto negatived. The 
Divisional Judge, Mr. H. Scott-Smith, who 
exercised the powers of “the Court” under 
the Land Acquisition Actheld by his judg- 
ment dated the 17th December, 1913, that 
owing to the abatement of the suit under 
s. 283, Civil Procedure Code, the attaching 
decree-holdera were entitled to thecompensa- 
tion and he directed the payment thereof 
accordingly. He did not, however, go into 
the question of the respective rights of the 
disputants to the land acquired. The 
decree holders contended before the trial 
Judge in this case that the decision of the 
Court in the Land Acquisition proceedings 
operated as res judicata to the plaintiff's 
claim of ownership to the disputed pro- 

erties. 
d The Senior Subordinate Judgehas held 
that by virtue of the decision of the 17th 
December, 1913, the present suit is barred 
by res judicata and that the Raja of Farid- 
kot, being,an alien, was not legally entitled 
to pyrehase property in British India, and 
consequently the sale in his favour was void, 
At the same time he held that the sales 
in favour of the Agra Bank and the 
Raja of Faridkot were genuine transac- 
tions and were for full consideration 
but in his opinion the deed of sale in 
favour of the Agra Bank by Mr. G. H. 
Coates not having been proved by legal 
evidence the Bank did not derive any 


title under the sale and consequently could e 


not paes any title to the Raja of Faridkot, 
Thig view was based on the ground that 
in spite of the fact that the Manager of 
the “Bank. and Mr. G. H. Ooates both went 
into the witness-box to prove the exe-» 
cution of the gale deed in favour of the 
. Agra Bank Limited, their evidence was 
legally insufficient because two attesting 
witnesses to the deed were not produced 
as required by s, 88 of the Indian Eyi- 
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thé suit had been dismisged by the Senior 
Subordinate Judge. e 
` At the commencemept of^the hearing 
of the appeal before us an’ objection was 
taken by the respondents’ Oounsel that Mr, 
G. H. Ooates having died in 1908 his legal 
representatives were impleaded in. his 
place and that one of such legal representa- 
tives has died since but his legal represeuta- 
tives have not been brought on the record, 
therefore, this appeal has abated. This 
matter is, however, concluded by the de- 
cision of their Lordsdips of the Privy 
Council who held that ''Ooates the judg- 
ment-debtor was only formally called and 
the non. presence of his representatives 
would aflord no ground ,for the abate- 
ment of the suit’. We consequently over- 
rule this objection of the learned Counsel, 

An objection was then taken by the 
respondents that the name of Amar Nath 
could not be added to the Appeal (No. 1919 
of 1920)asthe appeal is from a decrée 
which was not originally passed against 
him. It was also incidentally urged that 
the application to amend the decree had 
been made after the lapse of a consider- 
able time from tbe preparation of the 
decree sheet in 1920 and, therefore, that 
the amendment should not have been al- 
lowed. But there was no appeal before 
us from the order of the Senior Subordi- 
nate Judge amending the decree sheet 
and, therefore, weheld that this objection 
was not available to the respondents be- 
fore us. On the merits of the applications 
having regard to the fact that the appeal 
was from the decree passed in 1920 which 
in reality was in favour of Amar Nath 
also but his name was left out by an ac- 
cidental mistak@ and the decree sheet 
was amended in 1926, we considered it 
proper in the interests of justice to allow 
the addition of Amar Nath as a respond- 
ent in the appeal, such addition having 
become necessary owing to the subsequent 
amendment ofthe decree. We, therefore, 
directed that the name of Amar Nath be 
added as a respondentin the appeals. 
The appellant thereupon withdrew the ap- 
peal which he had filed: by way of precau- 
tion; that is, Appeal No .139 of 1927. - 

It is hardly necessary to notice the objec- 
tion of the respondents that two appeals 
against the same decree are incompetent 
and both should, ‘therefore, be dismissed, 
No provision of the Civil Procedure Code 
was cited in support of this proposition 
and | am aware of no legal bar tothe . 
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institution of more than ane suit on the 
8ame cyuse Of aĉtion though tnere is a 
prohibi on to their trial simultaneously. 
Bection 10 of «the Oivil*Procedare Ovde 
contemplates that where two suits involving 
the same dispute between the same, parties 
have been filed the latter of them must 
be stayed pending the disposal of the 
earlier, The same rule would apply to 
appeals and if the latter appeal had not 
bean withdrawn by the appellant it would 
have been nefessary for us to stay it pend- 
ing the disposal of Appeal No. L419 of 1920, 

Mr. Moti Sagar, who appeared for the 
respóndents before us, frankly admitted 
that he coald not support the conclusion 
of the Senior Subordinate Judge that 
the sale-deed in favour of the Agra Bank 
Limited had not been proved owing to the 
non-production of the attesting witnesses 
to prove their signatures thereon, Section 
68 of the Evidence Act has no application 
to the case before us because there is no law 
which requires the attestation of a sale- 
deed so far as this Province is concerned 
The sale-deed has been proved by the tes- 
timony of Mr. G. H. Coates and of Mr. 
Williams who was the Agent of the 
Agra Bank Limited. Tara Parsanno Das 
an attesting witness also gave evidence as 
to his attestation of the deed. l hold, 

. therefore, that the conclusion of the learn- 
ed Senior Subordinate Judge that the 
sale-deed dated tne 17th January, 1895, has 
not been proved by any legal evidence 
must he reversed. 

Bat for his conclusion referred to above 
the learned Judge below would have held 
tne Bale deed by Mr. Ooates to be valid 
and also tne sale in favour of the plaint- 
if by the Bank to be genuine and for 
fullconsideration The respondents’ Coun- 
sel, however, strendously contested this 
view of the learned Judge, He urged 
that the deed in éavour of the Bank was 
fictitious and thatthe sale by the Bank 
in favour of the Raja was in reality a 
transfer to Mr. G H. Ovates and was effect- 
ei with & view to protect the property 
from the creditors, lt is common ground 
that during 1895 and 1837 Mr. G H Ooates 
was heavily involved in debt. Mr. Wil. 
liams states that he owed something like 
Rs. 80,000 to the Bank which was secup- 
ed against his property. He further states 
that Dy the sale of tha proparties ia dis- 
pute by means of the sale deed of the 

-176n*Jaauary, 1845, for, Rs. 40,00), which 
is the consideration recited ia the deed, the 
entire liability of Mr, G H, Ooates to the 
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Bank was wiped of. Mr. G. H. Ooates 
also deposes to the same éffect. Oa the. 
face of it, therefore, the trarfsaetion was a 
straightforward one aad there is no groutd 
to suspect that Mr. Q. H. Coates retained 
any rights in the properties sold by him. 
The learned Oounsel, however, argues that 
what transpired afterwards clearly indi- 
catgs that the sale in favour of the Bank 
was fraudulent and was effected with a 
view to protect the property from the 
creditors of Mr. G. H. Uoates. 

In this connection it is to be noted 
that in the pleadings of the defendants 
it is nowhere averred that the sale by 
Ooates to the Bank was fraudulent aud 
without consideration though such a plea 
is expressly raised with regard to the sale 
by the Bank to the Raja. 

Now with regard to this part of his 
case Mr. Moti Sagar relied upon the 
following factors to establish his plea:— 
(1) Mr. G. H. Ooates remained in posses- 
Bion of the property throughout after the 
sale in favour of the Bank and even 
after the sale in favour of the Raja by 
the Bank. (2) The sale in favour of the 
Raja though ostensibly for Rs. 25,000 paid 
in cash was really for Rs. 45,000, Rs. 20,000 
the remaining consideration having been 
secured to the Bank by a promissory note 
executed by Mr G.H Coates in ite favour, 
(3) Mr. G. H. Coates after he had executed 
the sale-deed in 1895 sold without the con- 
currence of the Bank certain water lifts 
which were included in the property sold. 
With regard to the first contention it 
does appear that Mr. G. H. Coates was 
allowed to occupy a part of the property 
and continued to do so till hi death, 
but it is iu evidence that he was to 
pay rent, and though on account of his 
impecanious circumstances he did not 
actually pay any rent tothe Bank he was 
always considered liable to-pay the same. 
Other portions of the property were ocou- 
pied by other including Mr. A. Coates 
son of Mr. G H. Ooates who had agreed 
to pay reat independently of his father 
for the portion occupied by him and there 
is correspondence on the record from 
which it appears that demands wete made 
{from him forthe rent due, 1t also appears 
from the evidence of Mr. Williams and 
other Bank officials that care-takers were 
appoiated by the Bank for the property 
purenasel, It seems to me that Mr. G, H. 
Coates being in insolvent circumstances 
transferred the property in full payment 
of his debis due to the Bank who had 
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no hopé of recovering anything more from 
him. The Bdnk itself being in a shaky 
"condition ate:that tipe was in its turn 
anxious to sell the property and considered 
that Mr. G. H. Coates would be the best 
‘person, to look after it and to secure a 
‘purchaser therefor. The Bank, therefore, 
allowed him to remain in a part of the 
property without the expectation of reglis- 
ing the rent immediately. 
, it will be convenient to deal with the 
question of the sale of the water lifts*at 
this stage. There were some water lifts 
on the property sold and after the sale 
they were handed over by -Mr. G. H. 
Coates to the Steam Mills Oompany of 
which he was the Managing Director. When 
the Bank questioned him as to why he 
had sold the water lifts to this Company 
without their permission Mr. G. H. Coates 
explained that they had already been sold 
to. them, that isto say, before the sale to 
the Bank, but that, their possession was 
actually given to the Oompany after the sale. 
The Bank took no further steps in the 
matter. It migh have considered that it 
would be useless to press the matter 
further and accepted the word of Mr. G. H. 
Ooates. I do not see that under the 
circumstances the transaction militates 
against the genuineness of the sale to the 
Bank. On the other hand the fact that 
the Bank objected and that Mr, G. H, 
Coates had to give an explanation of the 
transaction shows that the Bank considered 
itself to be the owner of the property. 
Now with regared to the second con- 
tention as to the consideration of the sale 
deed of the 27th September, 1897, I have 
purposeby left this question for discussion 
at this stage because it has a very close 
connection with the nature of the transfer 
to the Raja of Faridkot. Mr. Moti Sagar 
conceded and it is amply proved by the 
evidence on the record, that is, the testi- 
mony of Mr. Williams, Mr. G. H. Coates, 
Babu Rei Baroda, the then Ohief Minis- 
ter, Faridkot State, and other officials of 
the State, that Rs. 25,000 was actually 
paid by the State out of its treasury in 
consideration for the transfer of the pro- 
erty im the name of Kanwar Gajindar 
Bingh. It appears from the statements of 
Mr. G.'H. Coates and Mr. Williams that 
a promissory note for Rs. 20,000 was exe- 
cuted by the former in favour of the 
Bank and this promissory note was admit- 
tedly executed to enable the Bank to sell 
the property to the Raja. Technically 
ppeaking, therefore, the sale in favour of 
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the Raja was in considegation of Rg. 25,000 
paid by him in cash to thè B and of 
the execution of a promissory mote for 
Rs. 20,000 by Mr G. H. Ooategin favour of 
the Bank. Mr. Moti Sagar strenuously aon- 
tends that thisis a clear indication of the 
fact that the sale was really for Rs, 45,000 
and that the Raja really madea present 
of Rs. 25,000 to Mr. G. H. Coates in order 
to secure the property but had the sale- 
deed executed in favour of his minor 
nephew in order to protect the property 
from the creditors of Mr. G, H. Coates. 
On the face of it this looks to be a very 
strong argument in support of the defend- 
ants’ plea as to the nature of the transao- 
tion but a close examination of the facts 
shows that this is not the cabe. 

What happened is this: after the pro- 


perty had been purchased by the Bank 


for the nominal value of Rs. 40,000 it 
began to look out for purchasers and 
apparently asked Mr. G. H. Ooates to find 
one. To the Head Office of the Bank in 
London and its share-holders it was neces- 
sary for the Bank, especially at a time 
when it was in a shaky condition, to show 
that they were not likely to lose in the 
transaction. On the other hand Mr, G. H, 
Coates had built up this property and 
was actually residing in a part of it. He 


was anxious not to be disturbed in his - 


tenancy. He had business dealings with 
the Faridkot State and apparently had a 
certain amount of influence over the Raja. 
He, therefore, thought that} if he could get 
the Raja to purchase the property he was 
not likely tp be disturbed in his tenancy 
and if he ever came into funds he might 
be able to induce the Raja to re-transfer 
the property to him. It was consequently 
his interest to have „the property sold to 
a friend and with this view he began to 
induce the Raja to purchase the property. 
The Agent of the Bank in Ferozepore 
obtdined permission of tha Head Office to 
sell the property for Rs, 45,000 that is, 
showing a profit of Re. 5,00€ but when it 
came to the actual discussion of the sale 
to the Raja the latter was not prepared 
to pay more than Rs, 25,000. . The Agent, 
therefore, in order to show that he had 
fulfilled the wishes of the Head Office on 
paper and after a good deal of correspond- 
ence with Mr. G. H. Costes and persua- 
sion of the Raja by the latter, agreed to 
sell the property. to the former for 
Rs. 25,000 on condition that Mr. G. H. 
Coates gave a promisgory note for Re, 20,000 
in «favour of the Bank. So far as Mr. Œ. H, 
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Ooates js congerned he did not mind pass- 
ing a missory note for any amount 
because swing to his insolvent circum- 
stances he ram no practical risk of being 
ever made to pay the amount. On the 
other hand he gained the advantage of 
hgving the propery sold to the Raja who 
was not likely to turn him out therefrom, 
his main object being to remain in occtipa- 
tion of that part of the property in which 
he resided. It isimportant to note that so 
far as the Raja is concerned it has not been 
shown that he was aware that a promissory 
note for Rs. 20,000 had been passed 
by Mr. G. H. Ooates in favour of the Bank 
in consideration of the latter selling the 
property to him. It seems that the nego: 
tiations were carried on by Mr. G.H. 
Ooates with the Bank and it was on 
very few ocoasions that the Bank and the 
Raja eame into direct contaet. The final 
: &rrangement was however made by the 

Ohief Minister of the State with the 
Bank. 

Assuming for argument's sake that the 
sale in favour of the Bank was fraudulent 
and that both the Bank and Mr. G. H. 
Coates combined to induce the Raja, 
with an ulterior or fraudulent object, to 
purchase the property, in order to succeed 
the respondents must establish that the 
: Raja also acted in the transaction with 
the same object because in law a bona fide 
transferee from an original fraudulentitrans- 
ferror evenfrom a fraudulent transferee 
is protéeted. Reference in this connection 
may be made to Pothane Pathan Vittil v. 
Adrasseri Ram Nair (2) where the whole 
case law on the subject is fully discussed, 
and to a judgment ofa Division Bench of 
this Oourt in Ibrahim v. Jiwan Das 
(Second Oivil Appeal No. 2436 of 1918) 
where the learned Judges remarked that: 

“The knowledge and intention of the 
transferee arethe determining factors in 
these cases. If the transferee buys in good 
faith aud for valid consideration his pur- 
chase cannot be set aside by reason of 
the transferor having sold the propesty 
for the express purpose of defeating or 
delaying his creditors. In each case it is 
a question of fact asto whether or not the 
transferee has bought in good faith and 
without knowledge of the transferor% 
object for selling.” 


In order, therefore, to establish their plea 
.it is necessary for ‘the respondents to 


(2) 73 Ind. Cas 727; 46 T 478; 44 M, L. J. 587; 17 
Ty, W. 547; 32 M. DL. T. 372; A'I, R, 1923 Mad. 598," ° ' 
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establish not only that the-sale was for 
Rs. 45,000 in the manner alregdy indicated 
but that the Raja had full knowledge pf 
the factthat Mr. G. H. Coates had execut- 
ed a promissory note for Rs 20,002in con- 
Bideration ofthe sale and further that it 
was his intention that the real owner of 
the property would be Mr. G, H. Coates; 
in ether words that Rs. 23,000 paid by the 
Raja were really a present to Mr. G. H. 
Ogates. There is absolutely no evidence of 
this on the record. On the other hand the 
following circumstances clearly indicate 
that the Raja always intended that this 
should bea genuine sale ia his favour and 
that the property should vestiuhim. In 
thia connection it may be conceded that it 
does appear that both Mr. GQ. H. Coates 
and Mr. Williams did not act in a straight- 
forward manner either to the Head Office 
and to the share-holdera of the Bank or to 
the Raja. But whatever may be said about 
their conductin the affair, so far as the 
Raja is concerned his dealings were above 
suspicion. When the Raja was first ap- 
proached aboutthe purchase of the property 
he declined to entertain the proposal 
stating that he did not understand what 
benefit Mr. G. H. Coates thought he would 
derive if he (the Raja) purchased the pro- 
perty and that he was sorry he could not 
help him inany way and no longer in- 
tended to buy the property iu the way in 
which Mr. Coates desired. (See Ex. D-7 
(a) dated the 2nd May, 1895). Later, how- 
ever, when Mr. G. H. Coates had succeed- 
ed in inducing the Raja to purchase the 
property the question of the ganetion of the 
Government of India for the purghase of 
the property by the Raja was considered. 
It appeare that there is some executive 
order of the Government of India pro- 
hibiting the purchase of immoveable pro- 
perty in British India by the Raling Ohiefs 
without the permission of the Government. 
I will advert to this subject later on. 
Whether the sanction was actually applied 
for does not appear from the record but 
it was intended thatit would be applied 
for. Butthe question of sanction would 
not have arisen, if the Raja was not to be 
the real purchaser, . 
Finally the properiy was purchased in the 
name of the minor son ofthe Raja. Now if 
it had been the intention of the Raja that 
the real title to the property should vest 
in Mr. Coates he would not have selected 
his minor son to bea the ostensible 
vendee thus making it more difficult to 
re-transfer the property to Mr, Qoateg, 
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Admittedly Rs. 25,000 was paid by the 
Raja out of the State treasury and be- 
fore this amount was pajd the Ohief Minis- 
ier was deputed to satisfy himself as to 
the title by making enquiries from the 
Bank. There is absolutely no reason to 
disbelieve the statement of Babu Rai 
Baroda the Ohief Minister on this point. 
Why should the Raja have troubled akout 
the title if Mr. Ooates was the real pur- 
chaser. 

But Mr. Moti Sagar contends that the 
Raja must have known of the terms of the 
purchase, i.¢., the execution of the pro- 
missory note by Mr. Costes and that in 
any case the latter was acting as his agent 
and, therefore, his knowledge of the nature 
of the transaction must bind his principal. 
There is no reliable evidence on the record 
to show that the Raja had any know- 
ledge of the execution of the promissory 
nute by Mr. Coates. The latter no doubt 
has stated in his evidence that the Raja 
knew ofthis transaction and it was on 
the Raja's promise to pay him Rs. 20,000 
that he executed the promissory note. I 
am not prepard to believe the statement 
of Mr. G. H. Costes on this point. An 
examination of his statement and that of 
Mr. Williams clearly indicates that the 
conduct of both these witnesses in this 
affair has not been above suspicion If 
it is true that the Raja knew that the 
consideration for the sale included the 
promissory note for Rs. 20,000 then he 
would have taken the precaution of hav- 
ing the consideration of Rs. 45,000 men- 
tioned in the sale-deed and not Rs. 25,00). 

With regard to the contention that Mr. 
GQ. H. Joates was acting as the agent of 
the Raja there is no evidence to show 
that that was so, Mr. G. H. Coates waa 
trying to induce the Raia to purchase the 
property for reasons which [ have already 
mentioned. He was, therefore, acting as a 
sortof medium between the Bank and the 
Raja but thatis quite different’ from his 
being the agent of the Raja. Having 
regard to allthe above factslagree with 
the learned Senior Subordinate Judge that 
the sale in favour of the Raja was for 
Rs. 25,009 paid by him and wasa genuine 
transaction. 

Tho plea taken on behalf of the respond- 
ents in tne Court below that the Raja could 
not sue fora declaration of his title as the 
purchaser mentioned inthe sale-deed was 
his minor nephew wasnot pressed before 
us and in view of wnat has been stated 
above it is quite clear that the Raja was 
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the real owner ef the property and the 
consideration for the sale wd& paig out of 
the State treasury. The heiry of the 
nephew were impleaded asepro , forma de- 
fendantsand have supported "the claim of 
the Raja. . 

This leaves the consideration of two 
grounds on which the plaintiff's suit his 
beer dismissed by the learned Senior Sub- 
ordinate Judge, The firstis that the suit 
is barred by res judicata. I have already 
explained that by virtue of & decision of 
the District Judge in proceedings under 
the Land Acquisition Act compensation for 
part of the attached property was paid to 
the decree-holders on the ground that the 
guit ont of which this appeal has arisen 
had abated on the date of the ‘decision. I 
have also atated that the District Judge did 
not profess to decide the title of the plaint- 
iff adverselyto him independently to the 
abatement of the suit. There was thus 
no adjudication by himon the merits of 
the claims of the respective disputants be- 
forehim. His conclusion being based on 
the order of abatement which was sub- 
sequently set aside by the superior Oourts 
itis apparent that the very ground on 
which it was basedwas thus taken away. 
I am, therefore, unable to understand how 
the present suit could be barred by 
the rule of res judicata by virtue 
that decision. Moreover in the present 
case we are concerned with the 
circumstances as they existed in 1904 when 
the suit was instituted and admittedly no 
decision adverse to the plaintiff as to his 
title had begn given on that date by any 
competent Court and which could not be 
set aside in thepresent suit. No claim 
for the refund of the money paid to the 
deoree-holders as a result of the award is 
made in this appeal nor could such a claim 
be made in these proceedings. Under the 
circumstances L am unable to see how the 
rule of res judicata can bar the present 
declaratory suit. Bommadevara Naganna 
Naidu v. Ravi Venkatappayya (3) relied 
upon by the learned Counsel nas no bearing 
on'this case, Taat decision may have some 
application if a suit is instituted or an 
application is msde by the Rajafor the 
refund of the money paid to the decree- 
holders, but this isa matter on which I need 
express no opinion. Similarly for the 


(3) 76 Ind. Cas. 504; 46 M. 895; (1933) M. W. N. 554; 
214 L J 724; A IR. 1923 P.O. 167, 33 M. L.T. 
262; 45 M. L. J. 657; 27 Bom L., R. 1290, 18 L. W. 
913; 28 O, W. N. 563; 39 Q. L, J, 312; 50 IL A, 30 
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purposas of this ĉase it is not necessary for 
me to &xamine the proposition that the 
decision of thes Distriot J'udge on & dispute 
between the'rival claimants to compensation 
for property. acquired under the Land 
Asquisition Act oras to the apportionment 
Uf the compensation bara a subsequent suit 

“by one of the disputing parties to establish 
his title to the property acquired, 

The second ground of the dismissal of 
the suit relites to the incompetency of a 
Ruling Ohief in India to acquire property 
in British India. It is contended that 
under some circularofthe Government of 
India the Ruling Ohiefs are prohibited from 
purchasing immoveable property in British 
India without the permission of the Govern- 
ment of India. No such circular was 
produced before us nor was it stated under 
what legislative provision such a circular 
was or could beissued. It may be that for 
political, economic or other reasons the 
Government desire to restrict the purchase 
of immoveable property in British India by 
the Ruling Chiefs but before sucha desire 
ean be enforced through the Law Courts of 
this country it must be shown that the 
circular issued by the Government is one 
that has the sanction of some law binding 
on the Courts. 

Another ground of the same contention 
was that there is legislative authority 
prohibiting the purchase of immoveable 
property by the Ruling Chiefs. Reliance 
was placed on s. 86 of an enactment of 
1833, 3 and 4 William IV, c, 85and &.1 
of Act IV of 1837 passed by, the Right 
Hon'ble the Governor-Generafof India in 
Oouncil on the l7th April, 1837, The 
provisions of both these Statutes are enabl- 
ing ones. The first of theselays down that 
it would be lawful'for the natural bora 
subjects of His Majesty to acquire im- 
moveable property in any part of the 
territories of the Hast India Company and 
the second provides that itshall be lawful 
for any subject of His Majesty to acquire 
immoveable property in any partof the 
territories of the Hast India Company. "In 
both these enactments a cledr distinction 
is made between the ,natural born subjects’ 
of His Majesty or ‘the subject of His 
Majesty’ and ‘the natives of the said 
territories’ from which it would appear that 
the expressions ‘natural born subject of 
His Majesty’ or ‘the subject of His Majesty’ 

* as used inthese Statuteg mean the British 
subjects of His Majesty as distinguished 
from the “native of Iadia”, Itthus seams 

to me that the provisions of the enactment 
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were intended merely to’ remove any 
restrictions that might have existed on tht 
right of the British subjects of His Majesty 
to acquire immoveable property within 
such territories and it does not necessarily 
follow from them that others not mentioned 
therein were prohibited from doing so. 

lt was then contended by the learned 
Ootinsel that the Raja of Faridkot being an 
alien was debarred from purchasing pro- 
perty in British India, Reliance was placed 
in support of this contention on the 
Naturalisation Act of 1870, 33 & 34 
Viet. c. 14 which enables an alien to 
take, acquire, hold and dispose of real 
and personal property of any description 
in the same mannerin all respects as a 
natural born subject but expressly not to 
confer any right on an alien to hold real 
property situate out of the United Kingdom. 
It is contended that this enactment which 
enabled an alien to hold immoveable pro- 
perty in the United Kingdom expressly 
provided that the privilege conferred did 
not extend to property out of the United 
Kingdom. In the first instance I am 
unable to hold that this enactment applied 
to this Province but if it does it cannot be 
held by any stretch of language that the 
Raja of Faridkot is an alien. 


Admittedly he isin subordinate alliance 
with the British Government and thus 
owes allegiance tothe British Crown and, 
therefore, he cannot be held to be an alien. 
In para. 662 of the first volume of 
Halsbury's Laws of England an alien is 
defined to be a subject ofa for-ign state 
who has not been born withirf the alle- 
giance of the Orown and persohs born 
within the allegiance of the Crown are 
stated to include every person whois born 
within the dominion of the Orown while 
the dominions of the Orown are defined to 
include any place situate within the 
territory of a Prince whoissubject to the 
Crown of England in respect of such 
territory. I am inclined to hold that the 
Raja of Faridkot comes within this last 
category and is not, therefore,an alien. 
Reference may in this connection be made 
to Hajow Manick v. Bur Singh (4) were it 
was held by & Divieion Bench of the Qalcutta 
High Oourt that there was nothing to 
prevent a foreign or Feudatory State from’ 
holding immoveable property in British 
India. I should have thought that the 
matter was beyond controveray, but the 
contention of the defendants found favour 
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. with the learned Senior Subordinate Judge 
and, thereforp, I thought it advisable to 
notice the grounds of the decision though 
briefly. 

I Have now disposed of all the important 
questions that were debated before us by 
Oounsel on both sides. It only remains to 
say that from what I have stated above it 
follows that the plaintif, the Raja» of 
Faridkot, had a perfectly good title to the 
properties in dispute and consequently thgt 
they were not liable to attachment in 
‘execution of the decrees against Mr. G. H. 
Coates and, therefore, the plaintiffs suit 
should have been decreed. I would accept 
this appeal, set aside the decree of the 
Senior Subordinate Judge and decree the 
suit with costs. 

Fforde, J.—1 agree. 


R. L. Appeal allowed. 


LAHORE HIGH COURT. 
Sroonp CuivirnL APPBAL No, 119 or 1928, 
June 7, 1928. 
Present : —Mr. Justice Tek Ohand. 
AMRITSARYA RAM AND ANOTHER 
—DEFBNDANT8—À PPRLLANTG 


versus 
DIWAN CHAND raeoves Babu GANDA 
RAM urs Mukhtar—PLAINTIFR 
— RESPONDENT. 

Adverse possession——Possession of part of land— 
Presumption asto possession of whole—Possession by 
trespasser—Adverse possession, extent of—Abadi— 
Inclusion af banjar land in abadi, effect of, on proprie- 
tors rights—Acquiescence-—-Trespusser building on 
another's land— Essentials of acquiescence. 

It is settled law that in the case of a trespasser 
possession of a part of the property does not raise 
a presumption of possession of the whole. It is the 
very essence of adverse possession that it must be 
marked by clear and unequivocal acts of ownership 
and must be sufficiently definitive ns regards dura- 
tion, continuity and extent. The presumption, 
therefore, extends only to the area which is effect- 
ively occupied and in the case of an open plot of 
land cannot extend to areas which were not in the 
actual possession of the trespasser. [p. 71, col. 2.1 

The mere inclusion of banjar land in the abadt 
does not divest the original owner of his proprie- 
tary rights therein. (p. 71, col. 1.] 

e Where «a trespasser has built on land belonging 
to another, to constitute acquiescence on the part 
of the owner the following essentiala must co- 
exist :—(1) the defendant must have made a mis- 
take as to his legal rights; (2) he must have ex- 
pended some money or must have done some act 
on the faith of such mistaken belief; (3) the plaint- 
iff, the possesser of the legal right, must know of 
the existence of his own right which is inconsistent 
with the right claimed by the defendant; (4) the 
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plaintif must know of the edefeadant's, mistaken 
eliof on his rights, and (5) the pisinti faust have 
encouraged the defendant in his e diture of 
money or in the other acta which the has done either 
directly or by abstaining from dbsdtting his legal 
rights, [p. 72, col. 1.) 

Wallmott v. Barber (4), followed, ° 

Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the 24th. 
November, 1927, modifying that of the 
Senior Subordinate Judge, Hoshiarpur, 
dated the 18th October, 1926.. di 

Lala Badri Das, R. B., for the Appel- 
lanta. 

Mr. Fakir Chand, for the Respondent. 


JUDGMENT.—The plaintiff-respond- 
ent, claiming to be the sole proprietor of 
Mauza Basaliin the Una Tahsil of the 
Hoshiarpur District, instituted the present 
suit for possession of a plot marked a,h, 
b, c, d,e,f, g, in red colour on the plan 
Ex. 0. 1, alleging that it belonged ex- 
clusively to him, that it had been reserved 
as a catchment area for a pacca tank “K 
which was built by his ancestors and that 
the defendants had taken unlawful posses- 
sion thereof and constructed pacca build- 
ings thereon about four years before the 
suit. The defendante, who are Brahmans 
residentin the village, denied the owner- 
ship of the plaintiff of the plot in ques- 
tion and urged that it having been in- . 
cluded in the village abadi for a long 
time and having been entered as such 
since 1913, it no longer belonged to the 
plaintiff, and that they were entitled to 
take possession of it. They also pleaded 
that the site had been in their possession 
for more thin 12 years, and that the 
plaintiff's title, if any, had become ex- 
tinct by adverse possession. Asa last 
resort it was urged that the plaintiff 
having stood by and allowed the defend- 
ants toerect costly buildings had acquiesced 
in the defendants’ passession, and had 
disentitled himself to the relief claimed. 

The trial Court found that the plaintiff 
was the owner of the site in question, 
that the defendants had been in adverse 
possession of the plot a, g, m, h, but that 
no such adverse possession was proved 
with regard to the plot h, m, f,e, d,c, b. 
He accordingly passed a decree in favour 
of the plaintif giving him possession of 
the latter plot but dismissed the suit with 
regard to the former. Bath parties ap- 
pealed tothe learned District Judge who, 
while upholding the' finding of the trial 
Court that the plaintiff was the owner of 
the site held thate the defendants had 
failed to prove adverae possession or 
|| f . 
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a&acquieseenee. *He*has accordingly decreed 
the plaiN ita Suit in toto allowing the 
defendants a period of two months within 
which to rembvé the materials. 

The defendants have preferred a second 
appeal to this Court, and I have heard Mr. 
Badri Das on their behalf and Mr. Fakir 
Ohand for the plaintiff-respondent. Mr. 
Badri Das has attempted to challenge the 
finding of the Oourta below as to theiowner- 
ship of the sits in question. He has, how- 
ever, conceded that originally the plaintiff 
and his ancestors were the owners of the 
site, but that portions of the khasra num- 
bers in which the site in dispute is 
situate had been built upon by the villagers 
including the ancestors of the defendants 
many years ago, and that in 1913 the 
plaintiff himself allowed these  khasra 
numbers (169 and 170 of the Settlement of 
1868 to be entered as abadi deh, From 
this he argues that the plaintiff voluntarily 
abandoned his right of ownership in these 
khasra numbers and virtually transferred 
it to the residents in the village. After 
giving full consideration to his arguments 
and examining the relevant revenue en- 
tries Iam of opinion that this contention 
is devoid of all force, and the Courts below 
have come to a correct finding on this 
point. The mere inclusion of banjar 
land = the man Ag not divest the 
original owner of his propri i 
uud proprietary rights 

Mr. Badri Das’ next contention is that 
on the facts found the learned District 
Judge ought to have held that the defend- 
ants have succeeded in establishing their 
adverse possession over the site in question, 
He concedes that there js no proofof any 
actual overt act of adverse possession by 
the defendants over tHe site in question for a 
period beyond 12 years from the suit, but 
he contends that as portions of the khasra 
numbers 169 and 170 though situate at a 
distance from the site now in dispute, had 
been taken possession of by the defend- 
ants and built upon by them, the presump- 
tion is that they intended to take and did 
lake possession of the whole of the area 
comprised in these khasra numbers, In 
support of his contention he has referred 
me to Sirasubramany1-v. Secretary of State 
for India (1) Vithaldas v. Secretary of State 
for India (2) and Chami v, Ana Pattar (3). 
Lam, however, of opinion ‘that the rule 


* (1) 9 M. 285. : 
. (8) 26 B. 410; 4 Bom, L. R. 28. 
i 3y 33 Ind. Cas, 861; 3 L.-W. 246; (1916) LM, Wa N, 
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of law enunciated in?these [jadgments re- 
lates toa wholly different kindof property:. 
The khasra number’ 169 and 170, though 
entered as the abadi deh since 1913, were 
mostly vacant plots of land. They were 
not well-defined or well-enclosed in the 
manner in which the ‘properties concerned 
in the cases referred to above were. In 
thes% circumstances the principle that pos- 
session of a part may be presumed to be 
possession of the whole cannot possibly 
apply. It is settled law that a wrong doer 
usually gains possession only ofthat por- 
tion of the land which is in his actual 
control, and possession ofa part of the pro- 
perty does not raise a presumption of 
possession of the whole. It is the very essence 
of adverse possession that it must be 
marked by clear and unequivocal acts of 
ownership and must be sufficiently de- 
finitive as regards duration, continuity and 
extent. The presumption, therefore, ex- 
tends only to the area which is effectively 
occupied and in the case of an open plot 
of land cannot extend to areas which 
were notinthe actual possession of the 
treapasser. I must, therefore overrule the 
appellants’ contention in this behalf also 
and uphold the finding of the learned Dis- 
trict Judge that the defendant-appellants 
have failed to establish their adverse 
possession of any partof the land in dis- 
pute, 

Coming now to the question of acquies- 
cence we find it stated in the plaint that 
mostof the buildings in question were 
constructed more than four years before 
the institution of the suit. It is „conceded 
that the value ofthe site is very small 
and that the tank though originally built 
pacca has been in an abandoned condition 
for many years and is not used now for 
the supply of drinking water. Indeed 
there is evidence on the record that the 
water in the tank is not fitfor consumption 
by cattle even. It is also admitted that 
the buildings constructed have cost the 
defendants & large sum of money variously 
estimated from Rs. 5,000 to Rs. 10,000 by 
witnesses for either party. la these cir- 
cumstances if has to be consider- 
ed whether the plaintiff is entitled to 
get a deoree for possession of the whole or 
a part of the area in question by demolition 
of the valuable structures which he hag 
allowed the defendants to construct with- 
out objection. The learned District Judge 
seems to have been impressed by the fact 
that the plaintiff isan aristocrat of some 
standing in the district who does ‘not live 
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in thé village-but manages his property 

«through hisgervants. For these reasons 
he thinks that his indction for years ean- 
not: disentitle him to the relief claimed. 
I am, however, of opinion that the distinc- 
tion drawn by the learned Judge in favour 
ofthe plaintiff cannot be supported on 
any legal or equitable grounds, The law 
does not in this respect distinguish between 
an aristocrat anda commoner and circum- 
stances that inactionor laches cannotebe 
imputed tohim personally but have been 
onthe part of those whom he had em- 
ployed to act for him, is wholly immaterial. 
I do not think it necessary to elaborate 
the point as Mr. Fakir Chand has candidly 
confessed his inability to support the rea- 
soning of the learned District Judge re- 
Jating to this part of the case. It must 
be borne in mind that the plaintiff lives 
at adistance of three miles only from the 
spot in question; he is the owner of the 
whole of this village and is the zaildar of 
the ilaga. He hasagents working for him 
in this village and they had admittedly 
knowledge of the wrongful acta of the de- 
fendants, Neither he nor his agents took 
any steps to warn the defendants not to 
start the constraction. On the other hand 
they stood by and allowed most of the 
buildings complained of to be completed 
and it was not till four years after, that 
the present suit was brought. In these 
circumstances there is no doubt that the 
case comes within the rule enunciated by 
Fry.L J, in the well known case of 
Willmott v. Barber (4) where it is laid down 
that to constitute acquiescence in a case 
like thia the following essentiala must co- 
exist :—(1) the defendant must have made 
& mistake as to his legal rights; (2) he 
must have expended some money or must 
have done some act onthe faith of such 
mistaken belief; (3) the plaintiff the posses- 
sor ofthe legal right must know of the 
existence of his own right which is in- 
consistent with the right claimed by the 
defendant; (4) the plaintiff must know of 
the defendant's mistaken belief on his 
rights; and (5) the plaintiff must have en- 
couraged the defendant in his expenditure 
of money orin the other acts which he has 
tone, efther directly or by abstaining from 
assorting his legal right. 

Applying this test [ must hold that the 
plaintiff has acquiesced in the defendants’ 
possession of the plot a. g m, h. and also 
of the kotha m. m. f. q. and that he is not 


(4) (1880) 15 Ob, D, 96 at p. 105; 43 L, T, 95; 28 W. 
R. 911, 
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entitled to get a decree for*possgssion of 
the areaa g.f.q,r. The case is however, 
different with regard to tht remaining plot, 
namely, f e. d.c. b. r. q. There are no 
pacca residential buildings thereon; 
the only structures built thereon being two 
walls f.e.b andd.c and the foundatióhs 
of eertain buildings proposed to be con- 
structed. They have been recently built 
and the plaintiff cannot be said to. have 
acquiesced in the defendants’ acts in respect 
of this plot, within the rule laid down 
above. 

The result is that I accept the appeal 
andin view of the decree passed by the 
learned District Judge, grant the 
plaintiff a decree for posseSsion of the 
plot £. e. d. c.b, r. q. and allow the defend- 
ants to remove the materials of the walls 
etc. which stand on this plot and of the 
foundations which have been dug on it, 
till the 3lst August, 1928 but I dismiss the 
suit with regard to the plot a.g.f.q.r. 
Having regard to all the cireumstances of 
the case I leave the parties to bear their 
own costs throughout. 


R.L, Appeal accepted, 


LAHORE HIGH COURT. 
ORiMtNaL Revision No. 158U or 1928, 
October, 19, 1928 . 
Present :—Sir Shadi Lal, Kt., 
Chief Justice. 
EMPEROR—Pzr.TIONES 


veraus 
SHAHZAD AH MAD-——ACOUSBD— 
RESPONDENT 

Criminal Procedure Code (Act V of 1898), 5. 489— 
Sentenoe—Sentence already served out—Enhancement 
in revision. * 

Although a Oourt of Revision is slow to interfere 
where interference would involve the imprisonment 
of & person already discharged from Jail, that cir- 
cumstence alone is not an insuperable obstacle to 
the enhancement of the sentence when the sentence 
pagsed is manifestly inadequate. [p 73, col Lj 

mpress v Chuni Lal (1) and Emperor v, Shankar 
Narayan Gosavi (2), referred to. 

Ouse reported bythe District Magis- 
trate, Karnal, with his No. 1077 G. of zist 
August, 1828. . ; 

REPORT.—'‘Shahzad Abmad, accused, 
an Assistant moharrir working in Police 
Station Smalka, District Karnal, has been 
charged with committing criminal breach * 
of trust, in taking Rs, 10-80 while acting 
unger colour of office on 21st July, 1928, | 
Ten full grown camels and three young 
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ones weke impounded by Shahzad Ahmad, 
who reledwed them after recovering Rs. 15, 
Out of this gum he credited only Rs. 2 
as fine and Re, 1-9-0 asfeeding charges. He 
did this by forging the registers and making 
false entries, as is fully set out in the 
judgment of the Magistrate. The accused 
pleaded guilty and implored for partion 
and mercy. He was convicted under s. 409, 
Indian Penal Qode, and sentenced to simple 
imprisonment till the rising of the Oourt 
and a fine of Re. 100. 

I. The offence of criminal breach of trust 
by a Government servant isa very serious 
one and not one which can be passed over 
lightly. The sentence in such a case 
should he deterrent. The sentence impos: 
ed in the present case far from being 
deterrent is, in my opinion, calculated to 
encourage the commission of similar 
offence. 

IL The Magistrate has been unduly 
influenced by the family record of the 
accused. Considering the family record, 
I think the offence of the accused becomes 
all the more glaring and deserving of 
severe punishment by contrast. 

III. The accused is nearly 29 years of 
age and has more than four yoars'Bervios 
in the Police force Under these circum- 
stances the Magistrates remarks regard- 
ing his age and inexperience are not 
justified. 

IV. The Magistrate attaches undue 
weight €o the fact of admission of guilt 
by the accused. As a matter of fact the 
ease against the accused was sq clear that 
he had no alternative. 

V. The amount misappropriated is 
irrelevant ; the fact of misappropriation is 
the important point. 

Isubmit that in the publie interast a 
substantial sentence of imprisonment 
should be inflicted oñ the accused.” 

Mr. Bishen Narain Pandit, for Govern- 
ment Advocate, for the Petitioner. 

Mr. 8. M. Haq, for the Respondent. 

ORDER.—The evidence on the record 
leaves no doubt whatsoever, and indeed ib 
is admitted by the accused himself, that he 
committed the offence of criminal breach 
of trust in respect of a sum of money which 
he had received on behalf of Government 
in his capacity as an officer in charge ofa 
Police Station. He has accordingly been con- 
victed under s. 409, Indian Penal Code, and 
Benterteed toa fine of Rs. 100 and simple im- 
prisonment "till the riging of the Court." 
The District Magistrate has referred the case 
to this Court with a recommendation that 


LI " . 


BMDBROR V, SHAHZAD AHMAD, 


13 
in view of the'serious nature of the offence a, 
deterrent sentence should be ilh posed. 

Ihave listened to the able arguments 
advanced by thelearned Counsel for the con- 
vict, and after examining all the facta bear- 
ing upon the question of punishment I have 
reached the conclusion that the sentence 
passed by the trial Magistrate is manifestly 
inadequate. It is true that the Court of Revi- 
Bion is elow tointerfere, whereinterference 
would involve the imprisonment of a person 
already diseharged from Jail; but as pointed 
out by Plowden, J., in Empress v Chuni Lal 
(1) upon which the learned Counsel has 
placed his reliance, that circumstance alone 
cannot be allowed to operate as an insupera- 
ble obstacle to the enhancement of a sentence, 
The test laid down in that case is that the 
Court should not interfere if the sentence 
passed involves substantial punishment; 
but that it should interfere if the sentence 
is manifesty inadequate. Indeed, it has been 
held bythe Bombay High Court in Emperor 
v. Shankar Narayan Gosavi (2) that itis 
competent to the High Oourt to impose an 
additional sentence of imprisonment on 
revision, even where the accused has served 
out the sentence of imprisonment inflicted 
upon him by the lower Court. 

Itis true that the conviction in the 
present case will entail loss of service, but 
that is an inevitable result in every case of 
the conviction of a publie servant under 
5. 409, Indian Penal Code. It is to be 
remembered that the law prescribes 
transportation for life or imprisonment for 
ten years as the maximum punishment to 
be imposed upon an offender of this 
character. The convict in this case, not 
Only misappropriated the money, but also 
forged several entries in the registers kept 
by him; and the conclusion is irresistible 
that the penalty imposed by the trial 
Magistrate is wholly inadequate. Having 
regard to all the pros and cons of the case 
Tam of opinion that the accused should 
suffer rigorous imprisonment for a period 
of one year, and I order accordingly. 


R.L Sentence enhanced. 
(1) 7 P. R. 1889 Or. 

(2) 93 Ind, Cas. 1053; 28 Bom. L. R. 300; €7 Or. L. 
J. 557; A, I. R. 1926 Bom, 256, 
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LAHORE HIGH COURT. 
* Frest O1van Appaat No. 2443 or 1923, 
. October 24, 1998, 
Present :—Sir Shadi Lal, Kr., Ohief Justice, 
and Mr. Justice Agha Haidar, 
GHULAM MOHY-UD-DIN KHAN 
—DRBFRNDANT—ÀPPBLLANT 


ver8ua 
KHIZAR HUSSAIN, minor, TAROUGA 
TURAB ALI, GUARDIAN—PLAINTIF? 
—R8PONDENT. . 

Muhammadan Law—Hanafit School—Divorce—Forms 
of divorce—Talak-ul-bidaat by single declaration— 

ntention—Evidence Act (I of 1872), es. 112, 114 ~ 

PF saa Atl ca Oontinuance of relation- 
ship. 
. According tothe Hanafi School of Muhammadan Law 
“talak 18 of. two kinds, talak-us-sunnat and talak-ul- 
bidaat. T'alak-us-sumnat is effected in accordance 
with the rales laid down in the traditions (sunnat) 
and is regarded as the regular or orthodox form 
of divorce. Talak-ul-bidaat is the irregular form of 
divorce, but it is the most common and prevalent 
method of dissolving marriage. T'alak-us-sunnat is 
again sub-divided into (i) ahean—very proper— and 
(ii) hasan—proper. Talak ahsan is effected by a 
single declaration of talak followed by abstinence 
‘from sexual intercourse for the period of iddat, 
But.in the case of talak hasan it is necessary to 
repeat the declaration tof talak three times, once 
during sach successive tohr (period between 
‘menstruations) and to abstain after pronouneing the 
first formula from the exercise of conjugal righta 
until the third pronouncement. The talak-ul-bidaat 
is effected by a declaration of talak repeated three 
times in immediate succession or at intervals within 
one tohr. Both the modes of talak-us-sunnat give 
the husband an opportunity of changing his mind, 
for in neither case does the divorce become absolute 
until & certain period has expired. In the case of 
ahsan there is the period of iddat, while in the case 
of hasan there is the period of two tohrs within 
which the husband can re-consider hisdecision. But 
talak-ul-bidaat becomes irrevocable as soon as it is 
pronounced and gives no locus pomientie to 
the husBand. It is not necessary to repeat the 
formula of divorce three times and even a single 
declaration is sufficient to dissolve the marriage, if 
the intention to make the divorce irrevocable ig 
clearly indicated. In order to ascertain this inten- 
tion it is of vital -importance to know the exact 
ao by the husband, [p. 75, cols. 1 & 8; p. 76, 
col. 1. 

When a presas relationship such as marriage 
has been shown to exist between two persons, there 
is a presumption in favour of its continusnce and 
the burden of proving that they do not stand to'each 
other in that relationship lies on the person who 
affirms it. [p. 74, col. 2.] 

-First appeal from a decree of the Senior 
Subordinate Judge, Gurdaspore, dated the 
«27th August, 1923. 

Messrs. Abdul Rashid and Anant Ram 
Khosla for Mr. Khurshid Zaman, for 
the Appellant. 

Messrs. Mehr Chand Mahajan, Nawal 


Kishore and Desh Raj Mahajan, for the Re- 
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JUDGMENT. 
Shadi Lal, ©. J.~The dispute be- 
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tween the parties related to*the estate of 
one Hussain Bakhsh, a Rajput ofthe Gur- 
daspur District, Who diedia August, 1919. 
The defendant Ghulam Mohy*ud-din, who 
is admittedly a son of Hussain Bakhsh, is 
in possession of the entire estate; but a 
moiety thereof is claimed by the plaintti, 
Khizar Hussain, on the ground that he too 
is a son of the deceased. Now, it is beyond 
dispute that Khizar Hussain's mother 
Musammat Zainab had mdrried Hussain 
Bakhsh in January, 1905, and that Khizar 
Hussain was born in February, 1920, about 
six months after the death of Hussain 
Bakhsh. It is, therefore, clear that the 
plaintiff was born to Musammat Zainab 
within 280 days after the death of Hussain 
Bakhsh who had married her more than 14 
years before his death, and these facts at- 
tract the presumption in favour of legiti- 
macy created by s. 112 of the Indian Evi- 
dence Act. Ghulam Mohy-ud-Din, how- 
ever, retorts that Hussain Bakhsh had dis- 
solved his marriage with Musammat Zainab 
by granting her divorcein 1913, and that 
he was not her husband at the time when 
the plaintiff could have been begotten. 


The proposition of law is firmly estab- 
lished that whena particular relationship 
such as marriage has been shown to exist 
between two persons, there is a presumption 
in favour of its continuance, and the burden 
of proving that they do not stand to each 
other in that relationship lies on the person 
who affirms it. The defendant Seeks to 
discharge this onus by showing that Hus- 
sain Bakhsh severed the marital tie by 
making a declaration of talak three times 
in 1913, namely, on the 15th September, 
15th Ostoberand &5th November, respect- 
ively. The most important piece of evi- 
dence, to which our attention has been in- 
vited in this connection by Mr. Abdul 
Rashid, isa post card sent by Hussain 
Bakhsh to his son Ghulam Mohy-ud-Din 
on the19th September, 1913. It appears 
that Hussain Bakheh had acquired a plot of 
land in Ohak No. 84 in theShahpur District 
&nd that the post card was written by him 
while he was lying ill in a Hospital at Sar- 
godha, away from his wife Musammat 
Zainab who was living at that time in the 
Ohak. This document, which purports to 
have been written by Hussain Bakhsh him- 
salf, states that he had divorced hia wife 
on the 15th September, 1913, and that the 
period of the “ third divorce " would éxpiré 
on the 15th November, 1913. After stating 
that he would have’ no connection with her 
he declared his intentign to pay her main- 
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tenanca for two months in the event of her 
leaving \he village in order to live with her 
“sister. à . 

Now Musantmat Zainab was the second 
wife of Hussgin Bakhsh, and he was ap- 
parently on affectionate terms with her. It 
is not clear what led him to write this post 
card, but the evidence on the record shows 
that he wasa rash and fickle minded per- 

‘son, Even if we take this document at its 
face ‘value, itis undeniable that he intend- 
_ed_ to make two more pronouncements in 
order to complete the divorce, and the 
question is whether he made the divorce 
irrevocable by making the required pro- 
-nouncements. The defendant has attempted 
to prove this essential requirement by ex- 
amining two witnesses, Abdul Hamid and 
Abdul Aziz, but neither of them can be 
regarded as a disinterested or reliable 
_ Witness, The former is not only a first 
cousin of Ghulam Mohy ud-Din but is also 
his brother-in-law (wife's brother), and 
.professes to have gone with him to Sar 
godha on receipt of the post card. The wit- 
ness states that two declarations of talak 
were made in his presence, and that a deed 
of divorce was also written. It is, however, 
significant that no such deed has been pro- 
duced ; and that the witness's alleged com- 
panion Ghulam Mohy-ud-Din, whois vitally 
interested in the matter, does not depose 
either tothe declaration of divorce or to 
the execution of the deed. The second 
witness, Abdul Aziz, is only a chance wit- 
ness, and makes a bald statement to the 
effect that Hussain Bakhsh divorced his 
wife in 1913. It is, however? not clear 
whether he is referring to the second or the 
third pronouncement, The testimony of 
these witnesses is not dnly vague but also 
unreliable, and cannet, in my opinion, sus- 
tain the conclusion that Hussain Bakhsh 
made the two declarations of divorce after 
the month of September, 1913 

The question, however, arises whether a 
single declaration of talak as evidenced by 
the post card constituted a valid divorce 
and disselved the marriage between Musam- 
mat Zainab and her husband. For the 
determination of this question itis neces- 
sary to atate briefly the rules of the Muham- 
madan Law on the subject of divorce. Ac- 
cording to the Hanafi school, by whioh th& 
parties are governed, talak is of two kinda, 
talak-us-sunnat and talak-ul bidaat. Talak 
48s-8uunali iseffected in ‘accordance with the 
rulea laid down ia tha traditions (sunnat) 
and is regarded as thesregular or orthodox 
form of divorce. Talak-ul-bidaat is the 
^. | | É S 
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irregular form of divorce,-but it is the 
most common and prevalent method of dis. 
solving marriage. T'alak-us-sunnat is again 
sub divided into (1) ahsan—very proper— 
and (2) hasan—proper, Talak ahsan is effect- 
ed by a single declaration of talak follow- 
ed by abstinence from sexual intercourse 
for the period of iddat. But in the case of 
talék hasan itis necessary to repeat the 
declaration of talak -three times, once 
during each successive tohr (period bet- 
ween menstruations) and to abstain after 
pronounciug the first formula from the 
exercise of conjugal rights until the third 
pronouncement. The talak-ul-bidaat is 
effected bya declaration of talak repeated 
three times in immediate succession or at 
intervals within one tohr. 

It will be. observed that both the modes 
of talak-us-sunnat give the husband an 
opportunity of changing his mind, for in 
neither case does the divorce become 
absolute until acertain period has expired, In 
the case of ahsan there isthe period of iddat, 
while inthe case of hasan there is the 
period of two tohrs, within which the 
husband can reconsider his decision. But 
talak ul-bidaat becomes irrevocable as soon 
as it is pronounced and gives no locus 
penitentie tothe husband. Indeed, it is 
not necessary to repeat the formula of 
divorce three times, and even a single 
declaration is sufficient to dissolve the 
marriage, if the intention to make the 
divorce irrevocable is clearly indicated. 

Now, the post card of the 19th September, 
1913, may be taken as evidence of a single 
declaration of talak made son fhe 15th 
September, 1913, but it shows tbat the 
husband intended to adopt the hasan form 
of divorce, The evidence produced by the 
defendant does not, however, prove that 
that declaration was followed by two more 
pronouncements in October and November 
respectively. On the other hand, we have 
the fact that Hussain Bakhsh and Musam- 
mat Zainab subsequently lived together 
as man and wife, and that he described 
her as his wifein several documents. It 
is also clear that she bore hima daughter 
whom he recognised as his own child, and 
as stated above, she gave birth to the 
plaintiff about six months after his death? 
On these facta I am clear that Hussain 
Baksh did not complete the talak hasan. 
and consequently there was no valid dis- 
solution of the marriage. : 

The learned Counsel for the appellant, 
however, urges that the pronouncement 
of talak referred to in the post card 
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hould be tréated as talak-ul-bidaat, and 
That the divor$e becamsa abs)lute as soon as 
the husband manifested his intention irre- 
vocably todissolve the marriage. Thisarga- 
ment, though sound in law, rests upona 
very uacertain foundation of fact. It must 
be remembered that in the trial Oourt 
the defendant relied upon talak hgsan 
alone, but the requirements of that talak 
have not been established. It was not 
suggested at any stage of the trial of the 
suit that the husband, contrary to the 
statement contained in the post card itself 
had put an end to the marriage irrevoc- 
ably by making only one pronouncement, 
and the plaintiff consequently had no 
opportunity to meet the.ocase which is 
sought to be set up in this Oourt. As 
observed already, talak-ul bidaat is usually 
pronounced by the triple repetition of the 
formula of talak, and though the marriage 
may be dissolved by a single- declaration, 
it must be accompanied by a clear mani- 
festation of an intention to dissolve it 
irrevocably. In order to ascertain this 
intention it isof vital importance to know 
the exact words used by the husbamd, 
but the record is silent as to the precise 
formula employed by Hussain Baksh on 
the 15th September, 1913, when he made 
the declaration in question, It would 
be manifestly unjust to the plaintiff if 
we allowed the defendant to put forward 
in the Appellate Courta new case which 
depends mainly upon a question of fact, 

Upon a careful examination of the 
entire material before me I have reached 
the conclasiorf that the defendant, on whom 
the onds rested, has failed to rebut the 
presumption in favour of the plaintiff's 
legitimacy. I accordingly affirm the judg- 
ment ofthe trial Judge and dismiss the 
appeal with costs. 

Agha Haldar, J,—I agree. 

E. L. Appeal dismissed, 
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—-Fresh power-of-aitorney for applitation Jor restora- 
tion, necessity of. 

The authority of* a Counsel depends on the 
terms of the power-of-attorney, i€ any; granted by 
his client and, in the absence of snch an authority 
on the intention of the parties, express or impli- 
ed, and the eneral practice in such cases 
is a good indication of implied authority. 
Ordinarily, the prosecution or conduct of 
a suit ‘includes all proceedings till its final 
decision in the Oourta concerned There- 
fore, when the  powor-of-attorney of a Oqunsel 
authorises him generally to do all acta nevessa 
for the prosecution of the suit, no fresh power-of- 
attorney is needed according to the practice pre- 
vailing in the Punjab for filing an application for 
restoration if the case is dismissed in default. [p. 
78, col 1; p 79,col. 1. 

Oase-law discussed. 

hether the absence of a Counsel on the ground 
of his being engaged elsewhere ib or is not & 
sufficient ground for restoration of a suit dis- 
missed in default depends upon the peculiar 
facts of each case. The question that is to 
be determined is whether the absence of the 
Pleader or the party was excusable and in deter- 
mining this question due regard must be had to. 
the exigencies of the professional duties of a 
Pleader. Ifthe Oourt is of opinion that there was 
8 reasonable attempt by the Pleader to appear or 
be represented but that he was unable to do so 
because of causes which he could not reasonsbl 
control, then it must be held that there is a goo 
case for restoration. [p. 79, col. 2; p. 80, col. 1.] 

Petition for revision of an order of the 
Subordinate Judge, First Olaas, Lahore, 
dated the 26th March, 1928. 

Mesars. C, H. Carden Noad and M. 
Obedullah, for the Petitioner. 

Mesara, Jagan Nath Ayjarwaland Qabul 
Chand, for the Respondent. 

JUDGMENT.—This is a petftion by 
the defendant for revision of an order 
passed by *the Subordinate Judge, First 
Class, Lahore, on the 26th of March, 1928, 
Betting aside the dismissal in default of a suit 
for Rs, 15,930 12-04nstituted by the Punjab 
National Bank Limited against the peti- 
tioner Abdul Aziz. 

It appears that the case was fixed for the 
production of evidence by the parties on 
the 29th of June, 1926, aud was taken up 
by the Court at about two in the afternoon 
and the plaintiff not being represented 
before the Oourt, it was dismissed under 
0.14, r. 8 at 2-2 p.m. An application 
for restoration was made thesame day at 
214. The ground for restoration was that 
the Counsel engaged by the plaintiff was 
busy in another case in the District Judge's 
Oourt and that his clerk who was watshing 
the case, immediately on its being called, 
went to call another Oounsel to appear 
for his master and that Lala Gobind Ram, 
Advocate, went to appear for the plaintiff, 
bit on reaching “the verandah of the 


Court-house: he was told that the guit had 
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been dismissed in default. “An applitation 
was the upon’ made for restoration at 2.14 
and was fied for hearing on the 2nd of 
December, 1926,2but was again dismissed in- 
default on that day. 

An application was then made for restora- 
tion of the suit, and the application for re- 
stration which had been presented on the29th 
June, 1926, at 10 30 a. «. on the 2nd Decém- 
ber, 1926, in which it was alleged that the 
plaintiff's Ooungel was appearing in another 
Oourt in the same building and had left 
his clerk in the Oourt concerned to inform 
him as soon as the present case was called 
and that the moment it was called the 
clerk went to inform the Counsel but 
before the latter reached the Oourt the 
application Mad already been dismissed. 
This must have taken only a few minutes. 
It appears from a note made by the Judge 
on the same day at the instance of the 
plaintiff's Counsel that he immediately 
appeared in Court after the case had been 
dismissed and that the application was 
dismissed because the defendant's Counsel 
declined to wait. 

The application made on the 2nd Decem- 
ber, 1926, was granted by the Subordinate 
Judge, and the suit restored, but on an 
appealby the defendant the proceedings 
wereremanded to the Senior Subordinate 
Judge by Broadway, J.,on the 25th of 
November, 1927* and the trial Oourt was 
directed to decide whether the application 
of the 2nd of December, 1926, included a 
prayer for the restoration of the first 
application dated the 29th June, 1926, or 
whether it was merely an appéication, as 
contended by the defendant's Oounsel, to 
restore only the suit, and, secondly, whether 
there was any justificaMon or excuse for 
the absence of the Conneel on the 20th of 
of June and the 2nd of December, 1926, 
respectively. The learned Subordinate 
Judge thereupon after hearing the parties 
passed a detailed order which is the 
subject of the present petition, He held 
that the application of the 2nd of December, 
1926, contained a prayer both for the 
restoration of the application of the 29th of 
June, 1926, and the suit and further that 
there was a reasonable excuse for the 
absence of the Counsel on both occasions. 

Mr. Oarden Noad, the learned Govern-. 
ment Advocate who appeared for the peti- 
tioner, raised thrée points before me; firstly, 
that the application of the $nd of Decem- 
ber, 1926, did not contain -a prayer for the 


\ restoration of the application of the 29th of 


*See T07 Ind, Cas, 806—[(42}" 
* < ? 


June, 1926; secondly, that {the application 
of the 2nd of December, ls9z6, was nol, 
made by an authorised persón, it was not 
signed by the plaintiff but by the Counsél, 
who had been originally appointed by the 
plaintiff to conduot the suit but it was 
contended that the duties of the Counsel 
ended as soon as the suit had been 
dismissed bysdefault, and, therefore, that he 
was not competent to file the application for 
reatoration without a fresh power of attorney 
frém his client; and thirdly, that the facts 
disclosed did not amount to a reasonable 
cause for the absence of the plaintiff on 
both occasions. 

Now with regard to the first objection an 
examination of the application shows that 
the view of the learned Subordinate Judge 
is quite correct. The application clearly 
states thatitis for the restoration of the 
suit and the application for restoration, 

The main contention of the learned 
Counsel was that affresh power-of-attorney 
was necessary and in this connection he 
urged that Mr. Amin Oband was engaged 
for the conduct of the suit and that as soon 
as the suit had been dismissed for 
whatever reason, his duties came to an end. 
In support of his contention Oounsel relied 
upon Piroj Shah v.Qarib Shah (1, Wiru 
Ram v. Amar Chand (2), Bepin Behari 
Saha v. Abdul Barik (3) and also on the 
Rules and Orders of this Oourt, Vol. I, 
Chap. XXXI. 

In the first two cases mentioned above 
it was held by alearned Judge in Chambers 
of this Court that asuit terminates when 
it is dismissed in default or decreed 
ex parie unless it is revived anf that an 
application to set aside ite dismissal or the 
ex parte decree isa ‘case’ and, therefore, 
an application for revision lies from an 
order refusing to restore a suit or to set 
aside an ex parte decree, These judgments 
purported to interpet a judgment of a 
Full Bench of this Court reported in 
Firm Lal Chand-Mangal Sen v. Firm 
Behari Lal-Mehr Chand (4) in which it 
was held that no application for revision 
lay to this Court from 8n interlocutory 
order. Mr, Justice Oampbell, who decided 
both the cases cited, held that the} were 
not covered by the Full Bench. case. 

(1) 95 Ind. Cas. 124; 7 Lah. 161; 8 Lah. L. J. 267; 
A.J. R. 1926 Lah 379; 27 P. L. R. 321. 

(2) 94 Ind. Cas. 117, A.I. R 1926 Lah, 344; 8 Lah, 
L. J. 170; 27 P. L. R. 710. 

(3) 35 Ind. Oas. 613; 44 0.950; 21 O. W.N, 30; 24 
O. L. J. 446. 

(4) 84 Ind. Oas. 259; 5 Lah. 288; A. I. R. 1924 Lah, 
435; 6 Lah. Lu J, 058; 1 Lah, Qas, 36 (F, B) 
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Gecause the"erders concerned were not 
snterlocutory prdere. In my opinion, these 
cases are no authority*for the proposition 
that the authority of the Oounsel ends 
with the dismissal of the suit by default 
or with the passing ofthe ex parte decree. 
Similarly in Bepin Behari Saha v. Abdul 
Barik (3) it was held that proceedings to set 
aside an ex parte decree have to be register- 
ed as a separate case, But that again is 
ho authority for the proposition propougd- 
ed by the learned Government Advocate, 
The authority of the Counsel depends on 
the terms of the power-of-attorney, if any, 
granted by his client and in the absence 
of such an authority, on the intention of 
the parties express or implied, and the 
general practice in such cases is a good 
indication of implied authority. 

It is incontrovertible that a Counsel may 
be engaged to conduct a suit, to prosecute 
or defend an appeal and to execute the 
decree by one power-of attorney. There 
may, on the other hand, be cases in which a 
Counsel is engaged for one hearing or for a 
limited purpose as distinguished from a 
general power to conduct a suit to its 
conclusion in the trial and the Appellate 


Oourts. In my opinion ordinarily the 
prosecution or the conduct of suit 
includes all proceedings till its final 


decision in the Courts concerned, As I 
put it to the learned Counsel, whether, if 
the suit had been decreed ex parte and an 
application had been made by the defend- 
ant to Bet aside the ex parte decree, it 
would have been necessary for the plaint- 
iffs Oougsel to produce a fresh power-of- 
attorneg before he could appear to oppose 
that application. The learned Counsel 
was inclined to admit that in such a case 
no power-of-attorney would be»necessary, 
Ohapter XXXI of the first volume of the 
Rules and Ordera of this Oourt was relied 
üpon to show that a fresh power-of-altorney 
is not necessary for a cross-appeal i that 
again does not, in my opinion help us in the 
determination of the question before me. 
The learned Government Advocate sought 
to draw an inference from this that as it was 
found necessary by this Oourt to lay down 
by rulethat no power-of-attorney would 
*be nefessary to enable the respondent's 
Counsel to filea cross-appeal, but for such 
rulea power-of-attorney would have been 
necessary and from this it follows that the 
authority of the Counsel does not ordinarily 
extend to do everything in connection with 
the appeal, I donot think that this result 
necessarily follows from therule referred 
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to which might'have beex made inorder to 
remove auy doubt on the subject. 

The only case cited on „behalf of the 
petitioner in which the question of power- 
of-attorney was discussed was In the matter 
of a Pleader (5), That was a case under 
the Legal Practitionera Act in which,s 
Pleader had filed a vakalatnamah, which to 
his ‘knowledge was not the vakalatnamah of 
the person on whose behalf he withdrew 
some money from the Court and in the 
course of the judgment it was stated by the 
learned Judges that “ a vakalatnamah is au. 
important &nd solemn document. By it 
frequently extensive powers are entrusted 
to Vakils and others, and every Pleader 
ought to know that those powers should be 
specified in the document before it is 
executed by any party to it, The signature 
of a party toa vakalatnamah authenticates 
the fact that the person in whose favour 
the vakalatnamah i8 drawn up is authorised 
by the person signing it to do the actspecifi- 
ed in the document." This case, in my 
opinion, does not decide the precise point 
that is, involved in the present case, 

On theother haud another case is to be 
found in Raghunath Singh v. Raghubir 
Sahai (6) in which it was held that where a 
Vakil had been duly empowered .by a 
vakalatnamuh drawn in the cuslomary form 
to file and conduct an appeal in the High 
Court and that appeal had been dismissed 
for default, the Vakil was competent without 
filing a fresh vakalatnamah to present an 
application for the restoration of the said 
appeal to the list of pending appeals. 
The following remark made in the case 
by learned Judges materially bears on the 
question before me : 

“It is also manifest that if we set aside 
the decree of dismissal and reinstate the 
appeal, it will not be afresh appeal, but 
it will be an appeal to which the vakalat- 
namah already filed applies, and it would 
seem strange if under these circumstances 
it were necessary to flle a special vakalat- 
mamah for the simple purpose of enabling 
&he appellant to have not a new appeal 
entered, but his original appeal reinstated 
and proceeded with. In our opinion no 
fresh vakalatnamah was necessary.” This 
authority fully covera the present case. 

* Reference may also be made to O. III, 
r.4 (2), Oode of Oivil Procedure, which 
provides that “every such appointment, 
when accepted by ‘a Pleader...shall be cog- 
sidered to be iu force.........until all pro- 
.(5) A. W. N. (1892) 7& 

(à A. W. N. (1892) 222; 18 A. 55. ` 
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ceedings in tbe suit are ended so far as 
regards Ne client," In my opinion these 
words arè wide enough to cover the case 
of an applieation for restoration ofa suit 
dismissed in default as all proceedings in 
the suit are not ended so far as regards the 
client, merely by its dismissal in default 
or by an ex parte decree which part of 
the proceedings is liable to be set aside on 
an application and the case restored to its 
original number. Mr. Amin  Ohand's 
power-of-attorney authorises him generally 
to do all acts necessary for the prosecu- 
tion of the suit and the general practice 
in this province is not to produce a fresh 
vakalatnamah in similar circumstances, I 
hold, therefore,that a fresh power-of-attorney 
was not necessary in this case. 

This brings one to the question whether 
the view of the learned Subordinate Judge 
is correct that there was reasonable cause 
for the absence of the Counsel on both the 
occasions. A number of authorities was 
cited before me by the learned Govern- 
ment Advocate in support of his conten- 
tion thatthe negligence of the Oounsel 
is no reason for the restoration ofa suit, 
as, for instance, Biru Ram v. Roda Mal (1), 
Khushi Muhammad v. Barkat Bibi (8), Saif 
Ali v. Chiragh Ali Shah (9) and Chunt Lal 
v. Gandu Mal (10), the last of these cases 
relates to the absence of the Counsel on the 
ground that he was engaged in another 
Oourt. It is not, however, possible to lay 
down any general rule in caseslike this. 
Each iub un necessarily depend upon 
its peculiar facts, There are authorities 
in which some Judges have taken a very 
strict view of the subject, while there are 
others in which quite a contrary view 
has been taken. Referénce may, for in- 
stance, be made to «Muruga Chetty v. 
Rajasami (11), a Madras case,in which 
it was held that “the failure of a Pleader 
to appear for his client is distinguishable 
from negligent performance of bis duties; 
when he has been retained to appear 
and .conduct the case but by negligence 
he fails to appear at the hearing, itcane 
not be ssid that he represents his client in 
not appearing.’ Opinion was further ex- 
pressed that if a Pleader was guilty of 
such gross negligence as would in law 


(T) 100 Ind. Cas. 798; A. I. R. 1997 Lah. 224, 
(8 103 Ind, Oas, 425; A.L R. 1987 Lah. 622; 28 P, 
9) 68 Ind. Oas. 785; A. L R.1923 Lah. 97. 

*(10) 101 Ind. Cas. 444; 9 Lah.-L. J. 80; 28 P. L. R. 
204; A. I. R. 1927 Lah. 791. 

(11) 14 Ind. Cae. 825; (1912) SM, W. N. 332; 11 M. I. 
T. 80; 22 M, L. J. 284, . 
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amount to fraud he cannot bind his 
client and a Oourt has power to restore 
8n appeal dismissed for such conduct. I 
have merely given this as an instance of 
an extreme view on the otherside. While 
I am not prepared to go to the extent of 
holding that in every case where the dis- 
miseal of the suit in default is due to 
the negligence of the Counsel, the plaintiff 
is entitled as of right to have it 
regtored; on the other hand, I am not 
prepared to take the extreme opposite view 
that in every case, where the auit is 
dismissed owing to the default of the 
Counsel. to appear, the application for 
restoration should be dismissed. Each 
case must be decided on its own merits and 
the question to be considered must be 
whether there was a bona fide and reason- 
able attempt by the Counsel to put in an 
appearance within a reasonable time of its 
being called, In this connection due 
regard must be had tothe nature of the 
duties of the Counsel towards his other 
clients and the other Courts. At the same 
time the Court cannot be expected to give 
unlimited or unreasonable latitude to 
Counsel in this respect. Counsel is ordinari- 
ly expected to be ready in Court when the 
case is called andit isno good excuse to 
say that he was busy elsewhere. The matter 
therefore, is one of exercise of judicious 
discretion in each case. Too rigid an adher- 
ence to either view is likely to lead to 
inconvenience and injustice on the one 
hand and dislocation of Courts’ work on 
the other. 

In the present case it is quite clear that 
every attempt was made by the Counsel to 
see that the Oourt is not kept waiting for a 
long time for him. He was engaged in 
another case and appeared immediately on 
information being conveyed to him that the 
case had been called. On the first occasion 
the Court did not give sufficient time for the 
appearance of the Counsel and on thesecond 
occasion, it did not giveany timeatall. In 
this connection reference may be made to 
Balmokand v. Wazir Chand (12) where 
Broadway, J., restored a case because the 
plaintiff's Counsel appeared in Court, soon 
after it had been dismissed. In Gauran v. 
Brij Raj Saran (13) the same learned Judge 
restored & case because there was mistake 
as to the date of the hearing in the Pleader's 
diary; the Pleader appeared on the 
wrong date entered in hia diary and found 


12) 79 Ind. Cas. 504; 5 Lah, L. J. 80. 
E 51 Ind Oas, 607; 53 P. R. 1919; 85 P, I. R, 
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MT it had been dismissed on a previous 
ate. 

In each odSe the question that is to be 
determined is whether the absence of the 
Pleader or the party was excusable and in 
determining this question due regard must 
be had to the exigencies of the professional 
duties of a Pleader. If the Oourt is of 
opinion that there was a reasonable attempt 
by the Pleaderto appear or be represented 
but that he was unable to doso because of 
causes which he could not ressonaPly 
control then it must be held that there is a 
good case for restoration. 

I hold that in the present case the absence 
of the Pleader on both occasions was ex- 
cusable as held by the Subordinate Judge 
and, therefore, dismiss this application with 
costs, 

B, L. Application dismissed. 


LAHORE HIGH COURT. 
Civiu MiISORLLANKOUS Perirron No. 315 
oF 1928. 

October 30, 1928. 

Present: —Mr. Justice Agha Haidar. 
GHULAM NABI—Pustitionge 
versus 
Tas SEORETARY or STATE rog 
INDIA 1x COUNOIL —RssP^NDENT. 

Cwil Procedure Code (Act V of 1908), O. XLIV, 
y, 1, proviso nature of—Leave to appeal in forma 
pauperis, granting of. 

The proviso to O. XLIV, r. 1, Civil Procedure 
Oode, is mandatory and an Appellate Court is bound 
to reject an application for leave to appeal as a 
pauper if the conditions mentioned in the said 
proviso are not satisfied. i 

Sakubai v. Ganpat Ramkrishna (1) and Rajendra 
Prasad Bose v. Gopal Prasad Bose (2), referred to. 

Petitidn under O. X LLV, r. 1, Oivil Proce- 
dure Code, for leave to appeal as a pauper 
from the decree of the Senior Subordinate 
Judge, Ferozepore dated the 12th January, 
192s. 

Mr. Muhammad Munir, for the Petitioner. 

Mr. C. H. Carden Noad, Government 
Advocate, for the Respondent. 

ORDER.—This is an application for 
permission to appeal in forma pauperis. 
It seems to have been hopelessly time- 
barred on the face of it but the Government 
Advocate did not press this point. Besides, 
there ‘was an affidavit of the applicant 

ewhichecontained certain allegations on the 
strength of which he asked the indulgence 
of this Court to extend the period of limita- 
tion in case application was found to 
have been filed beyond time. That affidavit 
was not contradicted and the allegations 
contained therein were not seriously 
challenged -by the Government Advocate. 
The matter, therefore, need not be pursued 
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any furthur, amd I proceed to consider the 


application on the merits. 

l have read the judgment of thd learned 
Senior Subordinate Judgp in, this case, 
The applicant wasa Railway Guard draw- 
ing a salary of Rs. 68 per mensem plus 
allowances, In April, 1922, he was convict- 
ed of having committed theft bya 
Magistrate, First Olass. He filed an appeal 
to theSessions Judge, who, while accepting 
his appeal, added a rider that it,was a 
case for departmental action against the 
applicant, Ghulam Nabi. The Railway 
Authorities, as suggested by the learned 
Sessions Judge, after reinstating the 
applicant Ghulam Nabi, discharged him 
on the 18th of July, 1922, giving him one 
month's pay.- Ghulam Nab? brought a 
suit in forma pauperis in the Oourt of the 
Senior Bubordinate Judge, Multan, for 
damages for  wrongful dismissal He 
assessed the damages at Rs. 40,000 but 
claimed only Rs. 20,000 in his suit. I have 
read the judgment of the Senior Subordinate 
Judge in the light ofthe proviso to r, 1, 
0. XLIV, Code of Civil Procedure, 
Under this proviso the powers ofthe Ap- 
pellate Oourt are very restricted even in a 
first appealfrom a decree. Tae proviso is 
mandatory, and the Appellate Court has 
no option except to reject the application, 
unless it is satisfied thatthe decree sought 
to be appealed against “is contrary to law 
* * * * * *or is otherwise 
erroneous orunjust". If it does not ap- 
pear after a perusal of the applicabion, the 
judgment and the decree that the decision 
of the Cougt is contrary to lawé * * 
or is otherwise erroneous or unjust the 
Court is precluded from admitting the ap- 
plication for leawe to appeal in forma 
pauperis, Inthe present case after goin 
through the application for leave to app 
in forma pauperis the judgment and the 
decree, it cannot be sgid thata case has 
been made out for granting the application. 
The judgment of the Court below is well 
reasoned, and it cannot be said, that on 
the face of it,it is either contrary to law 

* * * * * * * x 


or is otherwise erroneous or unjust, In 
this connection I may refer tothe case of 
Sakubai v. Ganpat Ramkrishna (1) and the 
erecent case reportéd in Rajendra Prasad 
Bose v. Gopal Prasad Bose (2). 
The application is, thetefore, dismissed, 
I make no order as.to costs, i 
R. L. - Application dismissed, ° 


. (1) 28 B. 451; 8 Bom ZL. R. 442. 
"s 94 Ind, Oas, 814; 4 Pat. 67; AIB, 1225 Fat, 
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f CALOYTTA HIGH COURT. fied in saying that the transaction was an 


APPRAL No. 2432 or 1926. 
August 27, 1928, 
Present:—Mr. Justice Oammiade and 
Mr Justice S8. K Ghose, 

BIMALA CHARAN RUDRA--PLANNTIFP 
, — APPBLLANT 
t versus . 
ABDUL RAHAMAN DALAL AND orndss— 

DsrBNDANT3—HRESPONLBNTS, 

Moxtgage—Mortgage by way of conditional sale— 
Oral evidence of “intention of parties, admissibility of 
«Adverse possession between mortgagor and mortgagee 
—Hxecution by mortgagee of kabuliyat to superior 
landlord, effect of. 

Where the intention of the parties to a deed which 
purports to be a mortgage by way of conditional 
sale is clearly expressed in the deed itself, it is not 
open to the Qourt to admit oral evidence to show 
that the intention of the parties was to create an 
out-and-out sale. 

A mortgages cannot dispossess the mortgagor and 
aet up adverse possession by executing a kabuliyat toa 
superior landlord, 


Appeatfrom appellate decree of the Fifth 
eae udge, Dacca, Dated ithe 31st August 

Messrs, Gunade Charan Sen and Probodh 
Chandra Kar, for the Appellant. 

Messrs, Sarat Chandra Basak and Charm 
Chandra Choudhury, for the Respondents, 

Mr. Biraj Mohan Majundar, for the 

Deputy Registrar. 


JUDGMENT.—This appeal is by the 
plaintiff in a suit for redemption ofa mort- 
gage bond by way of conditional sale. The 
mortgage was executed on 23rd November 
1905 byeone Ananda Chandra De, and the 
plaintiff has acquired Ananda's interest 
under a kobala. The firat Oomrt decreed 
the plaintiff's suit, ordering that the plain- 
tiff shall recover possession on payment into 
Court within seven day@of the decree the 
sum of Hs. 70) whjchis the amount for 
which the property was mortgaged. The 
Court of Appeal below reversed the decree 
of the first Oourt. Ita findings were that 
the transaction was not a mortgage but an 
out-and-out sale, and that the plaintiff had 
acquired no title under his kobala which 
was nota bona fide deed. The learned 
Sabordinate Judge's ground for holding 
that the deed which expressly states that 
it is a mortgage by way of conditional 
sale is au out-and-out sale, is that the word 
"bikrita" which means “sold” had beens 


written in one partof the document and had’ 


been penned through prior to registration. 
From the fact thatthe word "bikrita" had 
been written in the document even though 
it had been penned through, the learned 
gubordinate Judge thought himself justi- 


20.8 8. 


out-and-out sale, The learned Subordinate 
Judge has also trdated as good evidence 
with regard to the intention of the parties, 
various statements made by witnesses on 
the side of the defendants. The learned 
Subordinate Judge was clearly in error in 
admittingevidence on the question of the 
intention of the parties when that intention 
is clearly expressed in the deed. The 
fpding by the learned Subordinate Judge 
that the plaintiff had acquired no title and 
that his deed is not bona fide ia not based 
on anything more than his finding im- 
mediately above to the effect that he is not 
satisfied that the plalatiff had paid any- 
thing to Ananda. It is perfectly immaterial 
whether the plaintiff had paid anything to 
Ananda or not. It is open to Ananda to 
make a gift to the plaintiff if he .so chose, 
and the plaintiff is Ananda’s grandson- 
in-law. 

16 has also been urged on behalf of the 
respondents that there are two other 
grounds on which the judgment of the- 
learned Subordinate Judge may be sup- 
ported. It is contended that according to 
the terms ofthe deed execated by Ananda 
the mortgage should be turned into an out- 
and out sale on the expiry of six years 
from the date of the execation of the deed. 
Such a clause in the mortgage isto be 
expected in a mortgage by way of condi- 
tional sale. -Iu fact if reference is 
madeto s, 58, Transfer of Property 
Act, it will be found that it is when 
such a clause exists in thejdeed or 
when such other clauses there mentioned, 
with which we are not concerned, exist, 
that the transaction is a mortgage by way 
of coditional sale, It has also been urged 
that on the expiry of six'years the mortgagee- 
defendant executed the kabuliyat in. favour 
of the landlord, the dateofthat kabuliyat 
being a little over 12 years prior to the 
institution of the suit. The contention ia 
that the mortgagee by executing a kabuliyat 
dispossessed the mortgagor and acquired 
title by adverse possession for more than 
12 years. Thereis no force whatever in 
this-contention. The mortgagee copld not . 
dispossess the mortgagor. 

The appeal is, therefore, allowed, the” 
judgment and decrees of the learned Sub- 
ordinate Judge are set aside and those of 
the Munsif are restored with costs in thia 
Court and in the Court of Appeal below. 

A. Appeal allowed. 


* 
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CALCUTTA HIGH COURT, 
Apparat No. 1612 or 1928. 
M * July 26, 1928. 
Present :—Mr. Justice Oammiade and 
Mr. Justice S. K Ghose. 
RAJ GOPAL BHATTAOHARJI AND 
ANOTHER—DRFBSNDANTS—À PPRLLANTS 


versus 
BARAT KUMARI DEBI—PrAUuTIRE— 
RESPONDENT. 

Res judicata—Spectyic Relief Act (I of 1877),8.9 
~Finding ın summary suit for possession, whether 
operates von potai F 

. point decided in a suit under s. 9 of the Specific 
Relief Act will operate as res judicata in i ak. 
sequent litigation between the parties provided the 
other conditions are satisfied. 


.Appesl ¿from  adeeree of the Addi- 
tional District Judge, 24-Parganas, dated 
the 3let March, 1926. 
i mr Hira Lal Chakravarty, for the Appel- 
ants. 

Messrs. Bhagirath Chandra Dass and 
Manmohan Banerji, for the Respondents, 


JUDGMENT.—This is an appeal b 
defendants Nos, 1 and 2ina suit for agak A 
of possession of certain landson declaration 
of the  plaintiff'stitle. The suit was 
instituted on 10th May, 1929. It would 
appear that on 3rd June,1910the plaintiff 
had instituted a suit against the defendants 
under s. 9, Specific Relief Act,and that 
that suit had been dismiseed on the ground 
that the plaintiff had failed to prove that 
she had been in possession within six 
months of the date of the suit, The learned 
Munsif who tried the present suit held 
that the present suit was barred by limita- 
tion under the provisions of Art 142, Limita- 
tion Act. The learned Court of Appeal below 
has revetsed thedecree of the Munsif, holding 
that the finding in the possessory suit that 
the plaintiff had not been in possession for 
at least six months before the date of that 
suit is not res judicata in the present guit. 
We are unable to agree withthe view of 
the law taken by the learned J udge. Under 
the provisions of Expl. (2), a, | l, Civil 
Procedure Uode., the fact that no right of 
appeal exists against a decision does not in 
any way affect the operation of the rule of 
ves judicata. The decision in the suit 
under «, 9, Specific Relief Act, was not 
pubject to appeal ; but that fact alone will 
not make the point decided in that case any- 
theless res judicata in subsequent litigation 
between the parties. It was decided by the 
Mansif in the suit under s. 9, Specific 
Relief Act, that the plaintiff had not been 
in possession at least from 3rd December 
1909; and the question covered by that 
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finding cannotbe re agitgted between the 
parties. It is not open to the plaintiff to 
re assert that she had been in posséssion at 
anytime between 3rd Decentber .1908 and 
3rd June 1910. As that question was res 
judicata, it follows that thee present suit 
was not within time. 

The appeal is allowed. The judgment 
and ‘decree of the lower Appellate Court are 
set aside, and thoseofthe Munsif restored 
with costs in this Court and in the Court of 
Appeal below. 

A. Appeal allowed. 


CALCUTTA HIGH COURT. 
Oa1urNAL Revision No, 401 or 1928. 
May 16, 1928. 
Present:—Mr. Justice O, O. Ghose and 
Mr. Justice Gregory. 
AMBICA PROSAD DAS—Acogssp— 
PETITIONER 


wersus 
CORPORATION or OALOUTTA— 
Opposite Parry. 

Calcutta Municipal Act (III of 1928), ss. 291, 588— 
Criminal Procedure Code (Act V of 1898), s. 200 (V) 
—Complaint for Munwipal offence—Duty of Magis- 
trate io examine complainant—Non-appearance of 
accused, effect of. 

The Municipal Magistrate of Calcutta is a Pre- 
sidency Magistrate and in cases of complaints to 
him, he is, as Presidency Magistrate, required to 
examine the complainant subject to provisions 
of s. 200 (b) Criminal Procedure Oode. © 


The provision contained in s 533 of the Calcutta. 
Municipal Ak which empowers a Magistrate to 
decide the case ex parte where the accused does not 
appear, doss not do away with the necessity of ex- 
amining the complainaat under s.200 (b), Oriminal 
Procedure Code. 

Criminal revision ftom an order ofthe 
Municipal Magistrate, Calcutta. 

Messrs. Sures Chander Talugdar and 
Keshab Lal Roy, for the Petitioner. 

Messrs, Probodh Chandra Chatterjee and 
Sachindra Nath Banerjee, for the Opposite 
Party. 

‘JUDGMENT, 

C. C, Ghose,—The facts involved in 
this case are as follows: In this case a 
Water-Works Sub-Inspector of the Corpo- 
xation of Oalcutta complained on 5th De- 
cember, 1927 before the Municipal Magis- 
trate of Oalcutta against’ the petitioner 
for having executed certain works in con- 
nexion with filtered water supply in his 
premises with extepsion and addition of 
fittings and pipes by a person other -than 


f 
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a licensed plumber from premises No. 
1/1 A, Paddopukur Square in Kidderpore. 
The complainant stated in his petition of 
complaint that*notica had been served on 
22nd September, 1927, but that the said 
notice had not been complied with by the 
aceused. On that petition of complaint 
being filed, summons was issued under 
the provisions of s. 271 (2) read with s. 
488, Calcutta Municipal Act of 1423. The 
summons was: served on 23d February 
1928, on one Parna Ohandra Das, who, 
we are informed, ig a son of the accused. 
It appears that the case itself was fixed 
for hearing on 2nd February. One Jatindra 
Nath Das, agent of the accused, appeared 
in Oourt on, that date, bat the opposite 
party, namely, the prosecuting officer, was 
absent. The case was then adjourned to 
Mth February 1928. What happend on 9th 
February appears from the endorsement 
on the form used for making complaints 
which is aa follows: 

“Jatindra Nath Das, agent, admits. 
Accused fined Rs. 20 under s. 291 (2),” 

On behalf of the petitioner it has been 
argued before us that there could not 
have been any conviction upon the ad- 
mission of the agent of the accused. Now, 
prosections under the Municipal Act are 
of a quasi criminal nature and it is un- 
necessary for the purposes of this case, 
as will appear later on, to decide whether 
the conviction of an accused under the 
Municipal Act can or cannot be legally 
based upon the admission of the agent of 
the accused. We are satisfied, however, 
that beyond the written complint of the 
Water- Works Sub-Inspector (leaving aside 
for the moment the question of the admis- 
sion of the agent of the*accused) there waa 
nothing else before the learned Municipal 
Magistrate which would have justified him 
1n convicting the accused under s. 291 (2). 
The Municipal Magistrate of Calcutta is a 

residency Magistrate and in cases of 
complaints to him, he is, as Presidency 
Magistrate, required to examine the com- 
plainant subject to the provisions of $. 
200 (b), Oriminal Procedure Code. It does not 
appearfrom the record whether the complain- 
ant was ever examined by the Magistrate. It 
is true that under the Oalcutta Municipal 
Act (see B. 533) if the aczused had not 
appeared in person and had not sent an 
authorized agent, it would have been open 
to the Magistrate to décide the case er 
parte, but that provision must be taken 
to be subject to the prayieions of s. 209 (b), 
Oriminal Procedure Code, As indicated 

e ' 
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above, the last mentioned sectionhas not been 
complied with and in the cirgimetances of 
this case we think i? would be safer, having 
regard to what has happened, to set aside 
the conviction and sentence and direct 
that the complaint of the Water. Works 
Bub-Inspector against the accused be en- 
quired into afresh in accordance with law. 
Te record will be sent down immedi- 
ately and the Magistrate is requested to 
see that the case against the accused is 
disposed of as quickly as possible. It 
must be clearly understood that it ia not 
necessary for the Water-Worksa Sub-In- 
spector to institute a fresh complaint. But 
what is necessary to be done is that the 
complaint of the Water- Works{Sub-Inspector, 
which is already on the record, should be 
enquired into afresh in accordance with 
law. The fine, if paid, will be refunded, 


A. 
Conviction set aside, 


CALCUTTA HIGH COURT. 
APPBaL No. 371 oF 1927. 
May 3, 1928, . 
Present :—Mr. Justice Mitter. 
BRINDABAN CHANDRA MAJUMDAR— 
PaiNciPAL-DgEgRNDANT No. 1— 
ÁPPRLLANT 
Versus 
Musammat GIRIBALA DATTA AND 
ANOTHBR—PLAINTIFFS AND ÜO-DBEHNDANT— 
RESPONDENTS. > | 

Bengal Tenancy Act (VIII of 1885), 8. 35 -Lease 
by raiyat—Agreement not to evict lessee except in 
certain contingencies —Validity of lease. 

Alease by a raiyatto an under-raiyat which, in 
ita effect, is ofa permanent nature, eg., a lease con- 
taining a stipulation that the tenant shall net be 
liable to be ejected except in certain contingencies, 
contravenes the provisions of s. 85 ofthe Bengal 
Tenancy Act and cannot be given effect to, 


Appealírom appellate decree of the Second 
Bab udge, Commilla, dated the 23rd Sep- 
tember 1926. 

Messrs Jatis Chandra Guha and Sitangshu 
Bhusan Bose, for the Appellant. š 

Messre, Jogesh Chandra Roy and 
Chandra Basu, for the Respondents: 

JUDGMENT.—This is an appeal by 
the principal defendant No. 1 and arises 
out of asuit for ejectment of the defend: 
ant, The plaintiff, now respondent, alleg- 
ed that she acquired raiyati right inthe 
suit land under a deed of gift from her 
mother, pro forma defendant No. 2, and 
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that defendant No. 1 is an osat raiyat under 
her and thaf notice under s. 49, Bengal 
Tenancy Actghad been served on 18th March 
1923. The plaintiff also alleged that de- 
fendants had violated some of the con- 
ditions of the previcus decree which was 
passed by consent between the plaintiff's 
mother and defendant and failed to pay 
the yearly jama within the stipulated 
period. The defence of the defendant in 
substance ig that the plaintiff isa tenure 
holder and that the suit is barred by fhe 
law of estoppel by reason of the stipulation 
contained in the previous consent decree 
which isto the following effect. 

I (plaintiff; shall not be able to evict 
the defendant so long as the defendant 
pays the yearly rental of Rs. 20 within 
the year in whichit falls due. 

The Court of first instance found 
that the status of the plaintiff was that 
ofa raiyat and that ofthe defendant an 
under-raiyat, Oonsequently, as the sole- 
nama decree contained terms which con- 
travened the provisions of s. 85, Bengal 
Tenancy Act, it could not be given effect 
to. Reliance was placed on the Full Bench 
decision of this Court in the case of Chandra 
Kanta Nath v. Amjad Ali Hazi (1). The 
Munsif also found that the defendant had 
violated one of the stipulations in the 
consent decree in not depositing the yearly 
rent, The plaintiff's suit for khas posses- 
sion was accordingly decreed. An appeal 
was taken against this decision by the 
defendant to the Court of the Subordinate 
Judge of Tippera and the learned Subordi- 
nate Judge has affirmed the decision of 
the Mungif. He states that the only point 
urged before him was that the plaintiff 
was estopped from ejecting the defendant 
by reason of the solenama which contain- 
ed the stipulation to which I have already 
referred. He states that no other points 
were placed before him. On this finding 
he affirmed the decree of the Court of 
first instance. 


A second appeal has been taken to this 
Court and it has been argued that the 
findings of the lower Appellate Court are 
insufficient to dispose of the appeal be- 
fore him. Itis said that as the question 
of plaintifs status was drawn into con- 
troversy, the lower Appellate Court and 
the Court of first instance should have 
come to the conclusion that the defendant 
was not a raiyat at fixed rent. The con- 


(1) 61 Ind. Cas, 466; 48 O. 783; 25 O, W. N, 4; 32 C. 
L. J. 206; A. L R. 1921 Cal, 451. 
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tenticn is tha? all that the lower Courts 
have found is that the plaintif was a 
raiyat. I do not think that thefe is any 
substance in this contention, -The ques- 
tion as to whether the plaintiff is a 
raiyat at a fixed rent was never raised 
in either of the Courts below. The questipn 
is not raised in the memorandum of appeal 
to “this Court. All that the defendant 
said was that the status of the plaintiff 
was that of a tenure-holder. He asserts 
that in ground 3 taken in this second 
appeal Lower Courts have to proceed 
on the state of the pleadings and not by 
making a new case for any of the parties. 
The solenama decree shows that on the 
face of it, the plaintiff's interest was 
described as that of a raiyat. “Consequent- 
ly, it was not open to the plaint- 
if to grant a lease of the character 
which in its effect was of a permanent 
nature as the effect of the lease is to 
protect the defendant from eviction except 
in certain contingencies, Therefore, there 
cannot be any estoppel on the basis of 
the solenama as the status of the plaint- 
iff was found to be that of & raiyat and 
the defendant was liable to be ejected. 
I think, in this view, the decisions of the 
Courts below are right. The appeal is 
accordingly dismissed with costs. 
A. Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPRaL FROM APPSLLATE DRORKE No. 1551 
oF 1926, 

July 25, 1928. 

Present :—Justice Sir George Olause Ran- 
kin, Kr., Oheif Justice, and Mr. Justice 


M.N. Mukerji. 
ABINASH CHANDRA BAIDYANIDHI 
BHATTAOHARJEE- PLAINTIFE— 
ArPRLLANT i 
versus 
* DASARATH MALO-—AND OTHBRS— 
DaBFENDANTS— KR8PONDENTS. 
Attestation, meaning of—Object of signing, import- 
ance of—Signing under heading ‘scribe’, whether 
amounts to attestation—Hndorsement of Sub-Registrar, 
whether attestation. 
“A person who has put his signature to a docu- 
ment executed by another cannot be regarded as an 
attesting witness if he has not put his signature to 
it with the object of attesting it, that is, by way of 
saying that he has seen the document executed or” 
has received an acknowledgment of the same from 
the executant. [p. 86, cok 2. . 
Where a person who had written a document put 
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his signaturo to the same under'the separate head- 
of ‘scribe’ :* f 


eld, that tho signature, as a matter of construction, 
was not capable of being read as an attestation at 
all. [p. 87, cel. ,1.]« 
` The endorsement of a Sub-Registrar on a deed 
that the executant has admitted its execution before 
him will amount to an attestation only if such 
endorsement was made in the presence of the execut- 
eb 87, col. 2. f 

Radha Mohun Dutt v. Nripendra Nath Nandi (4), 
commented upon. 

Appeal against a decree of the Subordi- 
nate Judge Fourth Oourt, Dacca, dst- 
ed the Ist March, 1926 reversing that of 
the Mansif, Third Oourt, Narayangunj, 
dated the 3rd April, 1925. 

Babus Hemendra Kumar Das and Priya 
Nath Dutt, for the Appellant. 

Babus Govinda Chandra De Roy and 
Hiran Kumar Roy, for the Respondent. 


JUDGMENT. 

Rankin, C. J.—In this case, the plaint- 
iff brought his suit upon a mortgage 
bond. The Munsif decreed the suit for 
the full amount holding that the execution 
of the bond had been proved and holding 
also as regards defendant No. 2 (who was 
interested because subsequently to the mort- 
gage bond he had purchased atin hut 
which was part of the mortgaged subjects) 
that the plaintiffs claim prevailed against 
the claim of the defendant No. 2. The 
defendant No. 2's case was that he had 
purchased the tin hut not from the mort- 

agor but from another. However, the 

funsif decreed the suit both as regards 
the tin Hut andthe land, So faras the defend- 
ant No. l is concerned, he did not ap. 
pear at the trial to contest the suit. The 
contest was between the plaintiffand the 
defendant No. 2 throuhgout. The defend- 
ant No. 2 appealed tothe lower Appellate 
Oourt and the first graund he took was that 
this mortgage was invalid because it had 
not been properly attested as required by 
law. On that issue, the learned Subordi- 
nate Judge of Dacca found for the appellant 
and held that the mortgage bond was 
not attested asrequird by law. 

Now, when we-come to look into the 
matter, we find that there aretwo people 
who are put forward as attesting witnesses, 
As to one, there can be no doubt at all be- 
cause he wasa person who was present at the 
time of the execution and who puthis name? 
down on the instrument to authenticate 
its execution. As regards the other, the 
position is this: that man was, in fact, the 
scribe or the person who “wrote the docum- 
ent out. He put his name to a statement in 
the ntargin to the effect that he had read 


° E 
ABINASH ok, V., DABARATH MALO, 


85 

the document out to the exeeutant and also 
tbat he had put in certain alterations ab 
theexecutant's destre. This statement he 
affirmed with his signature and it is reagon- 
ably clear that he put his signature down for 
that purpose before the document was exe- 
cuted at all. There is, however, another part 
of the document on which the same man's 
sigfature appears. Underneath the word 
"scribe" the man has put his name. It is 
ngt a case where a person has put his 
name with the word “scribe” after it by 
way of extra information. It isa case where 
the man has put his name under the 
heading “scribe.” The question is whether, 
in these circumstances, this man is an attest- 
ing witness so as to satisfy the require- 
ments of the law. The appellant says that 
the trial Court is to go into the evidence to 
find out from the oral evidence of the man 
-—if he is available—whether or not he put 
his name down with the object of attesting 
the document. It is contended also that it 
does not matter for what purpose that sign- 
ature was put down and that, as a matter 
of law, it is a good attestation. That conten- 
tion is based upon certain cases of 
this Court, The first esse that is relied 
upon is the case of Raj Narain Ghosh v. 
Abdur Rahim (1) being a decision of Mr. 
Justice Harington. In that case, the docu- 
ment is not well described in the report, 
but it is said that the plaintiff called a per- 
gon who was described inthe deed as the 
writer of the mortgage and the learned 


Judge said that he was of opinion that a 


person who was present and witnessed the 
execution of the deed and.whoge name 
appeared on the document was a competent 
witness to prove the execution of the deed. In 
other words, he held that the person was a 
good attesting witness if he was present and 
witnessed the execution and his name appear- 
ed on the documentat all for whatever pur- 
pose and in whatever manner. Whether that 
decision on the particular document before 
the Oourt was right or wrong, I have no 
materials before me tosay. But it does 
appear to me that the learned Judge's 
exposition of the law is somewhat too wide. 
The next case relied upon is the case of 
Dinomoyee Debi v. Bon Behari Kapur (2). 
That was a case of a woman who éxecut-* 
ed a document by making her mark 
and underneath her mark was written her 
name “by the pen of soand so." These 
words were written in the ordinary way of 
“bakalam" signature as written in India 
(1) 5 0. W. N. 454. 
(2) 7 0. W. N. 160, 
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and the Court held that the person who 
wrote down the statement that the mark 
“was the lady’a mark and the statement that 
her name was written by his pen was an 
attesting witness, That is a very different 
case from the present case and from the 
casebefore Mr. Justice Harington and I 
have no doubt that that decision was per- 
fectly right because the man had pyt his 
name down on the document by way of 
saying that the lady had executed in his 
presence. The next case is the case* of 
Jagannath Khan v. Bajrang Das Agar- 
wala (3). There again the document and 
the facts are not too clear. But it would seem 
‘that the name of the writer—the name of 
the witness in question—was put somehow 
upon the instrument but apparently only 
for the purpose of saying that he was the 
writer of the bond; and the learned Judges 
there differing from certain decisions of 
the Allahabad and the Patna High Courts 
and proceeding upon the two cases 
which I have mentioned took the view that 
a person whowas present and witnessed 
the execution of the deed and whose name 
appeared on the document though he was 
therein described merely as the writer of 
the deed was a competent witness, 


Now, we have by recent legislation had 

a definition of “attested” given by Act 
XXVII of 1926 and that definition has been 
made retrospective by an Act of 1927. The 
definition is “attested” in relation to an in- 
strument, means attested by two or more 
witnesses each of whom has seen the execut- 
ant sign or affix his mark to the instrament, 
or has seen sme other personsign the instru- 
ment if the presence and by the direction of 
the executant or has received from the 
executant a personal acknowledgment;of 
his signature or mark or of the signature of 
such other person, and each of whom has 
signed the instrument in the presence 
of the executant; but it shall not be 
necessary that more than one of such 
witnesses shall have been present at the 
same time, and no particular form of 
attestation shall be necessary.” Now, 
the word.“attested” is the word to be defin- 
ed because that wcrd when it is used in the 
e Btatuje with reference to an instrument is 
really a shorthand expression and the mean- 
ing of it is given at length in this Act 
—Act XXVIL of 1926. The word "attest- 
ed occurs not merely as the thing to be 


(3) 62 Ind.Qas, 97; 48 O. 61, 
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defined butas-&part ofthe definition or 
explanation and it remains, therefore, to 
enquire,in cases such as the pregent, what 
is meant by saying that a doeument has been 
attested or that its execution has been attes- 
ted. In my judgment, the matter is reason- 
ably clear. A person may bea witness to the 
execution of a mortgage or a Will and yet 
may not have written his name at the time 
by way of saying that he was a witness. 
It is quite clear that in India no formal 
attestation clause is necessary. Ordinarily 
a string of signatures towards the end of 
aninstrument or somewhere on the instru- 
ment without any explanation will be quite 
sufficient toshow that the persons put their 
signatures by way of saying that they had 
seen tae document executed or' had received 
an acknowledgment. Again, the mere 
fact that a person is the scribe or that 
he puts the word ‘scribe’ after his name 
will not,in itself, show that he has not put 
his signature on the document by way 
of saying that he had seen the instru- 
ment executed. Such a signature often 
occurs under the heading ‘witness’ or, at 
least among a lot of signatures put down 
without any explanation but obviously as 
the signature of witnesses. The present 
case is not of that sort. The present case is 
where under the separate heading “scribe” 
the man has put his name. The question is 
whether it is right to hold as a matter of 
law that, even although on the construction 
of the document the name is put alio in- 
tuitu; the fact that the name ise on the 
document at all makes the man an attesting 
witness. Ip my judgment, any such pro- 
position is erroneous. A man'sname may 
be put on the instrument by way of authen- 
ticating a statement that the supposed 
testator did not execute. It may be put by 
way of professional advertisement to show 
that he acted as the scribe or by way of 
showing that he acted as the scribe for 
other purposes than professional advertise- 
ment. It may be put down for authenticat- 
ing a particular correction in the body of 
(he deed. In all those cases, it seems to me 
wrong to say that because.the man's signa- 
ture is on the document at all—disregarding 
the purpose for which it is on the document 
and disregarding altogether what his 
.8ignatureis put to authenticate—the man in 
questionis an attesting witness. To take 
the ordinary case à manis an attesting 
witness when he has seen the execution of 
the instrument and has put his name on 
the document by way of saying at the time 


M . 
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that he has seen the execution of the docu- 
ment.’ To meet the cases where the execu- 
tion iS not seen butis acknowledged, this 
definition woyld have to be extended. The 
presentis not such a case. The purpose of 
requiring an attesting witness would be 
entirely defeated by any other rule. The 
‘object is that when the factum of the docu- 
ment comes into question—it may be ‘years 
afterwards the document shall be proved 
by-the evidence of witnesses who have this 
to vouch for the truth of their evidence—(I 
take again the ordinary case)— the con- 
sideration that not only do they now say 
thatat the time when they were present 
they saw and witnessed the execution, but 
they are able to goon to say “I put my 
signature on the instrument at the time by 
way of saying then what I am saying now, 
namely, that it was executed and that I saw 
it executed.” Any other meaning given 
to the word attestation reduces the whole 
purpose of this requirement to an absurdity. 
It seems tome that the definition, if I may 


so call it, given by Act XXVII of 1926. 


would be entirely prevented if the word 
“attested” which appears at the beginning of 
the definition is not correctly considered. 
For these reasons, it appears to me that in 
this case the signature as a matter of con- 
struction is not capable of being read as an 
attestation at all. In my opinion, therefore, 
the learned Subordinate Judge, so far as 
the defendant No. Z—the appellant before 
him was concerned, was right in dismissing 
the suit of the plaintiff altogether. 

The only other question is whether or not 
the learned Judge ofthe Cougt of Appeal 
below was right—the defendant No. 1 
having done nothing to resist the decree of 
the first Oourt and bringing no appeal 
before him—in dismissing the whole suit, 
that is, not only as against the defendant 
No, 2 but also as against the defendant 
No, 1—the mortgagor. In my judgment, 
the learned Judge has jarisdiction to do 
that by virtue of r.83 of O. XLI, Code of 
Civil Procedure. It does constantly occur 
where some people appeal and others do pot 
that the Oourt is put in & position having to 
make impossible or contradictory or unwork 
able orders. Accordingly, it has been given 
power to make a decree in favour of per- 
sons who have not even approachedit. This 
power may be exercised by the Court in 
fovour of any of the parties who may not 
have filed any appeal or objection, The 
* only question is whether the learned Judge 
exercised a proper diagretion in dismissing 
this mortgage suit against the defendant 


No.1 on the ground of this technical defect 
as regards attestation. Upon the whole, it 
seems to me that ina case of this character 
the learned Judge would have done well to 
confine himself to the case of the defend- 
ant No. 2 and I think that this appeal 
ought to be allowed so far as regards the 
getting aside of the decree as against the 
defendant No. 1. 

It remains to consider in the present case 
another decision of this Court, namely, the 
decision in Radha Mohun Dutt v. Nripendra- 
Nath Nandy (4). In that case, as in the 
present, the mortgagor at the time of regis- 
tration admitted the execution of the mort- 
gage deed and the Sub-Registrar by his 
signature and seal acknowledged or asserted 
on the document that execution had been 
admitted by the mortgagor, Accordingly, 
in the case to which Lam now referring, it 
was held that the Court would take judicial 
notice of the signature and seal and that the 
Sub- Registrar was a good attesting witness 
as required by law. It appears to me that 
the learned Judges in that case may not 
have paid sufficient attention to the cir- 
cumstance that by Act X XVII of 1926 and 
indeed apart from that Ast,itis necessary 
that each of the witnesses should have 
signed the instrument in the presence of 
the executant. It does not appear that 
there was any evidence before the learned 
Judges that the Sub-Registrar had affixed 
hie signature or seal in the presence of the 
mortgagor. But, ia the cass before us now, 
itis quite clear that there is no such evi- 
dence atall. In view of thefact that the 
instrument is an old one, now, it seems 
unreasonable that we should re-open the 
matter by sending the case for further evi- 
dence. It has been suggested to us that the 
ordinary practice is for the Sub Registrar 
to sign his statement in sncn cases in the 
presence of the mortgagor. Not only do I 
entertsin considerable doubt as to whether 
this is, in fact, the ordinary practice but I 
need hardly say, whether it is so or nof, 
there is no evidence that it is a practice 
which has been followed in this case. I 
do not, therefore, think that the present case 
is complicated at all by any question as to 
what happened at the time of the regis- 
tration. In this view, the appeal gucceeds 
so far as against the heirs of the defendant 
No. 1 and the Munsif's decree against the 
said defendant is restored. Butthe appeal 
must be dismissed with costs as against the 
defendant No. 2. It is quite clear that the 


(4) 105 Ind. Cas, 422; 47 O. L. J, 118; A.L R, 1038 
Cal. 154, 
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right of the defendant No. 2 to the hut in 
question cannobbe affected by the plaintiff's 
decree againste the heirs of the defendant 
No. 1. . 

Mukerji, J.—I agree. 

A. | Appeal partly decreed. 


CALCUTTA HIGH COURT. 
Lerrers Parent Apparat No. 1 oF 1926, 
April 18, 1928. 

Present :—Sir George Olaus Rankin, KT., 
Ohief Justice, Justice Sir Zahhadur Rahim 
Zahid Suhrawardy Kr.,and Mr. 
Justice Grabam. 

BROJO GOPAL RAY BURMAN 
—DBEFBNDANT——ÀPPRLLANT 


versus 
AMAR OHANDRA BHATTACHARYA 
—PrLAINTIFF—RB8PONDRNT. 

Letters Patent (Cal.), cl. 15—Order admitting appeal 
out of time, whether ‘ t—Letiera Patent 
Appeal, competence of. 

An order admitting an appeal filed out of time is 
not a ‘judgment’ within the meaning of ol. 15 of the 
Letters Patent of the Caleutta High Court, and is 
not, therefore, appealable under the said clause. [p. 
90, coL 1] 

Letters Patent appeal against an order 

.of Mr. Justice O. O. Ghose, dated the 2nd 
December, 1927, disagreeing with Mr. 
Justice Buckland in Civil Rale No. 924 (E) 
of 1927. 

Babu Urendra Kumar Ray, for the Ap- 
pellant. 

Babu Satindra Nath Ray Chowdhry, for 
the Respondent. 

JUDGMENT. 

Rankin, C. J.—In this case a second 
appeal was presented out of time and the 
appellants (respondents before us) obtained 
a Rule calling upontheir opponents to show 
cause why the appeal should not be register- 
ed though filed out of time. The case made 
was that there had been a miscalculation 
of the time by the Vakil acting in the 
matter of the presentation of the second 
appeal and that, in the circumstances, this 
amounted toa sufficient cause within the 
meaning of s. 5 of the Limitation Act. 


‘The Rule came on for hearing before 


0. O. Ghose, J., and Buckland, J, who 
differed in opinion. Buckland, J., would 
have discharged the Rule but O. O. Ghose, 
J., being the Senior Judge, made the Rule 
absolute and permitted the appeal to be filed 
and registered. From this orderan appeal 


A 
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has been taken under cl. 15 of the Letters 
Patent, and the hearing before tis the 
competence of this appeal has beerf object- 
edtoon the ground that the decision of 
C. O. Ghose, J., was not a judgment within 
the meaning of that clause. 

An opinion has been judicially expressed 
to the effect that the term “judgment” 
includes any decision or determination 
affecting the rights or interests of any 
suitor orapplicant and that it is impossible 
to prescribe any limits by the right of 
appeal founded upon the nature of the 
order or decree appealed from (per 
Bittleston J.,in De Souza v. Coles, (1). In 
this Oourt, however, the contrary view has 
been well settled. The well known defini- 
tion of Oouch, O. J., defines jidgment as 
adecision which affects the merits of the 
question between the parties by determin- 
ing some right or liability. Justices of the 
Peace for Calcutta v. Oriental Gas Co. (2) 
not in more than one recent caseit has been 
Btated that this definition ia not exhaustive. 

The correct technical use of the word 
* judgment" as distinct from “order” was 
considered in England in the case of 
Ez parte Chinery (3) and Onslow v, Commis- 
sioner of Inland Revenue (4). According to 
these decisions a judgment or a decision 
obtained in an action and every other 
decision is an order. These cases were 
referred to with approvel by the Judicial 
Committee and applied to the canstruction 
of the Letters Patent of the Bombay High 
Oourt in Tata Iron & Steel Co Ltd v.eChief 
Revenue Authority, Bombay (5). 1n view of 
the use of fhe word "order" in cl, 15 of 
our Letters Patent as tbey now stand, it 
may be doubted whether for the present 
purpose the correct, technical use of the 
word "judgment" in England is a safeguard 
to the meaning ofthe clause. It was ap- 
parently upon some such principle, however, 
that the case of Gobinda Lal Das v. Shiba 
Das Chatterjee, (8) was decided. In that 
case the Senior Judge of Division Bench 
had refused to extend the time for present- 
ing pn appeal under s, 5 of the Limitation 


[^ 
ed 


Q. : 
2) 8 B L. R. 433; 17 W. R. 364, 
2 Q. B. D. 342; 53 L, J. Ch. 662; 50 L. T, 
42; 32 W. R 469; 1 Morrell 3l. 

(f) (1890) 25 Q. B D. 465; 59 L. J. Q. B. 556; 63 L. 

513; 38 W. R. 728. 

(5) 74 Ind. Cas 469; 47 B. 724: 91 A. L, J. 675; 25 
Bom L.R 908; A.T R 1923 P O.148, (1923) M. W. 
N. 603; 45 M. L. J 295; 18 L W. 372: 9 O. & A. ls. R. 
783: 33 M. L T. 301; 23 O. W. N. 307; 39 O. L. J. 16; 
50 I. A. 212 (P. €) i 


N 


(8) 83 O. 1323,10 C. ^W. N4986; 3 O. D. J: 48e ` 
* i . 
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Act and it wes held upon Letters Patent aside a dismissal and restoring a suit. 
appeal that no appeallay from this refusal. Again, while under the Qode of Civil 
The reasoning, was: “It may no doubt Procedure, O XLII, r. 1 (k), an appeal is 
be said, that an order, which terminates a expressly given from an order under r. 9 of 
proceeding, is a ‘judgment’ within the O. XXII refusing to set aside the abate- 
meaning of ‘cl. 15, but it must be & ment ofa suit, it has been held [Sarat 
proceeding, as we understand it, in the Chandra Sarkar v. Maihar Stone < 
course of a suit or in relation thereto, and Lime Co., Ltd (10)] that an order setting 
in which some question or other as to the asidb the abatement ofa suit is a judgment 
right or liability of any party is raised, anad under cl, 15 of the Letters Patent. This 
not ‘® proceeding in respect of a matter desision followed an unreported case— 
which had already come to termination Padmabativ. Tulsi (A. 8. No. 16 of 1918, 
by the operation of law or otherwise.” decided on 18th June 1918) where 
This view was objected to by Mookerjee, ‘v oodroffe, J., laid stress upon the circum- 
J., in Mathura Sundari Dassi v. Haran stances that underr. 9 of O. XXII, “ where 
Chandra Shaha (7) as going beyond the asuit abates......no fresh suit shall be 
denfinition qf the term “judgment” given brought on the same cause of action” and 
by Couch, O. J. In Nagindas Motialv.Nilaji said“ the appellant has acquired thereby a 
Moraba Naik (8) the High Court of Bombay right which the order made by Mr Justice 
dissented from the reasoning in Gobinda's Oha&udhuri has interfered with. There is, 
case (6) holding that an appeal lay under therefore, in my opinion, an appeal.” 
the Letters Patent froma refusaltoextend Of cases decided by the Judicial Commit- 
time under cl. 5 of the Limitation Act. tee there appear to be two. The first is 
There is much force in the objections Hurrish Chunder Chowdhry v. Kali Sunderi 
which have been taken to the decision in Debt (11). Pontifex, J., had refused to 
Gobinda'scase (6) and were the order transmit a certain order in Council to 
appealed against before usanorderrefusing appropriate Oourt for execution, holding 
to extend time, and thereby putting an end that the applicants must be left to a regular 
to the litigation between these parties, we suit to enforce their claim thereunder. 
might well have thought it necessary to ‘Their Lordships agreed that the learned 
refer the question of the correctness of that Judge had in fact exercised a judicial 
decision toa Full Bench. discretion and had ue io a decision o 
: reat importance which if it remaine 
The cases which bear upon the com- would entirely conclude any rights of Kali 
petence of an appeal under cl. 15 of the Sundari to "an execution in the suit. 
PLI EE 2m i 1 SR acer ei They held, therefore, that it was ajudgment 
Hera. ae 2 E lin IO E bel witbin the meaning of cl, 15. In Krishna- 
aitor vue period ot imibaiton prescribed sami Panikoudar v. Ramasami*Chesiar (12) 
require, in my opinion, to be separated 


from cases which proceed upon the footing Bs appeal 2 eR m beh EA d 
that dm donem appeal from ed put When tne appeal came on for hearing 
limite d gp iii it YE to 1 before a Division Bench in the presence 
with confidence that the decided cases are Nr a wa n held eed T 
: i His Should no ve been excused an e 
poiferm resistent, Wale ip ba been gopel was dismissed upon, That ground 
Chandra Shaha (7) that aa order made . Oa appeal to the Privy Council it waa 
under O.IX,r.90f the Oivil Procedure eee Aoa Ahat kne d Pn bad Ple 
depu) ] A jurisdiction to override the order made 
code r oe d a i ge oo ut re extending the time under &. 5 of the Limita- 
n dismissed for default under r.80f tion Act. 


the same order isa judgment within the Sir Lawrence Jenkins delivering the 
meaning of cl, 15 ofthe Letters Patent, it judgment of the Board said [Krisnnqsami 
has also been held [Maharaj Kishore Khanna ‘panitoudar v, Ramasami Chettiar (12): 
v. Kiran Shashi Dasi (9)) that no appeal e (19) 67 Ind. Oas.917; 49 O. 62; A. I. R. 1922 Cal. 
lies from an order made under r. 9 setting 335. 

. (LL) 9 0.482 at p. 493; 101 A 4; 12 C, L.R. 511; 7 
(7) 34 Ind Oas 031; 43 0.857 at p. 870; 20 C. W. Ind Jur. 161; 4 Sar. P. O. J. 406 (P. O.). 


N. 591; 23 O. L. J. 443. z (12) 43 Ind Cas 493; 41 M. 412 at p. 410; 34 M. LT. 
(8) 80 Ihd. Oas. 842; 48 B. 412; 26 Bom. L. R. 305; 63,4P. L. W.51; 16 A L.J 57; 7 L. W. 156; 23 M. L. 
A. I. R. 1924 Bom. 399. T 101; 270. L. J. 253; 2 P. L. R. 1918; 22 O. W. N. 


(9) 69 Ind. Oas. 820; 49 O, 635; A, I. B, 1992 Cal. 481; 20 Bom. L. R. 541; 11 Bur. L. T, 121; (1918) M. W. 
407. - : M, 906; 45 L A. 23 (P. O.). 
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"But this order of admission was made 
aot only in,the absence of Ramasami 
Ohettiar, the contending respondent, but 
without notice to him. And yet in terms 
it purported to deprive him of a valuable 
right, for it put in peril the finality of the 
decision in bis favour, so that to preclude 
him from questioning its propriety would 
amount toa denial of justice, It must, 
therefore, in common fairness be regarded 
as a tacit term of an order like the present 
that though unqualified in expression” it 
should be open to reconsideration at the 
instance of the party prejudicially affected.” 
It will be seen, therefore, that of the cases 
before the Privy Council one was a case in 
which execution had been entirely refused. 
In the other the observations made were 
directed to the question whether the order 
was of a kind which should finally be 
pronounced ex parte. In both, however, 
the importance of the decision to the party 
complaining thereof was referred to. 

Anexamination of the language of ss. 3 
and 5 of the Limitation Act of 1908 leads 
me to think that for the present purpose there 
is a certain fallacy in the language com- 
monly employed to the effect that an order 
admitting an appeal under s. 5 deprives the 
respondent of a vested right granted to 
him by s.3. The opening words of s. 3 
are “subject to the provisions contained in 
as. 4025 inclusive". Section 5 applies, 
broadly speaking, to cases in which the 
limitation period isshort. It does not apply 
B0 as to give a power of extending the period 
of limitation prescribed for suits. It ap- 
pears to mp to be the intention of the 
Limitgtion Act that where an appellant has 
proceeded with due diligence, noright shall 
accrue to the respondent by reason merely 
of the lapse of the statutory period. On 
the whole, and not without some doubt, 
think that the mere circumstances that an 
order puts in peril the finality of a decision 
given in the respondent's favour, does not 
of itself make that order a judgment within 
the meaning of cl. 15 of the Letters Patent. 
The same might be said cf an order restor- 
ing a suit under O, IX, r. 9, and with much 
greater reason. The same might be said 
of any order giving leave to appeal or 
granting a certificate that a case was a fit 
one to be taken on appeal. Whether any 
distinction can logically or practically be 
maintained between an order setting aside 
an abatement and an order restoring a suit 
after dismissal for default may well be 
doubted. But in the case now before us 
the order complained of does not set any- 
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thing aside. It'operates, merely to declare 
that the appeal may be entértainéd. For 
the purpose of the present objectién to the 
competence of this Letters Paten appeal it 
is a stronger case in favour of the present 
respondent than the case of Maharaj Kishor 
Khanna v. Kiran Shashi Dasi (9). 

Inmy judgment we should uphold the 
preliminary objection and dismiss this 
Letters Patent appeal with costs 4 gold 
mohurs, . 

Suhrawardy, J.—1 agree. 

Graham, J.—I also agree. 


A. Appeal dismissed. 


CALCUTTA HIGH COURT. 
FULL BENCH. 
Income Tax REFE&ENOA. 
March 26, 1928. 
Present :—Sir-George Olaus Rankin, Kr., 
Ohief Justice, Mr. Justice 
O. O. Ghose and Mr. Justice Buckland. 
In the matter of HARMUKHRAI 
DULICHAND. 

Income Tax Act (XI of 19022), ss. 22, 28, 24—Notice 
under e. 88 (2) and s. 22 (4) after making of return 
—Üomplianoe with notice un s. 23 (2)—Non-com- 
pliance with notice under s. 22 (4)—Power of Income 
Tax Officer to assess under 8.28 (4)—Comprising notices 
a s. 25 (2) and s. 22 (4) in one document, legality 
Of. 


lf an assessee has made a return in compliance 
with anotid& unders 22 (2) and thereafter a notice 
has been served upon him under 8.23 (2) and also 
a notice under 8.22(4) and the assessee has com- 
pue with the te of the notice under s. 23 (2) 
y producing the evidence upon which he relies, but 
has failed to comply wah the notice under s. 22 (4), 
the Income Tax Officer is not bound to proceed 
under s. 23 (3), and is entitled to make an assess- 
ment under s. 23 (4) for failure to comply with the 
notice under s. 22 2) [p. 84, col. 1.] 
Brij Raj-Rang v. Commissioner of Income Tax 

' (2), dissented from. 

It is not illegal to comprise the notices under s. 23 
(2) and s. 22 (4) of the Income Tax Act in one docu- 
ment [p. 91, col. 2.] 

In the matter of Chandra Sen Jaini (1) fol- 
lowed, 

Income Tax Reference made by the 
Oommissioner, Income-tax, Bengal, 

JUDGMENT. 

Rankin, C.J.—In this case the Oom- 
missioner of Income-Tax‘has referred two 
points of law to this Oourt for its opinion 
under s. 66, Income Tax Act (XI of 1922), 
Before setting out the form of the question 
it may be as well fo premise that the asses- 
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sees in this case area firm called Messrs. indeed the only evide that 
Harmukhrai Dulfchand. f p Na e 


It appears that on 4th May, 1926, an 
ordinary notiee was served upon them 
under el. (2), a"22, requiring them to render 
a return of theirincome for the purpose of 
income-tax. It appears that the year by 
whieh this firm goes in maintaining its 

` books of account is the Dewali year and the 
year of assessment was 1982-83, the previous 
year or the year of accounting being, there- 
fore, 1981-82. On 22nd July, 1926, a notice 
under 8. 22 (4) wasserved upon them asking 
that they should produce their books of 
account forthe Dewali year 1280-81 and 
1981-82 and on 6th August, 1926, the asses- 
sees submitted a return. The return which 
they submitted consists of the words and 
figures '" Loss Rs, 26,000 " under the head 
Business.” A notice was then issued 
upon them being& combined notice pur- 
porting to be under el. (2), s. 23 and also 
cl. (4), 8. 22. That required them to pro- 
duce the accounts for 1980-81 and 1981-82 
and also gave them an opportunity to call 
any other evidence on which they might 
rely insupport of their return. On the 
date fixed by the notice the books of 1981- 
82 were examined and various adjourn- 
ments were taken for the production of the 
books of 1980-81. There was a hearing on 
appointment on 26th Auguat, 1926, on 10th 
January, 1927, and on 16th February, 1927, 
and the final order of assessment was not 
made till the 26th February, 1927. Although, 
therefore, these books for 1980-81, were 
called for, atall events, on 6th August, 
1926, they were not produced by, the follow- 
ing February, at thetime when the assess- 
ment was made, The Income-Tax Author- 
ities have held that ample time was given 
for their production and that their non- 
production was wilful, as indeed it is rea- 
sonably obvious from the dates and also 
from the inconsistent stories told by these 
asseasees to the effect that their books for 
the year in question weresent to Bikaneer 
because ofthe Calcutta riots and also be- 
cause of settling some disputes. The find- 
ing of fact is that these accounts are still 
deliberately withheld. There can be no 
question that for the purpose of finding 
what was the profit or loss for the year 
1981-82 itis necessary to get the books of 
the year previous to that because on any 
question of loss.cansed by fall in the value 
of stock it is most necessary to see on what 
basis.the valuation has been taken. The 
result, therefore, was that the assessees had 
deliberately withheld the best evidence 


enable one to test the accuracy of the 
return. . 

It is in these circumstances that the as- 
sessees, having failed before the Income-Tax 
Authorities requested that two points of law 
should be referred to this High Oourt by 
the Commissioner of Income-Tax, The first 
question is : 

“Was thenotice under s. 22(4) which was 
issued in thecase so defective as to be legal- 
ly null aud void”? 

The second question is thia : 

“Tf an assessee has made a return in com- 
pliance with a notice under s. 22/2) and 
thereafter a notice has been served upon 
him unders. 23 (2) and also a notice under 
8. 22 (4) and the assesses has complied with 
the terms of the notice unders, 23 (2) by 
producing the evidence upon which he 
relies, but has failed to comply with the 
notice under s. 22 (4) is the Income-Tax 
Officer entitled to make an assessment 
under s. 23 (4), for failure to comply with 
the notice under 8,22 (4),or is he bound 
to proceed under s. 23 (3)" ? 

Ia my opinion both of these questions 
must be answered against the assessees, 

The first question is whether there is 
anything illegalin the issue of a notice 
under s.23 (4) and s. 22 (4). Iam of opin- 
ion that there is noreason why these two 
notices should not be comprised in one 
document, The position is that the as- 
sesssee is given one date on which he is 
first of all to prcduce certain accounts or 
documents required by the Income-Tax 
Officer andheis also told that on that 
same date he will get an opportunity of 
producing any further evidence upon which 
he relies. I can see no objection at all to 
that procedure and [ observe that in the 
case cited to us from the Allahabad High 
Oourt decided on 4th January of this year 
In the matter of Chandra Sen Jaini (1) a 
Division Bench of that Court was of the 
same opinion. In my judgment there is 
no difficulty upon the answer to the first 
question. 


The second question depends upon the 
construction to beputupon ss. 22 and 93 
of the Income Tax Act. By a. 22 provision 
is made to the effect, in the case of com-" 
panies, that the principal officer shall before 
15th June, in each year furnish a return 
of income without being asked. Provision 
is also made, in the case of other persons 
whose total income is, in the Income-Tax 


(1) 108 Ind. Cas, 234; 26 A, L.gJ, 340; 50 A, 589; A. 
I. R. 1928 AIL 283, 


92 In the matter of eee DULIGHAND, 


Officer's opinion, such as to render such 
persons liable 4o ‘income-tax, that the In- 
come-Tax Oficer may setve a notice requir- 
ing a returnto be made. The concluding 
paragraph ofthat section then provides 
that the Income-Tax Officer may serve on 
the principal officer of any Oompany or on 
any person upon whom a notice has been 
served under sub-s. (2) a notice requiring 
him, ona date, tobe therein specified, to 
produce, or cause to be produced, such ag- 
. counts or documents asthe Income-Tax 
Officer may require provided that heshall 
not require the production of any accounts 
relating to & period more than three years 
prior to the previous year, That provision 
which enables the Income-Tax Officer to 
require the production of accounts or docu- 
ments is in the case of persons other than 
companies a power given on condition that 
a notice has been served requiring the 
making of &return. There is nosign in 
that clause of any further condition. 

When we come tothe next section we 
find that the section begins by dealing 
with the case of a return as to which the 
Income-Tax Officer is satisfied. In that case 
he assesses on the basis of the return. 
It then goesonto deal with case where the 
Income-Tax Officer has a reason to believe 
that a return made is incorrect or in- 
complete, and the language of the statute 
imposes upon the Income-Tax Officer the 
duty of serving upon the assessse a notice 
requiring him either to attend at the 
Income-Tax Officer's offios or to produce 
any evidence on which such person may 
rely in gupport of the retura. The 
meaning of that clause is that when a 
return is made the Income-Tex Officer shall 
not reject ib and take some other basis 
as the basis of assessment without giving 
the assessee an opportunity to appear 
before him and give any evidence which 
he may desire to give. The power under 
cl. (4) s. 2J, is power tothe Income-Tax 
Officer which has reference to ‘accounts and 
documents and to no other form of evidence. 
The right under s. 23 (2) is a rightto call 
any evidence that the assessee may desire 
to call.. 

The last clause of s. 23 deals with three 
Yifferertt cases and for that reason perhaps 
thesection is not Bo clearly drafted as it 
might be. It begins by taking thecase of 
an assessee who makes no return atall and 
itsays that the Income-Tax Officer shall 
assess him tothe best of his judgment. 
16 then deals with the case of a person who 
has been ordered to produce accounts or 
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documents and has failed. to gomply with 
the requirement. His is the same fate; the 
Income-Tax Officer makes the assessment 
tothe bestof his judgment, It then deals 
with the third case—the case ofa person 
who having madea return falls to comply 
with all the terms of a notice issued 
under sub-s, (2) of s. 23. Upon that the 
contentions that are raised are, first, that 
no notice to produce accounts or documents 
can validly issue after the return is filed; 
and secondly, that if in fact a notice is 
issued unders, 23 (2) it is impossible for 
the assessee to be penalized for the mere 
non-production of accounts; in other words, 
the second case contemplated by cl. (4), 
s. 23 is nolongera case of which the as- 
8esseo can be deemed to be an instance. 

In my judgment, the exposition which 
the Commissioner of Income-Tax has given 
is correct. He points out that the sub- 
section contemplates three distinct cases 
and, to my mind, it is abundantly shown 
by him that there is no warrant in the 
statute for saying that after a return is 
made the power given by ol. (4), s. 22 is 
gone. Theonly ground whichI have dis- 
covered for that opinion is the insertion 
ofthe harmless words “having made a 
return" into el. (4), 8. 23. It seams para- 
doxical and improbable that the making 
of a return should put an end to the 
power of the Income-Tax Officer to require 
the production of accounts. One would 
naturally suppose that the  Income-Tax 
Officer having seen a return. may if some 
cases be in a better position than he would 
otherwise have been to say whether he 
thinks it necessary to inspect books of 
accounts or other documents or not. But 
apart from that question it is at least 
extraordinary that a limit upon the power 
given by cl.(4), a. 22 should be made in the 
dubivus and inferential manner which is 
suggested, namely, by"'the words “having 
madea return" being inserted in cl. (4), 
s.23. In my judgment, there is no basis 
either as a matter of business or as a 
matter of construction for the opinion that 
the moment a return is filed the right of the 
Income-Tax Officer to require the produc- 
tion of accounts under s, 22 (4) is gone. 

If that be so, the next question is whether 
# can be contended that because iu fact 
a notice under cl. (2), 8. 23 was served upon 
this firm the power provided by cl. (4) of 
that section to meeta case of with holding 
of accounts can no longer be exercised. In 
my judgment there ia no ground for that 
contention either, The Income-Tax Officer 
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in this case had asked the assessees firat of 
all, to produce their books; secondly to 
attend upon him; and thirdly, at the same 
time, to produce any other evidence they 
like. Ifthe assessees are not in default, if 
they produce their books and attend, then, 
whether they produce other evidence or 
not, it will no doubt be for the Income, Tax 
Officer to proceed against sthe assessees 
undersub-s. (3) of that section. But if 
whén the date comes it turnsout that the 
agsessees are withholding their books of 
account, but want to produce some other 
evidence, it seems to me reasonably plain 
that the Income-Tax Officer may well say: 
"You are in default for withholding your 
accounts: yon willbe dealt with on that 
basis. In the absence of availeble accounts 
neither argument nor other evidence is 
anything but a waste of time. It is mera 
palpatio. You will be treated as defaulters 

End fu in no other way." In my judgment that 
is what the Statute intends. The Statute 
intends that persons who deliberately make 
default in producing their accounts when 
asked to do so under cl. (4), s. 22, shall be 
treated as defaulters and that the Income 
Tax Officer shall make the assessment to the 
best of his judgment. 

It has been said that the Income Tax 
Officer must proceed in a judicial manner 
and s, 37 has been mentioned in this con- 
nexion. Fundamentally no doubt the 
Income Tax Officer must proceed in a 
judicial spirit and cometoa judicial con- 
clusion pon properly ascertained facts, 
though I would point out that the 
Income Tax Officer is not a Ooutt, he has 
not the procedure of a Court, and he is to 
someextent a party or Judge in his own 
case. However true it be and for what- 
ever purpose it be true that the assessment 
toincome tax isto be donein a judicial 
manner, the first thing which must be laid 
down as a condition before a person can 
complain of any departure from 
principle is this: that he too must produce 
the evidence which the law requires him 
to produce. It is idle and absurd for a per? 
son who has books of account.and deliber- 
ately withholds them tocomplain of not 
being treated in a judicial manner. The 
judicial manner is a manner which pro- 
ceeds upon evidence, and the basis of the 
Statute is to see that available evidence is 
produced. Itisthen, and only then, that 
the assessment isto be made upon a judicial 
consideration of the evidénce. Otherwise 
it is to be made "to the pest of his Juega 
ment" 'and brevi manu. 
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In my judgment, there ino foundation 
for the assessees’ contention*-on either df 
the points that have been referred to us. 
It seems to me, therefore, that the answer to 
these two questions should be as I have indi- 
cated, to the first "No" to the second 
“Yes”, 

It only remains to mention certain caseg 
whfch have been drawn to our attention, 
One is a decision of the High Court of 
Patna which is said to be reported in the 
Eighth Volume of the Patna Law Times 
[Brij Raj Rang Lal v. Commissioner 
of Income Tax (2)] and a report from 
the All India Reporter has been 
allowed to be used. In that caseit would 
appear that the learned Judges were not 
satisfied that a notice under s.22 (4) has 
been issued at all. They seem to think on 
the basisof the words "having made a 
return" under s. 28 (4) that the power to 
call for books and documents is limited to 
the period prior to the filing of the return. 
But they say that “even if we assume 
that notice under s. 22 (4) can be 
issued after a return has been filed, 
such notice not having been isgued in this 
case the summary assessment was illegal.” 

It appears to me, therefore, that the view 
that the right to issue a notice under cl. (4) 
8. 22, comes to an end onthe making of a 
return was not essential to the decision in 
that case; but, in any event, I disagree 
with that opinion, It seems to me to have 
no merits whether as a matter of business 


" or of construction of the Statute. 


The next case to which we were referred 
was the case of Duni Chand DhanieRam v. 
Commissioner of Income-Taz (3) decitled by 
Mr. Justice Le Rossignol and Mr. Justice 
Martineau. That was a case where it 
seems to me, that no law was laid down 
which is notin harmony with the view 
which I have endeavoured to express, 
That was a case where an assessee had 
made a return of his income. He was 
called upon to produce his books of account 
and he did produce his books of account. 
That being sohe was in the position of a 


man who must under cl. (2), s. 23, be given. 


a proper opportunity to support hie own 
return by such evidence as he desires and 
whether his return was supported by 


* further evidence or not the Commissioner 


was bound to assess him noton the foot- 
ing that he was a defaulter but on the 


r D end Ind. Cas. 193; 8 P.L. T. 686; ALIR. 1927 
Pat 
(3) 91 Ind. Oas 614; 7 Lah 201; 8 Lah. L. J, 106; A, 
1. R, 1926 Lah. 161; 27 P. L. R. 836. 
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footing that hid return ought to be accept- 
éd save inso ffras there might be good 
reasons for critieizing it. The learned 
Judgesin that case, so far as I can see, 
have laid down no law to the effect that 
8 person who is in default by wilful failure 
to produce accounts is not within the sum- 
mary power given by cl. (4) 8. 23. 

Another case to which we have been reter- 
red is a decision of Mr. Justice Greaves and 
Mr. Justiee Mukerji of this Court in the 
case of Nirmal Kumar Singh Nowlaksha 
v. Secretary of State for India (4). 
There, again, we have a case of an assessee 


who made a return and produced his ace- 


ounts, At thetime when he produced his 
accounts various matters were gone into 
between his gomasta and the Income Tax 
Officer. Without giving a proper notice 
requiring him to produce such evidence as 
he might desire in support of his return 
the Income-Tax Officer assessed him upon a 
basis inconsistent with his return and in 
these circumstances one learned Judge 
thought that the Statute had been substan- 
tially complied with and the other learned 
Judge (Mr. Justice Mukerji) took the 
view that the informality was one 
which had not been waived and could not 
safely be ignored. In the course of that 
judgment there is not only nothing to the 
effect that the power to call for accounts 
must be exercised before the making of 
the return, but that judgment supports, 
what the Income Tax Officer has done in 
this case. 

Two cases have been drawn to our atten- 
tionon the part of the Advocate- General, 
One cdhtsins some expressions in a judg- 
ment of my own in an Income-tax Reference 
heard on the 18th January 1927; in the 
matter of Ram Kissen Das Bagri and the 
other isa judgment of Mr. Justice Walsh 
and Mr. Justice Banerji of the Allahabad 
High Court in In the matter of Qhandra 
Sen Jaini (1). There, too, the dictum in 
the Patna case to which I have referred 
was dissented from and there, too, it was 
held that 8 combined notice under 
B, 22 (4) and s. 23 (2) wasa proper notice. 

these circumstances it appears tome 
ethat ghe questions put to us must be 
answered against the asseasees and that 
the assessees must pay the costs of this 
Reference. 

C. C. Ghose, J.—I agree, 

Buckland, J.—1 agree. 

A, Reference answered, 


AS Ind. Cas, 404; A. T R. 1926 Oal. 890; 29 O, W, 
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CALCUTTA HIGH GOURT., 
O:vin Roce No. 280 o» 1928, 
June 22, 1928, 
Present :—Mr. Justicé Mitter. 
PRODIP SINGH JAMADAR AND ANOTHB& 
— DEFENDANTS — PETITIONERS 


versus 
BAMANI MOHAN SEN—PLAINTIFEF— 
OPPOSITR Party. 
Bengal Municipal Act (III of 1884), s. 86—1ljara- 
dars of market, whether 'oecupiers—Liability to tax 
—Holding held jointly —Joint assessment to tax, legal- 


ity of. 

Unders. 85, cl (a) of the Bengal Municipal Act, 
where a holding isclaimed jointly by two or more 
persons, each of them should be separately assessed 
to tax according to the circumstances and property 
of each within the Municipality, They cannot be 

. 


jointly assessed, 

Chairman of the Jalpaiguri Municipality v. Jal- 
paiquri Tea Co, Ltd. (1), followed. 

Where certain persons obtained an ijara of a place 
for holding a cattle market within a Municipality 
and made their collection rent at *he place on 
market days from those who came to sell : 

Held, that the tjaradars were ‘occupiers’ of the 
holding within the meaning of s. 85 of the Bengal 
Municipal Act and were liable to be assessed as such 
under the said section. 

Oivil Rule from a decree of the Small Cause 
Oourt, Second Sub-Judge, Mymensingh. 

Mr. Birendra Kumar De, for the Peti- 
tioners. 

Messrs. Kali Kinkar Chakravarti and 
Probodh Nath Sanyal, for the Opposite 
Party. 

JUDGMENT.— This Rule was issued on 
the Chairman of the Muktagacha Munici- 
pality t> show cause why the decree of 
the Small Oause Court of the Second 
Subordinate Judge of Mymensingh for re- 
covery of Ks, 105 from the defendants who 
are petitioners before meshould not be set 
aside. Two groungs are urged in support 
of this Rule. Itissaid that the Manici- 
pality had no right fo levy this personal 
tax ag the defendants were not persons who 
were occupiers of holdings within the 
meaning of s, 85, Bengal Municipal Act. 
It is argued in the second place that, in 
any event, theassessment of the Munici- 
Rality is ultra vires seeing that the assess- 
ment wasa joint assessment against both 
the defendants who are petitioners before 
me. It appears that the petitioners who are 
the servants of the Maharaja, obtained an 
ara ofa certain place which is described 
asacattle market within the Municipality 
and they make their colleetion of rent and 
carry on their business on holding No, 283 
in respect of which the assessment haa 
been made although they reside elsewhere. 
It appears that on this holding &.cattle 
market is held on hat days and the 

* 
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holding remains «acant on other days. 
The peraons who sell their wares in the 
market are sort of licensees under the ijara- 
dars, i. e., the defendants and the ijaradars 
are the persons who really occupy the 
holding within the Municipality. The first 
contention, therefore, that the Munici- 
pality had no authority to assess tax on the 
defendants because they did not occupy the 
holding within the Municipality must fail. 

Thé second ground taken is one of sub- 
stance aud must prevail. It appears that 
there has been a joint assessment under 
8, 85, cl. (a), Bengal Municipal Act, against 
both the defendants. Section 85 reads as fol- 
lowa: Ineed only quote the material portion: — 

“The Commissioners may, from time to 
time, at a meeting convened expressly for the 
purpose, of which a due . notice shall 
have been given, and with the sanction 
of the Local Government impose within 
the limits of the Municipality one or other 
or both, of the following taxes: (a) a tax 
upon persons occupying holdings within 
the Municipality according to their circum- 
stances and property within the Munici- 
pality." 

Whether the holding is claimed jointly 
by two or more persons, cl. (a) suggests 
to my mind that a taxis to be assessed on 
each separately according to the circum- 
stances and property of each within the 
Municipality. The contention raised by 
the learned Vakil for the opposite party 
that these persons should be treated as one 
person, sebms to me not to be tenable. For, 
to accept that construction would be to 
take a view inconsistent with the‘language 
of cl. (a) which suggests that each person 
must be taxed personally according to the 
circumstances and property. of each within 
the Municipality. The «circumstances and 
the property of two joint occupiers must 
of necessity vary and tyo persons occupying 
holdings could not be regarded either as a 
Corporation consisting of several members 
as one person in the eye of the law or as one 
Company consisting of several members. 
This view receives support from a decision ° 
of this Court in the case of Chairman of 
the Jalpaiguri Municipality v. Jalpaiguri 
Tea Co. Ltd. (1). Mr. Justice Mookerjee in 
dealing with the question as to what is the 
proper interpretation which is to be put 
upon s. 85 (a) observed as follows :— 

“The language does not justify sucha 
restricted interpretation ;' and there is no 
good reason why in plates where the 

R 64 Ind. Cas. 649; A. I, R. 132 Oal. 46; 34 C. L. « 
J. 383; 26 O, W, N. 311, 
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personal tax is in operation, several persons 
occupying the same holding? should not” 
each be subject to assessment, according 
to ‘their respective circumstances and 
property within the Municipality.” 

Mr, Justice Buckland concurred with 
Mr. Justice Mookerjee and observed that 
in his judgment “the tax under s. 85 (a) was 
in te nature of a poll-tax, leviable on 
persons, not, however, merely as persons, 
but according to their circumstances and 
property within the Munioipality;" 
and he held that there were two Oompanies 
in that case who were occupying the 
holding though joint occupiers of holding 
and each of them was liable to be taxed 
under s. 85 (a) In that case separate tax 
was assessed on each of the Companies and 
the contention was that they should have 
been jointly assessed. That contention, 
however, was not accepted and the view 
was taken that each person occupying the 
holding should be assessed separately. The 
Municipality of Muktagacha, by assessing 
ajoint personal tax on each of the two 
defendants, has contravened the provisions 
of s. 85 (a), Bengal Municipality Act. Their 
action must consequently be regarded as 
ultra vires and the suit based on such an 
action which was beyond the powers of the 
Municipality must be dismissed. 

The Rule is made sbsolute and the 
judgment and decree of the lower Appellate 


Court must be set aside. There will be 
no order as to costa. : 
A. Rule made absolute, 





CALCUTTA HIGH COUR’. 
Civin Revision Patrrion No, 40007 1928, 
July 2, 1928. 

Present :—Mr. Justice Oammiade and 
Mr. Justice S8. K, Ghose. 
RAHIMANNESSA BIBI—PxaTITIONBRE, 
versus 
Sheikh HALIM—Obpposirp Party. 


Civil Procedure Code (Act V of 1908), s. 182— 
Pardanashin—Right to clam examination on com- 


mission. 

Section 132, Civil Procedure Code, recognizes the 
right of ladies who are behind parda according to 
the custom of the country to require that thejr evi- 
dence, if necessary, should be taken on commission, 
This is aright which the Court has no power to 
deny. 

Oivil revision froman order of the District 
Judge, 24-Pargannas, dated the 15th March 
1928. 

Mr. Narendra Nath Chatterjee, for the 
Petitioner. 

Mr. Bhupendra Nath Das, for the Op- 
posite Party. 
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JUDGMENT,—Thie Rule was obtain- 
ed against the,opposite party to show cause 
why the order of the District Judge of 24 
Pargannas refusing to allow the petitioner 
who is a pardanashin lady to be examin- 
ed on commission should not be set aside. 
Section 132, Civil Procedure Oodle, re- 
cognizes the right of ladies who are behind 
parda according to the custom of the ceun- 
try to require that their evidence, if neces- 
sary, should be taken on commission. Thisis 
a right which the Courthas no power to deny. 

The order of the learned District Judge is 
set aside and it is ordered that evidence of 
the petitioner be taken on commission. 
The Rule is made absolute and the peti- 
tioner will have her costs in this Rule, the 
hearing fee in this Rule being assessed at 
one gold mohur. 

A. 


- 


Hule made absolute. 





CALCUTTA HIGH COURT. 
ReFsrEenog No. 8, 1928. 
September 4 1928. 

Present :—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy and Mr. Justice Garlick. 
EMPEROR—Patitrionge 


versus 
KISORI MOHAN CHAUDHURI AND 
oTpa«s—Opposits PARTIES. 

Legal Practitioners Act (XVIII of 1879),s. 18— 
Counselling public not to attend Court on political 
grounds—AMiaconduct. 

Counselling the public not to attend Court and there- 
by interfering with the administration of justice is 
grave misconduct on the part of Legal Practitioners. 

Though a Legal Practitioner has a right to enter- 
tain political opinion which may not be acceptable 
to the authorities, he cannot act inconsistently with 
the positio& which he has obtained by virtue of the 
license granted to him. Hie 

Reference made by the District Judge, 
Rajshahi, dated the 25th July 1928. 

Mr. Surendra Nath Guha, for the Petitioner, 

Messrs. A. N Choudhury, Krishna Kamal 
Maiira., Bireswar Bagchi, Jatinira Mohan 


` Choudhury, Manindra Nath Roy, Dinesh 


Chandra Roy and Jitendra Kumar Sen 
Gupta, for the Opposite Parties, 
JUDGMENT,—In this matter three 
Pleaders of Rajshahi Judge’s Court have 
been called upon under s. 13, Legal Practi- 
tioners Act to show cause why they should 
enot he dealt with under s.14 of the Act. 


We have heard the learned Senior Govern-. 


ment Pleader and Mr. A. N. Ohoudhury, 


Counsel, who appeared on behalf ofthe 


Pleaders. In the present case we do nof 
propose to pass any sentence or take any 
action under s. 14, Legal Practitioners Act, 
our reasons being—first, that no untoward 
result followed from the act of the Pleaders 


4 . 
EMPEROR Vv. KIBORI MOHAN CHAUDHURI, 


. ' HA E O. 1929 


as has been admitted hy the learned Dis- 
trict Magistrate. The work “of the Court 
was not hampered and it appears “that the 
notice or manifesto signed by the Pleaders 
did not have any appreciable effect in the 
locality. The learned Magistrate was 
willing to drop the proceedings if the 
Pleaders admitted that their aation had 
beeh wrong and he has referred this 
matter tous for the purpose of vindicating 
the principle involved; secondly, there is 
no evidence of the publication of the 
manifesto, Itmay be presumed thatit was 
published; but then there is nothing on 
the record to show whether it was published 
and the extent to which it was published. 
Thirdly, that the Pleaders who signed the 
‘manifesto are three out of thore than one 
hundred Pleaders practising inthe Judge's 
Oourt at Rajshahi. They do not seem to 
occupy such an influential position as to 
persuade the litigants not toappear in Oourt 
as is clear ‘from the fact that there was 
rio stoppage of work of the Courts on that 
By. 
Though in the circumstances of this 
particular cass we are not inclined to take 
any action we express our strong disap- 
proval of the conduct of the Pleaders 
concerned. A Legal Practitioner, as any 
other person, has a right to entertain 
political opinions which may or may not 
be acceptable to the authorities. But 
having obtained license .to practice in 
Courts, if he acts inconsistently with the 
position which he has obtained by virtue 
of the license granted to him, he abuses it 
and bringa himself within the four corners 
of the Legal Practitioners Act. This was 
the view taken in Emperor v. Rajani Kanta 
Bose (1), Shankar Ganesh Debi v. Secretary 
of State for India (2). It seems that the 
warning given by this Court in Rajani 
Kanta's case (1) has had no effect. Though 
in the circumstances df this case we refrain 
‘from taking any action it must be under- 
stood as a rule that the action of Legal 
Practitioners counselling the public not to 
attend Court and thereby interfering with 
the administration of justice is one which 
cannot be lightly dealt with. With these 
remarks we direct thatno further action be 
_ taken in this matter. 


A. Order accordingly, 
(1) 71 Ind, Cas. 81; 49 O. 732, 350, L.J. 356; 20 
O W,N, 589; A. LR. 1923 Cale 515; 24 Or. L. J. 33 


(8. B). 
(2) 69 Ind. Cas 367; 49 0, 845; 491. A. 319; 31 M. 
L.T. 192; A I R. 1922 P.O. 351; 18 N. L. R.178; 
44 M. L.J 32; 25 Bom. D. R 131; 37 O.L. J. 186 
37 O. W. N.313; 18 Le Ws 59; (1923) M. W, N. 528;1 
Pat. L. R. 43 (P.O). 
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SIND JUDICIAL COMMIS- 
. SEONER'S COURT. 
Ravision APPLIOATION No. 63 of 1925, 
e April 2, 1928. . 
Present* —Mr. Wild, J. O., and 
Mr. Rupehand Bilaram, A. J. 0, 
KALUMAL DEVANDAS.AND OTHERS — 


Vs APPLIOANTS M 
versus A 
KESSUMAL NARAINDAS AND OTHBE8— 
OPPONENTS. 


Contract Act (LX of 1872), 8. 6$—Evidence Act (I 
of 1872), s. 92—Debtor and creditor—Composition— 
ubstitutvon. of different liability—Oral evidence, 
admisstbility of —Novatio after breach—Consideration, 
whether required —Enforceability of new agreement. 

It is competent to adduce oral evidence to show 
that the liability of a debtor on a hundi has been 
satisfied in pursuance ofa composition between the 
debtor and Bis creditors by which he is to pay 
twelve annas in the rupee, four annas in cash, and 
the balance by means of fresh hundis executed by 
the debtor. [p. 97, col. 2.} 


Smith v. Trowsdale (1), relied upon. 

No consideration is necessary for an agreement 
under s. 63 of the Contract Act. p: 98, col. 1.] 

Chhunna Mal-Ramnath v. Moolchand-Ram Bhagat 
(3), relied upon. 


Abaji Sitaram Modak v, Trimbak Municipality (2), 
dissented from. 


A. composition between a debtor and his creditors 
affords a complete answer to an action by one of 
the creditors upon the original liability; for such 
an agreement there is good consideration to each 
oreditor, namely,the undertaking by the other com- 


promising creditors to give up a part of their claim. 
|p. 98, col. 1] 


Good v. Cheeseman (4) and. Lewis v. Leonard (5), 
relied upon. 


Whether there can be a novatio or not after the 
breach of contract, an agreement between the 
parties after the breach such as falls under the pro- 


visions Bf s. 63 ofthe Contract Act is enforceable 
thereunder. [p. 98, col. 2. 


Ghuman v. Dayal Kanji (6), MIanohur Koyal 
v. Thakur Das Naskar (7)and K. M. P.R. N. M. 
Firm v. Theperumal Chetty (8), referred to. 

Application to revife a decree, dated the 
26th April, 1925, im Suit No. 433 of 1924 
of the Small Oatise Court Judge. 

Mr. Kimatrai Bhojraj, for the Applicants. 

Mr. Dharamrai Tirathdas, for the Re- 
spondents, 


JUDGMENT.—This is an application 
under 8.25 of the Provincial Small Oayqses 
Courts Act, 1887. It arisesout of a suit 
instituted by the  plaintiffa-respondents 
against the defendants appellants for re- 
covery of & certain sum of money dueon 
a hundi. The defendants pleaded that 
as they werein a weak position they had 
compounded with their creditors including 
the plaintiffs by agreeing to pay them 12 

. annas in the rupee in full and final 
settlement of their claims of which they had 
to pay 4annasin the yupee jin cash and tọ 


; ki 
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execute hundis ofthe value of 8annas in 
the rupee payable ata future date. These 
hundis were to he endorsêd by the Firm 
of Thawerdas Tekchand. The defendants : 
said that the plaintiffs had agreed to these 
terms and ia pursuance thereof had 
received 4 annas in cash but had sub- 
sequently declined to receive the hundis 
which were tendered to them duly endorsed. 

he learned Judge below refused to 
allow evidence to be led in proof of the 
defence holding as follows: 

“Section 92 (Indian Evidence Act) 
applies and no oral evidence can be given. 
Proviso 4 does not apply as the hundia: 
were required by law to bein writing." `- 

We think that the learned Judge was 
clearly wrong in excluding the evidence 
ofthe defendants. The defendants werein 
no way attempting to contradict, vary, add 
to or subtract from the terms of the contract 
as contended in the hundieo as to 
attract the applicability ofs. 92 of the Indian 
Evidence Act. As a matter of fact they: 
admitted the contract and its breach, They 
pleaded a discharge of their liability for 
the breach of their contract as provided 
in s. 63 of the Indian Contract Act by 
saying that the plaintiffs as promisees had 
remitted a part of their claim and had 
accepted satisfaction of the balance in a 
different manner. Under the English Law 
the somewhat similar plea of accord and 
gatisfaction by parol has always been held 
to be pleadable notwithstanding the fact 
that the contract which is said to have 
been broken, is in writing and under seal : 
Smith v. Trowsdale (1). The learned ‘Pleader 
for the respondent has urged that the 
present case is not one in which We should 
interfere. He has contended that even if 
the evidence in support of the plea raised 
by the defendants were admitted it ‘could 
not carry the case of the defendants any 
further as the plaintiffs were not bound 
by their acceptance of the proposed satis- 
faction there being no consideration for 
their doing so. He has relied on the 
following passage in the judgment of 
Sir Lawrence Jenkins in Abaji Sitaram 
Modak v. Trimbak Municipality (2): 

“Therefore we hold that assuming 
there was & legal resolution and that it wes 
communicated as alleged still inasmuch 
as a dispensation or remission under s. 63 
requires an agreement or contract, the resolu- 


(1) (1854) 23 I.J. Q. B 107; 3 El. & BL 83; 2 0. 
L.R. 874; 18 Jur. 552; 113 E. R. 1072; 97 R. R, 


384. f 
(2) 28 B. 66 at p. 72; 5 Bany L, R. 689, 
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tion was of no legal effect since the provi- 
sions of s. 30 of Bombay Act II of 1881 have 
not been observed.” . 

When the learned Pleader referred to 
the above ruling he was probably not 
aware of the recent decision of their 
Lordships of the Privy Council in Chhunna 
Mal-Ram Nath v. Moolchand-Ram Bhagat 
(3) where the dictum of Sir Lawrenge 
Jenkins has been disapproved and it has 
been authoritatively laid down that the 
language of s. 63 does not refer to any* 
such = ae and ought not to be 
enlarged by any implication of English 
doctrines. 

There is, therefore, an end to this argu- 
ment. But apart from this it would appear 
that if the defence version is true there 
was ample consideration to bind the 
plaintiffs to their promise. In the first 
place, the defendants had compounded with 
different creditors including the plaintiffs 
and each of such creditors had given up 
4. annas in the rupee, Even under the 
English Law a composition between a 
debtor and his creditors has always been 
held to afford a complete answer to an 
action by one of the creditors upon the 
original liability. For such an agreement 
there is good consideration to each credit- 
or, namely, the undertaking by other com- 
promising creditors to give upa part of 
their claim. Good v. Cheeseman (4) and Lewis 
v. Leonard (5). 

In the next place the defendants paid 
to the plaintiffs 4 annas in the rupee 
in pursuance of this agreement which 
they would not have got otherwise. This 
was in itself good and valuable considera- 
tion to Bring the agreement within the 
purview of s. 2 (e) ofthe Indian Contract 
Act, 

The learned Pleader has invited our 
attention to the case of Ghumanmal v. 
Dayal Kanji (6) and has argued that as 
the defence set up falls within s. 62 of 
the Indian Contract Act there can be no 
novatio after breach. 

The case cited by him, however, cuts 
the ground under his very feet. It is, no 
doubt, true that in that case the Court 


3) 103 Ind. Cas 678; 55 I A.154 atp 159; A. I.R, 
1828 P. 0.99; 5 O. W. N. 400; 47 O. L. J. 508; 26 A, 
L. J.603; 29 P. L. R 353; 32 0. W, N. 738; 80 Bom 
L.R.837; 55 M.L. J. 1; 22 L. W. 251; 9 Lah. 510 

L 


P. 0). 
: (4) (1831) 9 L. J. (o. 8) K B. 231; 2 D. & Ad, 321; 4 
Car. & P. 513: 109 E R 1105; 28 R. R. 574. 

(5) (1880) 49 L. J. Ex, 308; 5 Ex, D, 165; 42D. T. 
51; 28 W. R. 719. 

(f 18. L B. 101, 
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held following: Manohur Koyal v. Thakur 
Das Naskar (7), that -thére could be no 
novatio after breach but the Oourt gave 
effect tothe agreement between the parties 
under s. 63 of the Indian Contract Act 
on the ground that on the performance of 
a part of the new agreement by the per- 
son who had committed a breach there. 
was ample consideration to convert the 
nudum pactum into a legal contract. This 
case proceeded on the assumption that.in 
order to attract the applicability of s. 63 
there should be an agreement with con- 
sideration. 

We need hardly mention that the 
dictum that therecan be nonovatio after 
breach was challenged and not acied upon 
in the case of K.M.P.R.N. M. Firm v. 
Theperumal Chetty (s) and requires to be 
reviewed by a Full Bench of this Court 
when a proper occasion arises. It will be 
sufficient for the present to observe that 
when an agreement has been made be- 
tween the parties after the breach of a 
contract, it may now in view of the Privy 
Oouneil ruling referred to above, be pro- 
perly enforeed under s. 63 of the Indian 
Contract Act whether such agreement be 
with consideration or not and that, there- 
fore, it is hardly necessary to invoke the 
aid of s. 62. 

Hor these reasons we allow this applica- 
tion and direct the learned Small Cause 
Court Judge to take back the case on his 
file and dispose it of according to law. 

Costs to be costs in the cause, . 


P. B. A. Application allowed, 
` (T) 15 O. 319. 

(8) 81 Ind. Oas, 905; 45 M. 180; 14 L. W, 660; (192) 
M. W. N. 861; 42 M. L. J. 236; A. I. R, 1929 Mad, 314; 
81 M, L, T. 478, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
MieCRLLANEOUB O1vit APPaaL No. 39 or 1927, 
Oetober 24, 1928, 
Present: —Mr. Wild, J. O., and 
Mr. Rupchand Bilaram, A, J. O. 
NARSOMAL. JIWANDAS-—APPELLANT 
. versus 
PESSUMAL AND oTHERS—RESPONDENTS. 
coa Ad ibd m d a d attach- 
ment of, before XU —Cwi 
Ge et 1008), s D es WES dure, 
riti ourta have’ no jurisdicti 
which oannot be rendered Me iE MAR MU 
righta which cannot he*enforced, without interfer 


* * 
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ing with the'authorigy of a Foreign Sovereign or the 
oing of acta? inconsistent with hia supremacy; 

therefore, an order of attachment before judgment 
of property situate in a foreign territory is void and 
& letter of request sent to the British Consul of that 
place to take possession of that property is in- 
effectual 

Appeal against an order of the Assistant 
Judge, Sukkur, directing an attachment 
before judgment. : 

Mr. Kimatrai Bhojraj, for the Appellant. 

s Tahilram Maniram, for the Respond- 
ents 

JUDGMENT. —In this suit the learned 
Assistant Judge, Sukkur, has issued an 
order of attachment before judgment 
against the partnership property lying at 
Soorbaya and has further ordered that a 
letter of request be sent tə the British 
Consul of that place to take possession 
thereof. m 

This order violates oneof the funadmental 
principles of international jurisprudence 
and is without jurisdicition. 

Lt is well-settled that British Courts have 
no jurisdiction over matter which cannot 
be rendered effective or give effect to rights 
which cannot be enforced without interfer- 
ing with the authority of a foreign Sove- 
reing or the doing of acts inconsistent with 
his supremacy; Dicey on Conflict of Laws, 
pages 39 and 42, 

he enforcement of the order of attach- 
ment of property in Duteh "Territory is 
indabitably inconsistent with the supremacy 
of the Datch Government and the mandate 
issued eby the learned Judge below to the 
British Consul cannot possibly be main- 
tained, 

It ia hardly necessary for us to add that 
there is no provision in the Code of Civil 
Procedure to warrant jhe issue of such an 
order. Section 45 of the Oode of Civil 
Procedure which empowers the transfer of 
dearees though not the transfer of orders of 
attachment before judgment is limited ia 
its scope. It empowera transfer only to 
those Oourts which are established by the 
Governor-General in Council in the Ter- 
ritories of any Foreign Prince or State to 
which the Governor-General in Oouncil has 

.by notification in the Gazatte of India 
declared that section applicable. The Courts 
contemplated by this section are Courts 
in the Native Indian States in alliance 
with the British Government. 


We assordiagly sat asila thes order ap- 


pealed aginst anl alloy tha appeal with 
boats. E 


P.B. A, < Apal allowed,, 
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SIND JUDICIAL GOMMIS- 
SIONER'S COURT. . 
OnruINAL Retiston APPLICATION 
No. 89 oF 1927. 
June 23, 1927. 
Present: —Mr, Percival, J. O, 
and Mr. Aston, A. J. O. 
GOBIN DSING—Accusep—APPLIOANT 
? < versus b 
EMPEROR—Opposits PARTY. 

Criminal Procedure Code (Act V of 1898), s. 179— 
Criminal breach of trust by agent—Place of t l 
Trial where princi resides and agent has to render 
account, legality of—"'Consequence which has ensued”, 
meaning of—Jurisdiction of Courts. : 

A charge of criminal breach of trust against an 
agent can be tried by the Court within whose 
juriadiction the principal resides and theagent haa 
to render account. It is not necessary to have the 
accused tried by the Court within whose jurisdic- 
tion the property misappropriated was actually re- 
ceived or retained by the agent. JP 100, col. 2.) NG 

The words "consequence which has ensued" in 
g. 179 of the Oriminal Procedure Code muet ba 
given their wide grammatical meaning; it is not 
restricted in its meaning to & consequence which ia 
a neceasary ingredient of the offence. [p. 100, col. 
1; p. 101, col. 1. 

'Eamratan Ohimilal v. Emperor (L), followed. 

Application to revise an order of the 
City Magistrate, Karachi,gdated the 24th 
March, 1927. 


Mr. Hassaram Jashanmal, for the Appli- 


d 


cant. 
. Mr. T. G. Elphinston, Pablis Prosecutor, 
lor the Orown. 


JUDGMENT. e 

Aston, A. J. C.—This is an applica- 
tion under s. 439 of the Oriminal Procedure 
Code, asking this Oourt to set, aside an 
order of the learned City Magistrate, 
Karachi, deciding that he has jurisdiction 
totry the charge of criminal breach of 
trust against the applicant. 

It appears that the Asiatic Petroleum Co. 
appointed the applicant Gobindsing as 
their agent at Gujarkhan in the Panjab. 
The agent undertook to sell kerosine oil 
at the prices fixed from time to time by 
the Company and to submit from Gujar- 
khan a true and correct daily account. He 
also undertook to remit the full proceeds 
of the sales whether realised. from 
customers or not for each week not later, 
than at the end of succeeding fourteen. 
days and at the end of each calendar month 
to render to the company accurate and 
sufficient account sales in duplicate 
showing the full details of sales made and 
of the proceeds to be remitted. All 
remittances were to be made direct from 
Gujarkhan to the company in Karachi 


100 

„A large number of authorities have been 
cited to show tifat the Karachi Court would 
or would not have jurisdiction. 

The Orown has relied on Ramretan 
Chunilal v. Emperor (1), Emperorv. Laxman 
(2), Ram Sahai v. Krishna Lal (3), 
Gunananda Dhone v. Santi Prakash N andy 
(4), Queen-Empress v. O'Brien (5), Langridge 
v. Atkins (0, Abdul Latif Jusuf v. Abu 
Mohommmed Kassim (7) and Jamma Das 
Vasanji v. Emperor (8). ^ 

For the applicant the following cases 
have been cited:— 

Mahtab Din v. Emperor (9), Topandas v. 
Emperor (10), Banerji v. Potnis (11), K rishna- 
machari v. Shaw Wallace & Co.(12), Girahar 
Das v. Emperor (13), Ahmed Ebrahim v. A. A. 
Ganny (14), Ganeshv Lal v Nand Kishore 

15), Simhachalam v. Rati Kanta Laha (16), 

haru Chandra Majumdar v. Emperor (17) 

and Gowkaran Lal v, Sarju Saw (18). : 


It will beseen that Ramratan Chunilal 
v. Emperor (1) draws a distinction between 
the words "consequence which bas ensued” 
applied in the usual grammatieal sense and 
the same words applied in a strictly legal 
sense. The learned Ohief Justice drew 
attention to the inconvenience which would 
result to firms which employed agents up- 


(1) 65 Ind. Cas, 637; 46 B. 641; 24 Bom, L. R. 46; 28 
m J H3 A. L R. 1922 Bom. 39. . l 
as 76; 51 B. 101; 28 Bom. L. R. 1292: A. 
L i 1927 Bom. 38; 28 Or, L Jak T IBS 
nd. Oas. 912: 7 Lah. L. J. 556; A.L R. 
Len. 119, 27 Or. L. J. 900. pM 
4 d. Cas. 213; A. I. R, 1925 Cal. 613; à 
J. 80; 29 0. N. 432, 26 Or. L J.795. Me 
O BAT e DR 
. Oas. H .29; 10 A, L.J. I 
o) 171. A. L.J. 431; 13 


T. * i; 
(7) 71 Ind. Oas. 241; 26 0. W. N. 175: 
Cal 46; 24 Or, L. J, 113. las ps 
( . Oss. 65; 17 Bom. L,R, ; 
oc ) $ Ind; om. L. R.380 at p. 292; 16 
LO d Ind. Cas. 490; 25 Or. L J.410; A.L R.1924 


10) 8I Ind. Cas 249: 25 Or. L. A: 
(i at 525 Or. L.J 761;.A: LR. 1995 


AT Rosi Nag. 253, ee eater 
OE TELE 
Al. 77; 91 A.L. J. 691, MEC ALS apu 
$003 ME ET or LŠ. de pM Aa 
(15) 15 Ind. Cas. 319; 34 A, 487, 10A. L, J. 45; 13 


Or D: J. 479. 
(16) 41 Ind. Oas. 138; 44.0. 912; 910. W.2 
OL, 9.481; 18 Or. L. J. 762, PEA AS 
. Oas. 145; 44 0, 595: i A 
O. L J. 165; 18 Or. L J. 81. da MS 
(18) 50 Ind. Oas. 775; A.L R, 1021 Pat. 85: 1P.L. 


T. 200; 21 Or. L. J. 519; (1921) Pat, 31; 3 U 
(Pat) 8. (1921) Pat, 31; 3 U.P. LR, 
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country if they wént from» plgce to place 
and misappropriated property belonging to 
the firm. In such a case jt would be 
difficult for the firm to establish where any 
property was actually received or retained 
by theagent or where the actual offence 
was committed unless the words “conser 
quence which has ensued” were applied in 
the widersense. There have been contrary 
rulings in different High Oourts themselves 
notably in Allahabad and Oaleutta. And 
the argument for the contrary view to 
that in Ramratan Chunilal v. Emperor (1) 
seems to be that the illustrations tos, 179 
do not deal with the offences of criminal. 
breach of trust but rather to such offences 
as homicide or extortion, whereas in 8. 
181 the offence of criminal misappropria- 
tion and criminal breach of trust is speci- 
fically referred to and provision is made 
with regard to the Oourt which is to have 
jurisdiction to try the offences. The main 
argument, however, of the casas which 
take the view opposite to that contained in 
Ramratan Chunilal v. Emperor (l) is, I 
think, that s. 179 provides that when a 
person is accused of the commission of 
any offence by reason of anything which 
has been done, and of any consequence 
which has ensued, the Court within whose 
jurisdiction any such thing has been done 
or any such consequence has ensued hag 
jurisdiction. 

Now it has been urged that the person is 
notcharged with criminal breach of trust by 
reason of the fact that locs has erfeued at 
a particular place but by reason of the 
fact that h8 has done certain acts with a 
certain intention, the fact of loss not being- 
an ingredient. i 

I am of opinion, however, that this isa 
matter in which an overprecise application 
ofthe letter of the law would confound 
legal certainty and resultin hardship and 
defeat the intention of the Legislature 
which is that wrong-doers. should be 
brought to justice. 

tis the practice of the Courts in Sind 
to follow the decisions of the Bombay 
High Oourt and apart from that I think 
the decision in Ramraian Chunilal v. 
Emperor (1) is founded on right principles 
gnd that itis a decision which this Court 
should follow. 

I would, therefore, dismiss this applica- 
tion for revision and return the record to 
the learned Magistrate for disposal aqcord- 
ing to law 

Percival, J. C.:I agree. 

Two alternative arguments have been 


E ` 
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used by the lemrael Pablie Prosecutor, 
namely, that the cass may fall under a. 179 
or under s. 1&1 (2) of ths Orininal Pro- 
cədurə Code.* I should like to say that, 
according to my view, the case falls under 
8. 179, and that the best interpretation of 
the section isthat which is contained in 
Ramratan Chunilal v. Emperor (1). . 

In that case thelearned Onief Justice 
Baid :—' The whole question seems to me to 
depend on whether we must give to the 
word ‘consequence’ in s. 179 its ordinary 
grammatical meaning or whether we are 
bound to restrict it to meaning a consequ- 
ence which is & necessary ingredient of 
the offence. Ises no justification for hold- 
ing that the ordinary meaning should not be 
given to the word ‘consequences’ in s. 179, 
and the argument in Queen-Hmpress v. 
O'Brien (5) seems clearly pertinent in refer- 
ence to this point. For instance, an agent 
might be given goods by his employer to 
sell at various places, and if he performed 
the trustimposed upon him he would be 
bound to pay the proceeds of the goods 
which had besn sold to his employer. If 
he did not, and the employer charged him 
with criminal misappropriation, it would 
be exceedingly difficult to prove at what 
place he had sold any part ofthe goods 
and misappropriated the proceeds. It 
seems to me that s. 179 was intended to 
apply to such cases so as to enable an 
.employer to file his complaint in the Court 
within, whose jurisdietion the loss wa 
alleged to have been incurred". 

It is.to be noted that the words in s. 179 
are “any .consequenoe" not “aty. consequ- 
ence which is a necessary ingredient of the 
offence". 


P. B. A, Application dismissed. 


——— , 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
. MisoBLLANBOUS ÁPPHAL No. 42 oF 1925. 
: October 26, 1928. 
- Present :—Mr, Wild, J. O , and Mr. Rap- 
chand Bilaram, A. J. O. 4 
‘Musammat UMMAKULSUM-—AP2BLLANT 


1 Versus 
Rais GHULAM RASUL KHAN BURGRI 
AND ANOTHSR—RASPONDENTS. ^ c 

. Civil Procedure Code (Act V of 1903), 3. 96 
O. XXIII, r. 3, O. XLIIT, v. 1 (m)—Compromisze*- 
Ordir recording compromise, whether appealable— 
Failure to record compromise, effect of-—Compromise 
relating to property in suu and outside suis—Decree, 
frame of —Pleader s. authority te compromie—Linmita- 
tion Act (IX of 1998), s. 8~Pleader's mistake — 
“Sufficient cause.’ A 

: Tha. carelessness of a Pleader in not making all 
parties to a suit parties to an appeal therefrom is 

. 
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not a suffleient cause for extending time under 
8. 5 of the Limitation Act and epermitting joinder 
of a person who is neba party to the appeal, after 
M time for filing the appeal has expired. [p 103, col, 
1. 

It a party to a suit who is alleged to have 
entered into a compromise challenges if and dis- 
putes boing a party tout, it is prima facie open to 
such party to prefer an appeal under O..XLIII, 
Pd im,, Oivil Proesdure Oode, against the order 
recording the compromise and s 96 (3) of the said 
Code is not a bar to it. P 104, col. 1.] 

Gulabchand v. Ramsukh (1), distinguished, 

* The provisions of law requiring the Court to order 
& compromise to be recorded are not a, matter, of 
mere form but they are intended to afford an 
aggrieved party a right to. appeal against the com- 
promise, and a failure to order the compromise to 
be recorded is itself a ground for filing an appeal. 
The failure of the Court tocomply with these pro- 
visions cannot possibly deprive an aggrieved part 
ofthe right ofappeal expressly conferred on su 
aggrieved party by Statute. [p 105, cols.1&2] 

Paban Sardar v. Bhupendra Nath (3), relied upon, 

When a compromise relates not only to property 
in dispute in a suit but also to other property, the 
decree to be passed is to be limited to the subjeot- 
matter of the suit, and an order directing the 
decres to be passed in terms of the compromise not 
limited to the subject-matter of the suit is bad and 
appealable. [p. 105, ool. 1.] 

A Pleader, who does not hold and has not filed 
in the sut before the Court his client's general 
power-of-attorney authorizing him generally to 
compromise the suiton behalf of his client, cannot 
be recognized by the Courtas having any authority 
to compromise the suit unless he has filed in tha 
suit his vakalainama giving him authority to cam- 
promise the suit before- the Court. [p. 101, col, 2; p. 
105, col. 1 ] ; | 

Appeal against the judgment of the 
First Class Sub-Judge, Hyderabad. 

Mr. Dipchand Chandumal, for the Appel- 
lant. 

Messrs. Kimairai, Tejumal, ! Rewachand 
and Hassomal,for the Respondents. 

JUDGMENT.—This appeal arises out 
of a partition enit whichis eaid to have 
been compromised. The compromise peti- 
tions were presented tothe Court. The 
first compromise petition is dated May 7, 
1925, and purports to' be & compromise be- 
tween (a) plaintiffs, (b) defendant 
No. 3 acting on her own behalf 
and on behalf of the minor defend- 
ants Nos. 5to 7 and (c) defendant No 10 
The second compromise petition is dated 
May 11,1925, and purports to bea com- 
promise between the plaintiffs and defend- 
ants Nos. 1 2 and 4 accepting the validity 
of the firat compromise and providing for 
partition of property between them in 
certain shares and on certain conditions, 
This second compromise petition is signed 
by (a) plaintiff No., 1 on behalf of himself 
and on behalf of his minor brother plaintiff 
No.2and by their Pleaders, (b) by the 
defendants Nos. land 2 (c) by the Pleader of 
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defendants Nos. 3 to 7 and (d) by the 
Pleader of the cther defepdants. 

Both these compromises were accepted 
by the Oourt anda decree ordered to be 
drawn up in terme thereof, 
` Defendant No.4 has come tous in ap- 
peal and has contended that she was 
not aparty to the second compromise, agd 
that her Pleader had no authority from 
her to agree to it. The guardian ad litem 
appointed by this Court on behalf of the 
minor defendants Nos. 5 to 7 has also filed 
cross objections urging that the first com: 
promise wag in no way for the benefit 
of the minors and was one which should 
never have been sanctioned. The follow- 
ing is a tabular statement showing the 
relationship of the chief contesting par- 
ties to the suit:— 
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The plaintifs filed the suf for par- 
tition of property which they alleged was 
possessed by. their father ag a co owner 
with defendants Nos, land 2 in certain 
defined shares. They joined defendants 
Nos. 3and 4to 7 as proper parties to the 
suit but denied that they had any shard: 
therem, on the ground that as female mem-- 
bera of the family they were excluded 
by the custom of the family from inhesit- 
ing. They did not implead defendant 
No. 10 as a party to the suit but impleaded 
certain strangers to the family as defendants. 
Nos.8 and 9 as being co-owners in certain 
parcels of land along with the plaintiffs: 
and defendants Nos.l and 2. They also 
did not bring into the suit the property 
exclusively owned and possessed by their 
father Rais Ghulam Mahomed at the time 
of his death. ] 

Defendant No. 10 was joined as aparty 
a day before the compromise petitions 
were accepted by the Court. 4 


According to the first compromise peti- 
tion it was agreed that the names of 
defendants Nos. 3 and 5to 7 were to be 
entered in the Record of Rights as co- 
sharers in such lands in which Rais 
Ghulam Mabomed was shown as possess- 
ing 8 annas 9 pies share and that as the 
share of defendant No. 3 was to be 2 annas 3 
pies while that of each of the defendants 
Nos. 5to7 was to be 42 pies ont of the 
said share of 8 annas 9 pies, that they had 
no right to have their shares partitioned. 
or to alienate them by way of gift or 
otherwise, that on the deaths of any one. 
of them, her share would devolve on the 
plaintiffs that on the marriage’of any 
of the defendants *Nos, 5 to 7, all that 
such defendant would be entitled to was 
to receive a money value of her ehsre 
and that none of them would have any 
right to share in any other property, 
which Rais Ghulam Mahomed died pos- 
sessed of, and which was not the subject- 
matter of the suit. 

The second compromise petition awarded 
to defendant No.4 5 pies instead of 42 
pies in the same property and on the 
same terms and conditions cn which 
42 pies share was awarded to defendants 
Nos. 5 to 7. It also dealt with a settle- 
ment of disputes between plaintiffs snd 
defendants Nos. land 2 inter se. 


Several objections have been raised: 
against the E of the appeal 
and tbey may be dealt with in the order 
in which they have been urged, 
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Througlt the inadvertance of the legal 
advisers of defendant No. 4 the memo. 
of appeal ag originally filed did not in- 
clude the name of defendant No. 10 as 
a co-respondent. Her name was brought 
on the record after the period of limita- 
““tion for filing the appeal had expired. 
An applieation has been filed askiug us 
to condone the delay under s. 5 of th. 
Limitation Aot. 

It is, no doubt, true that the Pleaders 
of defendant No. 4 were misled by the 
plaint of which they had a copy into the 
belief that the parties to the suit consisted 
of two plaintiffs and nine defendants only. 
But, in our opinion, that is not enough. Tae 
learned Pleaders had before them the 
certified copy of the compromise petition 
which clearly specified the name of Fatma 
as defendant No. 10 andit was their duty 
to have ascertained whether the plaint had 
not been amended by the addition of Fatma 
as defendant. The carelessness of the 
Pleader is no ground for extending the 
period of limitation. We accordingly hold 
that the appellant has failed to makeout a 
sufficient cause for the non-joinder .of 
Fatma within the meaning ofs. 5 of the 
‘Limitation Act. 

The failure of defendant No. 4 to join 
defendant No. 10 asa party tothe appeal 
is, however, not fatal to its maintainability. 
Itis open toany two parties to a suit to 
enter into a valid compromise between 
themeelves. But such compromise cannot 
affect the rights of other persons who are 
parties to the sait, but are got parties to 
the compromise, Defendant No. 48 com- 
plaint is thatas between herself and the 
plaintiffs Nos. land 2, there has been no 
valid.compromise and that she is entitled 
to get from them her legitimate share in 
the estate left by her deceased father Rais 
Ghulam Mahomed: 

If plaintiffs Nos. 1 and 2 have agreed to 
give a certain share in their father's pro- 
perty to any of the defendants and such 
defendants have agreed not to seek pgrti- 
tion thereof from plaintiffs Nos, 1 and 2 it 
is open to defendant No. 4 to appeal agsinst 
the alleged compromise as between herself 
and plaintiffs Nos. 1 and 2 impleading 
plaintiffs Nos. 1 and 2 only as parties to the 
appeal It would also appear that so far 
as the right of defendant No. 4 is con- 
cerned, itis limited tq her rightas the heir 
* ofherfather, and if at all any persons 
other than plaintiffs Nos.1 and 2 should 
have been joined as parties to the appeal, 
Buch persons were the other heirs of Rais 
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Ghulam Mahomed and ‘such heirs were 
made parties to the appeaf within the time 
allowed by law. 

The third pointurged on behalf of the 
contesting respondents was that the ap- 
pointment of the Nazirof this Oourt as 
guardian ad litem of the minor defendants 
Wos. 5 to 7 was irregular and contrary to 
the provisions of O. XXXII, r. 3, ol. (4), 
Civil Procedure Oode, and that the appeal 
should not proceed until à proper guardian 
was appointed. It appears that the ap- 
pellant was duly appointed as guardian ad 
litem of defendants Ncs. 5 to 7 in the lower , 
Court, but at the time of the first compro- 
mise petition, defendant No. 3 grand- 
mother of the minors, a lady said to be 
eighty years old, was substituted in her 
place. Through the inadvertence of the 
Pleadersin the memo. of appeal the ap- 
pellant was shown as the guardian ad litem 
of her minor sistera, but that mistake was 
rectified by bringing on the record the 
Court of Wards as their guardian as the 
Court of Wards had assumed superintend- 
ence of their property and the property of 
the plaintiffs. 

The Oourt of Wards declined to act as 
guardian of the minor defendants, their 
interests being in conflict with those of the 
minor plaintiffs. The Nazir of the Oourt 
was therefrom substituted as guardian of 
the minor defendants, It has been argued 
that this appointment should not have been 
made without an attempt having been 
madeto appointa near relative of the 
minors as guardian and without notice to 
the minors. Batit is clear thatall the 
near relatives of the minors were'parties to 
the suit and their interests were likely to 
clash with those of the minors,and no 
notica to the minors is essential in view 
of the amendment of O. XXXII, r, 3, cl. (4) 
effected by Notification No. 925 of 1927 
published at page 1092 of the Sind Oficial 
Gazette of 1927. i 

The fourth point urged is that this ap- 
peal is incompetent in view of the pro- 
visions of s. 96 cl. (3) of the Civil Procedure 
Oodeand the proper remedy open to the 
appellant is either by an application for 
review or by a suit. Reliance has been plag- 
ed on the case of Gulabchand v. Ram Sukh 
(1). 

In dealing with this point, it is neces- 
sary to bear in mind the provisions ofs 96, 
cl. (3)and O. XXIII, r. 3, Civil Procedure 


(1) 91 Ind. Oas. 234; 27 Bom. L. R. 1279; A I R, 
1926 Bom. 39, 


‘to suggest that if the 
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Code read with O. XLII, r. (1), cl. (m). 


Seetion 96, cl. 3, provides that no appeal 
ghall lie from & decree pa£sed by the Oourt 


“with the consent of parties. 


Order XXIII, r, 3, Civil Procedure Code, 


‘reads as follows: 


“Where it is proved tothe satisfaction 
of the Court that a suit has been adjusted 


' wholly or in part byany lawful agreemeht 
' or compromise or where the defendant satis- 


fies the plaintiff in respect of the whole 


‘or any part of the subject-matter of the suit 


the Oourt shall order such agreement, com- 


. promise or eatisfaction to be recorded, and 


shall pass a decree in accordance therewith 


` go far as it relates to the suit." 


Order XLIII, r.1, cl. (m) provides that 


„an order under r. 3 of O. XXIII recording ` 
_or refusing to record an agreement, com- 


promise or satisfaction shall be appeal- 
able, 
On a comparison of these provisions, it 


_is abundantly clear that where a compro- 


mise petition is presented to the Oourt, it 


“should be proved to the satisfaction of the 


Court that the suit has been adjusted by a 
lawful compromise and it is on such proof 


that the Court has jurisdiction to order , 


that the compromise so far as it relates to 
the suit be recorded and a decree be pase- 
ed in terms thereof. 

If a party to a suit who is alleged to 
have entered into the compromise challeng- 
es the compromise it'is prima facie open 
to him to appeal against the order record- 
ing it. 

In my opinion there is nothing in 
O. XXIII, p. 3, or in O. XLIII, r. 1, cl. (m) 
Court fails to 

demand satisfactory proof of the alleged 
‘compromise & party to the ‘suit who ig 
deprived of his rights to contest the compro- 
mise before the lower{Court is also deprived 
of his right to appeal against the order in 
Oourts other than High Courts, the remedy 
‘by way of review is limited to an applica- 
tion for review being necessarily presented 
to the Judge who passed the decree, and 
it cannot be contended with any force that 
the Legislature intended to deprive the 
aggrieved party of his remedy to challenge 
in the same proceedings an order passed 
under OY XXIII, r, 3, Oivil Procedure Code, 


.unless the same Judge who passed the 
“decree continued in office. 


Section 96, cl, (3) presupposesthat the party 
appealing has consented to the decree 
being passed. It does not purport to deal 
with a case where the aggrieved party 


was not a consenting -party and had never 


“orena! 
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been asked by the Court Whether he had 
consented to & decree being passed or not. 
In such & case he does not appeal against 
the decree passed by consent, but attacks 
the very foundation on which the decree is 
based. Thereby he challenges the 
jurisdiction of the Court to pass the decree». 
on the assumption that there was such 
consent. It would, therefore, appear that 
s. %6 (3) does not bar a right of appeal 
by a person who denies that he was a party 
„to the alleged compromise. 

The facta of the case of Gulabehand v. 
Ramsukh (|) were peculiar. The appellant 
never disputed that he was a consenting 
parly to the compromise, and the decree 


, Which followed, but pleaded, inter alia,that 


his consent was obtained from him by his 
Pleader under threats. | 

There is no such allegation in the present 
case, and that decision is, therefore, not on 
all fours with the present case, 

The compromise petition in this case was 
signed by the plaintiff and  defendanis 
Nos. land 2 and their Pleaders and only by 

.the Pleader for the other parties. 

The order of the Court reads as follows: 

“ Present plaintiffs Nos. 1 and 2, and de- 
fendants Nos. 1 and 2 and Pleaders for the 
defendants. 

Mr Gopaldas states that hehas authority 
to enter into this compromise on behalf of 
his clients. 

A decree to be drawn in terms of this 
compromise and on the terms of that drawn 
between plaintiffs and defendants Nos. 3, 
5,6, 7and 1U. Partiesto bear their own 
coste." *. 

It has been argued on behalf of the 
appellant that the reference in the order to 
Mr. Gopaldas is a mistake for Mr. Mul- 
chand, that Mr. Gopdidas appeared for 
defendants Nos. 1 and 2 and that it was Mr, 
Mulchand who appearedéor defendants Nos. 
4to 7 was stated to the Court that he had 
authority to compromise the suit, inter alia, 
on behalf of defendant No.4, and that as he 
had no express autbority in writing in that ^ 
beBalf, the compromise was of ro effect as 
against defendant No. 4. In support of this 
argument reliance has been placed on tke 
dictum of their Lordships of the Privy 
Council in Sourindra Nath Mittra v. 
Heramba Nath Bardozpadhaya (2) that a 
Pleader who dces hold and hag not filed in 
the guit before theCourt his client's general 
power. of attorney authorizing him generally . 

(2) 84 Ind. Cae. 721; A. J. R. 1993 P.O, 98; 45 M.. 
E 3) 453; (1923) M. W.*N. 734; 33 M. L. T. 204 


e 
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to compromise 4 sult on behalf of his client, 
cannot be recogaised by a Court as having 
any authority to compromise the suit unless 
he has filed in th suit his client's vakalat- 
nama giving him authority to compromise 
the guit before the Court. 

On the other hand, it has been contended 


‘that thereis no mistake in the names that 
. Mr. Gopaldas also represented defendants 


Nos. 8 and 9 and that thestatement refers to 
the consent given by Mr. Gopaldas on their 


, bahalf that the appellant had compromised 
. the suit personally and that Mr. Mulchand 
; had only signed the compromise petition 


on her behalf. But we have nothing on 


, the record to show one way or the other 


whether Mr. Mulchand put his signature to 


. the compromise petition in token of his 


having arrived at the compromise on behalf 
of his client or in consequence of the 
compromise having been arrived at per- 
sonally by his client, Under the circum- 
stances the proof required by O. XXIII, r. 
3 as a preliminary tothe recording of the 
compromise was wanting. The order passed 
by the learned Judge below was, therefore, 
without jurisdietion and the appellant is 
entitled to an inquiry being held into the 
matter for the purpose of ascertaining whe- 
ther she had given her consent te the com- 
promise or not, . 

It would also appear that the compromise 
related not only to property in dispute in 


, the suit, but also to other property left by 
Rais Ghulam Mahomed which was not the 


subject-matter of the suit andin so far as 
the order directed that a decree be passed in 
terms of the compromise nôt limited 


. merely to the subject matter of the suit, it 


was anorder which cguld be appealed 
against even on that ground. 


The appellant has” ex majori cautela 


. applied for a review of the order appealed 


against and that application hasbeen 


~ allowed to stand over pending the appeal. 


. appeal if she is entitled to it 


We, however, sea no reason why we should 

not grant the appellant relief by way of an 
| gh merel 

because it is open to her to get the same 


. relief by way of review. 


In the end it was finally suggested that 


. , 88 the learned Judge had not passed an 


order recording the compromise no appeal 
could lie. But, in our opinion, the failure of 
the learned Judge to record the com- 
promise 18 astrong argument for allowing 


" the appeal. The provisjons of the law 


requiring the Oourttoorder that the com- 
promise be recorded are Rot à mere matter 
of form butthey are intendedto afford an 
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aggrieved party to appeal’ against the 
compromise: Paban „Sardar ¥, Bhupendra’ 
Nath (3), and the failure of the Oourt to 
comply with its provisions cannot possibly 
deprive the aggrieved party of the right 
of appeal expressly conferred on such ag- 
grieved party by Statute. 

We set aside the order recording the 
compromise as between the plaintiff and 
defendant No. 4 and direct the Court 
below to take evidence whether the al- 
leged compromise was validly made by 
the defendant No. 4 herself or not, and 
to dispose of the second petition ofcom- 
promise so far as it pertains to defend- 
ant No. 4 according to law. Oosts to be 
costs in the canse. 

With regard to the rcross-objections 
filed on behalf of the minor defendants 
it is sufficient to observe that they do 
not come within the purview of O. XLI, 
r. 22, Civil Procedure Code, and are entire- 
ly misconceived. The compromise was 
sanctioned by the Court. If it was ob- 
tained by fraud or under such other 
circumstances as to renderit invalid, the 
remedy of the minors was not by filing 
cross-objections in the present appeal 
which only bringa into question a separate 
compromise between the plaintiffs and 
defendant No. 4. We accordingly dis- 
allow these objections as incompetent but 
make no order as to costs. 

P. B. A, ' — Appeal allowed, 


(3) 83 Ind. Oas. 769; 43 O, 85. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
Fiast CIVIL Appaab No. 18 oF 1927, 
November 19, 1928. 
Present:—Mr. Wild, J. O., and Mr. 
Rupchand Bilaram, A. J. O. 
Shrimati PAPURB AI—APPBLLANT 


versus . 
OHUHERMAL MULCHAND AND OTHERS 


— Eg3PONDR T8. 

Will—Canons of construction—Deceased's inten- 
tions to be gathered from words of Wall— Con- 
preferring testacy favoured—Legacies— 
Executor's assent, necessity of-—Interest transmissible 
to heirs of legatee even before such consent —Hzecutor 
de son tort. 

Whilst the intention of the testator ought to be 
the only guide to interpretation ofa Will, it must 
be collected from the words employed by the 


.m 
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. testator in hla "Will and surmisesor conjectures of 


any object wifich the tegtator may be supposed to 
have had in view cannot be allowed to have an 
weight on construction of his Will unless suc 
object can be collected from the language of the 
Willitself. [p.107, cola 1&2] 

Earl of Scarborough v Doe (1), relied upon 

One ofthe cardinal canons of construction appli- 
cable to Wills is that the Court will lean against 
intestacy and will not presume that the testator 
meant to die intestate if, on a fair construction, 
there is no reason for saying the contrary, [p. 107, 
col 2; p. 108, col. 1. 

Kirby-Smith v. 
relied upon. 

Bwery legatee, whether general or specifio, and 
whether of chattels real or personal, must obtain 
the executor'’s assent to the legacy before his title 
as legatee can be complete and perfect; before such 
assent, however, the legatee has an inchoate right 
to the legacy such asis transmissible to his personal 
representatives in case of his death before itis paid 
or delivered. [p. 108, col. 2,] 

Khagendra Nath Mukherjee v. Khetra Nath Pal 
(4), relied upon. 

When a person is in possession of the property 
of the deceased or,at any rate,a major portion of 
it, and holds it adversely to the legatees, he is liable 
io be sued as an executor de son tort. [p. 101, col. 
1 
V enindar of Bhadrachalam and Palavancha v. 
Venkatadri Appa Rao (5), relied upon. 


avnell(2) and. Im re Harison (3), 


Appeal against the judgment and decree 
dated the 13th October, 1926, of the First 
Class Sub Judge, Hyderabad (Sind), in Suit 
No. 270f 1923. 

i Mr. Gopaldas Jhamatmal, for the Appel- 
ant, 

Messrs. Tejumal Hassomal, Tolasing K. 
Advani, for the Respondent. 


JUDGMENT.—The plaintiff appel- 
lant ig the widow of one Mulchand, 
& Hindu resident of Hyderabad who died 
there on October 24,1919. The chief con- 
testing defendant. respondent, Chuhermal, 
is her step-son. The other defendants- 
respondents, Gopibai, Mathribai and 
Kalawantibai, are her minor daughters, 

Mulchand madea Will dated the Septem- 
ber 22, 1919, in the Sindhi language, which 
has been translated as follows:— 

“T maintain and give effect to this Will as 
followe:— 

"That out of whatever property is my 
own, Rs. 30,000 (thirty thousand) be set 
apart and utilised for the marriage expenses 
of iy three daughters, namely Gopi, 
Mathri and Kalawanti, and Rs, 10,000 (ten: 
thousand) shouldbe given in cash to my 
wife, because according to the custom of 
Hyderabad city, a mother of daughters re- 
quires money inorder to please the rela- 
tions of her daughtere' husbands. The 
remaining property shall all be divided ' 


“into twoequal shares, one of which should 


* 1H I. 0. 1920 


be given to my eldest'son,Ohuhermal, and 
otherto my youngest son Bhagwani. To 
enforce the above Will, 1 haye appointed 
Mr. Rewachand Idanmal Mansukhani and 
Bhai Lokumal Satramdas Mahthani. If 
Ohuhermal continues to look after his step- 
mither Papurbai and his step-sisters, Gopi, 
Mathri and Kalawanti, and hisstep- brother, 
Bhagwani, properly, just as full and true 
brothers, sisters and mothers are looked 
after, then it is not necessary to enforce 
the "Will But an inquiry about this 
should be made from Papurbai.If she ap- 
pears dissatisfied, the above Will should 
be enforced at once. 

My property is approximately worth as 
under:— Ra. 1,33,000." : 

"Besides the above the ornaments which 
are with Devibai and  Papurbai will be 
worth about ten thousand  rupees. The 
same shall remain in their possession. The 
furniture is worth about Rs. 3,000 which 
shall be considered as joint property. 

(Sd) MbLOoHAND A. 
27nd September, 1919.” 


The plaintiff's son, Bhagwani, referred 
tointhe Will died a minor and without 
issueon May 21, 1920. Three years later 
the plaintiff instituted this suit alleging 
that Chuhermal had mismanaged the pro- 
perty ofthe deceased, and had improperly 
stopped supplying her with funds. She 
prayed (a) for payment to herof the sum 
of Rs. 10,000 bequeathed to her eunder the 
Will, (b) for payment to her of Rs. 10,997-9-4 
with intarest due thereon said to have been 
deposited by her with her husband, (c) for 
the sum of Rs. 30,000 reserved for the 
marriages of herethree daughters being set 
apart, and (d) forthe residue of the’ estate 
being divided into two equal shares, and 
the share which would have been given to 
Bhagwani, if he wèrə alive being handed 
over to her as his heir. 

With her plaint she filed two schedules 
ofthe property of the deceased. The first 
schedule referred to three immoveable pro- 
perties which were admitted by her to be 
ancestral properties of the deceased, but 
which were treated. by him in the Will ag 
his own. These properties are (a) the shop 
in the main bazar, (b) the shop in Khatu- 
band Lane, and (c) the residential house. 

Ohuhermal denied the validity of the 
Will and resisted the claim on that and 
several other grounds, : . 

The learned Judge below has dealt with 
only some of the fssuesin the case-and has 
dismissed the plaintiff's suit, 
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The following issues arise forour consi- 
deration:— 

(1). Is the Wall bad in form or otherwise 
ineffectiveon the ground of uncertainty? 

(2. Have Bhagwani's rights under the 
Will devolved on the plaintifi? 

“(9). Did Ohuhermal assent tothe Will, 
gnd if so, what is its effect? 

(4. Is the suit bad in form, and if so, 
what order should be made in that behalí? 

Ist issue: 

The learned Judge declined to give effect 
to the Willon two grounds: He was of the 
opinion that as the testator dealt with the 
property a part of which was admittedly 
ancestral, it was not certain what he might 
or might not*have done had he known that 
he had no disposing power over such part 
of it ag was ancestral. He has observed 
thatthe testator “would surely have made 
a different Willat least so far the extent 
of thelegacies go" and "he might probably 
not have made the defendant No. 1 and 
Bhagwani as mere residuary legatees 
knowing that there might be left no re- 
sidue forthem to enjoy”. Hehas further 
held that as there was no evidence to show 
that it was certain that there would be 
some residue for the residue legatees, the 
Will was void for uucertainty. 

Weere unable to appreciate this line of 
reasoning. It appears to us to be fallacious 
and contrary to the fundamental canons 
of construction applicable to Wills. 


. It is too much to assume that the testator 
did not know that some of the property 
dealt with by him in his Will was his 
ancestral property. He may have had 
motives of hisown to deal withit as his 
own property. Bat asshming that he was 
under a mistaken belief that he could deal 
with the whole property as his own, itia 
not within the province of the Court to 
speculate what the testator might or might 
not have done, had he known of his alleged 
mistake. 

In Earl of. Scarborough v. Doe (1) 
Tindal, C. J., has said: d 

"Whilst the intention of the testator 
ought to beour only guide to the interpre- 
tation of his Will, it must be his intention 


to be collected from the words employed, 


by himselfin his Will, No surmise or con- 
jecture of any object which the testator 
may be supposed to havehad in view can 
heallowed to have any weight in the con- 
struction of his Will, unless such object can 


' (1) (1836) 3 Ad. & E. 897 at p. 962; 6 L. J. Ex. 270; 
1) BR. 653; ATR R 393. poss í 
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be collected from the plain language of the 
Will itself.” ° : 

We hold it to be a necessary rule in the 
investigation of theintention ofa testator, 
not only that we ought to look to the words 
of the Will alone, to determine the opera- 
but that we 
ought to disregard altogether the legal 
consequences which may follow from the 
nature and qualities of the estate when 
Sureste is once collected from the Will 
itself. 

There is nothing in the Will in this case 
to suggest that the sons of the testator 
were a special object of his bounty, or that 
he wished to leave tothem a substantial 
part of his self acquired property in addi- 
tion totheir shares in the ancestral pro- 
perty which devolved on them by right of 
survivorship so asto justify the observa- 
tion of the learned Judge that the testator 
might probably not have made his sons as 
mere residuary legatees. 

There is also no question of any un- 
certainty about the intentions of the testator 
as expressed by him in his Will. In un- 
ambiguousand express terms the testator 
has bequeathed to them only the residue 
of his estateandthey can only come in if 
there is such residue of the property over 
which the testator had a disposing power 
and in respect of which hehas not made 
any other testamentary disposition which is 
capable of taking effect; cf. 8, 103, Indian 
Succession Act, 

The finding of the learned Judge that 
there is no evidence to prove that there 
would be some residue for the regiduary 
legatees, though that finding is of no con- 
sequence whatsoever is not supported by 
the record. The very schedule filed by 
Ohuhermal himself shows that the stock 


in trade in his possession is valued by him 


at Re. $0,000. 

The second ground on which the learned 
Judge has proceeded is equally unsustain- 
able According to the interpretation put 
upon the Will by him, it would appear 
that he considered that its terms prevented 
the vesting of the property of the tgstator 
in any person whatsoever "until and un- 
less the teatator’s widow had decided to” 
give effect to the Will", and that in so far as 
it created vaccum or intestacy pending 
such decision the Will was bad in law, 

Now one of the cardinal canons ofcon- 
struction applicable to Wille is that the 
Oourt willlean against intestacy and will 
not presume that the testator meant to die 
intestate ifon & fair construction there is 
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no reason for gáying the contrary; Kirby- 
Smith v. Parntll (2). Jn an earlier case 
In re Harrison (3) Lord Esher, M. R. very 
aptly stated the same rule as follows: 

“There is one rule of construction, which 
to my mind isa golden rule, viz., that when 
a testator has executed a Will in solemn 
form you must assume that he did „not 
intend to make ita solemn farce,—that he 
did not intend to die intestate when he has 
gone through the form of making a Wil, 
You ought, if possible, to read the Will so 
astolead to a testacy, not an intestacy”. 

There are no express words preventing 
the vesting of property on the legatees 
pending thedecision of the widow. The 
Will appears to have been written without 
legal advice. The clauses which may at 
frat sight appear to be contradictory are 
easily  reconeilable. The latter clause 
which permits Chuhermal to deal with the 
property so longas he behaved well to- 
wards the other beneficiaries is capable of 
the construction that it merely postpones 
the distribution of the legacies and does 
notin any wayintend to prevent or aim 
at preventing the vesting of the legacies. 
It would appear abundantly clear from 
the contest that the testator had no objec- 
tion to permit Ohuhermalto manage the 
property for the benefit of all the benefi- 
Giaries,so long as he managed the estate 
properly. The marriages of the testator's 
daughters were not likely to take plase at 
once, and the withdrawal of large sums of 
money from the business of the testator, 
which wasa going concern might have 
ssriouslye hampered it. This consi- 
deratiof sufficiently accounts for the desire 
of the testator to permit Ohuhermal to con- 
tinue to manage it. 

As so interpreted, there appears to be no 
vazcum between the death of the testator 
and the decision of the testatore widow 
that the distribution of the estate should 
take place at a particular time and no 
question of intestacy arises. 

We hold that the Will isa valid Will in 
respect of that part of the property over 
which the testator had a disposing power. 

Second Issue. 

. Ths, learned Judge ssemed to be 
of the opinion that as the executora 
had not assented to the residuary bequest 
in favourof Bhagwani before his death, 
such bequest was not transmissible to the 


(2) (1903) 1 Oh. 433 at p. 489; 72 L. J. Oh 488; 51 
JR. 492, 
(3) (1886) 30 Oh D. 330 at p. 393; 53 L. J, Oh. 799; 
53 L. T. 799, 31 W. R. 420, 
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plaintif as heir. In this he was clearly 
mistaken. It will be sufficient to refer to 
the case of Khagendra Nath Mukherjee v. 
Khetra Nath Pal (4) where” Mookerjee, J., 
has discussed the law onthe subject with 
his'usual thoroughness and has pointed out 
that “as a protection to the executor, the 
laweordains that every legatee, whether 
general or specific, and whether of chattels 
real or personal, must obtain the execufor's 
assent to the legacy before his title as 
legatee can be complete and perfect; before 
such assent, however, the legatee has an 
inchoate right to the legacy such as is 
transmissible to his own personal repre- 
sentatives in case of his death beforeit be 
paid or delivered". The plaintiff has, 
therefore, every right to the residuary be- 
quest leftto Bhagwani by his father, and 
that the plaintiff is entitled to suefor re- 
covery thereof, 

Third Issue. 

In his evidence the witness Rewachand 
stated: 

‘I informed him (i.e. Ohuhermal) of the 
Will. He accepted the Will and agreed to 
abide by it". 

Thelearned Judge has accepted this 
evidence as true but has held that it does 
not go far enough to prove conclusively 
that Rewachand explained the Will to 
Ohuhermal before he gave his assent. In 
doing so the learned Judge has not taken 
into consideration the clear and unam- 
biguous admission of Ohuhermal „himself 
(line 100 of his evidence) that Rewachand 
told him what the contents of the Will were. 

We have no hesitation in holding on the 
first part of this issue against Chuhermal. 

In dealing with the second part of this 
issue, the learned Judge has very rightly 
observed that any assent by Ohuhermalto 
abideby the Will would not clothe the 
testator with authority to deal. with pro- 
perty over which he had no disposing 
power. Butthatis not theonly aspect of 
the case put forward on behalf of the 
plaintif. Itis contended that the defend- 
ant is estopped from disputing that any 
partofthé property dealt with under the 
Will was ancestral property asin conse- 
quence of his assenting to treat the whole 
property as having been validly bequeathed 
and his agreeing to give effect toit, he was 
permitted to deal with it as manager or 
agent ofthe beneficiaries and that it was 
likewise in consequence of this assent that 
no suit was filed on behalf of Bhagwani 

*(4) 71 Ind. Cas. 314; 50 C. 171; 36 0. 1,2, 21; 4A. 
B. 1923 Oal. 21, < | l 
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during his lifetime for partition of. the 
ancestral property. It is further contended 
that  Ohuhermal's assent operated as a 
family arrangefnent between tiè parties 
by which the parties are bound. No 
specific issues have been raised . on these 
pois and we decline to go into them, 
ut leave it to the parties to raise proper 
issues before the lower Court and to have 
them decided by that Oourt in the first 
instance. 


Fourth Issue. 

Now, there can be no doubt that Ohuher- 
mal was in possession of the property of 
the deceased, or at any rate a major portion 
of it. He washolding it adversely to the 
widow and the other legatees, and he was, 
therefore, liable to be sued asan executor 
de son tort; Zemindar of Bhadrachalam & 
Palavancha v. Venkatadri Appa Rao (5), 
and ss, 303 and 304 of the Indian Succes- 
sion Act XXXIX of 1925, which sections 
now apply to Hindus as well. Two objections 
which seemed to have prevailed with the 
lower Oourt are: (1) that the suit is not 
a suit for the administration of the estate, 
and (2)that as there is no clear proof that 
the executors appointed under the Will had 
refused to act as auch, they were necessary 
parties to the suit. 

Now, there can be no doubt thatthe 
suit is in effect a suit for the administra- 
tion of the estate of the deceased though the 
prayer clause does not comply strictly with 
the form prescribed in that behalf in the 
Civil Procedure Code, All that can be 
said is that the suitis at most technically 
badin form. It is also clear that the 
executors have not moved in the matter, 
and it is not unlikely jhat they do not 
wish to  intermeddle with the estate, 
However, in order tó meet these tech- 
nical difficulties, we permit the plaintiff 
to amend the plaints firstly, by bringing 
the executors on the record as pro forma 
defendants, and, secondly, by bringing out 
more clearly the pleas of estoppel, of Ohuher- 
mal's assent operating as a family arrangg- 
ment and, lastly, by amending the prayer 
clause and bringing it strictly in ac- 
cordance with one of the alternative forms 
given under Form No. 43, Appendix A, Civil 
Procedure Code. : 

Amended plaint to be filed within fifteen 
days. The caseto be called up for further 
orders on 13th December. 

* P. B' A. V Mns allowed. 


qe M. W, N. 532; 16 L. W. 309; 43 M. L. J. 488; 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. Í 
O1vit REVISION APPLICATIONS Nos. 130 AND 133 
or 1925, 
October 22 1998, 
Present :—Mr. Wild, J. O. and Mr, 
Rupchand Bilaram, A. J. O, 

IN Rayiston APPLICATION No 130 or 1995 

e. 'TEOOMAL —ArPLI0ANT 


versus 
DHARAMDAS AND OTHBRS—ÜFPPONENTS 
e 
AND 
In REVISION APPLIOATION No, 133 of 1925 
SOBHRAJ AND ANOTHER—À PPLIOANTS 
veraua 
BIKHCHAND AND cTaBBS— OPPONENTS, 
. Debtor and creditor —Composition—Original liabil- 
ity of debtor satisfied —Creditor's suit against trustees 
under composition for enforcement of trust—Juris- 


diction of Court of Small Causes—Provincial 
pow ce Courts Act (IX of 1887), Beh. II, 


A composition between a debtor and his creditors 
Ka pakah TA e the debts and affords an 
answer to an action by the creditors u the origin- 
al liability, d . 110, col. 1] i SUB 

Good v. man (1) Lewis v. Leonard (9), 
Thutta Venkataswami v, Vissamesetti Kotilingam (3) 
and Kalumal Devandas v. Kessumal Naraindas 
(4), relied upon. 


If the trustees appointed by a composition deed 
fail to carry out the trust or if they have moneys 
in their hands which they are required to dis- 
tribute amongst the creditors, it is open to any of 
re oe to file a suit for enforcement of the 
rust but sucha suitis not cognizable by th 
of Small Causes. [p. 110, ool. 21^ d d. 


Application to revise the judgment and 
decree of the First Olass Sub-Judge, and 
Judge of Small Oauses Court, Shikarpur, 
dated the 4th August, 1925, in Suite Nos. 2 


and 3 of 1924. 

Mr. Srikishendas H. Lulla, for the 
Defendants Nos. 3 to 6, Applicants, 

Mr. Pahlajsing B. Advani, for the 


Defendant No, 2, Opponents. 


Mr.G. A. Kikla, for the Plaintiffs- 
Opponents. 


JUDGMENT.—These connected ap- 
plications have been filed against the 
decree passed by the learned Small Cause 
Court Judge, Shikarpur. ^ 

It appears that the defendants Nos. 1 and 
2who carried on business as merchants? 
were unable to pay their creditors in 
full. They proposed a composition under 
which defendants Nos. 3 to 6 were appointed 
as trustees to collect the outstandings due 
to defendants Nos. 1 and 2 and to distribute 
the same amongst the creditors, Under 
the terms of the deed they were required 
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to deposit the moneys recovered by them 
with one Parmanand as banker before 
distribution. "The deed also provided that 
if the amount distributed amongst the 
ereditors fell short of 12 annas in the 
rupee the debtor would make good such 
deficiency. The plaintiffs in these suits were 
parties to the composition. They institut- 
ed the present suits on the original censes 
of action and asked for decrees for the 
full amounts due to them less such amounts 
as had been paid to them by defendafits 
Nos. 3 to 6. In these plaints they stated as 
follows: 

“The defendants Nos. 3 to 6 have been join- 
ed for this reason that they have kept with 
themselves the monies realised from de- 
fendants Nos. 1 and 2's property under 
the agreement through Parmanand and 
have not divided the same under the 
terms thereof. And even otherwise the said 
agreement has not been acted upon: BO 
that it is ineffectual and the defendants 
also have behaved contrary tothe agree- 
ment and the trustees too have disagreed 
among themselves". 


The learned Judge was of opinion that 
each plaintiff was entitled to a decree in 
full against defendant No. 1 and was also 
entitled to a decree against defendants 
Nos. 3,4 and 6 limited to the extent of 
12 annas in therupee less such amount 
as had been paid tohim. Now it is well- 
settled that a composition between a 
debtor and his creditors operates in satis- 
faction of the debts and affords an answer 
toan action by the creditors upon the ori- 
ginal ljability; Leak on Oontracts 6th 
Edition, page 644 and Good v. Cheeseman 
(1), Lewis v. Leonard (2), Thutta Venkataswa- 
miv. Vissamesetti Kottlingam (3) and Kalu- 
mal Devandas v. Kessumal Narain Das (4), 
The plaintiffs' suit as against the defend- 
ants Nos. 1 and 2 as based on the original 
cause of action was, therefore, entirely 
miso»neeived. As no relief was claimed 
against them on the basis of the compromise 
and no facta proved to entitle the plaint- 
iffa to a decree against defendants Nos. 
land 2 the learned Judge wasin error 
in pagsing a decree against them. So 
far as the defendants Nos, 3 to 6 are con- 
cerned they were in the position of trus- 


(L) (1831) 9 L. J. (0.8) K. B.234; 2 B. & Ad. 328 
4 Oar. & P. 513; 109 E. R. 1165; 36 R. R. 574. 

2) (1880) 49 L. J. Ex. 308; 5 Ex. D. 165; 42 L. T. 
351; 28 W. R. 719. : 

(3) 91 Ind. Cas. 1051; 49 M. L. J. 730; 22 L, W, 853; 
(1928) M. W. N. 29; A. L R. 1928 Mad. 184, 

(4) 114 Ind, Oas, 97, 
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tees. If they had failed to carry out 
the trust or if they had moneys in their 
hands which they were required to dis- 
tribute amongst the 'ereditors it was open 
to any one of the plaintiffs to filea suit 
against them for enforcing the trust. But 
such a suit was not cognizable by the 
Court of Small Causes in view of the 
provisions of cl. 14 of the Second Schedule 
of the Provincial Small Cause Courts 
Act. The suits as framed against them 
were equally incompetent and outside the 
jurisdiction of the Small Cause Oourt. — 

We hold that the suits as framed were in- 
competent and should be dismissed as such 
and that the plaintiffs should bear the costs 
throughout, 


P, R, A, Suite dismissed. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
ORIMINAL Rergrence No. 134 or 1928, 
August 15, 1928. 
Present:—Mr. Wild, J. O., and 
Mr. Aston, A. J. O. 
EMPEROR—Pxosgcuror 
veraus 
DITO AND OTHR88—AÀCOUBBD. 
Criminal Procedure Code (Act V of 1898), $3. 417 
539—1Irregular order of discharge— Revision —A ppeal 

by Government—Proper procedure. . 
The High Court will not interfere iW revision 

with an order of discharge even if the order is 

illegal. The proper course to be followed by a 


complainant W. 0 is aggrieved by such an order is 


to move the District Magistrate to initiate an appeal 
by the Government. 

Emperor v. Janu Fakir (1), relied upon. 

Reference by the Sessions Judge Sukkur. 

Mr. C. M. Lobo, Acting Public Prosecutor, 
for the Orown, 

Mr. B. P. Samtani, for the Opponent. 

JUDGMENT.—This is a report by 
the learned Sessions Judge, Sukkur, who 
has forwarded the record and proceedings 
ef the case before the learned  Ohairman, 
Beneh Court, Rohri, who passed an order 
discharging the accused under s. 245, 
Oriminal Procedure Oode, of an offence 
under s, 447 of the Indian Penal Oode. 

It appears from the report of the 


learned Sessions Judge, Sukkur, that the 


order passed by the Bench was irregular, 
In the first place, the case was a summons 
case and the order, under s. 245, if any, 
should have been. one of acquittal and not 
òf disgharge, In the next place, such. an 
. . 
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order could only have been passed, after 
the Magistrate: had taken the evidence 
referred to in s. 244. In this case, however, 
the learned Beneh Oourt merely proceed- 
ed to examine the complainant and after 
taking his evidence discharged the accused 
without taking all such evidence as might 
be produced in support of the prosecution, 
In addition to this, the ground which the 
learned Chairman of the Bench Court 
mentions for discharging theaccused, namely, 
that the complainant's deposition showed 
that he had not taken possession of the 
land does not appear to agree with the 
admitted facts of the case as set forth 
by the learned Sessions Judge, 

In spite of these irregularities, we are of 
Opinion, thate» it is undesirable for this 
Court by way of revision to interfere. The 
proper course, we think, fora complainant 
who is aggrieved by an order of a 
Magistrate is to move the District Magis- 
trate to initiate an appeal by Government. 
The cass seems to us very similar to that 
in Emperor v. Janu Fakir (1) There too 
an irregular order had been passed by a 
Magistrate based on a wrong construction 
of law and the District Magistrate report- 
ed the case. But this Court refused to 
interfere pointing out that under s, 417 
the Government could appeal against an 
order of acquittal and where no such 
appeal is preferred the High Oourt will 
not interfere in revision under s. 439. 

In the circumstances, we Bee no reason 
to interfere in this matter. 

- Answered agen " 


P. B, A, 
1) 66 Ind. Oas. 999: 15 8. L. R. 171; 23 Or. 
$43; A. I B. 1922 Sind 22. . 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. t 
Orvit Revision ArrLIcCaTIon No. 60 
oF 1925, 
October 17, 1928. 
Present:—Mr. Wild, J. O., and 
Mr. Aston, A. J. O. 
HASHMATMAL AND OTHERS— 
APPLIOANTS 
versus 
PRIBHDAS AND oTHRRS— 
OPPONENTS 
Contract Act (IX of 1872), s. 2—Oonsideration—— 
Contract intended to secure benefit to stranger— 
Stranger's right to sue as cestui que trust—Pro- 


vinoial Small Cause Courte Aot (LX of 1887), &, Lê, 


Revision, scape of, 


e 
* 
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-help of the opponent and he was 


° ‘ 
‘lil 

In India consideration need not move from the 
promisee and a person who can prove that a contract 
between two different persons was intended toe 
secure him a benefit ase cestui que trust, is com- 
petent to sue in his own right to enforce the trust 
even though there is no privity of contract between 
him and the defendant. db 112,000 1] | 

Khwaja Muhammad Khan v. Husaini Begum (2) 
and Dwarka Nath v. Priya Nath (3), relied upon. 

Tweddle v. Atkinson (1), not applied. 

Under s 25 of the Provincial Bmall Cause Courts 
Act the High Court will interfere in revision only if 
there has been a failure of justice. [ibid] 

Application to revise the judgment and 
decree of the Small Cause Court, Sukkur, 

Mr. Dipchand Chandumal, for the Ap- 
plicanta. 

Mr. Khemchand Sukhramdas, for the Op- 
ponents. 

JUDGMENT.—Thisis an application 
under s. 25 of the Provincial Small Cause 
Courts Act asking us to set aside the 
decree passed by the learned Judge of the 
Small Oause Court, Sakkur, against the ap- 
plicants for a sum of Rs. 196 8. 

It appears that the applicants had a dis- 
pute with one Musammat  Rizikbai, 
defendant No. 4 in the case. The opponent, 
Mr. Pribhdas, was her Pleader and had 
to receive asum of Rs.150 from her as 
his fees. A compromise was arrived at 
between the applicants and Risikbai 
under which Rizikbai gave up herrights to 
certain property which was the subject- 
matter of the litigation on certain terms 
and conditions. One of the terms was that 
the applicants will pay to the opponent 
the sum of Rs. 150 being the amount of 
fees due by Rizikbai to him. The whole 
compromise wss brought about with the 
resent 
when it was signed. It was on the basis of 
that compromise that he filed the present 
suit against the applicants for recovering 
Rs. 150 and interest due thereon implead- 
ing at thesame time Rizikbai asa co-de- 
fendant. 

The main plea raised by the applicanta 
was that as there was no privity of con- 
tract between them and the opponent and 
88 the applicants received no consideration 


* from the opponents he could not sue the. 


applicants. 


Now it is well-settled that in India’ con- 
sideration need not move from the promisee 
and the rule of English Law enunciated in 
the case of Tweddle v. Atkinson (1) has no 
application here. The only point in issue, 
therefore, is whether the opponent could 


(D (1861) 124 R. R. 610; 1B. & 8.398: 30 L. J. Q. 
B. 265; 8 Jur, (N, 8.) $32; 4 L, T. 468; 9 W. R. 781; 131 
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sue on the agreefaent made between the 
applicants and Rizikbai under which the 
‘applicants promised to pay to the op- 
ponent hisfees, The answer to this ques- 
tion depends on whether the agreement 
between theapplicants and Rizikbai was 
intended to secure to the opponent a 
benefit as a cestui que trust. If eohe was 
competent to sue in his own right to 
enforce the trust. Khwaja Muhammad Khan 
v. Husaini Begum (2). 

Inthe present case the opponent was 
present when the agreement was made and 
it would appear that he had assented to it 
though his presence or assent were in no 
way essential. Dwarka Nath v. Priya 
Nath (3), Indubitabply the learned Small 
Cause Court Judge had jurisdiction to 
decide the point whether the opponent was 
a cestui que trustor not, and even assum- 
ing that hehad committed an error of law 
in deciding it that in itself would not be 
sufficient to warrant our interference. We 
must be satisfied that such error has result- 
ed ina failure of :justice. There has been 
no such failure of justice here. The ap- 
plicants were attempting to get out of their 
liability by raising a technical plea which 
could easily have been met by transposing 
Rizikbai who was already on the record as 
a co-plaintiff. 

This applicatien, therefore, 
dismissed with costs. i SEC 
P. B. A. Application dismissed. 

7 Ind. Gas. 237; 32 A. 410; 37 L A. 152; 14 OC. 
WN. 865; 7 A, L. J. 871; (1910) M. W N. 313; 8M. 


3, 


fails and is 


L. T. 147; 12 O. L. J. 205; 12 Bom. L. R. 638; 20 ML, 


, 614 (P. Q.). 
7 o Sini Cas, 702; 32 O, W. N. .270; 27 O.L. J. 
a *. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
MISOSLLANEOUS APPLIOATION No, 381 or 1927. 
December 8, 1928. 
Present:—Mr. Wild, J. O., 
OFFICIAL REOEIVER--APPLICANT 

é ver8us 
Musammat J ANKIBAI—OPPONENT, 
Provincial Insolvency Act (V of 1920), ss. 4, 11, 
88 ()—Cwil Procedure Code (Act V of 1908), s. 16 
(dj —Insolvency jurisdiction—Property situate out- 
side Court's territorial jurisdiction —Determanation 
of question of title—Competency of Insolvency Court. 
A Oourt in its insolvency jurisdiction ig com- 
p to entertain an application under 8.4 ofthe 


royincial Insolvency Act with regard to the deter. - 


OPPIOIAL REOSIVBR V. JANKIBA, * 
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Mination of title to a property ‘situate outside the . 
Court's territorial jurisdiction, notwithstanding the 
provisions of a. 10 (d) of the Oivil Procedure e 7 


Application under.s8.4 «and 28 of the 
Provincial Insolvency Act. ° . 
Mr. Khanchand Gopaldas, for the Appli- ' 
cant. i 

Mr. Kewalram Jethanand, for the Oppo- 
nert, 


ORDER.—This an application ynder 
8. 4 of the Provincial Insolvency Act by the 
Official Receiver in whom the property of 
certain insolvents vests for a declaration 
that a house at Amritsar in the Punjab is 
the property of the insolvents. The 
Insolvents raise the objection that the 
Court has no jurisdiction to. entertain the, 
application and that if it has jurisdiction 
it should not entertain it. It is argued. 
that under s. 5 of the Act the Courts have 
the same powers under thé Act as they 
have under the Civil Procedure Code and 
ag this Court has no territorial jurisdiction 
at Amritsar the only Oourt which would 
have jurisdiction under Art. 16 (d) of the 
Oivil Procedure Code would be to the 
Amritsar Court. Section 5 is, however, 
stated to be subject to the other provisiong 
of the Provincial Insolvency Act and 
clearly the provisions as to the place 
of suing in the Oivil Procedure Oode 
do not apply to proceedings under the 
Provincial Insolvency Act as s. 11 which 
gives the Courtits jurisdiction in insolvency 
matters is not at all in accordgnce with 
those provisions. Moreover the whole of 
the insolvent's property whether within or 
without *he territorial jurisdiction of the 
Court vests under s. 28 (2) in the Court or 
its Receiver. Proceedings under s. 4 are, 
therefore, not re&tricted to the decision of 
the title and property within the territorial 
jurisdiction of the Court and the Court in 
the present case has.jurisdiction. 

It is argued that the matter cannot 
properly be decided in this Court on 
evidence taken on commission but the 
inconvenience, if any, will be the same for 

* both parties. Moreover, to refer the Official 
Receiver to a suit would mean a great delay 
and would be unjust to the creditors. The 
application is, therefore, entertained and 
the commission should now issue. 

P. B, A, F'inding accordingly. 


s 
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OUDH CHIEF COURT. 
First Otvin, AergaL No, 152 or 1928. 
October 1, 1928. 
Present:—Sir Louis Stuart, Kr.,Obief Judge, 
and Mr. Justice Miara. 
MUHAMMAD MASHUQ ALI AND OTRERS— 
, PLAINTIFF3—APPBLLANTS 
versus s 
Musammat HU RU N-NISSA. AND ANOTHBR—] 
DarRND4NTS — RRSPONDENTA, 

Custom-—Widows power to transfer—Burden of 

roof —Custom by which widow gets absolute estate 
but succession reverts to husband's heirs, legality of— 
Wajib-ul-arz—Interpretation—Evidence of acts and 
conduct of declarants and co-sharers, admissibility of— 
Pleadings—Statement of Pleader, value of. 

In the cass of parties who are governed by 
Castomary Law the onus of proving that widows 
inherit to a lifgestate without powers of transfer 
liss on the person who alleges such a custom. [p. 117, 
col. |, d 

It cannot be laid down as a broad proposition of 
law that a life-estate holder, as such, has the power 
of making transfers for necessity [p 116, coL 2.] 

In a osse based upon the existence of a custom 
the party setting it up must be required to adhere 
to the form of it asset up in the pleadings more 
rigidly than in& case based on different grounds. 
ibid. 
l A custom by which a widow inherits to an 
absolute estate, but on her death the undisposed of 
estate reverts to the husband's heirs is not unreason- 
able or oppoaed to law. [p. 117, col. 2.] 

Evidenca relating to acts and conduct of the 
declarants of a wajib-ul-arz and of other co-shnarers 
can be invoked in aid of its interpretation. [p. 118, col. 


3. 

rough the statement made by a Pleader in the 
course ofa suit is not pleading in the strict sense 
of the term it may be considered as explanato 
of,and supplemental to, the pleadings. [p. 115, col. 
2.) . 


Appeal against a decree of the Sub. 
ordinate Judge, Mohanlalganj, “Lucknow, 
dated the 24th Angust, 1927, 

Messa H Husain, Aditga Prasad, 
Naimullah, K.P. Misra, A.C. Mukerji 
and Ganesh Prasad, fdr the Appellants. 

Messra. M. Wasim and Naziruddin, for 
the Respondents. . 


JUDGMENT.—This is an appeal against 
the decision of the Subordiaate Judge 
of Mohanlalganj at Lucknow. dismissing, 
the plaintiff's suit for a declaration that 
the deed of gift dated the 3rd Juae, 1926, 
executed by Musammat H.acua-nisa, defend. 
ant No. 1, in favour of her bro:her, Khairat 
Nabi, defendant No, 2 “shall be void and 
unlawful after the daath of defendant No. 
1 and shall have no effact oa the reveraion- 
ary rights of the plaintiffs,” 

The admitted facts are that Dildar Ali, 
husband of defendant No. 1 wis the 
owner of the property ia sait, H» died 
about LL or 13 years &go ani on his 
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death defendant No. 1 came in possession 
of the entire property according to the 
family custom. Bofh parties are agreed 
that succession in the family of Dildar 
Ali is governed by custom and not by, 
the Muhammadan Law. The point of 
difference between them is the nature of 
the custom. According to the plaintiffs 
the widow gets only a life-estate and 
the property on her death passes to the 
hugbaud's reversioners. The defendants, 
on the other hand, contend that 
the widow succeeds as full owner. So 
the only point which arose for decision 
in the case was embodied in a single 
issue which was framed in the following 
terms :— 

Whether there is a prevailing custom 
in the family of the plaintiffs and the 
defendants under which the widow gets 
only a life estate on the death of her 
husband. 

The learned Subordinate Judge after a 
careful examination of the entire evidence, 
oral and documentary, produced by the 
parties has decided the issue against the 
plaintiffs. This finding has been strongly 
assailed by the learned Oounsel for the 
plaintifs appellants. 

Before we enter into a discussion on 
the merits of the finding it would be con- 
venient to dispose of a few preliminary 
matters which have been raised in the 
course ofarguments. The learned Counsel 
for the parties have addressed elaborate 
arguments on the pleadings as regards the 
family custom. The necessity for these. 
arguments arose because the „learned 
Counsel for the plaintiffs admitted that he 
was unable to substantiate the custom in 
terms ofthe statement made by the plaint- 
iffa Pleaderin the courseof the trial 
of the suit. He, therefore, wanted to con- 
fine himself to a custom more limited in 
scope which he claims to hava been es- 
tablished on the evidence adduced in the 
case. He also claims that the custom as 
put forward before us is not inconsistent 
with the pleadiogs in the trial Oourt and. 
in any case he has tried to justify the 
variation aought to ba introduced by him 
by contending that the defendants have 
also shifted their position, The lite of 
argument adopted before us a3 indicated 
above made it necsasary for us to record: 
the statements of the learned Counsel for ' 
ths parties regarding their respectiva 
cases about the custom in question. 

Before wa refar to these statoments it- 
sasama ns233347y to examins the pleadiogs 
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jn some detail, The plaintiffs in para. 
6 of tbeir plaint eaid “that 
.“aceording to* the custom obtaining in the 
ey of the parties the widow of a 
childless person has power to remain in 
possession and occupation of her husband's 
property for life only and that after the 
demise of the widow the nephews and 
brothers of her husband become the gbso- 
lute owners of the property irrespective of 
exclusion from inheritance and no body 
is deprived from inheriting on accounteof 
being excluded from inheritance (mahjubul- 
irs)" The reply given to this by the 
defendants in the corresponding paragraph 
of their written statement was. Only 
tbis much is admitted that accord- 
ing to the family custom in the village 
the Muhammadan Law is not followed 
in respect of the exclusion from inherit- 
ance. The custom mentioned in this para- 
graph is not admitted; and the rest of the 
contents is wrong." Paragraphs 10, 11 and 
12 of the additional pleas are as follows: 

“10. The custom set up by the plaintiffs 
is not admitted. It is quite wrong that 
the widow gets possession of the husband's 
assets for life only. 

"ll. According to the family custom 
of the parties as well as of the 
village the childless widow becomes 
the absolute owner of the entire assets of 
her (deceased) husband and enters into 


+- proprietary possession and occupation 
thereof. 
' 12, The parties to the suit and 


the inhabitants of village Ujarion are the 
descendants of a common ancestor and all 
the widews who have up to this time got 
possession of their husband's asseta since 
the shahi time have been all along in 
proprietary enjoyment thereof and have 
been mortgaging and selling their hus- 
bands' properties. No objection has ever 
been taken on account of the custom 
mentioned in para, 1l. On the other 
hand, the ancestors of the plaintiffa them- 
selves having admitted the proprietary 
rights of the widows have got many sale, 
deeds executed in their favour,” 
On the 19th April 1927, when the 
issue was framed the Counsel for the 
. Plaintifis stated thatthe family custom 
is that the widow gets only a life- 
interest in the husband's entire estate, 
The custom is ancient and immemorial,” 
This was followed by a statement of 
the defendants’ Pleader to the effect 
that "the only defence of both the defend- 
anis ip that the family custom is that 
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the widow succeeds as full owner to the 
entire estate of the husband.”. These 
Pleadings show beyond any doubt that 
the custom set up by thee plaintiffs was 
that the widow succeeds ‘to a life estate 
on her husband's death and that the de- 
fendants traversed this allegation and plead- 
ed that the widow succeeds as a full 
owner. It is worthy of note that beyond 
the implication contained in the use of 
words “life-interest © the plaintiffs, did 
not say anything specific about the powers 
of transfer possessed by the widows. Evi- 
dently the defendants or the Oourt felt 
some misapprehension about the matter 
and we find that just after the examina- 
tion- in-chief of the firet witness examined 
by the plaintiffs bad been cempleted the 
Court recorded astatement of the Pleader 
for the plaintiffs, The Pleader stated “that 
the widow cannot make valid transfer 
whether there be or not any necessity 
(including what is called legal necessity 
under the Hindu Law)." The lesrned Sub- 
ordinate Judge in his judgment stated 
the case of the parties as placed before 
him in arguments in the following terms :— 

“It is common ground between the 
parties that in the matter of succession 
they are governed not by the rules of 
Muhammadan Law, but by custom. Accord- 
ing to the plaintiffs, the widow takes 
only a life-estate without any right to 
transfer the property whether with or 
without what is called legal necessity; 
while the defendants’ caee is (1) that the 
widow becomes the absolute owner and 
(2) that even if she succeeds to a life- 
estate, she has full power to transfer the 
property. In arguments the first position 
has not been pressed on behalf of the 
defendants. They take their stand on the 
alternative case, viz.; that though the widow 
gets a lifeestate she has full power of 
transfer and on here death, what is left 
undisposed of goes to the husband's 
collaterals.” 

The position taken up by the learned 
Qounsel for the parties in the arguments 
addreesed to us will be clear from the 
statements made by them which we re- 
produce below:— 

Mr. Haider Husain on behalf of 
ihe plaintiffs appellants stated: “that 
the custom prevailing in the family 
of Muhammad Hayat to which belonged 
Dildar Aliwith whose estate we are con- 
cerned in this case is as follows: - P 
The widow ofa childless pereon has power to 
remain in possessien and ocoupation of heg 
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husband's property for life only and that 
&fter the death of the widow the collaterals 
of the husband succeed to the property. 
With regard to the power of transfer 
possessed by the widow, the custom is that 
the widow isentitled to make a transfer 
for purposes justifiable by legal necessity, 
for instance payment of husband's gebte, 
meeting expenses of marriage of the 
daughter of the last male holder, if any, 
her own mainienance and objects of a 
similar nature. She has under no circum- 
stances power to makea gift ora Will 
or other transfers without necessity.” 

Mr. Wasim, Counsel for the defendanta- 
respondents, stated that ‘according to the 
family custom the widow succeeds as an 
absolute oWner with full power of enjoy- 
ment and transfer. But if she dies with- 
out making any transfer or bequest the 
collaterals will succeed to the property 
left by the widow instead of the heirs 
of the widow herself,” 

It will be apparent from the facts as 
stated above that the case set up by the 
learned Counsel for the plaintiffa is not 
only materially different from the case as 
it was set up in the Court below but is 
directly contrary to the statements made 
by the plaintiff's Pleader before the com- 
mencement of the cross examination of 
their first witness. 1t has been urged 
on behalf of the plaintiffs that the only 
case Bet up by them in the pleadings was 
that the widow succeeded to a life-interest 

* e. * * * * 
and that this should be taken to imply that 
she can makea transfer in cases of legal 
necessity. Asregards the statement made 
by the plaintiffs’ Pleader on thedate when 
the evidence began, itie said that it cannot 
be regarded as a part of the pleadings and 
that, in spite of it, it is permissible for the 
plaintiffs to take up the position which they 
seek to adopt in appeal as at best it amounts 
to nothing more than their adopting a part 
of the defendants’ case 

We find ourselves unable to accept any 
of the above argumenta As remarked by 
Lord Oeirns in Browne v. Me Clintock (1): 
“The first object of pleadings is to inform 
the person against whom the suit is direct- 
ed what the charge is that is laid against 
them " It is trae which “pleading” has been 
defined in O. VI, r. 1 of the Code of Civil 
Procedure to mean plaint or written state- 
ment and, therefore, the statement made by 
‘the ' plaintiffs” Pleader cannot be con- 
gidered to be pleading4án the strict senge of 

.(1) (874) 6 E L 484 at p^ 453; 22 W.R, E21, 
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the term but O. VI, r. 4 of the Code, 
requires thatin cases in which particulars 
may benecessary they should bestated in 
the pleading and under O. VI, r. 5,the 
Court can order farther and better partiou- * 
lars of any matter to'be stated in any plead- 
ing. In Milbank v. Milbank (2) Vaughan 
Williams, L. J , observed as follows:— 
VAt different times in the history of 
proceedings at law and in equity particulars 
have been allowed. for different reasons, 
ometimes particulars have been allowed in 
order that there might not be a surprise at 
the trial. Sometimes they have been allowed 
as limitations of the claim, whether of the 
plaintiff or of the defendant, to limit the 
extent of the evidence to be given at tha 
trial. But under the Judicature Act 
particulars are allowed for quitea differ- 
ent purpose: they are really supplement- 
al to the pleadings.” The statement was 
made by the Pleader just at the threshhold 
ofthe trial before the defendants started 
cross-examination of the first witness for 
theplaintiffs. The whole trial thereafter 
proceeded on the footing that the plaintiffs 
did not set up any case about the widow's 
having any power of transfer in cases of 
legal necessity, We are, therefore, ofopinion 
that the statement of the Pleader must be 
considered to be explanatory of and sup- 
plementary to the pleadings ofthe plaint- 
iffs regarding the custom. Section 58 of the 
Indian Evidence Act provides that no fact 
need be proved in any proceedings which 
the parties thereto or their agents agree to 
admit atthe hearing or which before 
the hearing they agreed to gdmit by 
any writing under their hands or by 
avy rule of pleading in force at the 
time they are deemed to have admitted by 
their pleadings. The object of the statementa 
made by the Pleader clearly was to waive 
controversy as regards the widows having 
any limited power of transfer in cases of 
necessity. After the statement had been 
made it became unnecessary for the defend- 
ants to question the plaintiffs’ witnesses 
in order to show that no necessity existed 
in the case of transfers by widows relied 
upon by them or to examine any wit- 
nesses in proof of it. It would under the 
circumstances be most unfair to the defend? 
ants to allow the plaintiffs to start this 
surprise on them inappeal more particularly 
when they by their express state- 
ment lulled them into the belief that 
they did not mean to take up any such 
osition. The unfairness of allowing the 
(2) (1800) 1 Ob. 576; 69 L, J, Ol. 987; 89 Ta T. 88, 
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plaintiffs to Bet wp this new case has been 
fofcibly brought home to us by the fact that 
during the review of the entire evidence by 
the Counsel for the parties we have failed to 
find any evidence one way or the 
otherin respect of legal necessity in any 
except 2 out of the 56 instances of 
transfers by widows which have been 
sought to be proved by the defendants. 
The plaintiffs’ Counsel seeks to build up his 
case by asking usto make presumptions 
of fact and the defendants’ Oounsel in his 
turn seeks to answer the arguments by 
invoking the aid of counter-presumptions. 
It is obvious that on questions of fact of this 
nature it would be a most unsatisfactory 
method to make conjectures and surmises 
on maitera which were fully capable of 
proof but on which no procf has been 
given by either party. 

In is notcorrect for the learned Counsel 
for th: plaintiffs to say that the plea raised 
by them about the widow having a life- 
interest necesearily implies that she has the 
powers to make tranafers for legal necessity. 
He has failed to refer usto any authority 
in support of the broad proposition that a 
life-estate holder as such has the power of 
making transfers for necessity. He simply 
relies upon the analogy of cases of Hindu 
widows. The present case relates to a 
Muhammadan family andif the plaintiffs 
intended to allege that widows in the family 
have under custom the same powers as 
those possessed by the Hindu widows it 
was their duty to set up such a case in 
explicit terms. 

The plaintiffs also cannot derive any help 
from the alleged change made by the 
defendants in their case, In the first 
place it is a truiem that two wrongs cannot 
makea right. Secondly we do not agree 
with this contention that the defendants 
have been guilty ofshifting their position. 
The plaintiffs have failed to point to any 
statement by or on behalf of the defendants 
admitting that the widows succeed to a 
life-estate. They have all along consist- 
ently maintained that the widows succeed 
as absolute owners with power of transfer, 
When the learned Subordinate Judge says 
jn his jndgment thatthe defendants’ case 
was (1) that the widow becomes the absolute 
owner and (2) that even ifshe succeeds to 
a life-estate she bas full power of transfer 
but that on her death what is left un: ispos- 
ed of goes to the husband's collaterals we 
think that the second alternative as put by: 
him is only a free paraphrase of the. 
defendants’ position as understood -by him; 
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As a matter of fact forall practical purposes 
there is hardly any difference between a 
life-estate with full powers of transfer and 
an absolute estate when in efther case the 
undisposed of residue is to go tothe hus- 
band’s reversioners. < 

Further we are of opinion that the case 
being«one based upon the existence ofa 
custom the party setting it up must be 
required to adhere to the form of it as get 
up in the pleadings more rigidly than in & 
ease based on different grounds. We do 
not mean to lay down that it 1s impossible 
to conceive of cases in which it might 
transpire on the evidence adduced by both 
parties that the custom which really exists 
ig one more limited in its scope than the, 
one set up and that the Court in such cases 
if no prejudice is made out cannot givea 
finding in favour of the limited custom as 
proved but all that we meanto say is that 
ordinarily a party should not be allowed to 
prove a custom differentfrom that set up by 
him. We are, therefore, of opinion that 
the plaintiffs cannot be allowed to resile 
from the case set up by them in the trial 
Oourt and must adhere to the custom as eet 
up in that Oourt. 

Next it has been argued that the onus 
lies on the defendants to prove that the 
widows possess the power of transfer. 
Theargument is that it is common ground 
between the parties that succession in the 
family is governed by custom. The 
plaintiffa' case is that the widows succeed for 
life without power of transfer. Itis alleged 
that the defendants’ case, as it was also 
understood by the learned Subordinate 
Judge, is that theyadmit the life-estate 
but further plead that she has the full 
power of transfer. “So the plea must be, 
taken to be one in confession and avoid- 
ance and, therefore, the defendants must 
prove the power of transfer. We have 
already held that the defendants never 
admitted that the widows succeed only to, 
& life estate. But apart from it we have 
no hesitation in holding that the case is 
not one of a plea in confession and avoid- 
ance but what is technically called an. 
argumentative traverse. The plaintifis set 
up a particular custom. The defendants in, 
terms deny the custom set up by the plaint- 
iff andgo on toplead a different custom, 


It ig not permissible in such a case to’ 


split up the custom as the plaintifis 
would wish to do. . 
custom set up either by the plaintiffs or by 
the defendants must þe taken as a whole’ 
and not piecemeal, In Raja Chandernath, 


The caseas regards the. 
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Roy v..Ramjoy Mozoomdar (3)their Lord- 
shipa of the Privy Oouncil remarked as 
follows: “Now, dh is obvious that thia issue, 
in substance, i$ this—is the plaintiff's story 
Btated in his plaint true,or is the defendant's 
story stated in his answer true? I: is, of 
cqurss, & possible thing that neither of the 
stories may be true, and the question ¢hen 
arises which of these two alteraatives of the 
issue is the really material one? Their Lord- 
ships think that the really materialone is the 
first part of the issue, viz, is the plaintiff's 
story true? Itisnotasifthe defendant's 
defence was, as we should say in the Com- 
mon Law,a plea in confession and avoid- 
ance—a plea which admitted that the plaint- 
iffa story was true, and then avoided it. 
If that had been the case, and the defandant 
had failed to prove his case, of course the 
defendant must have failed and the plaint- 
iff ought to recover, Bat it is substantially 
what at Common Law we shoulicall an 
argamentative traverse of the truth of the 
plaintiff's story, for it does not admit that 
one word of it ia true, but sets up certain 
things perfectly inconsistent with it.” 
These remarks fully apply tothe present 


case. 

It has been further contended that the 
general rule is that onus lies on the 
party setting up the affirmative. It is said- 
that the defendants’ affirmative case is that 
the widows have the power of transfer and 
the plaintiffs only deny it. So the plaintiffs 
should not be called upon to prove the 
negative proposition. This argument 
is fallacious. In Poolin Beharee Sein v. 
“Messrs. R. Watson & Co. (4) Sar Barnes Pea- 
cock, O. J., delivering the judgment of 
the Fall Bench remarked as followa:— 

“The general rule of évidence is that, if, 
in order to make out wtitle, itis necessary 
to prove 4 negative, the party who avers a 
title must prove tbe title" Therefore 
assuming that the case as set up by the 
plaintiffs involves proof of the negative of 
facta the plaintiffs cannot be absolved 
from proving them. 

It was also faintly argued on behalf of 
the plaintiffs that the custom relied upon by 
the defendants, namely, that the widow 
succeeds as an absolute owner but that on 
her death any portion of the estate left 
undisposed of goes not to her heira but to 
those of her husband is unreasonable, It 
is said that under no system of law one abso- 


L, R. 303 at pp. 907,308; 15 W. R. 7; 2 Sar, 
. R. 190; B. L, R. Sup. Vol. 901 (F. B.). 
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lute estate can be followed by another absa- 
lute estate and so the custom being opposed 
to basis priaciples of law and being one 
creating an estate unknowa to any eyatem of 
law must be rejected as being uareasonable. 
The fallacy of this argument lies in its 
overlooking the fact that the essence of a 
cusjom is thatitis in derogation of the 
ordinary law. The custom only amounts to 
this that the widow succeeds as an absolute 
owner andthaton her deaththe property 
held by heras such goes to her husband's 
heirs,in other words, her husband's heirs 
are regarded as her heirs to the property. 
We do not consider that such a rule of 
succession is unreasonable. Some aualogy 
for such a rule can be found in the rule of 
succession relating to stridhan property 
under the Hindu Law. 

Having disposed of the preliminary points 
we now proceed todeal with the question of 
eustom on its merite. The evidence in 
support of the custom consists of (1) 
wajib-ul-araiz, (2) judicial decisions, (3) 
Opinions of persona possessed ofspecial means 
of knowledge and (4) instances. We will 
discuss each class of evidencein the order 
given above 

I—Wajid ul-araiz, 

The plaintiffs rely on two wajib-ul araiz, 
namely, Exs. 3 B-56, the wajib ul arz of 
Ufarion and Hz. 4, the wajib-ul arz of 
Babu Sarai. The last-mentioned wajib ul- 
arz may bedisposedof shortly. No reliance 
was placed upon it in the lower Court. Ino 
our opinion it is quite irrelevant The 
plaintiffs have entirely failed to prove the 
connection between the family of tife parties 
and that of the zemindars of Babu Sarai, 
Reference has been made to the Gazetteer 
of the Lucknow District, page 2607. Itis 
stated there with reference ‘to the first 
Musalman invaders who conquered the 
village from the hands ofa Bharchiefraia 
that after the victory "a few days later he was 
surprised and slain with all hiscomrades by 
the brotherofthe deadchief while engaged 
in prayer during the Id festival". Tue sole 
survivor wasa woman Ujiali "who was then 
living with her infant son Q ias- 
uddin sat her fathers house in” Budo 
Sarai of Bara Banki" Thereis no evider ce 
to show that the zemindars of Bado Barai 
who held the village at the time of the first 
Regular Settlement when the wajib ul arz 
was prepared were descended from the same 
stock as the father of Ujiali but even assum- 
ing that they are descendants of the same 
stock it is obvious that their family is quite 
different from the family of the zemin- 
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dars of Ujarton. At best the relation 
Between the two families can be only a very 
remote one by marriage. This wajib-ul-arz 
must, therefore, be rejected. 

The relevant portion of the Wajib-ul-arz 
of Ujarion is as follows:— 

“In this village the rule of division of 
inheritance is this that on the death of a co- 
sharer his sons become the owners (malik) 
of heritage in equal shares: daughter shall 
not get share in presence of son, In cate 
there is no son but there is daughter only 
then she shall become the owner (malik). 
In such a case brother and nephew shall not 
be the Owners in presence of daughter, i. e., 
in presence of male issue, female issue shall 
not be the owner (malik) butif there be no 
male issue and there is a female issue, then 
the female issue shall get the share, 1f the 
deceased co sharer has got two or several 
legally wedded wives and there are different 
numbers of issues from each wife then 
division of inheritance shall take place in 
this way that theone son from one wifeshall 
get half share and two sons from the other 
wife shall get equal share in the other half. 
In ease the deceased co sharer hasleft no 
male issue, then on his death his wife shall 
come in possession with the power of a: pro- 
prietor (ba ikhtiar malikana qabiz hogi) and 
on her death her daughter shall come in 
possession of the heritage left by mother as 
wellas that by herfather. In case there be 
not even the female issue then on the death 
ofthe widow brother and nephew of the 
deceased co-sharer shall become the owner 
ai) sus ect to the rules of inheritance. 

e widew has got power toadopt an 
she likta.” POUR db 

The plaintiffs’ contention is that whereas 
the son, the daughter and the collaterals 
have been described as malik the lan guage 
used in the case of the widow is different. 
She is described as entitled only to posees- 
sion with the powers ofa proprietor (ba 
ikhtiar malikana gabiz hogi. Emphasis has 
also been laid on the fact that on the death 
of the widow there is reversion in favour of 
the collaterals and thatshe has been 
given a powerof adoption. It has also been 
argued that the word “malik” as used in a 
wajih-ul-are in Oudh should not be con- 
strued in the same senseas it would be 
when used in a deed or Will and that inany 
ease the words "'ba-ikhtiar malikana" only 
implythat she is to remain in exclusive pos- 
session like ason batdonot mean that she has 
absolute powers of transfer. The learned 
Counsel for the defendants-respondents on 
the other hand, contends that the words 
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“‘ba-ikhtiar malikana" are more 'specifió 
and expressive than the word "malik".. 
In Sartaj Koer v. Mahadeo fux (5) a Bench 
of this Court has held that the word 
"malik" ag used in wajib ul-arz should 
receive the same interpretation as has been 
put upon it by their Lordships of the 
Prity Councilin cases wherethe word “malik” ^ 
had been used in deeds or Wills. In the pre- 

sent case it isnot necessary for us to eom- 

mit ourselves to any definite opinion on 

this point. Itis enough to say that while 

there is room for argument as regards the 

meaning of the word “malik” as used in 

the wajib-ul-arz the interpretation of the 

words "ba ikhtiar malikana qabiz hogi” is 

beset with greater difficulties, We agree 

with the learned Subordinate Judge that 

the interpretation of the words ‘‘gabiz ba. 
ikhtiar malikana" is by no means free from 

ambiguity. The maxim, contemporanea 

expositia est fortissima in lege, will apply 

to such acase. Therule contained in this 

maxim has been applied e7en to the inter- 

pretation of Statutes: see Norton on Deeds, 

page 141. 'lhereis no reason why the rule 

should not be invoked in aid of the inter- 

pretation of the wajib ul arz, Lord Sugden 

in the well known passage in Attorney- 

General v. Drummond (6) said:— 

“One of the most settled rules of law for 
the construction of ambiguities in ancient 
instruments is, that you may resort to 
contemporaneous usage to ascertain the 
meaning of the deed; tell me what you 
have done under such a deed, and I will 
tell you what that deed means." Fortu- 
nately in this case there is a mass of evi- 
dence showing a longcourse of conduct 
of the declarants of the wajib ul arz and of 
other co-sharers. Wethink that evidence 
relaling tothe acts and conduct of these 
persons is admissible as affording a clue to 
the intention of the ffamers of the wojib- 
ularz. The wajib-ul arz was written at the 
dictation of six co-sharers, namely, Ahmad 
Ali, Salar Bakhsh,  Najatullab, Rahim 
B.ikbsh, Pir Bakhsh and Ghulam Husain. 
We have no evidence regarding the first 
two but as regards the others there is con- 
siderable evidence showing that they ac- 
cepted transfers from widows and attested 
deeds oftransfer « xecuted by them in favour 
ofothera Exs.B 23andB 37 aretwosale deeds 
obtained by Ghulam Husain.from Musam- 
mat Mahtaban and Musammat Weaziran two 
ofthe widows of his family, a few years- 


-(5)-92 Ind. Oas. 087p 29 O. O. 153; ALL. R. 1996 . 
Oudh 332. : . 
(6) (2842) 1 Dr, & War. 353 at p. 368, 
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after he had dietated the  wajib-ul-are. 
Exhibit B 68, copy of a statement made by 
. Ghulam Husain, as a witnessin a case de- 
cided in 1881,*shows that he had also 
obtained certain property under a gift from 
another widow, Musammat Kariman though 
this was before the first Regular Settlement. 
Exhibit B 7Y shows that he had also pur- 
chased two groves One from Musammat 
Hidayet, widow of Madar Bakhsh, and 
another from Musammat Rafat, widow of 
Nabi Bakhsh. Exhibit B-7 is & deed of 
gift. Exhibits B 20 and B-21 are deeds of 
mortgage and Ex, B-24 is a sale. deed, all 
executed by widows in the family which 
have been attested by the same Ghulam 
Husain. Similarly itis proved by the evi- 
dence of D. W. No. 2, Abbas Ali, that 
Najatullah, another declarant of the wajib- 
ul-arz, who was the grandfather of the 
witness, purchased plots from Musammat 
Nazirat, widow of Nasir Ali, and from 
Musammat Kariman, widow of Inayetullah. 
He also attested a sale-deed (Hx, B-78) exe- 
cuted by Musammat Sarfrazan, widow of 
Muhammad Bakhsh,a co-sharer in the 
village. Defendant's witness No, 7. Fida 
Husain, proves that his father, Rahim 
Bakhsh, who also verified the wajib-ul arz, 

urchased property from Musammat 

azirat, widow of Nasir Ali, He also at- 
tested asale-deed (Ex. B 11) executed by a 
widow, Musammat Asudan. In the same 
way Pir Bakhsh, whoalso verified the wajib- 
ul-arz, attested two sale-deeds executed by 
widows; namely, Exs. B-78 aud B6. Be- 
sides this evidence of conduct of the declar- 
ants of the wajib-ul arz thereeis also the 
evidence of the conduct of numerous other 
co-sharers who from time to time took 
transfers of properties from widows in 
their favour or oluimed pre emption in res- 
pect of salws made by widows. We will 
refer in detail to the, evidence relating to 
these matters when we discuss’ the instances 
cited by the defendants in support of the 
custom set up by them. In our opinion 
the conduct of the various persons who 
dictated the wajib ul-arz and of othér 
members of the family in freely obtaining 
deeds of transfer in their favour und in 
recognising the transfers made in favour 
of outsiders leaves noroom for doubt that 
they understood the custom toinvest the 
widows with full power of transfer, In 
view of this we construe the expression 
“ba ikhtiar malikana,”* as including the 
right of making transfers: 

Asregards the power of making adop- 
tion given to the widows it can in this case 

6 
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amount to nothing more than a power of 
appointment. It may be superfluous but 
it cannot be considdred inconsistent with 
the absolute estate. Very often we find 
provisionsin wajib ul-araiz which overlap 
each other. It would not pe reasonable to 
expect wajib-ul araiz to be drawn up as 
artistically and carefully as one might 
exp&ctin the case of a deed or statute, We 
cannot, therefore, draw any inference about 
the widow's having no power of transfer 
from the fact of her having been given the 
powerofadoption. For these reasons we 
hold that ona proper construction of the . 
wajib ul-arzas a whole and in the light of 
the interpretation placed upon it by the 
declarants and the members of the family ' 
the widow possesses absolute powers of 
transfer, 
+ * + * 
Tosum up. We findan unbroken record of 
instances of transfers by widows. These 
transfers are not only in the shape of mort- : 
gages and sales but also gifts and Wills. 
Most of them are in favour of co-sharersa. 


. The documents relating to these transfers 


show that the widows have throughout 
been making these transfers as of right, 
Except in two cases the widows in no other 
case made any mention of any necessity 
for making the transféra though recitals 
of such necessity are very usualin case of 
transfers made by limited owners. The co- 
sharers and reversioners have always 
acquiesced in these transfers. It is most 
significant that there is not a single in- 
stance of any protestor challenge by any 
reversioner. In 1590 when in a litigation 1n 
Courttne widow’s right was set up1,wasnot 
only not disputed but the right wag admit- 
ted. Tne overwhelming evidence furnish- 
ed by thesa instances is supported also by 
the evidence of a number of witnesses who : 
have special means of knowledge and is - 
also fuily consistent with the terms of the 
wajib-ul-arz. The instances no doubt are 
of varying degrees of importance but when 
we take into ,consideration the camulative 


“ eftect of the entire evidence and the fact 


that the various lines of evidence all con- 
verge to the same point we fell overborne 
in tavour of the view that the widows muat 
be held to possess absolute powers of trang«e 
fer, We have, therefore, no hesiteiión in. 
agreeing with the finding ofthe learned 
Subordinate Judge. : 

The result is that the appeal fails and 
is dismissed with costa. Eo 

Ac 4 akik Appeal dismissed, 
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OUDH CHIEF COURT. 
MISCELLANROULÉ Civin APPBAL No. 30 or 1928, 
September 27, 1928. 

Present :—Mr. Justice Misra 
and Mr. Justice Srivastava. 

SAIRA BIBI—DZFENDANT—À PPBILANT 
veraus 
CHANDRAPAL SINGH-—PrAINTIFE 
AND OTHBuS— DEFPENDANTS— HEE PONDEXN? 8. 
U. P. Land Revenue Act (III of 1901), s. 111 (1) 
(c)—Partition proceedings—Objection by recorded co- 
sharer—Revenue Court not deciding objection . on 
merits but rejecting on strength of Civil Court 
judgment and mutation order—Order rejecting objec- 
tion, whether appealable to Civilor Revenue Court— 
Estoppel—Appeal rightly instituted in Revenue Court 
-—Objeciion by respondent that appeal did not 
lie in Revenue Court—Appeal filed in Civil Court.— 
Respondent, whether barred jron raising objection 

that appeal did not lie in Civil Court. 

Where, in a partition case an objection is raised 
by & recorded co-sharer to the partition on the 
ground that a certain question has alreedy been 
decided by a competent Court and the partition 
officer accepts the said objection, he cannot Le 
deemed to have decided himself the question of title 
raised in the objection. If a party to the 
partition is dissatisfied with such an order of the 
partition officer his remedy lies by appealing to 
the higher Revenue Courts since a decision by the 
partition officer can be appealed against in the 
Civil Court only when the partition officer has 
decided to determine the question of title himself 
and has passed the said order in the course of such 
determination. [p. 122, col. 1.] 

Where, in the course of partition proceedings 
an objection is filed under s. 111, P. Land 
Revenue Act, and the Revenue Court without pro- 
ceeding to enquire into the merits of the objection 
itself, 1efera to & mutation order in favour of the 
opposite party and to a judgment of the Civil 
Court dismissing the objector's suit and on the 
strength thereof rejectsthe objector's objection, the 
order rejecting the objection is one passed under 
the first portion of sub-s. (1) of s. 1]1 and not 
under cl (¢) of sub-s. (1) of the said section and in 
Buch a gase the appeal does not lie to the Civil 
Court but to the Revenue Court. [p 12",col. 9. 

Ashgar Ali Shah v. Jhando Mal (1) and Mohammad 
Shahamat Khan v. Agizunnissa (2), relied on. 

When an appeal is originally instituted by the 
appellant rightly in the Revenue Oowt but it is 
dismissed on anobjection raised by the respondent 
himself to the effect that the appeal does not lie in 
ihe Revenue Court, it isnot open to the respondent 
to raise on objection that the appeal filed in the 
Oivil Court is not maintainable. ([rbid.] 

Mahomed Mehdi Ali Khan v —Sharfunnissa (3) 
and Basti Begam v. Sajjad Mirza (4), followed. 

Appeal against an order of the Assistant 
Collector, First Olaes, Partabgarh dated 
the ist February, 1928. 

“Mr. Ali Ahmad, for the Appellant. 

x Radha Krishna, for the Respondent 

0. 1. 

JUDGMENT.—Tbhis is 'an appeal 
arising out of an order pasted by the 
Assitant Collector of Partabgarh on the Ist 
of February, 1928, during the course. of 
partition proceedings. 2 
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The facts giving rise tp this appeal are 
as follows : i 

One Saira Bibi, the appellant before ue, 
waa the owner of eight &nnas of village 
Obak Adil, Pargana Bihar, District Partab- 
garh. She gifted this property in favour 
of her second husband, one Salamatullah, 
but subsequently got that gift set aside. 
A moiety of that chak consisting of four 
anuas share was sold by her husband 
Salamatullah, in whose favour she“ had 
executed the alleged gift to one Rem 
Jiwan, grandfather of Chandrapal the 
plaintiff-respondent before us. Mutation 
in respect of tbe said four-annss ehare 
was also effected from the Revenue 
Courts in favour of the aforesaid Ram 
Jiwan. s 

Ram Jiwan bad two sons, Ram Saran and 
Lachmsn Prasad. After his death the 
mutation of names in respect of the four- 
annas ebare purchased by Ram Jiwan was 
effected in thename of his son Lachmen 
Prasad. In 1918 Lachmen Prasad applied for 
partition of the four-anuas sebae against 
Saira Bibi, the appellant. She objected to 
the partition challenging the validity of 
the sale executed by her husband Salamat- 
ullah in favour of Lachman Prasad's 
father Ram Jiwan. The Revenue Courts 
directed Saira Bibi to get this matter 
decided from the Civil (curt. In pur- 
susnce to this order she instituted 
a suit in the Civil Court on the Ist 
of August, 1918, which was, however, 
diemiseed on the 24th of Avgust,192], cn 
the ground that Baira Bibi should, ipnstesd 
of bringing a declasatory suit, sue for 
possession of the property also. In sppeal, 
however, thesaid crder of dismissal waa get 
aside and tke cuib was remanded with 
a direction that Sairg Bibi should be given 
a chance to amend ber plaint by adding a 
relief ss to pcesersion. She failed ta do 
go and her cuit wee diemirsed by the Sub- 
ordinate Judge of Partekgarh cn the !8ih 
of February, 1926. 

While these proceedings fcr partition 
acd the subeequent euit arising therefrcm 
were going on, a suit wes instituted by tLe 
preecnt reependent, Ckerdrepel, fer a 
declaration to the effect that though tle 
pioperty hed been purcbeeed by bis grind- 
faiher Ram Jiwan in his own name, yet 
the properly was purchared out of-tte. 
teparate funds of his father Ram Saran 
and, ccnreequently, he was exclusively 
entitled to tbe said property and his urcle 
Lachman Prasad had no interest in the 
same. This suit wes decreed by the Civil 
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Court on the 19th of December, 1922, It 
will thus appear that while the suit of 
Saira Bibi was proceeding against Lachman 
Prasad in the Wivil Court, this decree was 
obtained by the respondent to the effect 
that Lachman Prasad had no interest in the 
property. Wa might also mention that 
after the respondent had obtained his 
decree in December, 1922, he applied to the 
Civil Court in Baira Bibis case to be 
substituted in place of Lachman Prasad 
since the latter had, in accordance with 
the decision of the Oivil Court, been left 
with noright in respect of the property in 
suit, His application was, however, reject- 
ed. He applied again but with no better 
result. He applied a third time and his 
application was accepted on the 3lat of 
October, 1924, but on appeal the ssid order 
was set aside by a Bench of the late Oourt 
of the Judicial Commissioner of Oudh on 
the 27th February, 1925. The Court of 
Appeal decided that the respondent 
Ohandrapal could not be considered to be 
. a representative of Lachman Prasad and 
could not, therefore, be substituted ina 
suit which had been brought by the appel- 
lant Saira Bibi against him. 

Oa the 5th of Saptember, 1927, Ohandrapal 
armed with his decree of the Oivil Court 
passed in his favour onthe 19th of Decem- 
ber, 1922, applied for partition cf the four- 
annas share originally purchased in the 
name of Ram Jiwan aad which had now 
been declared td be the exclusive property 
of Ohanfirapal. Wo might also mention 
that in pursuance of the said decree the 
name of Chandrapal was also substituted in 
the village papers in place of Lichman 
Prasad who was declared by the Civil 
Court to have had no title to the property in 
suit, Onthe 27th of December, 1927, Baira 
Bibi, the appellant, agaia objected to the 
partition application filed by the respond- 
ent Ohandrapal alleging that she was in 
possession of the property aad that the 
reapondent Chandrapal had no title to it. 
Her contention was thatthe sale decd in 
favour of Ram Jiwan was inoperative 
since her husband Salamatullah had no 
title to sell the property, the gift ia his 
favour having been obtained from her by 
improper means and which had already 
been set aside by the Civil Oourt. On the 
lst of February, 1723, the learned Assistant 
Oolleetor passed the following order:— 

''Oojeetions Nos, Land 4. lt is evident from 
Exs. and D (judgmentof B. Ram Rai 
Sabeband Mr. N O. Mehta Deputy Commia- 
sioner) that the plaintiff "Chandrapal had got 
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share of 4-annas and according to that hia 
name had already been entered into the 
khewat. The objector did not produce any 
oralor documentary evidencetorebut it. The 
same objections were filed in the previous 
partition in 1918 in which the objector was 
directed to go to the Oivil Court. She 
filed a civil suit but it was dismissed—vide 
Ex.) judgment of the Sub Judge. I 
n zen the objection.” ' 
t is this order against which the pr 
appeal has been filed in this Court. sii 

At this stage we should like to mention 
that the appellant Saira Bibi firat appealed 
to the Deputy Commissioner of Partabgarh 
against the order passed by the Assistant 
Collector on the lst of February, 1928. The 
respondent Ohandrapal presumably object- 
ed in the Oourt of the Deputy Commis- 
sioner that an appeal against the aforessid 
order did not lie in his Court but would 
lie in the Oivil Court. The objection was 
allowed by Mr. Bishop the Dapnty Oom- 
missioner on the 4th April, 1928. He direct- 
ed that the appellant should file her appeal 
in the Oivil Oourt. Ia pursuance of that 
order the present appeal was filed by the 
aon Meal in this Court on the 30th April, 

928. 

A preliminary objection has been taken 
before uson behalf of the respondent that 
the order of tho learned, Assistant Collector 
dated the Ist February, 1928, is not an order 
passed by him under s 111 (i)(c) of 
the U. P. Land Revenue Act, 1901 
and which might he considered as one 
pasaed on the merits of an objection relating 
to the question of title and thus, appesl- 
able tothe Oivil Court. There is ng doubt 
that the contention raised on behalf of 
the respondent is correct. 

Under s. lll of the U P. Land 
Revenue Act, 1901, it is provided that 
if on or before the day fixed for the 
purpose of reeciving objections, any objec- 
tion is made by a recorded co-sharer 
involviag & question of proprietary title 
which has not been already determined 
by a Court of competent jurisdiction, the 
Oollector might eithor 

(a) decline to grant the applicatiog until 

the question in dispute has been determin- 
ed by a competent Court, or : 
. (b) require any party to the case to 
institute within three months a suit in 
the Civil Oourt for the determination of 
such question, or 

(c) proceed to enquire into the merits 
of the objection. It would thus appear 
that if an objection raising a question of 


192 
title is raised by a recorded co-sharer 
"before a Court to which an application 
for partition has been made, the said 
Court may adopt either of the two follow- 
ing courses :— . . 

Firstly, the partition Court may reject 
the objection and may not entertain it at 
allif it finds that the question raised in 
the objection has already been détided 
by a Oourt of competent juriediction ; or 
secondly, if this be not the case the par- 
tition officer may do one of the three 
following things—Hither he may. decline to 
grant the application for partition until 
the question in dispute has been determin- 
ed by a competent Court or he may 
require any party to the partition case to 


' institute within three months a suit in 
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the Civil Oourt for the determination of 
such question or may himself proceed to 
inquire into the merits of the objection. 

The contention raised on behalf of the 
respondent is to the effect that the learned 
Assistant Collector did not proceed to 
inquireinto the merits of the objection him- 
self butonly rejected the objection of the ap- 
pellant on the ground that it had been al- 
ready decided by a Oourt ofcompetent juris- 
diction. On his behalf reference was made 
to a ruling ofthe Allahabad High Oourt 
reported as Ashgar Ali Shah v. Jhanda 
Mal (1) and a decision of the late Oourt 
of the Judicial Commissioner of Oudh 
reported a3 Mohammad Shahamat Khan v. 
Azizunnissa (2). We are in entire agree- 
ment with the view of law propounded in 
these cases, It appears to us to be clear 
from the wordings of the section quoted 
above” that where in a partition case an 
objection is raised by a recorded co sharer 
to the partition on the ground that a 
certain question has already been decided 
by a competent Court and the partition 
officer accepts the said objection, he cannot 
be deemed to have decided himself the 
question of title raised in the objection. 
In our opinion if a party to the partition 
is dissatisfied with such an order of the 
partition officer his remedy lies by appeal- 
ing to the higher Revenue Courta since a 
decision by the partition officer can be 
appeeled against in the Civil Oourt orly 
when the partition officer has decided 
to determine the question of title himself 
and has passed the said order in thecourse 
of guch determination. An appeal,if filed 
in the Oivil Court in any other case, would 
be inconipetent. 

(1) 2 A. 839. 
($5 70. O, 161, 
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We now proceed to sdeterming whether 
the order passed by the learned Assistant 
Collector on the Ist of February, 1925, was 
an order passed by him within the earlier 
portion of 8.111 or whether it was an order 
passed by him under cl. (c) of sub s. (1) 
of s. 111, thatistosay,in the course of 
bis inquiry into the merits of the 
objection. We have already quoted the 
order in extenso in the earlier portion of our 
judgmentand it appears to us to be clear 
that the learned Assistant Collector first 
referred to the judgment of the Subordi- 
nate Judge passed in the civil suit under 
which it was dismissed (Ex. 9) and then 
on the basis of that judgment rejected the 
objection of the appellant Sajra Bibi. The 
learned Assistant Collector never proceeded 
to enquire into the merits of the objection 
himself; the only thing which he did was 
that he referred to the mutation order in 
favourof Ohandrapal and to the judgment 
of the Civil Oourt dismissing the appel- 
lant'S suit and on the strength thereof 
rejeeted the appellant's objection. It, there- 
fore, appears to us that the order dated 
the lst of February, 1928, was passed by the 
learned Assistant Collector under the 
firs& portion of subs. (1) of s. 111 and 
not under cl. (c) of sub-s. (l)of the said 
section. In that view of the case the appeal 
does not lie to us but ought tolie before 
the learned Collector of Partabgarh. 


We do not, however, propose to give 
effect to this opinion of ours, because the 
action of the respondent himself has 
precluded'him, in our opinion, from raising 
such an objection before us. It was held 
by Mr. Spankie, A.J. O, in a decision 
reported as Mahtbmmed Mehdi Ali Khan 
Sharfunissa (3) that a party in a litigation 
cannot be allowed to take up inconsistent 
positions, The same view was held by the 
same Courtina case decided subsequently, 
namely, as Basti Begam v. Sajjad Mirza (4). 
Io view of the position laid down in these 
cases itappears to us that itis no more open 
“to the respondent Chandrapal to raire an 
objection now that the appeal filed by the 
appellant in this Court is not maintainable 
because we find that the appeal had origin- 
ally been instituted by theappellant in 
Court but was dismissed on the objection 
presumably raised by the respondent him- 
self to the effect that the appeal did not 
lie in the Revenue Oourt. We, therefore, 


(8) 3 0. 0. 32. . 
(4)£47 Ind, Cas. 558; 21 O. O. 188, 
" 
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have to determina the present appeal as if 
it had been rightly brought in this Court. 

In deciding thi question we mightat once 
atate that the question dealt with in the 
objection of Saira Bibi the appellant, has 
not yet been decided by any competent 
Oourt. The learned Advocate for the re- 
spondent contended that the effect of the 
deoision of the Subordinate Judge, dated 
the I8th of February, 1926, by means of 
which he dismissed the appellant's suit for 
declaration was that the present question 
must be deemed to have been decided 
against the appellant by a competent Court. 
We regret we are unable totake that view. 
The respondent was no party to the pre- 
vious suit brought by the appellant Saira 
Bibi nor can he be considered to be a re- 
preaentative of Lachman Prasad. The re- 
spondent himself tried to be substituted in 
pisce of Lachman Prasadin that suit but 
is request was refused right upto the 
Court of Appeal 

We are, therefore, of opinion that the 
order of the learned Assistant Oollector, 
dated the Ist of February, 1928, by means 
of which he rejected the objection of the 
appellant must be set aside and he must 
be directed to actin accordance with the 
procedure laid down for him in s. lil 
of the U. P. Land Revenue Aet, 19Ul. 
He should, in our opinion, take up 
the objection again and either require 
either party to the case to institute within 
three mnths a ‘suit in the Oivil Court for 
determination of the question of title in- 
volved or proceed to inquire into.the merita 
ofthe objection himeelf. We must point out 
ihat if he decides to inquire into the 
merits of the objectione himself he must 
follow the procedure, leid down in the 
Code of Civil Procedure for the trial of 
original suits, that is to say, he must call 
upon the parties to state in writing their 
respective casés, should frame issues, 
receive such documentary and oral evi- 
dence as may be tendered by the parties 
and then decide the objection on the merits. 
After he has done so it will be open to 
the parties to appeal against his decision 
to the Civil Courts asifit werea decree 
passed by euch Oourt. Wae, therelore, order 
accordingly, and direct that in the circum- 
stances of the case the parties should bear 
their own costs in this Court. 

G. H. Case remanded, 
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OUDH CHIEF COURT. 
OsiMINAL Apegap No 401 or 1928, 
September 14, 1928, 

. Present : —Sir Louis Stuart, Kr., 
Chief Judge and Mr. Justice Raza, 
SITAI AND OTHEARS—ÀCOUSED —APPALLANTS 
veraus 

e EMPEROR-—Ra:PONDBNT, 
-Confession—Conviction on accused's confession 
alone, legalsty of. 

A, conviction may be based on the confession of 
the accused person alone. [p. 125, col. 2.] 

Emperor v. Raj Kali (1), referred to. 

Appeal against an order of the Second 
Additional Sessions Judge, Lucknow at 
Unao dated the 16th August, 1928. 

St. George Jackson, for the Appellants. 

The Government Pleader, for the Respond- 

6 


ent. 

JUDGMENT.—Mulla, Nafra and Sitai 
have been convicted by the learned Addi- 
tional Sessions Judgeof Lucknow at Unao 
of au offence of murder under s. 302 of 
the Indian Penal Code and sentenced to 
death subject to confirmation by this 
Court. They appeal. The references in 
confirmation are also before us. 

The following facts are established 
beyond the possibility of doubt. A cer- 
iain Subba Chamar resided in the village 
of Rampur Khanjhri inthe Unao District, 
He was married to a woman called Danni 
and resided inthe same house with her. 
In this house there also resided an old 
woman called Basanti who was the aunt of 
Subba but who had brought him up as 
though she had been his mother. Subba 
had at one time been in the employment 
of a man called Binda Saran. He left 
Binda Saran's employment about nindor ten 
months before his death. He then entered 
the employment of Sitai Ahir of the same 
village. He was in the employment of 
Sitai Ahir at the time of his death, On 
the 28th April, 1928, Subba disappeared 
from the village. He was never sen alive 
again. Oa the 4th May, 1928, the dead 
body ofa Hindu male was found in a well 
in a grove on the outskirts of the village. 
It was floatiog on the surface. It had 
risen apparently as the result of the forma- 
tion of gas inside the body as it had been 
weighted down with loaded earthen pots 
tied withropes fastened round the waist. 
The lega were tied together and strings 
had been tied round the neck and hands, 
Owing to the extent of the decomposition 
it was not possibleto ascertain the cause 
of death. But there was nothing in the 
eondition of the corpse incompatible with 
the theory that death was due to throttling, 
It wasidentified by reliable evidence as 
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tho dead body of Bubba. A report was 
made shortly after the body was found. 
The report was made at the Auras Police 
Station and Head Constable Faiyaz Husain 
at once proceeded to the village where he 
stayed tillthe night of the 5th. He was 
then relieved by Sub-Inspector Lachmi 
Narain who carried on the investigation 
from the 6th May. On the 6th Maye these 
three appellants were taken into custody. 
On the 9th May, Mulla and Nafra made 
detailed confessions of their complicit) in 
the murder before an Honorary Magistrate, 
Mr. Har Bishun Dayal, of Mohan. The evi- 
dence as to thecorpse being the corpse of 
Subba Chamar establishes that fact beyond 
the possibility of doubt and itis equally 
elear that Subba Ohamar was murdered, 
We shall take the evidence first against 
the twoappellants Mulla and Nafra who 
have been defended by a learned Counsel 
‘appointed by the Crown, The main evi- 
dence against them is the evidence con- 
tained in theirown confessions made first 
‘in the village and then before Mr. Har 
Bishun Dayal. KalkaSiagh (P. W. No. 17) 
is zemindar of Pruthanwa aud Headman 
of Azznagar. Pruthanwa adjoins Rampur 
Khanjhri. Kalka Singh has deposed that 
on the 5th May, Mulla and Nafra came to 
his house and made the following state- 
ment, They said that they had committed 
a serious crime having killed Subba 
Ohamarin company with Sitai. We pro- 
ceed to give Kalka Singh’s deposition in 
‘his own words correcting certain errors of 
slation: 

They told me that Subba’s wife had an 
‘intimecy with Sitai and Subba had seen 
them together. Subba had scolded his wife 
on which Sitai had beaten Subba. Sitai 
was afraid lest Subba should strike him. 
It was on this account that Sitai, Nafra and 
Mulla had killed Subba. This conversa- 
tion was going when Bhagwan Din Tewari 
came. Mulla and Nafra related the whole 
story to them. I asked them how they had 
killed Subba. Mulla sid that he was in 
his own house when Bitai came an called 
to him saying ‘bring your lathi; there is 
something to be done” When he came out, 
Sitai said there was some wood lying on the 
nala “and they had better bring it. Then 
they came together and Sitai asked Mulla 
accused tosit in the cart stable. Sitai 
then said that he would go and bring 
Nafra. Then Sitai went away and return- 
ed aftera while and Nafra also eame after 
some time. Sitai then said that he had 
sent Subba ahead and asked them to go 
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with him. Then Sitai, Mulla and Nafra 
went towards the east and came up with 
Subba who was going the same way. Then 
Mulla went on. All fous went to the nala, 
Sitai asked them all tosit down saying that 
he would go and see whether the wood was 
lying on the opposite side of the nala. He 
went five or ten steps and suddenly attac! ed 
Subba andsat on his chest and throttled 
him, He asked Nafraand Mulla accused 
to hold down hislegsand hands. I'donot 
remember whom he asked to hold the hands 
and whom the feet. Then Mulla and Nafra 
accused pressed his hands and legs down 
and Sitai killed him by throttling, Mulla 
and Nafra added that they bound the body 
with strings to a lathi and took itto 
Hazari's well, Sitai then sat near the 
body at the well, while Mulla and Nafra 
brought two earthen pots full of mud from 
the Ganjaur Tal. They tied the pots to the 
body and threw the body down into the 
well. Thisis what Mulla and Nafra said.” 

Bhagwan Din Brabman a money-lender 
of Rampur Khanjhri has deposed 
that he came up after this statement 
had been made and in corroboration 
of Kalka Singh has stated that these two 
men made the same statement to him. 
After they had made this statement Kalka 
Singh and Bhagwan Din: took them to 
Rampur Khanjriand handed them over 
to the Sub Inspector’ Lachmi Narain. As 
we have already stated they were taken to 
Mohan afterwards where they repeated 
this confession before Mr. Haf Bishun 
Dayalon the9th May. Mr. Har Bishun 
Da:al recorded their statements with 
great care, He gave them ample time 
to think over what they had to say. 
He cautioned them. He explained to them, 
exactly what their ,position was and after 
he had satisfled himaelf that no undue in- 
fluence was being exercised over them he 
recorded their statements. in these state- 
ments they added very little to what they 
had already told Kalka Singh. ‘Mulla, it 
is true, endeavoured to show that Sitai had 
compelled him under the fear of death to 
take part inthe murder. Nafra made no 
such suggestion. That suggestion had not 
been made before. These two men were 
then taken to thejail. They were examin- 
ed medically on their arrival. They were 
found to have no marks and no injuries 
upon them, They subsequently retracted 
these statements. They refused to give 
details before the Oommitting Magistrate 
sg to how they had come to make these 
statements but in the Sessions Court they 
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told long and elaborate stories upon the 
point. According to them Sub-Iaspector 
Lachmi Narain had employed torture upon 
them on the 6th May, in their owa village. 
The torture employed on Mulla was the 
more flagrant. Firstcf all he had been 
beaten into a state of insensibility. He 
was then fanned into re-consciousness and 
after that Bhagwan Dia, the witness whom 
we have already mentioned, together with 
a witness called Binda Saran, who had 
not given evidence, assisted the thanadar 
in hiscruelties Bhagwan Din held Mulla 
dowa. Ohandrika Singh kept him on the 
ground with his foot on his back. The 
thanadar kicked him in many places and 
beat him over the head twenty times with 
shoe. When asked to explain why he had 
been selected as a victim on this false 
charge of murder he says that the reason 
was thatathe thanadar had wished him to 
supply sixteen dholis of pan, that isto say 
three thousand and two hundred betal 
leaves, (Mulla is a tamboli or pan seller) 
and that because he would not supply the 
pan he was selected asa victim. Accord- 
ing to Nafra he was treated violently but 
not as violently, He received fifty strokes 
with ashoe onhis bare buttocks, When 
asked why he was implicated he stated 
that because he being a Dhanuk, 
happened to be a watchman 
courtyard in which the thanadar was con- 
ducting his investigation and as the 
thanadar ue not find anybody else he 
implicated him ona false charge and then 
beat him severely. They stated that 
having been brought into the ritht etate 
of miud they were taught the story which 
they had tosay; and when they appeared 
before a Magistrate they ‘ach received a 
liberal allowance of gut and bhang and 
that under the influence of the drug they 
made this statement. .Jt is sufficient to 
say that absolutely nothing was elicited in 
cross-examination, (except a reply from 
Basanti to which we shall refer later) 
to substantiate the truth of these allega- 


tions, that they called no evidence upon ' 


the point, and that Mr. Har Bishun Dayal 
has deposed that when he saw them they 
did not appear in any pain or distress 
and that when they were taken to the jail 
no marks of injury of any kind were 
found uponthem. The only statement to 
support these allegations is the statement 
of Basanti given at the end of her crose- 
examination :— 

“Sitai, Nafra and Mulla accused had 
been beaten by the thanadar," In the 
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JZrat place this woman is eighty years’old 
and was clearly in a bad state of health - 
when she gave her $vidence. But apart 
from that fact it is not clear whether she 
was here saying what she was supposed 
tohave seen or what she was supposed to 
have heard. The main reason why we are 
not affected by this statement is because 
we have formed the opinion that both 
Danni and she have been trying as far as 
they. possibly could to assist Sitaiin his 
defence. We find these allegations absolute- 
ly untrue and we find that these two 
appellants have been unable to explain 
away their confessions. Their confessions 
alone are sufficient for their conviction, 
We are here taking the view which was 
taken in Emperor v. Raj Kali (1). The 
confessions do not, however, stand alone. 
As to the allegation that Danni, Subba'g 
wife, had illicit intercourse with Bitai, 
her husband's employer, we find it satis- 
factorily established upon a proper apprecia- 
tion ofthe evidence of Danni and Basanti 
themselves that such improper intimacy 
did exist. Danni on occasions admitted 
the existence of this intimacy and on 
occasions has denied it. This much is 
certain. On the evidence of Hirwa (P. W. 
No. 16) Subbahad been putoutofcaste before 
his death on account ofthe intimacy of hia 
wife with Sitai and we further have the 
evidence of Badlu (P. W. No. 14) who 
deposed that he had seen Bitai and 
Bubba's wife (there is misprint in the 
printed book here), having sexual inter- 
course in a ruined house, and the evidence’ 
of Sudha who saw them having gexual 
intercourse in a field on another occasion, 
There is further as against Mulla the 
evidence of Gaya Din and Ohinna (P. W. 
No. 9 and P. W. No. 10) who heard Sitai' 
come to Mulla’s house on the night in 
question and call bim out, There ia' 
further the evidence of Angnu as against 
both these men. On the night in question 
he saw Subba, Sitai, Mulla and Nafra 
together at a place not far from where the 
body was found. If the above evidence 
is believed theracan be no doubt as to the 
guilt of these two men We see no reason 
why we should believe the evidence of’ 
Kalka Singh and Bhagwan Din. ey 
have not been broken down in cross- 
examination. The learned Counsel for the 
appellants endeavoured to throw doubt on 
their testimony on the suggestion that 


(1) 98 Ind. Cas. 250; 3 O. W. N. 813; A. I, R., 1026 
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there was no conceivable reason why Mulla 
and Nafra should have confessed to them. 
But we find that there was a sufficient 
reason. Malla and Nafra were clearly 
conscience stricken and panic stricken. 
Their evidence was believed by the learned 
Sessions Judge and three out of four 
assessors. We see no reason why we 
should not believe the evidence of Badlu, 
Sudha, Gaya Din, Chinna and Angnu who 
were also believed by the learned Ssssions 
Judge and three of the assessors. . 
We now come to the case of Bitai, He 
has been defended by a learned Senior 
Counsel whom he himseif has instructed. 
This learned Counsel has placed before us 
everything that can be said on his client's 
behalf. We need not repeat our reasons 
for believing the witnesses as to whose 
credibility we have arrived at a finding. 
It is sufficient to say that we are satisfied 
on the evidence that Sitai was committiug 
adultery with Subba's wife at the time of 
Subba's murder. The motive for murder 
has thus been sufficiently established 
against him. We do not rely upon the 
evidence of Basanti that Sitai came to the 
house of Subba that night to call him. 
But it is proved by the evidence of Nanhua 
(P. W. No. 11) whom we believe that Sabba 
assed Nanhua's house that night and 
himself stated to Nanhua that he was 
ing to fetch Bitai's wood in the nala. 
There is further the evidence of Ujagar, 
which we believe, that at an earlier period 
of the evening Sitai was seen carrying two 
earthen vessels in the direction or the place 
where the body was subsequently found. 
We cobsider that in this case the implica- 
tion of Sitai in the confessions of Mulla and 
Nafra affords good evidence against him, 
and this evidence is sufficiently corroborat- 
ed both as against him and as 
against Mulla and Nafra by the evidence 
we have discussed. In these circum- 
stances, we consider that the learned 
Sessions Judge rightly found all these 
three persons guilty of murder and we 
uphold their convictions dismissing 
their appeals. In respect of the sentences 
itis sufficient to say that this was very 
cold‘blooded premeditated murder on the 
part of Sitai. We believe that Mulla and 
Nafra were perfectly aware that the 
murder was going to be committed before 
they went to the spot. Sitai is a man of 
thirty, Mulla is a man of twenty five and 
Nafra ia a man of thirty. We see no reason 
toreduce the sentences passed upon them 
in any circumstances and direct that 
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Mulla, Nafra and Sitaibe each hanged by 
the neck till he be dead. . 
8, H, Appeals dismissed. 


OUDH CHIEF COURT. 
MisogLLANBOUS Oivit APPAAL No.:19 
or 1928, 

September z4, 1928. 

Present :—Mr. Justice Misra and 
Mr. Justice Srivastava. 
HINGA LAL-APPELLANT 
Versus 
JAWAHIR PRASHAD AND OTHERS— 
RESPONDENTS. 

Provincial Insolvency Act (V of 1920), s. 58—T'rans- 
fer by insolvent'to his wife not falling within s. 58— 
Property, whether can be deemed to belong to ima 
solvent. 

Where an alleged fraudulent transfer made by an 
insolvent to his wife does not come within s.53 cf 
the Provincial Insolvency Act, the property covered 
by the transfer cannot be deemed to be property 
poe. by the insolvent until a suit is brought 

y the creditors to have the transfer declared ficti- 
tious and it has been determined in' their favour. [p. 
127, col. 2.] S 

Rasul Bakhsh v. Gulab Rai (1), followed. 


Appealagainst an order of the First 
Additional Judge, Lucknow at Bara Banki, 
dated 10th February, 1928. 

j Mr. Bhawani Shankar, for the Appel- 
ant. 3 
Mr. Manohar Lal, for the Regpondents. 


JUDGMENT.—This is an appeal 
against the order of the First Additional 
District Judge of Lucknow at Bara Banki 
dated the 10th of February, 1928, passedin 
insolvency proceedings. 

One Hinga Lal the appellant before us 
presented an application in the Court of 
the said Additional District Judge for 
being adjudged an ‘insolvent, Along with 
his application he filed a list of the debts 
which he had to pay and also of the assets 
which were in his possession. The total 
debts enteredin the list 
attached to the application is Re. 1,608.14 
and the assets as entered in another list, 
attached tothe same application, accord- 
ing to his statement, amount to Rs. 15-12 
in value. There were six creditors men- 
tioned in that application to whom notices 
were issued inthe ordinary course. After 
examining the applicant the learned Ad- 
ditional District Judge was not satisfied 
that the appellant's application for being 
adjudged an inedlvent waa bona ‘fide op 
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that he was unable to pay his debts. Tak- 
ing that view of thé case he dismissed the 
. application. 
In appealit is contended before us that 
the inguiry which the learned Additional 
District Judge made in the case did not 
justify the passing of the order which he 
. did, and that no fact had been elicited 
from the evidenee of the insolvent whieh 
might have justified the learned Additional 
District Judge to come to theconclusion at 
which he has arrived. 
In order to see how far the objection 
taken on behalf of the appellant is justi- 
.fied we have examined the entire record 
of the proceedings recorded by the learned 
, Additional District Judge. We find from 
the proceedings that the case was taken 
upon the 19th of January, 1928, when 
certain ereditors were absent though duly 
served and certain others were present 
in person or through their respective 
Pleaders. Oreditors Nos. 3 and 4, namely, 
Dwarka Prasad and Budhu Lsl were repre- 
sented by Pandit Kanhaiya Lal Pleader 
.of Bara Banki. Pandit Kanhaiya Lal 
stated clearly before the Oourt that even 
if one item shown in the list of debts be 
considered to be a fictitious debt the re- 
maining items shown in that list were 
sufficient to bring the case of the applicant 
within the provisions of law, inasmuch as 
the amount ofthose debts was shown to 
be more than Rs. 500. He, however, 
raised an objection that the applicantshould 
not be adjudged an insolvent since he 
has got sufficient property with which he 
could satisfy the debts. No mention was, 
however, made of the property Which was 
still in the possession of the insolvent and 
whioh could go to satisfy his debts. The 
learned Additional District Judge, it does 
not appear from the record, inquired about 
this matter from the said Pleader. He 
then proceeded to examine the applicant, 
who verified on oath the list ofthe debts 
and ofthe assets which he had filed along 
with his application. He further stated in 


his evidence that he was not possessed of | 


any property other than the small move- 
able property enteredin the list attached 
tohis application which was of value of 
only Rs. 15 or Rs, 16. He clearly stated that 
he was unable to pay the debts, In cross- 
examination an effect was made to show 
that he had certain houses and shops and 
also a thakurdwara but so far aswe under- 
stand thisis the very property about which 
the insolvent stated he had made a gift 
thereof to his wife in 1924, Nothing was 
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elicited during the course of oross-examina” 
tion which might have justified the Court 
in holding that besides this immoveable- 
property there was ahother property still 
in the possession ofthe insolvent which he 
had not shown in the list of the assets 
filed by him along with his application. 
Weare, therefore, unable to find any evi- 
dence on therecord to tbe effect thatthe 
appellant is possessed of sufficient property 
with which he might be considered to be 
able to pay off his debts. The immove- 
able property which he has gifted to his 
wifemay have been a fraudulent transfer, 
but no action can be taken against that 
property even under 8.53 of the Provincial 
Insolvency Act. That section provides 
that all the transfers made by an insolvent 
within two years of such adjudication 
shall be voidable as against the Receiver 
and may be annulled by the Court. The 
transfer made in 1924ia one which does 
not seem to come within the provisions of 
that section. It may be open to the credi- 
tors to file a regular suit in which they 
may, if so advised, seeka declaration that 
this transfer isa fictitious one. But with 
that we are not concerned in the present 
appeal. Untilsuch a suit has been brought 
and decided in favour of the creditors it 
cannot besaid thatthe insolvent ie still 
possessed of sufficient property to enable 
him to pay off his debts. Besides this pro- 
perty there is the thakurdwara but prima 
facie that must be held to be endowed 
property and the insolvent could not have 
shown it asthe property belongiug to him 
in the list of his assets. It is only recently 
that the view which we have takenin this 
ease was takenby a Bench of thisOourt 
in & case reported as Rasul Bakhsh v. 
Gulab Rai (Ijin which the same view of 
law has been taken. 

We, therefore, set aside theorder of the 
learned Additional District Judge in 
appeal and direct that the record be re- 
turned to the learned Additional District 
Judge so that he may now proceed with 
the case in accordance with law. No order 
as to costs. 

G. H. Case remanded, 

(1) 113 Ind. Osa. 20; 5 O, W. N, 776, * 
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OUDH CHIEF COURT. 
Oivin APPLICATION No.27 oF 1928, 
September 13, 1928. 


Present;—Bir Louis Stuart, KT., Ohief 
Judge. 


JAGDAT SINHA-—Jv»auzNT-DaBTOB 
—APPLIOANT ? 


versus 


Musammat RAJ PAL KUAR— 
Drorse-Hotosx—RasPonvEnt 


Civil Procedure Code (Act V of 1008), s. 151, 
0. IX,r 9—~Application for execution dismissed for 
defautt—Proper remedy—Inherent power to restore 
application when fresh application would be time 
barred. 

OrderIX, r. 9, Civil Procedure Code, does not 
apply to execution proceedings. Therefore, where an 
application for execution is dismissed for default of 
appearance, the proper remedy is to file a fresh 
application for execution and not for restoration. | 

Where, however, afresh application for execution 
would be time-barred, the Court may restore the 
application under a. 151, Civil Procedure Code 

Bholu v. Ram Lal (V) and Joshi Shtb Prakash v. 
Jhinguria (2), referred to, 


Appealagainst &n order of the Assistant 
Collector, First Olass, dated 
March, 1928. 


Mr. P. N. Choudhri, for the Appel- 


lant. 
‘Mr. K.N. Tandon, for the Respondent. 


JUDGMENT .—In this case the decree- 
holder was proceeding in execution on an 
application filed within limitation. There 
had beeh considerable delay but that delay 


was due to no fault of the decree holder.’ 


One day on which the matter was called on, 
the deeree-holder's agent was absent and 
the application was dismissed. Tne very 
next dayit was sought on behalf of the 
decree-holder to restore the application on 
the ground that the agent had been prevent- 
ed by unvoidable sickness from presence on 
the day before. 
allegations that the absence had been un- 
.avoidable and caused by illness and in 
revision I do not propose to question the 
correctness of that view. As the law 
stands, however, there is no express pro- 
vision for permitting restoration of an ap- 
plication so dismissed The learned 
Oounsel for the judgment debtor has right- 
ly pointed out that O. IX, r. 9 does not ap- 
ply to execution proceedings. The ordi- 
nary remedy would be to file another 
application for execution, but here a second 
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application is time barred, This isa case 
of the nature of the cases diecdssed in 
Bholu v. Ram Lal (1). The Court below 
has applied the provisions tof a. 151 of the 
Code of Civil Procedure and,in my opinion, 
has applied them rightly. The learned 
Counsel for the judgment-debtor has 
pointed out to me thatI was responsible 
wien a Judge of the Allahabad High Court 
for a decision which is reported as Joshi 
Shib Prakash v. Jhinguria (2) wherein 
I held that a Court cannot make use of 
the special provisions of a 151 of the Code 
of Civil Procedure where the applicant has 
hi8 remedy provided elsewhere in the Code 
and has wilfully neglected to avail himself of 
the remedy so provided. Iseeno reason to 
take a different view from the view that 
I took then. But there is nothing in that 
view which militates against the use of 
s. 151 in this connection for here clearlv the 
decree-holder has no remedy if s. 151 is 
not applied to the case. Thisis how the 
facts stand. Thea application for execution 
had continued fora long time. Steps had 
been taken and the matter was approach-' ` 
ing completion when by an unfortunate 
accident the decree holder's agent was 
unavoidably prevented from appearance on’ 
one day. The Court below has applied the 
provisions ofs.151 and restored the ap- 
plication. If it did not take that action 
the decree-holder would have no remedy 
atall. Iconsider that the Court took that’ 
action rightly and dismiss both these ap- 
plications with costa. * 


G. H. Applicationa dismissed. 


t 


tum v Ind, Cas. 720; 2 Lah. 66 at p. 68; 3 U. P. L. R. 
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CALCUTTA HIGH COURT. 
APPSAL FROM APPRLLATE Deora No. 1913 
oF 1426. 

August 23, 1928, 

Present:—J ustice Sir Zahhadur Rahim Zahid 
Subrawardy, Kr., and Mr. Justice Garlik, 
RAJANI KUMAR MITRA AND oTrHEns— 
DEFENDANTS ~APPALLANTS 


versus 
AJMADDIN BHUIYA—PLAINTIFF 
a. — RESPONDENT, 

Res judicata—Omission to plead resjudicata— 
Conflicting decrees—Suit to set aside later decree— 
Competency of suit—Civil Procedure Code (Act V of 
1908), s. 11, Expl. IV. 

A party against whom a decreo has been passed 
cannot be allowed to attack the decree in a sub- 
sequent suit merely because the matter had already 
been decided in his favour in a previous decision 
which was not*brought to the notice of the Court 
and was really res judicata. [p. 130, col. 2.] 

When there are two conflioting decrees the last 
should prevail on the ground that in the eye of 
law itis binding between the parties and the pre- 
vious deoree should betaken as pleaded in the latter 
suit and not given effect to, or must henceforth be 
regarded as dead. [ibid.] 

The bar of res judicata ia one which does not 
affect the jurisdiction of the Court but is a plea in 
bar which a party is at liberty to waive. If a 
party does not put forward his plea of res judicata 
in & suit he must be taken to have waived it or 
it must be taken to be a matter which ought to 
have bean madea ground of attack and deemed to 
have been & matter directly and substantially in 
issue inthe suit under Explanation IV of s. 11 of 
the Oode of Civil Procedure. [p. 130, col. 1.] 

Appeal against a decree of the Sub- 
ordinate Judge,Second Court,  Tippera, 
dated the 21st April, 1926, reversing 
that of, the Munsif, Firat Court, Comilla, 
dated the 25th June, 1925. 

Mr. : Prokash Chandra Majumdar, for the 
Appellants. K 


Mr, Upendra Kumar Roy, for the Respond- 


ent. 

JUDGMENT.—Thls is an appeal by 
the defendants in a^suit by the plaintiff 
for declaration of title and confirmation of 
poasession on the ground that he has an 
occupancy raiyati right in the two jamas 
mentioned in the schedules ka and kha of 
the plaint and is not liable to be evicted 
therefrom. 
this suit are that a suit was brought in 1909 
by the defendants for ejectment of the 
plaintiff from the lands in this suit alleging 
him to be an under-ratyat and that suit 
was dismissed. In 1915 the defendants 
brought a suit against the plaintiff under 
8. 66 ofths Bengal TanancyAct alleging 
that the plaintiff was his Korfa tenant, for 
arrears of rent and in default of payment 
for ejectment. That spit was decreed ex 
parte but the plaintiff ia this suit appeared 

| . 
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at a later stage and deposited a portion of 
the decretal amount. It appears that he did 
not deposit the entireamount and, thereforé, 
the plaintiff (defendant?) took out execution 
of the decree and obtained formal delivery 
of possession through Court. The tenant 
not having vacated the land the defendants 
brought a suit in 1921 for recovery of 
possession. This suit was decreed after 
contest up to the Appellate Oourt. That 
decree was for khas possession of the lands 
with mesne profits against the plaintiff. 
Thereafter in 1924 the plaintiff instituted 
this suit for declaration of his occupancy 
right in the land and for confirmation of 
possession. The trial Court dismissed the 
plaintiff's suit in respect of schedule ka 
and decreed the suit in respect of schedule 
kha, The plaintiff appealed and the learned 
Subordinate Judgein the Appellate Court 
decreed the suit in respect of both these 
plots. The defendants have appealed 
before us but they have confined their 
appeal only to plot ka. The point taken in 
appeal is that the lower Appellate Court 
was wrong in not giving effect to the decree 
passed in theirfavour in 1918 and 1921. 
The learned Subordinate Judge holds that 
the decree passed in 1909 in which the 
plaintiff was held to be an oceupany raiyat 
should operate as resjudicata and according- 
ly the subsequent decrees in 1918 and 1921 
must be treated as without jurisdiction and 
nullities. This view is clearly wrong. The 
plaintiff should have pleaded that the’ 
decreeof 1909 had operated as res judicata’ 
in the suit in 1918. But he omitted to do £0 ; 
and the result was that the Court passed a. 
decree holding that the plaintiff was an‘ 
under-raiyat for thatisthe effect ofthe 
decree which was passed under s. 66 of the 
Bengal Tenancy Act. Inthe suit of 1921 
which was based upon the suitof 1918 the. 
plaintiff again failed to bring to the notice ` 
of the Court the decree of 1909 with the 
result that the defendant's suit for khas 
possession and mesne profits was decreed 
against the plaintiff. Tne present suit on ' 
the face of tbe decree passed in 1921 is 
incompetent. Instead of taking the defence 
which the plaintiff now pleads in his plaint 
he brings another suit for the purpose of 


agitating the matters which were involved , 


in the suits of 1918 and 1921. There is no 
procedure in law which entitles him to do 


it. The plaintiff cannot be permitted to ' 


attack a decree passed by a Court of com- 
petent jurisdiction not vitiated by fraud or 
inoperative in a subsequent suit, The only 
mode of assailing a decresby a separate 
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suit is to attack it on the ground of fraud 
for which period of limitation is prescribed 
in the Limitation Acj. On the general 
law, therefore, the plaintiff is precluded 
from maintaining this suit, Also on the 
rule of estoppel by judgment the plaintiff 
is not entitled to the relief he claims. The 
position at the worst in this case is thatthere 
are two conflicting decrees. By one degree 
the plaintiff's right as occupancy raiyat was 
established. By another decree that 


right was negatived. The point that arises. 


in these circumstances is as to which decree 
should prevail. The trend of authorities ie 
that the last decree ought to prevail. If 
finality is not given to the last deoree there 
would be noend ofthe litigation which it 
is the object ofs.ll ofthe Oode of Civil 
Procedure to secure. The defendants in 
this suit may again bring à suit and base 
their claim on the decree of 1918 or 1921. If 
in such a suit the plaintiff can put forward 
the decree in this suit operating as res judi- 
cata in that it is the last decree between the 
parties, why should not the same ground be 
available to the defendants in the present 
suit? As has been observed by the learned 
Judges of the Madras High Court in Moturi 
Seshayya v. Venkatadri Appa Row (1) the 
effect of not pleading the previous decree 
in answer to the plaintiff's claim in a suit 
stands on thesame footing asif the defence 
was raised by the defendant and disallowed 
by the Court. It cannot be placed ona 
higher footing on any reasoning based upon 
common sense or law. The bar of res 
judicata is one which does not affect the 
jurisdiction of the Court butis a plea in 
bar which a party is at liberty to waive. 
If a party does not put forward his plea of 
res judicata in a suit he must be taken to 
have waived it or it must be taken to be a 
matter which ought to have been madea 
ground of attack and deemed to have been 
a matter directly and substantially in issue 
in the suit under Explanation IV ofs. 11 of 
the Oode of Civil Procedure. The party 
omitting to plead res judicata intentionally 
invites the Court to decide the case on the 
merita and having failed to secure a 
decision in his favour he should not be 
allowed.to go behind the last adjudication 
and ask for the trial of an issue which he 
tould have raised at the previous trial. 
The view that the last decision between the 
parties ought to prevail has been accepted 
in Mallu Mal v. Jhamman Lall (2), Dambar 


qae Ind. Cas, 280; 31 L. J. 919; (1018) 2 M. W, 
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Singh v. Munawar Ali Khan (3) and recent- 
ly ia a Madras case reported as Rukmani 
Ammal v. Ramachari (4). Apart from the 
authorities it seems to me orf common sense 
and on application of the accepted princi- 
ples of law that a party being defeated in 
& suitshould not be allowed to attack the 
decree in a subsequent suit merely on the 
grotnd that he had a very good defence in 
the previous suit which he had omitted to 
take. The decree of 1921 was passed by a 
competent Court with jurisdiction and is 
not vitiated by fraud as is found by the 
learned Munsif. There is, _therefore, no 
ground on which the plaintiff can get rid 
of that decree bya subsequent suit on the 
ground that there wasa previous decision 
in his favour which was not brought to the 
notice of the Court in the suite of 1915 and 
lyzi. The fact that the decree in 1309 waa 
not brought to the notice of tne Court in 
1918 and 1921 doesnot render the decrees 
passed by the Courts which were com petent 
to pass them without jurisdiction and: 
nullities as has been held by the learned 
Subordinate Judge. The plaintiff has slept 
over his right and he cannot now take 
advantage of his own remissness. I am 
quite clear in my mind that asa broad 
proposition of law when there are two 
conflicting decrees the last should prevail 
on the ground that in the eye of law it is 
binding between the parties and the 

revious decree should be taken as pleaded 
in the latter suit and not given effect to, 
or must henceforth be regarded as dead. 

For the above reasons, inmy judgment 
this appeal should be allowed, the decrea 
of the lower Appellate Court set aside ‘and 
that of the trial Court restored with costs. 
As the appellants have abandoned in this 
Case their claim to the land in schedule kha, 
they will be entitled to proportionate 
costs inthis appeal and of the hearing in 
the Court of Appeal below. 

A, eal Gower. 

al, . 115; 87 A, 531; 13 A. L, J. 764. 

"i ag nr pon 780; 41 M, L.J. 54; 14 L4, W, 85; 

(1921) M. W. N. 487. 1: 
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CALCUTTA HIGH COURT. 
OnrMiNAL Ravisfon Nos. 1160 AND 1208 
: .or 1927. 

February 6, 1928. 

Present; —Mt. Justice Ohotzner and 
Mr, Justice Gregory, 
AKHOY KUMAR DEY AND orugrs 
—Acocusep Nos, l To 3—Paririongss 


versus 
EMPEROR—Opposits Parry, 

Merghandise Marks Act (IV of 1889), s 15— 
‘Offence’, meaning of—Infringement continuing for 
several ‘years —Prosecution in respect of offence com- 
mitted within three years, competency of. 

The word ‘offence’ in s. 15 of the Merchandise 
Marks Act means the particular offence charged and 
not the act of infringement generally, and a person 
can be prosecuted under the said section within three 
years of the commission of the offence with which he 
is charged or wEhin one year of the first discovery 
of that offence even ore te he has been infring- 
ing the mark for several years. [p. 131, col, 2; p. 
132, col. 1.] 


Revision against an order of the Ohief 
Presidency Magistrate, Calcutta. 

Bir Benod Mitter, Messrs. Narendra Kumar 
Basu and Satindra Nath Mukerji, for the 
Petitioners. : 

Mr. A. K. Basu, for the Crown. i 

JUDGMENT.—There is no dispute 
about the facts of these cases which are 
that the National Bank of India sells gold 
bars in the Calcutta markets bearing a 
stamp showing the name of the: Bank in 
English and Guzrati with the words “100 
touch" in Guzrati and the names of the 
bullion brokers, whoever they may be, 
in English. On 10th and 19th March, 
. 1926, certain men employed by the Bank 
bought on each occasion one gold bar 
from the shop of the petitionar Akshoy 
Kumar De and these bars bore the coun- 
terfeit mark of the National Bank upon 
them. Further, the Police searched the 
petitioners’ shop on.22nd March and 
found several other gold bars bearing this 
mark and some dies for stamping the 
mark upon them. The defence taken was 
that the gold bars sold are composed of 
what is known in the market as bator 
gold and that the petitioners had sold 
bars of this make under this par- 
ticular mark in the open market for years 
past. The learned Ohief Presidency Magis- 
trate found that, though it was true that 
the firm had been using the counterfeit 
mark forsome time, they had not succeed- 
ed in establishing this defence or their 
further defence that other gold bars bore 
the same mark as the English gold bars of 
the National Bank, and he further found 
that by their use of the counterfeit mark 
the accused. firm had the opportunity of 
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deceiving others and that it was no answer 
tothe charge tosay that the counterfeit 
would not deceive an expert. He, there-- 
fore, held that the ‘mark in question was 
the property of the National Bank used 
by them to distinguish their English 
gold and that the mark used by the ac- 
cused firm was counterfeit. These find- 
ings, have not been challenged before us. 

It has, however, been argued before 
us, as it was argued in the Court below, 
that the prosecution is barred by s. 15, 
Merchandise Marks Act (IV of 1889). 

This section isin the following terms: 

"No such prosecution as is mentioned in 
the last foregoing section shall be commenc- 
ed after the expiration of three years 
next after the commission of the offence, 
or one year after the first discovery 
thereof by the prosecutor, whichever expira- 
tion first happens”. 

Sir Benod Mitter, who has appeared for 
the petitioners, contends that, as the Magis- 
trate has found that the sale of gold 
bars under the counterfeit mark has con- 
tinued for many years, the offence must 
have been known to the Bank and, there- 
fore, as the Bank took no action within 
the statutory period a prosecution will 
not lie. He has relied upon the case of 
Ruppel v. Ponnusawmy Tevan (1) and 
the two cases decided by the lower Burma 
Ohief Court, namely, the cases of Abdul 
Majid v. Emperor (2) and Mahomed Jewa 
v. Wilson (3). Mr. Basu for the Crown 
argues, on the other hand, that the offence 
specified in s. 15, Merchandise Marks Act, 
isthe particular offence charged and that 
it makes no difference whether the ori- 
ginal infringement took place two‘or five 
or ten years ago. He also saya that the 
words “first discovery" mean when the 
complainant first discovered the offence 
and that he was to take action within 
one year from that time. The point is 
by no means free from difficulty but we 
are on the whole satisfied that Mr, Basu'a 
contention is correct. We think that the 
word “offence” means “the offence charged." 
If it had meant only the infringement 
of the trade mark, we think that the 
section would have said so. The charge 
here is under s. 486, Indian Penal Oode, 
that is, for selling goods marked witha 
counterfeit trade-mark. The complainant 
frst discovered that this offence took 

(1) 22 M. 488; 1 Weir 821, 

1 @) 36 Ind. Cas. 168; 9 L. B. R. 31; 10 Bur. L. T, 19; 
17 Or. L. J 


. J 488. 
of 10 ind. Oas. 787; 4 Bur L.T. 88; 12 Or. L. J, 
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place on 10th March, 1926, and he lodged 
his complaint within & month of that 


' date, .It has been eontended that the 


Bank must have known of the use of 
this counterfeit trade-mark long ago. But 
apart from the suggestion that their 
broker Jagannath must have known of it 
there is no evidence as neither he nor 
Krishna Lal of tbe other firm of brekers 
have been called as witnesses by the de- 
fence. On the other hand we have the 
definite denial by Mr. Collier, the Accouht- 
ant, that the Bank knew anything about 
it. We think, therefore, that the first 
discovery, to use the words of the section, 
on the part of the Dank did not take 
place before 10th March, 1926, when Aratoon 
purchased a gold bar from the petitioners’ 
shop. 

Sir Benod Mitter has next contended 
that the petitioner, Akhoy Kumar Dey, per- 
sonally has no connexion with the firm, 
We think it sufficient to say that when 
the firm bears his name and the booka 
Show: payments of many sums to him and 
when, moreover, in his petition he de- 
scribes himself as the proprietor of the 
firm, we consider that his connexion with 
the firm is well-established. 

Sir Benod next contends that the peti- 
tioner, Nirode Baran Dutt, cannot be held 
liable under this prosecution as all that 
he is said to have done was to have 
handed over one of the bars to the petitioner 
Gokul Chunder Bil and nothing more, 
But the evidence shows that he actively 
promoted the sale and was, in fact, as 
the learned Magistrate has found. the 
i ae ' 

ir “Benod has finally urged that t 
order made by the larei eE 
for the forfeiture of the gold bars found 
by the Police in the shop which are stat- 
ed to be worth about Rs. 4,000 is too severe 
The learned Magistrate was, no doubt, com- 
peteht under s. 9, Merchandise Marks 
Act, to make the order. But we do not 
think that in the circumstances of this 
case it was a necessary order. We think 
it willbe sufficient, therefore, while set- 
ting:agide.theorder of forfeiture, to direct 
ihat.the bars be restored to the peti- 
tioners, subject to their satisfying the 
Magistrate that the offending marks have 
been obliterated. With this modification 
Rule No, 1160 is discharged, 

With regard to the petition for enhance- 
ment of sentence’ on the above-mention< 
ed, petitioners (Revision Case No, 1908 
of 1927) we are of opinion that no action 


RAMESWAR KAIRO“IWALLA U. BMPERÓR, 


4 1141 0, 1989 


is necessary. That application is accord- 
ingly rejected. 
A. Ryle- discharged. 


CALCUTTA HIGH COURT. 
ORIMINAL MisoEgLLANEOU8 Cass No. 36 
or 1928. 
March 15, 1928, 

Present :—Sir George Olaus Rankin, Kr, 
Ohief Justice, and Justice Sir Charu 
Ohunder Ghose, Kr. 
RAMESWAR KHIRORIWALLA— 
ACOU8ED—PRTITIONER 
rersus 
EMPEROR—Obpposite Party. 

Criminal Procedure Code (Act V of 1898), ss. 491, 
561-A—Order of Single Judge of High Court 
committing accused to custody—Application to Divi- 
sion Bench under s. 491—Competency of application 
—Powers of Division Bench. 





A High Court should not under s. 491, Oriminal 
Procedure Code, re-try for itself & question which 
has already been determined by the High Court 
in its Ordinary Original CriminalJurisdiction or pass 
&n order overriding an order already made by the 
High Court. [p. 133, col. 2.] 


Messrs. Langford James and Satindra 
Nath Mukerjee, for the Petitioner. 

Bir B L Mitter, Kt., Mr. Khundkar and 
Babu Mrityunjoy Chatterjee, for the Orown. 


JUDGMENT. 

Rankin, C. J.—In this case Rameswar 
Khiroriwalla has obtained a Rule calling 
upon the Oommissioner of Police and the 
Buperintendent of the Presidency Jailto 
show cause why the petitioner should not 
be brought up beforethe Court under the 
provisions of s. 491, 
Code, . 

The applicant was committed by the 
Chief Presidency Magistrate for trial by ` 
the High Court at Sessions in its Ordinary 
Original Criminal Jurisdiction upon charges 
under several sections of the Indian Penal 
Oode. Each of the.charges relates to an 
offence described as bailable in Sch, H, 
Oriminal Procedure Oode. On 24th 
January, 1928, the applicant was released 
on bail by the order of Mr, Justice Page, 
Thereafter an application was made to 
Mr. Justice Buckland on behalf of the 
Orown for an order cancelling such bail 
upon the ground that, on 13th, 14th and 15th 
February, 1:28, the applicant had approach» 
ed certain witnesses for the purpose cf 
influencing their evidence at the trial, 
Mr. Justice Buckland, on 24th February; 
1928, made an order cancelling the 
bail, discharging the bail-bond and coms 
mitting the applitant to custody pending 


Oriminal Procedure 


his trial, 
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- ÜThe.learned Judge in his judgment has 
carefully considered the meaning and effect 
of es. 496 and,561-AÀ, Oriminal Procedure 
Code. He bas’ come to the conclusion that 
the Court has power under the latter section 
to make such an order, assuming there to 
be no power otherwise. It is apparent 
from his judgment that this questionewas 
fully argued before him. 


This Rule came on for hearing before 
us on the 8th March, by which time the 
trial of the applicant had begun and was 
proceeding de die in diem. There can be 
no doubt, therefore, that the applicant is 
at present properly and lawfully detained 
in publie custody while the trial proceeds. 
The only order which we have been asked 
on behalf of the applicant to makeis an 
order that would direct him to be brought 
before this Bench after the High Court 
Sessions had adjourned for the day and 
which would provide for the applicant to 
be set at liberty (apon his giving sufficient 
security) during the adjournments of the 
Sessions Court. 

The argument on behalf of the applicant 
is, first, that in view of s. 4:6, Oriminal Pro- 
cedure Code the learned Judge exercising 
'the Ordinary Original Criminal Jurisdiction 
of the Court had no jurisdietion in the 
circumstances to direct the cancellation 
of the applicant's bail or to direct his re- 
arrest; secondly, accordingly, the applicant 
is & person illegally detained in public 
custody? If these points be made out, 
then, by the terms ofa. 491, the High Court 
may, if it thinks fit, direct thaé the appli- 
cant be set at liberty or be dealt with 
according to law. 


The High Oourt, which by s. 491 “is 
invested with certain* powers, is defined 
by s. 4 (j) to mean “the highest Court of 
criminal appeal or revision for any local 
area”. This means for the present pur- 
pose the High Oourt of Judicature at 
Fort William in Bengal which may act 
under cl. 36 of its Letters Patent by any 
Judge or any Division Bench thereof, 
subject to any rules that may be made or 
directions that may be given by competent 
authority: In practice, until recently, the 
powera conferred by s. 491, which before 
1923 were exercisable only over persons 
within thelimits of the Ordinary Original 
Civil Jurisdistion of the Court, were 
exercised by the Judge taking Sassions, 
that is, by the Judge exercising the Ordinary 
Original Oriminal Jurisdiction of the Court, 
Now that the powers are applicable to 
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persons within the limits of the Court's 
Appellate Oriminal,J urisdiction, it iscertain- 
ly more convenient that they should be 
exercised by the Division Benoh appointed 
to deal with criminal cases. It is not, 
however, evident to me upon the face of the 
Oriminal Procedure Code that the powers 
of the High Oourt under s. 491 might not, 
apart from any special rule made under 
the . Lettere Patent or any directions given 
by the Chief Justice, competently be 
discharged by a Single Judge. This Bench 
is in no way a Court of Appeal from the 
learned Judge exercising the Ordinary 
Original Oriminal Jurisdiction, and grave 
inconvenience would arise if the same 
High Oourt should make an order for 
arrest and also an order for release upon 
divergent views upon a question of jurisdic- 
tion. If this be possible, so far as the 
Statute is concerned, it.would be possible 
for a Single Judge to make an order overrid- 
ing and nullifying anorder of a Division 
Bench. A Judge or a Bench which 
exercises powers under. 491 has no claim 
to any particular precedence so as to require 
that the Sheriff should execute no order 
made by another Judge or Bench inconsis- 
tent therewith. It would introduce an incar- 
able confusion into practics and theory, 
if it were laid down that a considered 
judgment of the High Oourt upon a ques- 
tion of ita jurisdiction could be challenged 
before the same High Court under s. 491. 
In my judgment the circumstance that 
certain orders of this Court in ite ordinary 
original criminal jurisdiction are not 
appealable does not affect this matter. It 
appeara to me thata casesuch aa the present 
should be viewed on the principle that it 
would be a good return to a writ in the 
nature of habeas corpus to show that the 
applicant, during his trial at Sessions, was 
being detained under an order of this 
High Court which has not been set aside or 
varied, These considerations do not apply 
to orders made by Courts other than the 
High Oourt. 

It is sufficient for purposes of the present 
case to say that ib seems to me to be wrong 
that this Bench should think fit under 
8. 491 to re-try for itself the question which 
has already been determined by this 
Court io its ordinary original criminal 
jurisdiction, or to pass an order over- 
riding an order already made by this High 


Oourt. In this view the Rule will be dis- 
charged. 

C. C. Ghose, JI Agreo 

A. Rule discnarged, 
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CALCUTTA HIGH COURT. 
Oivin APPRAL No, 981 or 1925. 

: April 19, 1928. 

Present:—J ustice Sir Zahhadur Rahim Zahid 

Suhrawardy,Kr.,and Mr, Justice Oammiade, 


GAHAR ALI HOULADAR— 
Derenpant No. 7—AÀPPBLLANT 


versus ^ 
ABDUL OWAHAB SIKDAR AND 
OTHNRS— DEFBNDANT2— RESPONDENTS, 

Limitation Act (IX of 1908) Sch. I, Art.98— 
Rent decree—Co-sharer depositing decree amount in 
Court—Suit for contribution—Cause of action. 

The cause of action fora suit for contribution by 
aco-sharer who has deposited in Qourt the entire 
amount due under a rent-decres obtained by the 
landlord, erises on the date when the amount de- 
posited is appropriated by the Oourt to the satisfac- 
tion of the decree and noton the date when it ia with- 
drawn by the decree-holder. [p. 136, col. 2.] 


Appeal against a decree of the Subordi- 
nate Judge, First Court, Backarganj, dated 
the 27th January, 1925, reversing that of the 
Munsif, Second Oourt, Bhola, dated the 5th 
July, 1924. . : 

Babu Jatindra Nath Sanyal, for the Ap- 
pellant. 

Babu Suresh Chandra Talukdar, for the 
Respondents. f 
JUDGMENT. 

. Suhrawardy, J.—The plaintiff and 
the defendant were co-sharers in a certain 
taluk. The landlords of the taluk obtained 
a decree for rent and when the property 
was advertised for sale the plaintiff deposit- 
ed the entire decretal amount in Oourt 
which was accepted by the Court and the 
landlord's decree was recorded as satisfied. 
The deposit was made by the plaintiff in 
Court en 4th February, 1920, but the 
money” was actually withdrawn by the 
decree-holders on 14th February, 1920. 
The present suit for contribution by the 
plaintiff against his co-sharer, the defend- 
ant, was instituted on 15th February, 1923, 
the 14th February being aholiday. The 
question that arises in this case is whether 
the suit is in time. The Oourts below 
have differed on this point, the lower Appel- 
late Court being of opinion that the period 
from which limitation should be reckoned 
is the date on which the decree-holder 
withdrew the amount, namely, the 14th 
Febrnary, 1920, In this view it held that 
the plaintiffs suit was not barred by 
limitation. The Munsif, on the other hand, 
was of opinion that time ought to be 
calculated from 4th February, 1920, 
the date on which the money was deposit- 
ed by the plaintiff. In this viewhe held 
that the suit was barred by limitation and 
dismissed it. The question involved does 
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not appear to have ever' come directly up 
for consideration in any Court in India 
so faras the reported autherities go. The 
simple question that we ‘are called upon 
to decide is as to from what date in the 
circumstances of this case the period of 
limitation should be counted’ as prescribed 
by Art. 99, Limitation Act. Column 3 of 
that Article says that the time should be 
computed from the “date of the payment in 
excess of the plaintiff's own share.” There 
are a few other Articles in the Limitation 
Actin which time runs from the date of 
payment, for example, Arts. 61,81, 82 and 
107. In all these Articles the terminus a 
quo is laid down as the date of the payment. 
Column 1 of Art, 99 says that a suit for 
contribution by a party who has paid the 
whole or more than his share of the amount 
due under the joint decree, etc, ete. 
Neither does col 1 nor col. 3 say 
clearly about payment to any particular 
person. The word “payment” in col. 
3 should be read as conveying the same 


- genBe as the words “has paid” incol. 1. 


The appellant argues that the payment is 
complete as Boon as the amount is put into 
the Oourt to the credit of the decree- 
holder. The respondent, on the other 
hand, contends that there was no payment 
before the decree-holder drew out the 
amount from Oourt. Bothof these extreme 
views may not be correct. But thé facta 
of this case clearly support the contention 
of the appellant. The money was deposit- 
ed on 4th February, 1920, by means of 4 
challan, the firat column of which mentions 
the name of the plaintiff asthe person on 
whose behalf the deposit was made. 
Column 2 mentions the name of the person 
to whose credit the amount was ío- be 
placed in the books of the Court,namely, the 


decree-holder. Column 3 gives the number 


of the execution casa and the names of 
the decree-holder and the judgment debtor. 
Column 4 contains the particulars of receipt 
as the claim, with costs, due to the decree- 
holder. The following column mentions 
the amount deposited. On 4th of February, 
the following order was passed by the 
Oourt in which the money was deposited: 

“Judgment-debtor No. 10 is permitted to 
deposit the decretal amount as prayed." 

This order was followed by another order 
of the same date: 

"Money deposited by thejudgment-debtor 
No. 10 and challan filed. Digmissed'on full 
salisfaction”. . 

Now on these facts the question that 
arises is whether the payment in Oourt or 
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depan in Uourt te the credit of the decree- 
holder and accepted by the Court was a 
payment within, the meaning of Art. 99, col. 
3. In my judgment the deposit or credit 
in the circumstances,and in view of the 
order passed by the Oourt, must be taken 
to be a payment within the meaning of that 
Article. The money was deposited in Court 
to the credit of the decree-holder and it was 
accepted by the Uourt on behalf of the 
decree-holder and the decree wassatisfi- 
ed in full. 

As .I -have said, the Article does not 
mention the person towhom it .should be 
made. The question should be looked at 
from the standpoint as to whether the 
payment inta Court by the plaintiff was a 
payment within the meaning of the law or 
a mere revocable deposit. I think that as 
the payment was made by the plaintiff of 
the decretal amount, and as he lost all 
dominion over it, it must be taken to be 
payment by him within the Article. There 
is the futher factin this case that the pay- 
ment made by the plaintiff was appropriat- 
ed by the Court in full satisfaction of the 
decree, that is, in payment of the decree- 
holders due. The Court in this sense may 
be looked upon asan agent or. quasi-agent 
of the decree-holder. It took: the money 
on behalf of the decree-holder, employed 
it for the purpose for which it was de- 
posited and held it on behalf of the deoree- 
holder. -Ib accordingly, in. my opinion, 
makes yo difference when the decree-holder 
withdraws the amount. It cannot be ques- 
tioned that ifthe decree holder were present 


on the day when the deposit was made he. 


could have withdrawn the amount, To 


hold otherwise, namely, that the period of: 


limitation should run fróm the date when 
the decree-holder withdraws the amount, 
would be to make the cause of action de- 
pend on the act of a third party. who may 
indefinitely postpone it. In Apurba Krishna 
Roy v. Chundermoney Debi (1) it was held 
that there was no time-limit fora decree- 
` holder to withdraw the amount deposited 
in Court to his credit ` In that case, as in 
the case of Hem Chunder Choudhury v. 
Brojo Sundari Debi (2), the question was 
whether any limitation affects the right of 
the judgment-creditor to withdraw a sum 
deposited by the judgment-debtor. The 
learned Judges remarked that the money 80 
deposited could be taken by the creditor 
at any time after the deposit. In that 
particular case the money remained in 


D 10 0. W. N. 354. . 
3) 8 0.89; 10 O. L. R. 272; ` 
. 
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Court for fifteen years, If affect is given 
to the contention ofthe respondent, that time" 
should run from the date on which the 
money was withdrawn by the decree-holder. 
it would ssem that if the decree holder 
does not draw the amount and allowa it to 
remain in Court for ever the plaintiff can 
have no right of contribution against his 
co judgment-debtor. This question seems to 
me to be too absurd to maintain. 

As I have stated there are no reported 
cases directly ia point, but there are some: 
cages in which, with reference to the particu- 
lar facta of those cases, the,word "payment," 
as appears in Art 99, has been construed, In 
Sukhamoni Chaudhurani v. Ishan Chunder 
Roy (3) the facts were that a decree for 
eighty thousand rupees was obtained 
against the plaintiff. The plaintiff moved” 
the High Court to stay its execution, It 
was ordered that such stay would be made 
if the plaintiff deposifed a sum of fifty 
thousand rapees in the Court below and 
this was done. It was subsequently, on 3rd, 
April, 1835, withdrawn by the j udgment- 
creditor. On these facts the Judicial 
Committee, without examining the point, 
accepted the view taken by the Court below 
that the cause of action arose o1 Ist April, 
1885. This case does not settle the point 
as it was not raised in it and it was not con- 
sidered by their Lordships. On the other 
hand, on the facts of that case, it is clear 
that the money was not deposited to the 
credit of the decree-holder sgo that dominion 
over it had not passed from the judgment- 
debtor to the deeree-holder who could 
withdraw ib at any time he pleased. In 
Radha Kristo Balo v. Rup Chunder “Nandi 
(4) on 1st March, 1873, the plaintiffsin that 
case, who were judgment-debtors in a pre- 


. vious execution case, made an application 


to the Court stating that a certain sum was 
in deposit to their account in another Court 
and praying that the Executing Oourt 
would send for so much of the amount as 
would be necessary to satisfy the decree. 
The money was received by the Executing 
Court on Ist April, 1873, and paid over on 
that date to the decree-holder, It was held 
that time ran in that case from the lst 
April, 1873, when the money was repeived 
by the Execution Oourt and paid over tothe 
dacree-holder, and, therefore, the suit, which 
wasa suit for contribution instituted on 
17th March, 1876, was in time. This case 
does not help usin the examination of the 


(8) 25 O. 844; 25 I. A. 95; 2 O. W. N. 403; 7 Sar. P. O, 
J. 294. 
(4) 3 0. T, R. 480. 
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present question, In F'uckoruddeen Moham- 
Ahsan v. Mohima Chunder Chaudhury 
(5) the plaintiff brought a suit for contribu- 
tion stating that the cause of action arcse 
on 7th June, 1873, on which date hie proper- 
ty was sold in satisfaction of a joint debt. 
The suit was instituted on 5th June, 1876. 
The plaint was returned to the plaintiff for 
amendment by inserting the sums’ the 
plaintiff was entitled to get from each of the 
defendants. The plaint was re-filed gn 
17th June, 1876. On the objection as to 
limitation the plaintiff contended that 
his cause of action did not arise as was 
stated in the previous plaint on the date of 
the auction gale of the property, but on the 
date on which the sale-proceeds were paid 
away to the decree-holder. The learned 
Judges upheld the view and remarked: 
“Upon the facts stated in the plaint, it is 
clear that the cause of actionin the present 
case arose when the  sale-proceeds were 
drawn out of Court by the decree holder.” 
The report does not say whether the sale- 
proceeds were appropriated before they 
were withdrawn by the decree-holder in 
the way in which it has been done in 
this case. The point of law, as it has 
been placed before us, did not arise in that 
case in this form and was not considered. 
In the case of Annada Mohan 
Roy v. Maniruddin Mohomed (6), 
which is not to be found in any of the 
authorized reports, the view expressed lends 
support tothe opinion I have formed in 
this case. The decision was in Appeal from 
Original Order No. 367 of 1913 by N. R. 
Chatterjea and Sheepshanks, JJ., and it was 
held therein that under Art. 61, Limitation 
Act, time should be caloulated from the 
date on which the money paid is accepted 
by the Court and not from the date on 
which it is deposited in the Court, In that 
case deposit was made on 5th November, 
1908, by the plaintiff with an application 
tothe effectthat the money might be paid 
over to the decree-holder. The Court did 
not pass any order upon that application 
on that date and directed the matter to 
stand over tilthe 14th November for 
orders. On that date the Court directed the 
amount to. be received and held thatthe 
edecree was fully satisfied. It was held that 
there was no payment ofmoney untilthe 
Court accepted the money on 14th Novem- 
ber and their Lordships supported their 
view by remarking that, so long as it 
was not accepted by the Court, it was 
(5) 4 O. 529, 
(6) 36 Ind. Cas. 392. 
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open to the plaintiff to withdraw the 
amount, They recorded their opinion in 
these words: . 

“We think that the payment under Art, 61 
means payment either to the person to 
whom itis tobemade or into Court on 
behalf of such person”. J 

The facts of that case and the opinions 
expressed by the learned Judges apply to 
the circumstances ofthe present case, | The 
question now before us arose before the 
Additional Judicial Commissioner of 
Upper Burma in Yinke Supaya v. Maung 
Kin(7). There the surety had satisfied the 
decree obtained by the creditor and sued 
the principal for recovery of the amount 
under Art, 81. The question arose as to 
what should be taken as the date when the 
surety paid the creditor within the meaning 
of Art. 81, Limitation. Act. The learned 
Judge held that limitation began to run 
from the date on which the surety 
paid the money into Oourt and not 
from the date on which the creditor took it 
out. 

I may add thatthe words of the Limita- 
tion Acts of 1s71 and 1877 were: "the date 
of the plaintiff's advance in excess of hia 
own" but I donot think that by sub- 
stituting "payment" for the word “advance” 
a Legislature intended any change of 
aw. 

On giving my earnest consideration to 
the question raised and argued at great 
length before usI have come to the con- 
clusion that limitation in this case should 
be reckoned from the date on which the 
money was*deposited by the plaintiff in 
Court and the Courtappropriatedit to the 
satisfaction of the decree, In this view the 
plaintiff's suit must be held to be barred 
by limitation. x 

The appeal is accordingly allowed, the 
decree of the:lower Appellate Court set 
aside and that of the Court of first 
instance restored with costs in all the 
Courts. 


Cammiade, J.—I` agree. The plaint- 
if, in order to obtain extension of the 
period of limitation allowed to him under 
Art. 99, Limitation Act, seeks to take ad- 
vantage of the fact that ten days elaps- 
ed between thedate on which the money 
was put in by him and appropriated by 
the Oourt to the satisfaction of the de- 
cree and the date of the actual withdrawal 
of that money by the decree-holder. As 
my learned Brother has pointed out, if 


(7) 60 Ind, Cas, 23; 3 U. B. R. (1920) 261, 
e 
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the plaintifi's contentions were correct, 
it is to be feared that many persons 
would be precladed from suing persons 
jointly liable With them for sums paid 
y them- in excess of- the money due 
from them merely on account of the 
fact that the decree holder had failed 
to withdraw the money from Court. «It 
is conceivable that from many causes, 
either accidental or due to neglect or 
wilful omission on the part of the de- 
cree-holder the money in deposit in Oourt 
and appropriated to the satisfaction of 
the decree may remain unpaid to the 
decree-holder for a number of years and, 
if tbe contention of the plaintiff-respondent 
were correct.as long as the money was 
not withdrawn by the decree holder the 
person who made the deposit would have 
noright to recover anything from his co- 
debtor, This would be an entirely ab- 
surd position. The criterion must al- 
ways be whether ornotthe deposit made 
in excess of what is due by the person 
making the deposit did or did not remain 
under the control of the person pues 
it, Obviously, when the Court has passe 
an order to appropriate the money de- 
posited to the satisfaetion of the decree 
that money ceases to be under the control 
of the person making the deposit, After 
Buch an order has been made it would 
no longer be open to the depositor to 
apply for withdrawal of that money. The 
only person entitled to apply for ita 
withdrawal would be the decree-holder 
or any other person entitled through him. 
In the present case such an “order for 
appropriation was passed by the Court 
on 4th February, the date on which the 
deposit was made and from that date limi- 
tation must run under’ Art. 99, Limitation 
Act. I, therefore, agree that this appeal 
should be allowed. . 

4. Appeal allowed. 


CALCUTTA HIGH COURT. 
FULL BENCH. 
Frest Civic APPEAL No. 264 oF 1924, 
January 9, 1928. 
Present: —Bir George Olaus Rankin, Kr., 
Ohief Justice, and Justice Sir Oharu 
Ohunder Ohose, Kr., and Mr. Justice 
j Mukerji. _ 
In the matter of A VAKIL. 
Legal Practitioners Act (XVIII of 1879), 8. 18 (b), 
Fraud of Vakil’s clerk—Liatslity of Vakil—Mie- 
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lf a Vakil leaves his money busmess to be cons 
ducted by his clerk, he is responsible for what thee 
clerk does, for purposes of civil liability. [p. 138, col, 


2. 

bu if a Vakil is deceived by his clerk or if hig 
clerk does acts in fraud of him it would not be 
right to hold that the Vakil himself is guilty of 
professional misconduct. [ibid] 


Messrs, Sircar, Mritunjoy Chatterji and 
Roma Prosad Mookerjee, for the Vakil, 

Messrs. Prafulla Chandra Ghose, for the 
Appellant. 


JUDGMENT. 

Rankin, C. J.—In this casea com- 
plaint was made to the Oourt informally 
by a letter dated 25th August, 1927, from a 
lady who was appellant in a certain first 
appeal. It appears that the first appeal 
was ultimately dismissed because there was 
a sum of Rs. 200 for paper-book costs in 
connexion, more particularly, with the B 
list which had not been paid after time had 
been given upon various occasions, A very 
substantial amount of over Rs. 1,200 was 
paid into Court, but owing to the failure 
after many opportunities to pay in a further 
sum of about Rs. 200 the appeal was ulti- 
mately dismissed for default by a Division 
Bench. That having taken place, the com: 
plaint to which I have referred was addreas- 
ed to this Court on 25th August 1927, and 
the main purposes of the complaint were 
two. One was to say thatthe appeal had 
been dismissed without any notice to or 
demand from the appellant. and although 
sufficient funds were placed withthe Vakil 
to meet his fees and other incidental ex- 
penses. It may be noticed there that there 
is no question of the lady's stating that 
money had been paid ‘o be deposited which 
had, in fact, not been deposited. The second 
element of complaint was thata sum of 
Rs, 621 had been withdrawn from the Court 
and no portion of the money had been 
returned to the appellant, 

Now, that complaint having been lodged 
just before the long vacation a further com- 
plaint this time submitted by a Vakil, Babu 
Prafulla Chendra Ghose, dated 14th’ Decem- 
ber, 1927, waa sent to this Court by a letter. 
That letter refers to previous communica- 
tions asking for an inquiry and goeson to 
ask that the Registrar should let the learned , 
Vakil know “the result of your enquiry into 
the matter." It further goes on to make a 
series of further charges anda series of 
further statements apparently by way of 
supplement to what had been made to the 
Court some months ago. 

It is quite obvious that whatever observa- 
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tion or oriticlem these representations may 
*be justly subject to, it was not possible for 
this Court to pass the*matter over without 
taking proper steps both in the interest of 
the Oourt itself and in the interest of the 
Jearned Vakil. Itis, of course, quite unreason- 
able and absurd that a letter which is 
sent to know the result of an enquiry should 
go on to make a whole lot of new ch&irges 
and io that respect this letter of December 
is thoroughly unreasonable and improper. 
It contains, moreover, a certain amount of 
indication that charges are made with too 
great lightness, because in one instance a 
charge is made that Rs. 170 was not paid 
toa certain learned Pleaderof this Court 
without any steps being taken to make 
certain there is any foundation for the 
charge. 


It is extremely difficult to deal with com- 
plaints of this character without, on the 
one hand, omitting to enquire into matter 
which require to be investigated and with- 
out, on the other hand, being unfairto the 
learned Vakil concerned. However, the Full 
Oourt thought it right to issue a Rule call- 
ing upon the learned Vakil to give his ex- 
planation on certain definite matters set 
forth in the Rule, those matters being taken 
from the record of the case and the repre- 
sentations of the party complaining. 

The learned Vakil has very conveniently 
submitted his explanation, first of all,ina 
written form and,secondly, by learned Ooun- 
sel, Mr. Sircar. It appears from his explana- 
tion, first, that there is no material before us 
at present which leads us to think that there 
is any prima facie case against this Vakil 
of having received money for the purposes 
of depositing itin Oourt and having failed 
to deposit the same. Indeed, that charge 
is contrary to the casemade by the lady 
herself when she applied to the Court to 
restore the appeal; and although that fact 
may not be conclusive against her, the posi- 
tion is, in my judgment, that we are not 
now presented with a substantial or reason- 
able case of that character which requires 
any further investigation. If the complain- 
ant still wishes to press any charge of that 
sort,she will do it at arm's length between 
partyeand party according as she is advised. 
There is nothing to require the Oourt to 
take of its own motion any further steps 
with respect to that. 


The second matter is this: it refers to a 
sum of Rs. 624 which was withdrawn from 
the Court. Now, it appears that the cheque 
by which that money was re-paid was a 
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cheque made out to thelearned Vakil but 
that his name was written not by himself by 
way of endorsement on the cheque; and we 
now find that that was dome by the clerk 
of the Vakil who appears to have kept the 
money making a profession or pretence 
that he was keeping it in deposit with him- 
self in order that it might be returned when 
the lady and her am-mukhtears were pre- 
pared to give a jointreceipt. Weare, now 
told by the learned Vakil that on discovery 
of thisclerk's conduct he was immediately 
dismissed and we are further told that when 
he was dismissed his master was unable to 
obtain from him the account book which 
it was his duty to keep and which 
would show the transactions had by him on 
behalf of his master, That certainlyis a 
statement which if true, would put the learn- 
ed Vakil in & very awkward position when 
he comes togive& detailed explanation 
to the Court. We have no reason to think 
that statement made in that way is untrue. I 
can only wish for myself that that matter had 
been fully and carefully stated in the origin- 
al letter-of explanation which was sent by 
the learned Vakil on 21st September, : 
It cannot be too constantly or too empha- 
tically stated that if a learned Vakil leaves 
his money business to be conducted by his 
clerk he is responsible for what the clerk 
does for purposes of civil liability. At the 
same time, if a learned Vakil is deceived by 
his clerk or if his clerk does acta in fraud 
of him then, of course, it would nof be right 
tohold that the learned Vakil himself is 
guilty of professsonal misconduct. In the 
present cate it would appear that the ex- 
planation which has been tendered to this 
Court is full. It would not appear that it 
is open to this Cottrt or necessary for this 
Court to institute any further enquiry as to’ 
the matters dealt with in this explanation. 
In my judgment, therefore these proceedings 
have brought the Oourt to this position that 
while the appellant may in this matter, if 
she likes, take steps, sivil orcriminal, against 
the clerk or even should she be so advised 
against the learned Vakil, this Court in its 
disciplinary jurisdiction has received an 
explanation which no longer makes it any 
part ofthe duty of this Court of “its own 
motion to prosecute this matter further as a 
matter of professional misconduct. The 


. explanation has been received and so far 


88 tbis Court of its own motion isconcerned 
that is an end of the matter. It-is not 
necessary that weshould issuea further Rule 
on the Vakil: Onhe other hand, nothing 
has beén said by us which can prevent the. 


T 
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appellant from taking further steps if she 


is 80 advised, 
C. C. Ghose, J.—I agree. 
Mukerji, J.—1 agree. 
A. Order accordingly. 


MÀ 


CALCUTTA HIGH COURT. 
URIMINAL Ravistow No. 3328 or 1927. 
February 24, 1928. 
Present :—Mr. Justice Chotzner and 
Mr. Justice Lort- Williams. 
AKHOY KUMAR GHOSE-—PnTITIONBR 


. versus 
CORPORATION or OCALOUTTA 


— OPPOSITA PARTY. 
Calcutta. Municipal Act (III of 1928), 88. 406, 424, 
488—Compulsory sale of adulterated goods—Punish- 
Dh legality of—‘Sale,’ whether includes compulsory 


LA 

A compulsory sale made under the provisions of 
s. 424 (1) of the Calcutta Municipal Act does not con- 
atitute a sale within the meaning of s. 406 of the 
Act and cannot make a person amenable to the punish- 
ment provided for under s. 488 of the Act. 


Mesars. Probodh Chunder Chatterjee and 
Bireshwar Chatterjee, for the Petitioner. 

Messrs. Suresh Chundar Chuckerbutty 
and Bhudhar Haldar, for the Opposite Party. 

JUDGMENT,—The petitioner has 
been convicted under s. 406 read with 
8.488, Caleutta Municipal Act of 1923. 
Section «406 says :— 

“No person shall directly or indirectly, 
himself or by any other person on his 
behalf, sell, expose or hawk about for saleor 
manufacture or store for sale, any food or 
drug which is adulterated or misbranded.” 

According to the judgment of the 
learned Magistrate, the accused was found 
by the Food Inspector unloading a con- 
signment of 16. tins ‘at the Sealdah Rail- 
way Parcel Office. One of these tins which 
the petitioner said contained ghee appeared 
to the Food Inspector to contain something 
else. He accordingly seizad the consign- 
ment and took it to the Municipal Office. 


Thereafter, he purchased for a sum of four. 


annas a sample of one of the tins for 
analysis and the analysis when made 
disclosed the fact that the ghee was 
grossly adulterated, Upon these facts, the 
petitioner was convicted as already stated 
and sentenced to pay a fine of Ra. 200, The 
question is whether he is.liable for having 
committed an offence .u.ders. 406. In 
our opinion, he i4 not, for the simple reason 
that none of the ingredients which con- 
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stitute an offence under that section hag 
been proved against him. It has been 
argued by Mr. Ghuekerbutty, who has 
appeared for the prosecution, that the fact 
ofthe compulsory sale of the sample for 
analysis constituted a sale within the 
meaning of s. 406. That is an argument 
which we cannot, for one moment, accept. 
It is'plaia that, if it had not been for this 
compulsory sale, there would have been 
nq sale whatever and it seems to usim- 
possible to hold that a compulsory sale 
made under the provisions of s. 424, cl. (1) 
can make any person amenable to the 
punishment provided for under s, 488 of 
the Act. Weare, therefore, of opinion that 
this conviction cannot be maintained. 
The Rule is made absolute. The convi:tion 
and sentence are set aside and the fine, if 
paid, will be refunded. 
A. Rule made absolute, 





CALCUTTA HIGH COURT. 
APPBaL FROM ÁPPBLL«TE DaonaBB No. 1772 
oF 1925. 

May 14, 1928. 

Present :—Mr, Justice Mukerji and 
Mr. Justice Mallik, 

SIVA PROSAD SAW AND ANOTHRR— 
DREFBNDANTS—ÀPPRLLANTS 


versus 
Sreemati BHADRAMONI DASSI— 
PraINTIFF—HR88PONDHNT, , 
Limitation Act (LX of 1908), Sch. I, Arts, 141, 114— 
Adverse possession against Hindu widow—Suit by 
reversionera—Limitation—Cause of — action —Civil 
Procedure Code (Act V of 1908), O.II, r.2, scope 


of. 

fran possession against a Hindu widow in 
possession of a widow's estate does not bar the 
reversioners [p 142, col 1.] 

; Sreenath Kur v. Prosunno Kumar Ghose (5), fol- 


owed. A 
Vaithilinga Mudaliar v. Srirangath Anni (1), ex- 


ined. 
£ Article 144 of Sch. Iof the Limitation Act does 
not apply where& suit is otherwise especially pro- 
vided for. |ibid.) 

A, a Hindu, was succeeded by his daughters, B 
and C. The defendants who had a decree against 
B's husband sold certain properties belonging to 
A's estate in 1907 alleging that they belonged to 
B's husband. C recovered her share from them by 
a suit in 1907. Subsequently, on the death of B, C 
sued to recover B's share also as the survivin 
daughter of A. The suit was instituted within 1$ 
years of B's death but more than 12 years after the 
defendants took possession : 

Held, that the suit was governed by Art. 141 of 
Sch. I of the Limitation Act and not by Art, 144 and 
wag not barred by limitation. [ibid,] 
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' Te ds only where some relief is abandoned or 
omitted from the prayers that sre made on & 
particular cause of action that O. II, r. 2, Oivil Pro- 
cedure Code, has any application. Where the causes 
of action are different the said rule has no application 


whatsoever. [p. 142, col. 2.] j 
A s decree of the Addi- 


Appeal against a 1 
tional District Judge, Midnapur, dated 


the 21st May, 1925, modifying that of 
the trial Oourt. . 
Messrs, Amarendra Nath Basu and Apurba 
Charan Mukerjee, for the Appellants. 
Messrs. Sitaram Banerjee and Diptenéra 
Mohan Ghose, for the Respondent. 


JUDGMENT.—This appeal has arisen 
out of a suit for recovery of possession 
of certain properties on eatablishment 
of the plaintiff's title thereto and for cer- 
tain other reliefs. The properties in suit 
comprised a large number of cadastral 
survey plots of which one only, namely, 
cadastral survey plot No. 521 need be 
specially mentioned in view of the con- 
tentions that have been urged in connec- 
tion with the appeal. The trial Oourt 
decreed the suit in part declaring the 
plaintiff's title to plot No. 521 and directed 
that the plaintif would recover pos- 
gession of the said plot from the 
defendants on payment of Rs. 100 to the 
latter as compensation. An appeal was 
preferred by the plaintiff, and a cross-ap- 
peal by the defendants from the decision 
ofthe trialJudge. The learned Additional 
District Judge has decreed the plaintiff's 
appeal and dismissed the cross-appeal 
thereby decreeing the plaintif'a suit in 
full. The defendants have thereupon pre- 
ferred this second appeal. 

It if necessary to state only a few facts 
in order to appreciate the grounds that 
have been urged in conneotion with this 
appeal. The lands in suit are said to 
appertain to a jote of one Gurai Bera. 
Gurai Bera died leaving a widow named 
Susila and two daughters Kamina Dasi 
and Bhadramoni Dasi, the latter being 
the plaintiff in the present suit. After the 
death of Susila, Kamina and Bhadramoni 
jointly possessed all the properties and 
while they were thus in possession de- 
fendants Nos. 1 and2having got a de- 

. cree for money against the husband of 
Kamini and in execution thereof put 
up some of the properties alleging that 
they belonged to Kamini's husband and 
purchased and took possession of the 
same some time in 1907. In 1909 the 
plaintif instituted a suit for declaration 
of title to and recovery of possession of 
a half share in the properties that had been 
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purchased and taken pessession ofin thè 
aforesaid way bythe defendants Nos. 1 and 
2. This suit included all the lands covered 
by the present suit except O.S Dag No. 
521. Thecause of action in that suit was 
said to bea dispossession that had been 
effected by defendants Nos. 1 and 2 in 
1344, that is to say, sometime in 1:07. This 
suit eventually terminated in a decree by 
which the title of Bhadramoni to a half 
share in the properties was 
and possession thereof was decreed in 
her favour. The present suit was insti- 
tuted by Bhadramoni after the death 
of Kamini which took place in Bhadra 1330, 
the plaintiff's allegation being that as the 
surviving daughter of her father she be- 
came entitled to Kamini's share and went 
to take possession of the same but 
was resisted by the defendants. The 
grounds urged on behalf of the appellanta 
are mainly three. 

The first ground is to the effect that the 
question of limitation had not been ade- 
quately dealt with by the Oourts below. 
It is urged that although a suit of this 
description would ordinarily be governed 
by Art. 14lof the First Schedule of the 
Limitation Act,in view ofspecial features 
of this case the Article that is to be 
considered applieable ie Art. 144. It is 
said that the plaintiff, after the purchase 
which defendants Nos. L and 2 had made 
in 1907 was aware of the fact that the 
said defendants had been in adverse 
possession of the share of Kamiñi in the 
properties in suit and that inasmuch 
as the said defendants being thus in pos- 
session for a period of over 12 years had 
acquired an indefeasible right to that 
Share the plaintiff has no right to in- 
stitute the present suit because whatever 
right Kamini had in the property had, 
before her death, heen extinguished by 
adverse possession on the part of the defend- 
ants. In support of this contention much 
reliance has been placed on the decision 
of the Judicial Oommittee in the case of 
eee Mudaliar v. Srirangath Anni 
D). 
| It is necessary to consider this decision of 
the Judicial Committee somewhatin detailin 
view of the misapprehension, that is involv- 
ed in the arguments that have been 
advauced as based on it. Ia that case, the 


(1) 92 Ind. Cas, 85; 52 L A 322; 42 O.L. J. 563; 
A.L R. 1925 P. O. 249;.L. R 6 A. (P. C.) 169;-49 M: 
L J. 169; 48 M. 883; 3000. W.N. 313; 28 Bom. L, R. 
173; (1926) M. W. N. 11 (P. O.). 
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facts to. put them quite shortly, were these: 
A Hindu died in 1819 leaving a widow C 
who survived until 1902. The widow made 
an adoption in 1862 and thereafter she put 
the adopted son in possession of certain 
properties belonging to the estate and 
reserving some others for her own main- 
tenance. The adopted son then began. to 
deal with the properties of which posses- 
sion, was given to him as absolute owner 
thereof, The adopted son died in 1864 
leaving a widow M, who adopted a son 
after her husband's death. This adopted 
son died in 1881, leaving a widow who died 
in 1882 but during their lifetime they 
possessed the properties. On the death of 
this widow ia 1482 her mother-in-law M i.e, 
the adoptive mother of her husband, took 
possession of the properties for a Hindu 
widow's interest and held it till 1884 when 
C forcibly ejected her. M then instituted a 
suit against C and others for recovery of 
possession of the properties alleging that 
her husband was the adoptive son of C, 
while C denied this adoption. This auit 
was commenced in 1887 and terminated in 
1892 in & decree in favour of M in which 
the adoption was declared invalid but Al's 
title by adverse possession was found. C 
died in 1902, and upon that the reversionary 
heirs of C's husband, who had died in 1849, 
instituted a suit for recovery of possession 
against the persons who were then in pos- 
session. The two main defences of the 
defendants which the Judicial Committee 
considered were: let, that the suit was 
barred by the result of the litigation of 
1887-1892, the plaintiff's claim being barred 
by the decision which had been obtained 
against C by M, the predecessor of the de- 
fendanta, in which M's title by adverse pos- 
session had been declar&d; and 2nd, that the 
suit was barred by limitation, because the 
plaintiff's claim depended upon displacing 
the apparent adoption and the suit was not 
instituted within 12 years of the adoption 
being made, as it should have been under 
ActIX of 1871, Sch. II, Art. 129, and 
because Art. 141 of Act XV of 1877 
would not apply as this last mentioned Act 
did not come into foree when that period 
of 12 years expired,—the said period having 
expired in 1874. Tho Judicial Committee 
disposed of the suit on this last mentioned 
defence. Their Lordships also dealt in 
detail with the authorities which had been 
cited at the Bar in support. of the first of 
these defences prefacing their observations 
with these words: “A protracted argument 
was submitted to the Board on the question, 
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whether under Hindu 'Law adverse 
possession against à widow in possession of 
an estate for a Hindu widow's interest bars 
the reversioner. While it is not necessary in 
the view which will later be announced by 
the Board on the question of limitation in 
thiscase to make any formal pronounce- 
ment upon this point, it may be convenient 
to say that the authorities referred to were 
as follows". Then followed a detailed 
examination of the authorities, and after 
that their Lordships observed thus: “The 
result of the cases to which their Lordships 
have referred shows, in their opinion, that 
the Board has invariably applied the rules 
of the Shivaganga case [Katama Natchier v. 
Raja of Shivagunga (2)] as sound, Hindu 
Law where that rule was applicable", Now. 
the Shivagunga case (2) related to the case 
ofa decree fairly and properly obtained in 
the presence of a Hindu widow. To cases 
of such decrees theirLordships' observations 
unquestionably apply. But the proposi- 
tion that was deducible from the principles 
laid down, in that case, namely, that “it ig 
impossible toescape the conclusion that an 
adverse possession which barred the widow 
will also bar the heirs" (per Jackson, J. at 
p. 610*) or that, “when we lookat the widow 
as a representative, and see that the 
reversionary heirs sre bound by decrees 
relating to her husband's estate which ara 
obtained against her without fraud or col- 
lusion, we are of opinion that they are also 
bonnd by limitation, by which she, without 
fraud or collusion, is barred (per Sir Barnes 
Peacock, O. J. at p. 509*)"— propositions 
enunciated in the case of Nobin €hunder 
Chuckerbutty v. Issur Chunder Chuckérbutty 
(3) need not be taken to have been approved 
of by the Judicial Committee. The Law of 
Limitation was altered by Act IX of 1871 
and Act XV of 1877, TheirLordships did 
not consider the effeet of the alteration of 
the law and the case, in my opinion, is not 
to be understood as overruling the uniform 
current of decisions of all the Courts in 
India which have had the concurrence and 
approval of their Lordships all along. In 
Harinath Chatterji v. | Mothurmohun 
Goswami (4) the Judicial Committee drew 
a distinction between the effect «of a «e 
decree adverse to the widow as representing 
the estate and the effect of adverse posses-. 
Bion as against her, and held that Art. 


(2) 8 M. L A. 539; 2 W. R. P. 0,31; 18uth. P. C, J.. 
520; 2 Sar P, O J.25,;19 E R. 843. 


(3) 9 W.R 505; B. L R. Sup. Vol. 8. ' 
d 201. A. 183; 310.8; 17 Ind: Jur. 481; 6 Bar, n, 
Q. J. 334 (P. C.). ' 
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141 in the Schedule to Act XV of 1877 fixing 
the date of female heirs’ decease as the 
starting point for limithtion, did not alter 
the existing law as to the effect ofa decree 
adverse to the predecessor as representing 
theestate, nordid thesaid Article or Art. 142 
in the Schedule to Act IX of 1871 givea 
new starting point to the successor. This 
decision did not decide that adverse posses- 
Bion against the widow for the statutory 
period precludes the reversioners from 
availing themselves of the benefit of Art. 
141, butthe cruxof the decision was the 
decree which barred the reversioners on 
the principle of res judicata. The result, 
no doubt, as pointed out by Norris and 
Macpherson, JJ.,in the case of Harinath 
Chatterji v. Mothurmohan Goswami (4) is 
anomalous, as no length of possession 
adverse to the widow would bar the revyer- 
Sioners who have 12 years reckoned from 
the widow's death to sue, but if the widow 
sues to recover the property from the per- 
son in adverse possession and fails the 
reversioners are bound by the decree. Bat 
it should be remembered that law always 
is not logic, The Full Bench decision of 
this Court in Sreenath Kur v. Prosunno 
Kumar Ghose (5) is now the settled law in 
all the Indian Oourts and there is no real 
reason to suppose that the J udicial Com- 
mittee intended to touch it by their deci- 
gion in Vaithilinga Mudaliar v. Srirangth 
Anni (1). The observations of the Judicial 
Committee in Runchordas Vandravandas 
v. Paravatibai (6) are clear authority for the 
proposition that Art. 144 which makes 
the period of limitation commence from 
the d&te when the possession of the 
defendant is adverse to the plaintiff does 
not apply where a suit is otherwise special- 
ly provided for. The. Courts below have, 
in our opinion, been right in holding that 
Art.141 applies to the case. The first 
und urged in support of the appeal 
must, therefore, fail. 
The second ground urged isto the effect 
that the plaintifi's claim in 80 far as it 
relates to O. S. Dag No. 521 is barred by O. 
Il, r. 2 of the Code of Civil Procedure, This 
argument overlooks the fact that the cause 
of action in the previous suit was entirely 
different from the cause of action in the pre- 
gent one. Inthe previous suit the plaintiff 
alleged that he had been dispossessed by 
the defendants Nos. Land 2 after they had 
made the purchase in 1909 at the auction 


(5) 9 0.934; 13 0. L. R. 872 (F. B.). 
(9.26 I. A. 71: 23 B. 725; 1 Bom, L, R. 607; 3 U. Wi 
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gale of the properties other than O. 8. Dag 
No. 521. The causes of action in the two 
suits being different, O. II, r. 2has no ap- 
plication whatsoever. [t is only where 
gome relief is abandoned or omitted from the 
prayers that are made on a particular cause 
of action that that rule has any application. 
This argument, therefore, has no force. 

he third ground that has been urged 
in support of the appeal relates to the 
question ofthe sufficiency of the finding 
at which the learned Subordinate Judge 
has arrived on the question of the relin- 
quishment that was set up on behalf of the 
defendants. The defendants' case was that 
after the decree in the earlier suit there was 
a relinquishment by the plaintiff in favour 
of defendants Nos. 1 and 2 in fespect of the 
interest of Kamini and that there was an 
arrangement under which the parties came 
to be in separate possession of specific 
plotsof land. The,Additional District Judge, 
in disagreement withthe finding of the trial 
Court, has held that the story as regards 
this relinquishment cannot be accepted. 
This isa pure question of fact and it is not 
possible for us in second appéal to interfere 
withthe finding, as regards this matter 
that has been arrived at by the learne 
Additional District Judge. This ground 
also fails. 

All the contentions urged on behalf of 
the appellants fail and this appeal is ac 
cordingly dismissed with costs. 

A, Appeal dismissed. 


—À 


CALCUTTA HIGH COURT. 
APPBALS Faon Q«1arNAL DEJBEBS Nos, 
10 AND 102 or 1926. 

August 14, 1928. 

Present: —Mr. Justice B. B. Ghose 
and Mr. Justice Bose. 
MAONEIL & OO—DzrzNpaNT No. 2— 
APPELLANT 


versus 
SARODA SUNDARI DEBI 

AND OTHBRS— PLsINT:FFS—Raseon DENTS, 

Transfer of Property Act (IV 0 1882), s. 41—Sale 

‘om ostensible owner—HEstop of real owner— 
Reasonable care’—‘Constructive notice’ — Purchase 
from joint Hindu family—Purchaser, whether bound 
to inquire into rights of female members— Partition 
between holders of superior and subordinate mr 
terests, 

It is a principle of naturel equity, which must 
be universally applicable that where one man allows 
another to hold Vise out as the ownér of an 
estate and a third person purchases it for value 
from the apparent owaer in the belief that he is 
the real owner, the m sn "lo to allows the of 
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to hold himself out shallnot be permitted to recover 
upon his secret title, unless he can overthrow that 
of the puréhaser by showing either that he had 
direot notice orsomething which amounts to con- 
structive notice, ofethe real title, or that there 
existed circumstances which ought to have put him 
upon an enquiry, that, if prosecuted, would havea 
led toa discovery of it, E 145, col. 2. 

Ramcoomar Koondoo v. Macqueen (1), followed. 

Ifthere is not actual notice that the property is 
in some way affected, and no fraudulent turniag 
away from a knowledge of facts which the res 
geste would suggest to a prudent mind, if mere 
want of caution, as distinguished from fraudulent 
and wilful blindness, is all that can be imputed to 
the purchaser, the doctrine 
notice will not apply and the 
equity, be considered, asin fact he is,a 
purchaser without notice, t 148, col. 1? 

The expression ‘reasonable care’ in s. 41 of the 
Transfer of Property Act, means such care as an 
ordinary man of ,business or a person of ordinary 
prudence would take. It is not enough to 
assert generally that enquiries should be made or 
that a prudent man should have made further 
enquiries but some specific circumstances should be 
pointed out as the starting point of an enquiry 
which might be expected to lead to some result. [p. 
145, ool. 2.] 

In the absence of special circumstances a pur- 
chaser of property belonging to Hindus is not 
ordinarily bound to inquire whether female members 
a en have any shares in the property. |p 
47, col. 1. 

There can be a partition between parties the 
interest of one of whom is subordinate te that of the 
others, [p. 148, col. 1L] 


. Appeals against the decrees of the Acting 
Subordinate Judge, Second Court, 
Hooghly; dated the 16th September, 1975. 
. Messrs. N. Sircar, Satindra Nath Mukerji 
and Satie Chandra Munshi, for the 
Appellants. 

Messrs. Amarendra Nath Bose and Nanda 
Gopal Banerji, for the Respondents. 


Le JUDGMENT. 

Bose, J.—The Appeal No. 10 of 1926 
arises out of Title Suit No. 15 of 1923 and 
the Appeal No. 102 of [928 arises out of 
Suit No. 1 of 1924. Both the Saits Nos. 15 
of 1923 and 1 of 1924 were tried together 
by the Subordinate Judge, 2nd Oourt, 
Hooghly. M : 

The properties in dispute originally 
belonged to Ram Ohand Ohatterji. The 
following short genealogical-table will be 
of use in understanding the facts of the 

ei 
i Ram Ohand Chatterjee 


Prasanna Kashar, died in 1885, 
wife Saroda Sundari Debi, 


- 


plaintiff No. 2 
f : | \ 
Debendra Nath, Surendra Nath, - Rajendra, | 
|o plaintiff defendant | dicd unmarried 
» Nol No. 3, in 1899. 
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- Each of the brothers Debendra, Surendra 
and Rajendra inherited one-third share and , 
on the death of Rajendra theirmother Saroda 
Sundari plaintiff No.2 inherited his one- 
third share. 

The defendant No. 2 Messrs. Macneil 
& Oo, with a view to construct mills began 
to acquire lands in the village of Bans- 
beriah and the neighbouring villages. 
The defendant No.1, Babu Paran Krishna 
Ohatterji, appears to have been employed by 
theeOompany for the purpose of helping 
the Oompany in the acquisition of large 
quantities of lands. Pran Krishna accord- 
ingly proceeded either to purchase or to 
take permanent leases of lands and then to 
grant sub-leases to the defendant No. 2 
Oompany. The defendant No. 3 Surendra 
helped the defendant No. 1 in all these 
transactions. Surendra on behalf of him- 
self and hia brother Debendra granted 
mourasht mokurart paita in respect of 16- 
annas share ofthe disputed land (7 plots) 
in favour ofdefendant No, 1 Pran Krisbna 
on the 23rd June, 1921, Plaintiff No. 1, 
Debendra, resided atthe time at Lucknow 
where he was in the service of the Railway 
Company. Surendra held a general power- 
of-attorney from the plaintiff No, 1, 
Debendra, The management of the pro- 
perties was left with Surendra who used 
to pay and reslize rents and looked after the 
properties in a general manner. 

Plaintiffs’ case is that Surendra had no 
right to grant permanent lease and that 
the lease in favour of defendant No. 1 waa 
afraudulent and collusive transaction and 
the rights of the plaintiffa could not be 
affected by the lease. The subject-matter 
of the Suit No. 15 of 1923 is Plots Nos, 2 to 
7 of the lease. The area is 19 bighas 4 
cattas and 11 Chittaks oflend. In this suit 
plaintiff's prayer is for declaration that they 
have two-thirds share and for partition. 

In Suit No. 1 of 1924 the subject-matter 
isthe Plot No. 1 of the disputed lease, Its 
area is 2 bighas. Plaintiffs in this euit 
pray for declaration of right and for con- 
firmation of possession of land. 

The defence of defendants Nos. 1 and 2,in- 
teralia, is thatthe suits are not bona fide, that 
defendant No. 3, Surendra, had full authority 
to grant the permanent lease under “the 
general power-of-attorney executed by 
plaintiff No. 1, Debendra, that the plaintiffa 
and Surendra formed an undivided Hindu 
joint family of which Surendra was the 
karta, that the plaintifis were all along 
aware of the transactions and have ratified 
them, that the joint family was benefited 
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by the transaction, that the disputed lease 
was for a selami of Rs. 650 per bigha and 
on a rental of Rs. 20 per  bigha, that 


Rs. 13,180 was paid as selami, that 
the suits have been instituted at the 
instigation of Surendra that the suits 


re not maintainable in the present 
form and that the suits are barred by 
estoppel, acquiesence and waiver. 1 should 
mention here that defendant No. l has 
granted a permanent lease in respect of the 
lands in favour of defendant No. z. =. 

The learned Subordinate Judge dismissed 
the claim of plaintiff No. 1, Debendra, but 
he decreed the claim of plaintiff No. 2 
Baroda Sundari. He has held that plaintiff 
No. 2 has one-third share in the land in 
Suit No. 18 of 1923 and so he has passed a 
preliminary decree in this case direoting 
thepartition by metes and bounds. In Suit 
No. 1 of 1924, he has held that the plaint- 
iff No.2 has one sixth share in the jamar 
right in the 2 bighas plot. So he has declared 
plaintiff No. 2'eone-sixth share and con- 
firmed her possesaion in it. iia No. 2 

ompany prefers this appeal. 

° The Aap came on for hearing on 25th 
May, 1927, before this Gourt when the 
following two issues were framed and sent 
down to the lower Court for specific 
findings upon the evidence on the record 
and upon such further evidence as the 
parties might adduce. f 

* «1. Whether plaintiff No. 2 is estopped 
from asserting her right to the property in 
suit by reason of her conduct or ofany 
statement made by her or of her silence 
when ij was her duty to speak? . 

2, "What is the area of the lands in the 
possession of the tenante under plaintiff 
No. 2 and her cosharers which were 
purchased by Debendra or Surendra either 
ata Court sale or by private treaty and 
whether plaintiff No. 3 was entitled to 
khas possession of these lands in any 
event?” 

The learned Subordinate Judge after 
taking further evidence has found that 
the plaintiff No. 2 is not estopped by 
reason of her conduct or of any statement 
made by her or of her silence, with regard 
to the second issue his finding is that the 
total quantity ofland in the possession of 
tenants under plaintiff No. 2 and her co- 
sharers which was purchased by Surendra 
and Debendra is 6 bighas 3 caitas. He 
is of opinion that these tenants had under- 
raiyati interest and that after they vacated 
the lands these reverted khe 
possession of their landlords, the plaintif 
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No. 2, Surendra and Debendra and ao the 
plaintiff No. 2 is entitled to get khas posses- 
sion of her one-third share in the said 6 
bighas and 3 cattas, He also finds that the 
“Pataria” tank which was surrendered by 
the tenant and the land held by Punna Das 
came into the khas possession of plaintiff 
No. 2 and her co sharers. 

The appellant Oompany has taken objec- 
tion to the findings ofthe learned Sub- 
Judge on the two issues stated above.. 

The first point urged by the learned 
Oounsel appearing on behalf of the defend- 
ant No. 2 is that the defendant No, 2 was 
protected in the circumstances of the case 
by s. 4lof the Transfer of Property Act, 
It is in evidence that the defendant No.1 
Pran Krishna Ohatterji had great confi- 
dence in the defendant No. 8 Surendra— 
Defendant No. 3 Sarendra Nath says in his 
deposition that he helped the defendant 
No. 1, P. K. Ohatterji in the matter of 
acquisition of lands in that locality for 
defendant No. 2 and that P. K. Ohatterji 
had confidence in him. There were dealings 
by defendant No, 3at the time in thousands 
of rupees of the defendant No.1. The office 
ofthe defendant No. 1 was located in the 
house of defendant No. 3. Defendant No. 1 
occasionally went there. When the office 
was opened there the females of Suren's 
family used to cock the food for defendant 
No. 1 and his officers. Suren's daughter 
had some trouble in the eyes and both 
Buren and.Deben went with her to defend- 
ant No. 1's Oalcutta house fortreatment 
on one oceasion and remained there. 'The 
propertieg in dispute belonged to Prasanna 
Kumar Ohatterji who died in 1885 leaving 
the widow plaintiff No. .2, Surendra, 
defendant No, 3, Debendra, plaintiff No. 1 
and Rajendra who died in 1599. On the 
death of Rajendra plaintiff No. 2, Saroda 
Sundari, inherited his one-third share, 
Defendant No.1 did not know at the time 
ofthe patta that Surendra and Debendra had 
a brother Rajendra and that the mother 
inherited the one-third share of Rajendra. 
Defendant No. 3 Surendra, in the permanent 
lease granted to defendant No. 1 stated 
that he and his brother Debendra had 


the 16 annas share, Some  dakhilas, 
kahuliyats, copies of plaints, decrees 
and sale certificates were produced 


before the defendant No. 1 by Suren, 
defendant No.3. Thedakhilas were grant- 
ed by Surendra and Debendra to tenants 
in respect of aome of these lands.” Hxhibit 
G, registered kabuliyat, waa executed by one 
Purna Chandra Das in favour of Debendra 
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aud Surendra on,the 24th May, 1916, in 
respect of some of these lands. Exhibit J 
will show that Debendra and Surendra 
instituted a suittfor recovery of arrears of 
rent in April, 1917, against Umasashi 
widow of Purna Ohandra Das in respect 
of lands, Fixhibit1 is the decree passed 
in favour of Surendra and  Debendra. 
Ex. K to Ex. K2, sale certificates 
shew that Surendra and Dabendra purchas- 
ed some of the lands at sales held in execu- 
tion of their decrses, It will be seen that 
the rent receipts were granted by the two 
brothers, the kabuliyats were obtained by 
the two brothers and rent suits in respect 
of the lands were instituted by the two 


brothers. The two brothers have 
been  dealifg with the properties 
for many years, The evidence of 


defendant No. 3, Buren,is that his mother's 
name was not explicitly disclosed ia any 
dakhila granted by them, that all the 
settlements wera made in the names of 
himself (Suren) and his brother Deben 
and not in his mother’s name and that 
Sarat Rajak surrendered his holding in 
the names of the two brothers only, All 
the properties were recorded in the name 
of Deben inthe settlement proceedings iu 
1907—I have already said thet defendant 
No. 1 had great confidence in Suren, 
Reference has been made to the evidence 
of P. K. Ohatterji defendant No.1 where 
he says: “ Suren and my manager usually 
approved title. They referred to me in 
cases where they could not understand. 
I also consulted my Pleader aud Attorney.” 
This goes to show that in cases of doubts 
the documents ware referred to P.K. 
Uhatterji by Suren and P.K, Ohatterji's 
manager, and that P, K. Ohatterji in those 
cases consulted Pleadersa and Attorneys. 
In the present case the title deeds given 
to defendant No. ldidnot shew any de- 
fect in the title of the two brothers Surendra 
and Dabendra, It has been urged on the 
side of the respondent that Ex. 9 mortgage- 
bond executed by defendant No 3in 1911 
in favour of his brother-in law showed that 
defendant No. 3 had one-third share, that 
defendant No.3 hal a brother Rajendra 
and that had the defendant No. 1 enquired 
for incumbranoes in the Registry Office he 
would have discovered the secret title of 
the mother. Exhibit9 does not relate to 
any ofthe properties in dispute. Had the 
defendant No. 1 inspeeted the Registry 
Office lie would have found in the index 
that some other properties had baso mərt- 
gaged by Suren to his brother-in-law, 
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That would not have led him to an enquiry 
as to the title of the properties which. 
are the subject-matter of the lease. “It 
isa principle of natural equity, which 
must be universally applicable that where 
one man allows another to hold himself 
out as the owner of an estate and a 
third person purchases it for value from 
the apparent owner in the belief that he 
is the real owner, the man who so allows 
the other to hold himself out shall not 
be*permitted to recover upon hissecret title 
unless he can overthrow that ofthe pur- 
shaser by showing either that he had 
direct notice orsomething which amounts 
to constructive notice, of the real title,or that 
there existed circumstances which ought 
to have put him upon an enquiry, that, 
if prosecuted, would have led to a dis- 
covery of it’: Ramcoomar Koondoo v. Mac» 
queen (1). Section 4L of the Transfer of 
Property Act which was founded on the 
aforesaid dictum of the Judicial Committee 
requires the following conditions for its 
applieation—(1) that it was by consent, 
express or implied, of the persons claim- 
ing titlethat another person is held out 
as the ostensible owner of such property; 
(2) that such ostensible owner transfers 
it for valuable consideration; (3) that the 
transferee has acted in good faith and 
has taken reasonable care to ascertain 
that the transferor had power to make the 
transfer. The expression “reasonable care” 
in the sevtion has been interpreted aa 
meaning such care as an ordinary man 
of business ora person of ordinary pru- 
dence would take and itis not enough to 
assert generally that enquiries should be 
madeor that a prudent mau should have 
made further enquiries but some specific 
circumstances should be pointed out as 
the atarting point of an enquiry which 
might be expeoted tolead to some result. 
“Tt isindeed, scarcely possible to declare 
& priori what shall be seemed construotive 
notice, because, unquestionably, that which 
would not affect one man may be abun- 
dantly sufficient to affect another. But I 
believe I may with sufficient accuracy for 
my present purpose and without danger, 
assert thatthe cases in which constractive 
notice has been established, resolve fhem- 
selves iuto two classes:—Iirat, eases in 
which the party charged has had actual 
notice that the proparty in dispute was, 
in fact, charged, encumbered, or in some 
way affected, and the Gourt has thereupon 


L) LA Sap. Vol 49; IL B. L. R.46;18 W. R 163; 
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bound him with constructive notice of 
* facts and instruments to a knowledge of 
which he would havb been led by an en- 
quiry after the charge, incumbrance, 
or other circumstances affecting the pro- 
perty of which he had actual notice; and, 
secondly, cases in which the Oourt has been 
satisfied from the evidence before it, that 
the party charged had designedly abstained 


from inquiry for the very purpose of avoid-- 


ing notice. The proposition of law, upon 
which the former class of cases proceeds, 
is not that the party charged had notice of 
a factor instrument, which in truth related 
tothe subject in dispute without his know- 
ing that Buch was the case but that he 
had actual notice that it did so relate. 
The proposition of law, upon which the 
second class of cases proceeds, is not that 
the party charged had incautiously neg- 
lected to make enquiries, but that he had 
designedly abstained from such enquiries, 
for the purpose of avoiding knowledge—a 
purpose which if proved, would clearly 
show that he had a euspicion of the truth, 
anda fraudulent determination not to 
learn it. If, in short, there is not actual 
notice that the property is in some way 
affected,andno fraudulent turning away 
froma knowledge of facts which the res 
geste would suggest to a prudent mind; if 
mere want of caution, as distinguished from 
fraudulent and wilful blindness, is all 
that can be imputed to the purchaser— 
there the doctrine of constructive notice 
will not apply; there the purchaser will, 
in equity, be considered, as in fact he is a 
bona fjde purchaser without notice, This 
is clearly Sir Edward Bugden's opinion 
nggene Vendor and Purchaser, Edition 10, 
ol. 3, pp. 471, 472], and with that sanction, 
I have no hesitation in sayingit is mine 
also [See Jones v. Smith (2). In the pre- 
sent case the defendant No. 1 who had 
reat confidence in the defendant No. 3 
urendra was told by him, that he and 
hia brother Debendra had ths 16-annas 
share. Defendant No. 1 from the deeds 
viz.,rent receipts, copies of plainte, sale 
certificates, kabuliyats ete., produced before 
him by defendant No.3 found that the two 
brothers had the 16-annas sharein the 
properties. Surendra, no doubt, in his 
deposition states that he told defendant 
No. | thathe had a brother Rajendra. De- 
fendant No. 1 denies having been informed 
about it by Dabendra, I have already 
referred to the recital in the permanent 
(2) (1841) 1 Hare 43 at pp. 95,50; 68 E. R. 043; 11 
L. J. Oh. 83; 58 R, R. 22, - 
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lease to the effect that» the two, brothers 
had 18-annas share. There is no doubt 
that Surendra has perjured himself. The 
learned Subordinate Judge has also dis- 
believed the story of Surendra. Had the 
title of plaintiff No. 2 been disclosed in 
any manner to defendant No. 1 then sure- 
ly,he would have taken care to have 
plaintiff No. 2joined in the lease as he was 
paying very goodprice for the property, 
In this connexion, I should state here that 
the finding of the Subordinate Judge, Mr. 
M. N. Das, to the effect that the mother 
was at Lucknow at the time of the lease 
is not supported by evidence. Inorder to 
come to the finding that the mother was 
at Lucknow from 1919 up to, the date of 
the lease, i. e, June, 1921, the learned 


'Bubordinate Judge relies upon the evi- 


dence of plaintiffs witnesses, and upon a 
post-card Ex. 13 written by Surendra to 
Debendra on the 26th December, 1919. 
The post-card certainly does not show 
that the mother was at Lucknow in 1023. 
The learned Subordinate Judge observes: 
"It is only defendant's witness Rajendra 
Nath Ohoudhuri who says that Surendra’s 
mother wasat the Bansberiah house when 
Pran Krishna's office was located there. 
I feel no hesitation in rejecting this state- 
ment as unworthy of credit”, He is not 
correct there. There is the evidence of 
defendant No, 1, Pran Krishna Chatterji 
that when he opened his office in Suren’s 
Baithakkhana Suren Babu's mother was 
at the house, that whenever hé went to 
Bansberiah during the continuance of his 
work, he all along saw Suren Babu's mother 
in the house from 1919 to 1921, that he 
called heras mother also and she used to 
come out before him and that Suren’s 
mother. was aware ef all the transactions in 
dispute at their respective times. There is 
no reason to disbelieve him as no question : 
was specially put to him in cross-examina- 
tion with regard to this matter on the side of 
the ‘plaintiff-respondent. It is now urged 
thatas defendant No. 1 knew that Surendra 
had a mother he ought to have enquired of 
the motherif she had any share iu these 
properties. Reference has been made by the 
learned Advocate appearing for the re- 
spondent to the case of Azima Bibi v. Sham- 
alanand (3), “The appellants were female 
members of & Muhammadan family which 
had adopted tho Hindu religion in matters 


(3) 11 Ind. Ons. 458,40 0. 378; 17 O. L.'J. 308; 17 
O. W. N. 121; 13 M. L. T. 153; (1913). M. W. N. 125; 11 
d 169; 15 Bom. L. R. 423; 25 M. L. J. 68 
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of worship, and as to which both Oourts in 
India concurrently held that there was no 
custom provdd excluding female members 
from inheritance, which waa the case get up 
by respondent (who wasa Pleader of some 
standing). Inasuit brought by the latter 
to enforce a mortgage-bond which had, been 
executed only by the male members ofthe 
family, in which suitthe appellants werealao 
joined as defendants, the first Court made 
8 decree against the interest of the male 
defendants only in the property; but the 
High Oourt decreed the suit against both 
the male and female defendants on the 
ground that, because the female members 
had not actively interfered in the mange- 
ment of thé property, the male defendants 
must be taken to have represented them in 
the mortgage transaction. It appeared that 
in other transactions the male members of 
the family had dealt with the family pro- 
perty without the active concurrence of the 
females: Held, by the Judicial Committee 
(reversing the decision of the High Court), 
that the evidence didnot prove that the male 
defendants had ‘represented’ the appel- 
lante, The latter were pardanashin ladies, 
and naturally left the mangement of the 
property to their male relatives, There 
was nothing toshow that the appellants 
had misled the respondent either by word 
or conduct to the belief that they had no 
proprietary interest in the property; and 
he made no enquiries in the matter from 
them er from their husband as he might have 
done if he had any doubt inthe matter. 
The decree of the High Court was, therefore, 
erroneous 80 far as it made the appellanta 
liable, and should have been limited to 
making liable the oniy interests in the 
property of the defendants, the executanta of 
the mortgage-bond". In the present case as 
the property belonged to Hindus the 
defendant No.1 had no reason to suspect 
that the mother could have any share in 
the property while in the ruling referred 
to as the property belonged to Muham- 
madans, daughters would ordinarily get 
shares in the properties of their 
fathers. In these circumstances the 
defendant No. 1 should be considered to 
bea bona fide purchaser without notice. 
It hasbeen urged on the side of the plaintiff 
No. 2 that the consideration money for 
the lease has not been paid to the defendant 
No. 3. There is no allegation in the plaint 
that ho selamt was paid for the lease to 
defendant No. 3, It is admitted in the 
plaint that the defendant No. 3 has been 
helping the defepdant No, 1 in acquiring 
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lands and regen on his occupation as'a 
broker. The evidence is that large sums 
of money were paid by defendant No. 1to 
defendant No. 3 for the purpose of 
acquisition of lands in that locality. Ex- 
hibit C, shows the receipt of Rs. 7,500 as 
advance of selami money paid on 9th May, 
1921. The recital in the lease, Ex. B, dated 
23rd June, 1921, is that Rs. 7,500 had been 
paid before as under receipt (Ex. O.) and 
that Rs. 5,680-12 annas 10 pies was paid 
on the date of the lease. Reference has been 
made to the evidence of defendant No. 1, 
P. K. Ohatterji, that Suren on taking 
Rs. 7,500 from him in Baisakh 1328 gave 
him the s&me amount either on that very day 
or on the next day on his (P, K. Ohatterji's) 
asking as already amounts more than 
what was due was paid to him (defendant 
No. 3). Exhibit M  account-book was 
written out by Kali Oharau Sett witness 
No. 3 for the plaintiff. The evidence of 
Rajendra witnses No, 2 for defendant is 
that the figures written in pencil in Ex. M 
are in the handwriting of defendant No. 3. 
Exhibit M shows that when Suren returned 
Rs. 7,500 to Pran Krishna he had about - 
Rs. 17,000 of defendant No.1 in his hands. 
If Surendra chose to pay back Rs. 7,500 as 
he had Rs. 17,000 of defendant No’ 1 in his 
hands that would not affect the case, The 
arrangement between defendant No. 1 and 
defendant No. 3 was that in case the 
transactions would be completed regarding 
the acquisitions of other lands in the locality 
defendant No. 3 would get large commis- 
sions from him as a broker. The case of 
defendant No. 1 is that several trahsactions 
were not complete and that defendant 
No. 3 already took large sums in advance 
from him. So the defendant No, 3 and 
defendant No. 1 subsequently quarrelled 
and there is no doubt that this suit has been 
instituted at the instance of defendant 
No. 3 in order to screw out some more 
money from the defendants Nos. 1 and 2. 
It is clear from the evidence both oral and 
documentary that the selami money for 
Ex. B lease has been duly paid to the 
defendant No. 3. I have already said that 
the defendant No. 1 had no direct notice, 
of the title of the plaintiff No, 2. There 
was no circumstance which would be 
calculated to put defendant No. 
1 upon enquiry. I now find that the 
lease was for valuable consideration. In 
the circumstances of the case the defendant 
No. 1 was protected by s. 41 of the 
Traasfer of Property Act, I, therefore, hold 
that the defendant No, 1 and consequently 
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th& defendant No. 2 hps acquired valid 
and good title to the 16-annas share of the 
properties in dispute in the two suita, t.e., 
Suit No. 15 of 1923and Suit No. 1 of 1924 
by virtue of the lease Ex. B. i 


The next point urged in Appeal No. 10 
of 1926 on the side of the appellant is that 
in case of a decree for partition there should 
be a partition of all the lands of the 
plaintiffs Nos. 1 and 2 and defendant 
No. 3. In my opinion there is substance 
in this contention and all the lands of the 
brothers and the mother should be brought 
into the hotchpot. In the first place the 
defendants Nos. 1 and 2 are not co-sharers 
of the two brothers and their mother, 
Defendants Nos. 1 and 9 obtained perma- 
nent lease of the lands and so they have 

"subordinate interest, In the second place 
there is evidence on the record to show 
that defendant No. 3 and the two plaintiffs 
have other lands. The.evidence of plaintiff 
No. lis that they have 18 bighas of land 
in Sultangacha,4 bighas near Oharaktola 
and some properties at Amta. They have 
also & commodious dwelling house. The 
general principle, no doubt, is that a co- 
sharer in joint property cannot by dealing 
with such property affect the interest of 
the other cosharers therein. There can 
bea partition between parties ihe in- 
terest of one of whom is sub- 
ordinate to that of the others, In the 
present case the plaintiff No. 2 is an old 
lady over 80 years old.- On her death the 
property will go tothe plaintiff No. 1 and 
defendaht No.3. In these circumstances 
we are of opinion thatall the properties of 
the plaintiffs Nos.1 and 2 and defendant 
No. 3 should be partitioned so that if 
possible the properties in dispute may be 
allotted to defendant No. 3 and plaintiff 
No. 1. In that case the defendant No, 2 
-would be recouped ont of the share of thé 
lessors. I should mention here that it is 
not urged on theside of the defendant No. 2 
appellant that the suit is not maintainable 
in its present form inasmuch ae all the 
properties have not been brought into the 
-hotchpot, His contention which is to the 
effect that all the properties may be includ- 
‘ed so thatas a matter of equitable relief 
defendant No. 2 may get these lands from 
‘the share of plaintiff No. 1 and defendant 
‘No. 3 and that plaintiff No, 2 may get her 
allotment elsewhere is weil-founded. In 
‘this connexion I should mention here that 
the learned Counsel appearing for the 
defendant No. 2 states that" defendant No. 2 
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is ready to bear all the costs of such parti- 
lion. . 

Reference has been made to'Sris Chandra 
Datia v. Mahima Chandra Datta (4) on the 
side of the respondents, It wasa suit by a 
lessee for partition of the landsleased out 
to him. Defendant No. 2, no doubt, can 
bring a suit for partition of these properties 
alone. So the ruling referred to above has 
no application to the present case. f 

In view of my finding on the first point, 
i. e. regarding the protection to be afforded 
to defendant No. 2 urider s. 41 of the 
Transfer of Property Act we hold that the 
plaintiff No, 2 is not entitled to succeed in 
the two suits, The claim of pleintiff No.1 
has been dismissed in the saver Court and 
he has not preferred any appeal. 

So the Appeals Nos. 10 and 102 of 1926 
are allowed with ceste. The decrees and 
judgment of the Subordinate Judge are set 
aside so far as they were in favour of plaint- 
iff No. 2. The suits are dismissed with 
costs. In Appeal No. 102 costs one gold 
mohur. 

B. B. Ghose, J.—1 agree, 

A, Appeals allowed. 

(4) 33 Iud, Cas, 17; 23 0, L, J. 931. 


CALCUTTA HIGH COURT. 
LETTBRS PATENT APPBAL No. l or 1927. 
e duly 20, 1927. 
Present :—Sir George Olaus Rankin, Kr., 
Chief Justice, and Mr. Justice Mitter. 
INDU BHUSAN BASU—Daranpant— 
APPRLLANT i 


versus 
JATINDRA NATH ROY AND ANOTHER 


—PLAINTIFES--RESPONDHNTB, | 

Landlord and tenant—Rent suit —Tenancy in 
vespect of plaint lands denied—Liability for jama 
admitted— Decree for rent, legality of. — . 

The plaintiff sued for rent at a particular rate in 
respect of certain specific plots, The defendant 
denied the relationship of landlord and tenant as 
to those plots but admitted that he held & jama 
under the plaintif ab the rate mentioned in the 
plaint, though not in respect of those lands. The 
plaintiff was not able to prove the tenancy in respect 
of the suit lands: 

Held, that the plaintiff could not be given a decree 
for rent notwithstanding the defendant's admission, 
Lp. 149, coL 1.] 

A rent-deoree cannot be given in respect of wrong 
land or without specifying properly what land is 
covered by the decree, [ibid.} f . 

Letters Patent Appeal against thejudg- 
ment of Mr. Justice Cammiade, in Appeal 
from Appellate Decreg No. 2178 of 1924, 
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dated the 18th November, 1926, reversing 
the decree of the Officiating Subordinate 
Judge, Jessore, dated the 27th August, 
1924. e 

Babu Hemendra Chandra Sen, for the 
Appellant. 

Babu Profulla Kamal Das, for thə Re- 


spondents. 
JUDGMENT. 6 


Rankin, C. J.—This isa Letters Patent 
Appeal from the judgment and decree of 
my learned brother Mr. Justice Cammiade. 
The suit was a rent suit and the plaint- 
if in his plaint set out certain survey 
plots, fifteen in number, as being the 
subject-matter of the tenancy. He did 
this in compliance with s. 148 of the 
Bengal Tenancy Act and also in compliance 
with the rules under the first Schedule of 
the Code of Civil Procedure as amended 
by this Court. The jama which was 
claimed was Rs. 8-4-0, The defendant 
resisted on the ground that there was no 
relation of landlord and tenant between 
the plaintiff and himself in respect of 
these survey plots. He admitted that he 
held & jama at Rs. 8-4-0 under the plaint- 
iff but not as he says, for these lands, 
The first thing that happened was thata 
local investigation was made by'a Com- 
missioner and the learned Subordinate 
Judge of the ilower Court on appeal, 
came to the conclusion that it was not 
proved that there was any tenanoy held 
by the defendant under the plaintiff of 
these fjfteen survey plots. Having come 
to that conclusion he dismissed the suit 
being of opinion that he could, not possi- 
bly give a deoree for rent in respect of 
wrong lands or without specifying pro- 
perly what land is covered by the decree. 
So far it seems to me that the learned 
Subordinate Judge w&s right. My learned 
brother in this Oourt took the view that 
it was entirely unnecessary to consider 
what the lands were as long as it was 
agreed that there was sometenancy at the 
rent claimed. With reference to that 
contention I respectfully dissent. It ap- 
pears to me that unless every rent-decree 
be definitely given in respect of a certain 
ascertained land the state of this pro- 
vince would get even more confused in 
the matter of agricultural right than it 
is.at present. I do not know how decrees 
can be worked out by any other method. 
No doubt, a mere incidental dispute 
about boundary has got nothing to do 
with a rent suit, but in this case the 
plaintiff says that hewas the defendant's 
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landlord in respect of fifteen plots. The 
defendant's case was thatno one of these 
fifteen plots was any part of the tenancy. 

Then, the next ‘question is that matter 
being disposed of, whether there was a 
right of appeal and if not. whether the 
learned Judge should have interfered in 
revision. In my judgment ifthe Subordi- 
nate Judge's decree was right then it 
does not much matter whether there was 
a right of appeal ora right of revision. 


e The only other ground on which the 
Judzmant ls really attacked is this, Itis 
said that the learned Subordinate Judge 
aoted onthe reportof the Commissioner and 
that this Commissioner when he went and 
examined the land on the spot did not 
record in writing evidence as he went 
along. As regards that I am quite clear 
here that if the parties had intended to 
call evidence to have it recorded they 
could have done so. I am not minded to in- 
terfere now on such a ground. As regarde 
the question whether there was a right of 
appeal, the matter is a little exceptional. 
It was agreed or conceded at the trial 
that the land of this tenancy was really 
the land comprised in the kabuliyat, Ex. A, 
which the plaintiff or his predecessor had 
given to asuperioriandlord. The defend- 
ant claims to have the same and the 
Subordinate Judge agrees with him that 
these lands are not the lands of Hx. A. 
Therefore, it is said that that is as good asa 
decision that thé plaintiff under Ex, A 
has got no claim to the lands, and that is 
a decision about the plaintiff's title. I do 
not really think that it was, because the 
only real decision is that these fifteen 
plots are not the lands which the plaintiff 
let to the defendant, Still the matter is 
complicated further because it seems that 
in the written statement the defendant set 
up that as regards the fifteen survey plots 
not only were they not the lands which he 
held under the plaintiff but that they were 
his own lands and he was in possession of 
them. The learned Subordinate Judge has 
not purported to find asa fact that these 
are the defendant's own lands, nor has he 
purported to declare that the defendant is 
in any way in possession of them, He has 
gone solely upon the question whether or, 
not these are the lands comprised in the 
admitted tenancy of the defendant under 
the plaintiff. It is perhaps a nice question 
whether there was any decision as to title, 
My own view is that there was none, 
Whether there was or not no longer mat- 
ters, 
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In my judgment this appeal should be 
allowed, The ‘decree of Mr. Justice Cam- 
ihiade is set aside and,that of the learned 
Subordinate Judge is restored with costs 
before Mr. Justice Oammiade and before 
this-Oourt. 

Mitter, J.—I agree. . 

A. Appeal allowed. 


ems 


CALCUTTA HIGH COURT. 
APPHALS FROM APPELLATE ORDERS Nos. 378-380 
oF 1927, 
July 27, 1928, 
Present:—Mr. Justice B. B. (those and 
Mr. Justice Bose. 
MANIRUDDIN MANDAL AND oTHER8— 
DRFENDANTS—ÀPPRLLANTS 
veraus 
Sreemati OHARU SILA DASSI— 
PLAINTIFE— RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), 8. 20 (1) (2)— 
Hyectment suit— Plea of occupancy right—Defendant 
in possession for long number of years—Area subsequ- 
ently declared as village—Acquisition of occupancy 
rights. 

n an action for ejectment where the defendant 
and his predecessors-in-title have been in possession 
for a long number of years, it is not necessary to 
make an enquiry whether the defendant had ac- 
quired occupancy right inasmuch as under the 
amended s 20 (1) (a) which has been added to the 
Bengal Tenancy Act, the defendant must be con- 
sidered to have held the land for a continuous 
period of 12 years, although the area has subsequ- 
ently been deolared to be a villa 


ge. 

Appeals against the orders of the Sub- 
ordinate Judge, Firat Court, 24-Perganas, 
dated the 20th May, 1927, reversing those 
of the Munsif, Second Court, Basirhat, 
dated the 7th September, 1925. 

Mr. Nasim Als, for the Appellant. 

JUDGMENT,—In this case the learn- 
ed Subordinate Judge remanded the cases 
at the request of the Pleaders for both 
parties for the purpose of taking evidence 
on the question whether the lessor of the de- 
fendant, Nabin Bar, was an occupancy raiyat 
or not. The matter arises out of an action 
in ejectment. The respondent brought a 
suit for rent and obtained a decree for 
ejectment against her tenant Nabin. It 
appears that Nabin and his predecessor-in- 
interest had been holding the land in ques- 
‘tion for a considerable number of years. 
In fact, it appears that the grandfather of 
Nabin, Kamal Bar was the original tenant. 
It hes been found by both the Courts 
below that Kamal was a ratyat. The 
previous suit brought against Nabin 
prcoeeded upon the basis that Nabin was a 
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non-occupancy raiyat. The Subordinate 
Judge has held that that decree would 
not be binding on the present defendants 
who claimed to have held*thelsnd under 
Nabin. The Munsif made a decree in 
ejectment. The Subordinate Judge 
held that it should be found 


. whether Kamal or his successor had acquir- 


ed occupancy right before the Bengal 
Tenancy Act came into operation and the 
cases were remanded to take evidence upon 
that question. It, however, appears that 
it is not necessary to make that enquiry 88 
under the amended s. 20 (1) fa) which has 
been added to the Bengal Tenancy Act, 
Nabin would be considered to have held 
the land in the village for a continuous 
period of 12 years, although* the area was 
declared to bea village on the 14th February, 
1812. That being so the further enquiry 
directed by the Subordinate Judge is 
unnecessary. The decrees for khas posses- 
sion which were made by the Munsif cannot, 
therefore, stand according to the view 
expressed by the Subordinate Judge. The 
order of remand is unnecessary under the 
circumstances stated above. 

These appeals will, therefore, be allowed 
and the suits for Khas possession dismissed 
with costs in the trial Court. There will 
be no costa in the lower Appellate and this 
Oourt, because it was the duty of the 
defendants who were appellants in the 
lower Appellate Oourt to point outthe 
enactment to the Judge below. 

A. Appeala allowed. 


CALCUTTA HIGH COURT. 
APPBAL FROM APPRLLATH DzonEB No. 956 
or 1926. 

July 19, 1928. 

Present:—Mr. Justice Suhrawardy and 
Mr. Justicb Garlick. 

TINKARI MUKHERJ EE—DRFENDANT— 
APPELLANT 
veraus 
Maharaj Kumar MAHIMA 
NIRANJAN OHAKRABARTY 
AND ANOTBRR—PLAINTIFF— E E8PONDENTS. 

Bengal Patni Taluks Regulation (VIII of 1819), ss. 5, 
6—Transfer of patni—Transferor's liability for rent 
fee of fee and tender of security by transferee, 
epect oJ. 

The liability of a patnidar for rent does not cease 
on the transfer of the patni or even onthe deposit 
of the fee by the transferes and the tender of the 
necessary security, but continues until the.semin- 
dar has accepted the ‘transferee and registered his 
name or has been compelled by the Civil Court to 
doso [p. 153, col, 1] < T 
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Appeal against the decree of the District 
Judge of Birbhum, dated the 11th Decem- 
ber, 1925, affirming that of the Subordinate 
Judge, Birbhunf, dated the Ist August, 

Messrs. Bankim Chandra Mukherji and 
TA Prasanna Mukherjee, for the Appel- 

t, 

Mr, Sitaram Banerjee, for the Respond- 
ents, 

JUDGMEN'T.—The only point can- 
vassed in this appeal is whether the 
appellant (defendant No. 1) is liable for 
the amount of rent decreed against him. 
The suit is for patni rent for the period 
from Magh kist of 1327 to Baisakh 1330, 
that is, from January 1921 to April 1923. 
The appellant's contention is that his 
liability for rent had ceased from the 22nd 
March, 1922—the date on which he made a 

ift of this pami to his daughter-in-law, 

he trial Court passed a decree against the 
appellants up to the Magh kist of 1329 or 
17th February, 1923—that being the date 
when the security money was paid and the 
name of the transferee was registered in the 
zemindar's sherista. The decree was up- 
held by the District Judge in appeal. It 
is argued that the Patni Regulation invests 
the patnidar with absolute right of transfer 
and, therefore, as soon asthe patnidar 
assigns his interest to any person his liabil- 
ity for rent ceases on and from that date, 
It is contended on the other side that the 
liability of the patnidar under the Regula- 
tion continues till the zemindar registers 
the transferee as a tenant and has removed 
the name of the original patnidag. In our 
opinion the respondent's contention must 
be upheld, Section 5 of Regulation (VIII 
of 1819) vests the rigbt of alienation 
of a patni taluk in the holder thereof, 
It further says that it shall not be 
competent to the zemindar to refuse 
io register and Otherwise to give 
effect to such alienations by discharging 
the party transferring his interest from 
personal liability. But he may demand his 
fee fixed at a certain percentage and may 
also demand security from the transferee or 
purchaser to the amount of one-half of the 
jama or yearly rent payable to him for the 
tenure transferred. Saction 6 says that it 
shall be competent to the zemindar or 
other superior to refuse the registry of any 
transfer until the fee above stipulated is 
paid and until substantial security for the 
amount specified is tendered and accepted. 
Section 5 gives thepatnidar a general right 
of transfer even without the consant of the 
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zemindar but s. 6 protects the right of the 
zemindar and postpones the discharge of the . 
patnidar from personel obligation till the 
zemindar is secured in his right to receive 
rent. So long, therefore, as the zemindar is 
not satisfied that the transferee may be 
looked upon for the rent reserved he has 
the right to refuse to recognise the trans- 
foree. But if he wilfully refuses to approve 
the security tendered by the purchaser he 
may be compelled to accept it and give 
effact to the transfer without delay. These 
two sections read together indicate that the 
patnidar has the absolute right of transfer; 
but the zemindar has theright to refuse to 
recognise the transfer and hold the patnidar 
liable under the obligation created by the 
contract until the transferee gives sub- 
stantial security whichis accepted by the 
zemindar or which he is compelled by the 
Civil Court to accept. A great deal of 
argument has been wasted on what should 
be the general law in a matter like this or 
whether under other enactments liability 
of a lessee should continue after the 
transfer. These sections of the Patni Law 
have been interpreted in several cases. In 
Khettur Paul Singh v. Luckhee Narain 
Mitter (1) the question was .between the 
patnidar and the dar-patnidar, It arose 
under ss, 5 and 6 ofthe Patni Regulation. 
The suit was brought by dar-patnidar to 
recover from the patnidar certain sum 
which he had paid as rent to the zemindar 
in order to save thepatni. The der-patnidar, 
however, had not got his name registered 
in the zemindar's  sherista; and it was, 
therefore, objected that thepayment of rent 
made by him was voluntary paymépt. It 
was held that though the dar-patnidar was 
not registered in the zemindar's record he 
had sufficient interest to protectit from sale. 
In coming to this conclusion the learned 
Judges observed: “In all cases until the 
transfer is registered; the old tenant and 
the tenure itself are liable for the rent 
due." The case was carried to the Privy 
Council [Luckhee Narain Mitter v. Khettro 
Pal Singh Roy (2). Their Lordships 
referred to several reported cases in which 
it was held: “The grantor of a dar-patni 
taluk is not bound to recognise the assignee 
of the tenure until the transfer has*been 
registered in his sherista and that, until 
such registry has been effected, he may sue 
the original dar patnidar for the rent, and 
sell the tenure in execution of a decree 


(1) 15 W. R. 125. 
gat. P. Q. J. 273 (P. O.). 


2) 30 W. R. 330; 13 B. L. R. 146; 24 W. R.407n; 3 7 A 
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obtained in sueh suit without notice to the 
-assignee." Accepting this view, their 
Lordships proceeded te observe: “Until the 
assignment has been registered or the 
assignee has been accepted .by the patnidar 
as his tenant, the assignor is not dis- 
charged from liability, and such liability 
may be enforced by the sale of the dar-patni 
taluk in execution of & decree against him 
for the rent," In Robert Watson & Co. v. 
Collector of Zillah Rajshahye (3) the 
Judicial Committee considered the effect^of 
as. 5 and 6 and at page 175* observed: “It 
ig to be considered that the zemindar has 
granted a tenure ofa particular kind, the 
incidents of which are well defined by law 
to a tenant, and that he has a right tolook 
to the ostensible tenant,and is not bound 
to take notice of the various interests which 
may be created otherwise than by an 
authorized alienation”, There can be no 
dispute that the liability of the patnidar 
does not cease with the transfer before the 
gemindar has accepted the transfer and 
registered the name of the transferee by 
removing the name of the patnidar from 
the record. Somesupport of this view is to 
be foundin the old case of Peetumburree 
Dossea v. Chukooram Singh (4). The facta 
are not quite similar but the observation 
made in that case is relevant. There the 
patni stood in the names of two persons. 
Subsequently there was a litigation with 
a third person and by partition the patni 
fell to the share of that third person. It 
was contended by the two persons whose 
names stood inthe sherista of zemindar 
that they were not liable for rent after the 
date qfthe allotment. It was observed by 
a Bench of three Judges ofthe Suddar 
Dewani Adalat: “They deemed the appel- 
lants also responsible inasmuch as they 
have not restored to the easy remedy 
provided by s. 5, Regulation VIII of 1819, of 
relieving themselves by compelling the 
zemindar to record the transfer and erase 
their names.” 

Then it is contended on behalf of the 
appellants that his liability ought to cease 
from the date when the fee and the security 
were offered to the zemindar and he 
wrongfully refused to accept them. It 
appehrs that proceedings were started in 
the Civil Court with reference to this matter 
under para. 2 of s. 60. Only a copy of 

' the judgment of the District Judge relat- 


(3) 13 M. L A. 160; 12 W. R. P. O. 43; 3 B. L, R. P. 
O. 48; 2 Buth. P. O. J. 269; 2 Sar. P. O. J. 500; 20 E. 


R. 511. 
4) (1846) 8. D, 372. 
"Page of 13 M. I, A.~ Ed.) 
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ing to these proceedings has been filed, 
That judgment shows that the 'District 
Judge directed the’ zemindar to accept the 
fee mentioned in s. 5 and. he was further 
directed to advise the defendant No. 2 (the 
transferee) to furnish or tender the security 
mentioned ins.5. It does not appear from 
the judgment that any fee or security was 
offered and refused by the zemindar before 
the order made by the Civil Court. It is 
said on behalf of the respondent and it 
seems to be very likely that the zemindar 
was unwilling to accept the transferee as & 
tenant because she was a pardanashin lady 
and the daughter-in-law of the original 
patnidar. The liability ofthe patnidar for 
rent does not cease bythe deposit of the fee 
by the transferee and the ténder of the 
necessary security. He must be ready if 
the zemindar refuses to accept the security 
and register his name to follow it by the 
procedure laid down ins. 6. That was the 
view which was adopted in Kristo Jeebun 
Bukshee v. Mackintosh (5) when it was 
remarked: “Wethink, too, that itis not 
enough to ask for registration only, but 
that s. 6 specifically provides what is 
legally to be done ifthe request be refused; 
and that this legal course wasnot adopted 
by the appellant.” 

Several cases have been cited before us 
which relate to the provisions relating to 
tenures under the Bengal Tenancy Act, 
It has been held on the wording of s. 12 of 
the Bengal Tenancy Act that the transfer 
is complete as soon as the deed is registered. 
This has no application to the present case. 
Then again several cases have been cited, 
in which s. 108 (7) of the Transfer of Pro- 
perty Act came under consideration. There, 
too, it has been held that the liability of 
the lessor does not gease before the land- 
lord has accepted the transfer of the lease: 
Sashi Bhushun Raha v. Tara Lal Singh Deo 
Bahadur (6). In Chintamony Dutt v. Rash 
Behary Mondal (7), which was a case under 
the Bengal Tenancy Act, it was observed 
that “Although it certainly was the case 
before the Bengal Tenancy Act was passed 
that the Courts always held that the land- 
lord is entitled to look to his recorded 
tenant for all rent until he receives due 
notice of the transfer, the present law, as 
explained by the decision in Kristo Bulluv 
Ghose v. Kristo Lal Singh (8), appears 
to have altered that state of things.” This 


(5) W. R. 1864, 58: 
(8) 22 O. 494. 

(7) 19 O. 17 at p. 19. 
(8) 16 O. 642. 
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observation goes tq indicate the law outside 
the operation of the Bengal Tenancy Act. 

Our conclusion on the facts and the law 
applicable to this case is that the decree 
passed by the Courts below is correct in 
law and that this appeal should be dismissed 
with costs. 

A, Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPHAL-FROM APPELLATE DHORBBR No, 658 
or 1820. 
"August 1, 1928, 
Present:—Mr. Justice Mitter, 
- .AMINADDIN SHEIKH AND ANOTHER— 
DRFANDANTS-——À PPHLLANTS 


veraus 
OHANDRANATH SEN AND OTHERS 
—PLaAINTIFFS— RasPoNDENTS. 

Bengal Tenancy Act (VIII of 1885), 6. 87— 
Abandonment— Leaving village, whether necessary 
condition—Question of abandonment, whether question 
of fact—Abandenment by under-raiyat, principles 
relating to. ; 

Under s. 87 of the Bengal Tenancy Act all that is 
necessary in order to establish an abandonment by 
a raiyat isto show that he has ceased to cultivate 
his holding either by himself or by some other 
persons and he has made no arrangement for the 
payment ofhis rent. It isnot necessary that the 
tenant should. leave the village in which the hold- 
ing is situato. [p. 153, col. 2.] 
uis question of abandonment isa question of fact. 


The same principles which govern the case of & 
raiyat also govern the case of an under-raiyat with 
regard to the circumstances under wich the land- 
ab Waaa in case ofan abandonment. [p. 154, 
ool. 1. 

Appeal against the decree of the Sub- 
ordinate Judge, Jesapre, dated the 10th 
November, 1925, reversing that of the 
Mansif, First Court of Magura, dated the 
26th February, 1924." 

Mr. Profulla Kamal Das, for the Appel- 
lanta, 

Messrs. Bimalz Charan Deb, Tarakeswar 
Nath Mitter, Nagendra Nath Bose and 
Biraj Mohan Majumdar, for the Respond- 
ents. 

JUDGMENT.—In this appeal by 
defendants Nos. 1 and 2 the only question 
raised is that the lower Appellate Court was 
not justified in treating the tenancy as 
having been abandoned as the tenant did 
not leave the village in which the holding 
was situate. It appears that the plaint- 
iff, now respondents, instituted the 
suit in which this Appeal arises for 


e 
P 


AMINADDIN SARIEN V. OHANDRANATH SEN. 


153 


recovery of pessession of a plot of land 
on eviction of defendants ‘Nos. 1 and 2 
who are described ag principal defendants’ 
after establishment of their jamai right to 
the same. There is no dispute with regard 
to the plaintiffs’ title before me but it is 
said that the findings of the lower Appellate 
Court (i) that defendants Nos. 3 and 4 who 
are under-raiyats under the plaintiffs are 
not in possession of any portion of the 
disputed land and (iz) that they have made 
ne arrangement for the payment of rent 
are not sufficient to constitute abandonment 
withinthe meaning of s.87 of the Bengal 
Tenancy Act and in support of this con- 
tention reliance has been placed on an 
unreported decision of this Court in Appeal 
from Appellate Decree No, 2620 of 1912, 
decided on the 22nd of January, 1915, in 
which two learned Judges of this Court 
held that in order tocome to a finding that 
there was an abandonment under s, 87 of 
the Bengal Tenancy Act there must be a 
finding that the tenant had left the village 
in which the holding was situate without 
making any arrangement forthe payment 
of rent, Looking to the terms of s. 87 of the 
Bengal Tenancy Act it seems to me that all 
that is necessary in orderto establish an 
abandonment by a rajyatis to show that 
he has ceased to cultivate his holding either 
by himself or by some other persons and he 
had made no arrangement for the payment 
of his rent. I do not understand how in 
the face of this section it can be contended 
that in order to constitute an abandonment 
a tenant must leave thevillage in which 
the holding is situate. There is no other 
case of this Court except the urreported 
case to which I have already refefred. I 
do not think that the unreported case could 
have laid down any inflexible rule that in 
every case & tenant must be proved to have 
left the village before abandonment could 
be inferred. Section 87 of the Bengal 
Tenancy Act does not in terms apply to the 
present case as the persons who abandoned 
their residence are not raiyats butareunder- 
raiyats and they were made defendants 
Nos. 3 and 4 to the suit in which this 
appeal arises. The Oourt of first instance 
dismissed the plaintiffs’ suit. On appeal 
the learned Subordinate Judge of Jessore 
has reversed that decision and has declared 
plaintiffs’ title to the disputed land and has 
directed that they do gat khas possession 
of the same on ejecting the defendants 
Nos. 1 and 2 therefrom. The question 
of abandonment is a question of fact 
and in second appeal I am bound by 


e 


154 


the findings arrived at by the lower Ap- 
pelate Court'to the effect that there 
has been an abandonment of the under- 


raiyati tenancy by defendants Nos. 3 and 4.. 


It was sought to be argued at one stage by 
the learned Advocate for the appellants 
that s. 87 of the Bengal Tenancy Act does 
not apply tothe case of an under-raiyat 
and that there may be other methods of 
evicting an under-raiyat but he cannot be 
evicted under s. 87 of the Bengal Tenancy 
Act. This argument fails to take into 
account several decisions of this Court in 
which it has been held that the same 
principles which govern the case of a raiyat 
also govern tha case ofan under-raiyat 
with regard to the circumstances under 
which the landlord can re-enter in case of 
an abandonment. Reference may be made 
in this connection to the cases of Amirun- 
nessav. Jinnat Ali (1)and Ishan Chandra 
v. Nishi Chandra (2). I think this appeal 
is concluded by the findings of fact and 
must be dismissed with costs, 
A. Appeal dismissed 

we Hone Cas. 271; 20 O. L. J, 548; 42 O. 751; 18 C. 


NO 4lind, Oas. 378; 29 O.L. J. 1; 22 O. W.N. 
3. 


CALCUTTA HIGH COURT. 
APPBAL FROM APPSLLATE Orpsa No. 322 
oF 1927, 
July 20, 1928. 
Present :—Mr. Justice B. B..Ghose and 
. Mr. Justice Bose. 
BHOLA NATH MAJUMDAR— 
DgogB2-HOoLDBR— APPELLANT 
VETSUG " 
NAYEB KHAN AND orargs— 
JupaunsT-DasTonS—RRESPONDRNTS. 
Ejectment suit—Decree for ejeciment and mesme 
ofits—Appeal against decree for — ejectment— 
Reversal of decree—Decree for mesne profits, whe- 
ther mullified—Order directing decree for mesne 
profits to stand, effect of. 
A decree for mesne profits can only be made 
against a trespasser in a suit for ejectment if 
ejectment is decreed. If on an appeal against the 
decree for ejectment that deoree is sot aside, the 
decree, for mesne profits is ipso facto nullified. and the 
* Appellate Court has no jurisdiction to order that the 
decree for mesne profits which is not appealed 
against shall stand. [p. 154, ool. 2; p. 155, col. 1.] 
Appeal against &u order of the Subordi- 
nate Judge of Pabna, dated the 26th April, 
1927, reversing that of the Officiating 
Munsif, Third Court, Pabna, dated the 9th 
September, 1926. 
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Mr. Apurba Charan Mukerji, for the Ap- 
pellant. . 

Mr. Surajit Chandra Lahiri, for the Re- 
spondent. : 

JUDGMENT, 

B. B. Ghose, J.—This is an appeal by 
the decree-holder under somewhat peculiar 
circumstances. The decree-holder brought 
a suit for ejectment and mesne profits 
against the judgment-debtors in which 
suit he got a decree for ejectment and mesne 
profits in the trial Court. The judgment- 
debtors appealed against the decree which 
directed ejectment and they were successful 
in getting the decree set aside. He did not 
appeal against the final decree for mesne 
profits which apparently was passed alon 
with the decree for ejectment by the tria 
Court. What the Subordinate Judge did 
in decreeing the appeal preferred by the 
defendant was that he stated that the 
decree for mesne profits would stand. The 
plaintiffin the previous suit now seeks for 
execution of the decree for mesne profite, 
although his suit for ejectment was dismiss- 
ed and he was allowed mesne profits only 
upon the basis that the defendants were 
trespassers on his land. The learned 
Munsif held that the Subordinate Judge 
had jurisdiction to make the order that 
the decree with regard to mesne profits 
should stand although he dismissed the 
suit fer ejectment and upon that he allowed 
the execution to proceed. On appeal the 
learned Subordinate Judge has reversed 
that decision. He has held in effect that 
when the decree for ejectment was set aside 
the decree for mesne profits as against the 
defendants as trespasser was without juris- 
diction. He has also ordered consequential 
steps to betaken,.to give relief to the 
judgment-debtor because during the pend- 
ency of the proceedingin the lower Appel- 
late Oourt the property of the judgment- 
debtor was sold in’ execution of that 
deeree. 

It is argued on behalf of the 
appellant that the decree of the Subordinate 
Judge might have been erroneous but 
the Executing Court has no power to 
refrain from Executing the deoree and, 
therefore, the judgment of the Subordinate 
Judge i8 erroneous. 

The real question for consideration in 
this case is whether when the preliminary 
decree was set aside the final decree for 
mesne profits should be considered to stand, 
A decree for mesne profits can only bs made 
against the trespasser in a suit for eject- 
ment if ejectment: is decreed, Ifon an 
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appeal against the decree for ejectment 
that deoree is set’ aside there cannot 
possibly be a decree for mesne profits. If 
during the pendgney of the appeal against 
the decree for ejectment a decree for mesne 
profits has been made that decree should 
be considered asa decree dependent upon 
the original decree for ejectment, andif 
that decree is set aside the subsequent 
decree awarding mesne profits on the basis 
that the plaintiff has obtained a decree for 
ejectment must fall; and the same should 
be the result if the two decrees are passed 
simultaneously. If the all important deeree 
for ejectment is wiped out there cannot be 
any ground apon which the decree for 
mesne profits can stand. In that view it 
must be held, in my opinion, that the decree 
for mesne profits was nullified by the 
decree made dismissing the plaintiff's suit 
for ejectment. In that view there was no 
decree which the  plaintiff-decree-holder 
could execute as for mesne profits. The 
Subordinate Judge in his decree stated 
that the decree formesne profits would 
stand. That portion of the decree was 
absolutely without jurisdiction. The decree 
as regards mesne profits was not before 
him. The defendants had only appealed 
against thedecree allowing ejectment and 
that appeal he had allowed. 

2 my opinion the decision of the Sub- 
ordinate Judge is rightand this appeal 
must be dismissed with costs, The hearing 
fee is assessed at three gold mohurs. 

Bose, .J.—I agree. 


A. Appeal dismissed. 


—— 


CALCUTTA HIGH COURT. 
A PPHAL FROM ÁPPBLLATR DEORRR No. 1032 
or 1926 
July 6, 1928. 
Present:—Mr. Justice Mukerji and 
Mr. Justice'Bose. 
Shaikh HAMITULLA- —PLAINTIFF 
—APPRLLANT 


VENGUS 
Shaikh KARIM BUX AND OTHERE— 
DREFENDANTS8—RBSPONDRNTS. 

Muhammadan Law—Pre-emption—Second demand, 
when dispensed with. 

In order to dispense with the necessity of Talab-t- 
istishhad, the Talab-t-mowasibat must be accompanied 
by the formality that is prescribed under the 

uhammadan Law as to the invoking of witnesses, 

Appeal against a decree of the 
Subordinate Judge, First Court, Dacca, 
dated the 7th December, 1925, affirming 
that of the Munsif, Second Oourt, Dacca, 
dated the 26th April, 1924.* 
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Mr. Nagendra Nath Bose, for the Appellant. 
Mr, Hiralal Ganguli, tor the-Respondents. 
JUDGMEN'T.—Thjs appeal has arisen ° 
out of a suit to enforce the right of pre- 
emption. The defendant No. 1 who is the 
brother of the plaintiff was the vendor and 
the other defendants, namely, defendants 
Nos, 2 to 5 the vendees. The Courts below 
have dismissed the suit on the ground that 
the second demand, namely, the Talab-t- 
istishhad has not been satisfactorily proved. 
So dar as this finding is concerned it isa 
finding of fact. But then it has been 
argued on behalf of the plaintiff-appellant 
that inasmuch as the  Talab-i-mowasibat 
was duly proved and it was accompanied 
by the requisite formalitiesand was made 
in the presence of witnesses, the necessity 
for a secondjdemand of Talabi-i-rstishhad has 
been dispensed with. Now the precise 
question as to the circumstances under 
which the firstdemand would be sufficient 
has been considered in a very recent case 
of this Court, namely, to which decision one 
of us was a party and which is about to be 
reported, It has been held in that case 
on a consideration of the authorities that 
inorder to dispense with the necessity of 
Talab t-istishhad,the Talab-1-mowasibat must 
be accompanied by the formality that is 
prescribed under the Muhammadan Law as 
to the invoking of witnesses. It has been 
held in that oase that if this invocation of 
witnesses has been done in the first demand 
no second demand would be necessary. It 
has thus been said in that case:—‘'The right 
is strict issimi juris and failure to perform 
the demands in accordance with the require- 
ments of the Muhammadan Law would defeat 
the plaintiff's claim. This invokihg of 
witnesses, as far as may be gathered from the 
authorities, is no mere matter of form; it 
imparts to the demanda solemnity clothed 
in which the demand becomes not a casual 
one but on the other hand assumes the 
nature of a serious transaction. No 
particular form of words is necessary for the 
invocation of witnesses, but the claimant 
in the presence of witnesses must say to 
the following effect: ‘Such a person. 
brought such a property (sufficiently 
indicating the same) of which I am the 
Shafi; Ihave already claimed my right of 
Shaffa and now again claimit,be therefore 
witness thereof’ (Ameer Alion Muhammadan 
Law, 4th Edition, Vol. IF, page 725). The 
last word or words to that effect must be 
said even where the two demands are 
combined into one. The importance of 
this invocation as an essential part of the 
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ceremony has been impliedly recognized in 
several cases amongst which reference may 
be made to,Jadu Singh v. Rajkumar (1), 
Ramdular Misser v. Jhumack Lat Misser(2)". 
Upon the findings of the two Courts below 
and indeed upon the evidence on the record 
there i8 nothing to suggest that this invoca- 
tion of witnesses accompanied the Talab-i- 
mowasibat. Under these circumstances the 
second demand was absolutely necessary. 
The appellant’s contention, therefore, in 
our opinion fails and theappeal must be 
dismissed with costs. 
Appeal dismissed. 


A. 
'(1) 4 B. L. R. A. O. 171; 13 W. R. 177. 
(83) 8 B, L. R., 455; 17 W. R, 265. 





CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DzonER No. 198 
or 1926. 
August 16, 1928. 
Present :—Mr. Justice B. B. Ghose and Mr. 
Justice Bose. 
UTANKA LAL MOOKERJEE— 
DRFENDANT— APPELLANT 


versus 
TARAK NATH SEAL AND OTHERS— 
PLAINTIFFS— RESPONDSNTS. 

Civil Procedure Code (Act V of 1908), O. XXII 
0. XXX, v. 2, 0. , tr. 4,5—Suit by firm on 
morigage—Compromise decree—Death of partner 
before final decree—Abatement—Compromise decree 
en mortgage, nature of. 

Where two or more persons sue in the name ofa 
firm, if any of such persons dies during the 

endency of the suit, it is not necessary to join the 
egal representative of the deceased as a party to 
the suit, even if the names of the partners ave 
been declared. [p 157, col. 1.] 

A compromise decree tin a mortgage suit under 
which the decretal amount is payable by instalments 
according to the eement between the parties is 
not a preliminary decree as contemplated by r.4 of 
O. XXXIV, Civil Procedure Code. but puts an end 
to the suit and although under the terms of the 
compromise the decree-holder is bound to make an 
application for a final decree, that application would 
not be an application falling under O. XXXIV, 7,5, 
of the Code [p. 158, col. 1; p. 157, col. 1.] 

The death of one of the decree-holders after the 
passing of such a compromise decree and before the 
filing of an application fora final decree under the 
terms of the compremise will not cause an abate- 
ment of the suit [p. 158, col. 2.] — . 

Quare.— Whether a suit in which a preliminary 
decree has been passed abatesif one of the parties 
dies and no substitution is made within the period 
of limitation under O, XXII, Oivil Procedure Oode, 
[p. 159, col. 1.] | E 

Appeal against a decree of the Subordi- 
nate Judge, Burdwan, dated the llth 
August, 1926. | 

Messrs, Gunada Charan Sen, Kanaidhan 
Dutt and Mritunjoy Dey, for the Appellant, 

Messrs. Sarat Chandra Bose and Narendra 
Krishna Bose, for the Respondents, 
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JUDGMENT. : 

B. B. Ghose, J.—This sppeal arises 
out of a final decree made by fhe Subor- 
dinate Judge in a suit ong mortgage. The 
appeal is by the defendant. The mortgage 
suit was settled between the parties by 
a compromise and what is said to be the 
preliminary decree was passed on the 26th 
May, 1916. In that decree it was provided 
amongst other things that the appellant 
should pay the decretal amount to the extent 
of Rs. 12,500 within. fifteen déys of 
the deeree and the remainder Rs. 11,500 
in certain instalments spreading over 
several years. The last instalment was 
said to be payable on the 30th Baisakh, 
1333 B, 8. There was a further stipulation 
that in default of payment of two instal- 
ments the whole amount of the balance then 
remaining due would at once be 
recoverable. 
mortgage lien would remain intact 
and the plaintiffs would be entitled 
to execute the decree by obtaining a final 
decree with reference to their dues still 
remaining unpaid. One of the persons 
named Kali Prosanna Seal who was entitl- 
ed tothe decretal money died on the 15th 
February, 1922. The instalments were paid 
up to 1329, Default was made of the in- 
stalment payable in 1330. Thereupon the 
plaintiff made an application for the final 
decree according to the terms of the com- 
promise. The objection on behalf of the 
defendant was that the guit had abated and, 
therefore, the plaintiffs were not entitled to 
a finaldecree as prayed for. Arf applica- 
tion was made for substitution of the 
legal representative of the deceased person, 
Kali Prcsanna Seal, by a petition which was 
filed on the 7th June, 1923. The petition 
was alleged to bes joint petition by Tarak 
Nath Seal the legal representative of the 
deceassd Kali Prosanna and of the defend- 
ant the appellant before us. In that peti- 
tion it was stated that the amount of 
Re. 1,700 payable for the Baisakh kist of 1329 
was received by Tarak Nath Seal and the 
prayer was that Tarak Nath Seal might be 
substituted in the place of his father and 
the payment of Rs. 1,700 recorded. The 
plaintiffs admitted that payment; there- 
fore, their contention before the Subordi- 
nate Judge was that although there was no 
order substituting the representative of the 
deceased plaintiff on the record made by the: 
Court, asa matter of fact by consent of 
parties he was substituted. There was also 
an objection raised by the defendant that 
he application was barred by limitation 


It was stipulated that the-— 


a 
1141. Ø, 1929 


The Subordinate Judge rejected the plea 
of limitation, He, however, held that there 
was abatement of the suit so far as the 
share of Kali Prosanna Seal was concerned. 
In that view he made a final decree for half 
of the amount due under the compromise to 
which sum the surviving plaintiffs were 
entitled according to his view, and he also 
held that a half share of the properties 
would be liable under the final decree, 

The defendant No. 1 has appealedfrom 
that judgment and decree of the Subordi- 
nate Judge and the plaintiffs have pre- 
ferred a cross-objection against that part 
of the decree which is against them. On 
behalf of the defendant it is urged that the 
mortgage-decróe is one and indivisible 
and if the suit fails so far as one of the 
mortgagees is concerned the whole suit 
abates. The decree made by the Subordi- 
nate Judge, therefore, cannot be maintain- 
ed. It is contended on behalf of the re- 
spondents that the whole question that was 
discussed by the Subordinate Judge was 
irrelevant. The fact was that the suit was 
brought by a firm. The compromise de- 
cree was withthe Firm and, therefore, under 
O. XXX, r. 4, Civil Procedure Code, if one 
of the persons who was a member of the 
Firm died during the pendency of the suit 
it would not be necessary tojoin the legal 
representative of the deceased as a party 
to the suit: and, therefore, assuming that 
the suit was a pending suit after the com- 
promise “decree there is no question of 
abatement on account of the death of Kali 
Proganna Seal. It is further aontended 
that itis not a case in which the decree 
was made under O. XXXIV, r. 4, Civil 
Procedure Code. It was a compromise 
decree in which according to the agreement 
between the parties the decretal amount 
was made payable by instalments spread- 
ing over a large number of years, Although 
there was a stipulation that on failure of 
payment of two instalments the decree- 
holders would be entitled to apply for & final 
decree being made, that application 
could not be an application under 
0. XXXIV, r. 5, Civil Procedure Code. The 
compromise between the parties took the 
case quite out of the provisions of 0. 
XXXIV, Oivil Procedure Code. And, there- 
fore, the plea that the suit abated on the 
death ofone of the partners of the Firm 
cannot be maintained. This argument of 
the respondents covers both’ the appeal as 
well the cross-objection preferred by them. 
It was further urged that the Subordinate 
Judge had on insuffigient grounds rejected 
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the contention of the plaintiffs that the ap- 
plication for substitution of the legal repre- 
sentative of Kali Prosanna Seal was joint- 
ly made by Tarak Nath Seal the represen- 
tative as well as the defendant. 

The last point is quite a short one and 
may be disposed of in a few words. It 
appears that the vakalatnama which bears 
the signature of the defendant No. 1 was 
tendered to a Pleader named Panchanan 
Mukherjee by a gomasia of Utanka Lal Mu- 
kherji the defendant. Oo the margin of 
the vakalatnama it is written that " this 
vakalatnama is presented through me on 
behalf of the defendants, Finis 6th June, 
1923." The signature is of Madhob Ohan- 
dra Sinha, gomasta. The endorsement on 
the vakalatnama is: “Received from Ma- 
dhob Ohandra Sinha agent for the execu- 
tant and I am satisfied that he has authority 
to deliver this vakalatnama to me and ac- 
cepted, (Sd.) Panchanan Mukerji, Pleader.” 
The petition was filed on the strength of 
this vakalatnama. The Subordinate Judge 
observes with reference to this matter as 
follows:—“The Pleader's endorsement on 
the vakalatnama shows that he received it 
from & servant of the defendant but he 
does not mention any written authority of 
the servant in this behalf. So this appli- 
cation cannot be taken as a consent of the 
defendant to the substitution of Tarak or 
to the setting aside of the abatement. 
Moreover, this application was dismissed by 
the Oourt as the applicants did not 
comply with the Court's order for pay- 
ment of  process-fees for service of 
notice on the ,parties." With regard to 
this matterit seems to me that the 'Sub- 
ordinate Judge held that the application 
could not betaken as made with the con- 
sent of the defendant on very insuffieient 
grounds. Thedefendant No. I, of course, 
says that he did not authorise his gomasta 
to present the vakalatnama. The mere 
fact that the Pleader does not mention that 
there was written authority does not go 
against the authority given to him by 
the vakalatnama. lt was the duty of the 
Pleader to satisfy himself as to the autho- ` 
rity of the person who presented the 
vakalatnama and he stated that he «waa 
satisfied that the gomasta had authority to 
deliver the vakalatnama to him. The Plead- 
er has not been examined by the defend- 
ant nor has the gomasta been examined, 
Under such circumstances it cannot be sup- 
posed that this vakalatnama and the peti- 
tion were filed without the authority 
of the defendant No. 1, Moreover, 
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in the  petjtion receipt of Rs, 1,700 
from the defendant No.1 is admitted which 
is adopted by the other plaintiffs as having 
been received by them, It can hardly be 
supposed that the admission was made by 
the legal representative of Kali Prosanna 
Seal of having received Rs, 1,700 without 
the knowledge or consent of the defendant 
or his agent. Then with regard to the 
fact about the dismissal of the petition 
there was no other person on whom it, was 
necessary to serve notice for the substitu- 
tion. Defendant No. 1 was the only de- 
fendant who was liable under the decree 
and the other persons concerned were the 
plaintiff. So it is difficult to understand 
what procedure was followed by the Sub- 
ordinate Judge in dismissing such an ap- 
plieation as that. 

The most important point, however, in 
the case is the firat point raised on behalf 
of the respondents. The plaint as I have 
already stated was by the proprietors of 
the Firm under the name and style of late 
Nitai Oharan Seal and Kali Prosanna Seal 
situated at 41, Moirahatta Street, Ualoutta. 
After that the names of the proprietors 
are given. Under O. XXX, r. 4, Civil 
Procedure Code, to which reference has 
already been made, where two or more 
persons sue in the name of a Firm, if any 
of such persons dies, whether before the 
institution or during the pendency of any 
suit, it shall not be necessary to join the 
legal representatives of the deceased asa 
party to the suit. Now, assuming that the 
suit was pending after the compromise 
decree as if it was a continuing suit under 
0, XXXIV of the Civil Procedure Code, 
under this rule itis not necessary to join 
the legal representative of the deceased Kali 
Prosanna Seal a3 a party in order to have 
a final decree made. It is argued on be- 
half of the appellant by reference to r, 2 
gub-r, (3) of O. XXX that where the names 
of the partners are declared the provisions 
of O. XXII cannot be said tobe inapplicable, 
Reference is made to the concluding words 
of the sub-rule which run thus :—“The 
- guit shall proceed in the same manner and 
the same consequences, in all respects shall 
follow, as if they had been named as plaint- 
iffs in the plaint.” But there is a proviso 
which follows the sub-rule which says :— 
" Provided that all the proceedings shall 
nevertheless continue in the name of the 
firm.” This sub-rule in no way contradicts 
the provisions ofr. 4 where the words are: 
—“‘Where twoor more persons may sue...in 
thename ofa firm, etc.” In this case two 


UTANKA LAL MOOKBBJEE 0, TARAK NATH SHAY, 


114 I. G, 192% 


or more persons havé sued in.the name 
ofthe Firm. There is nothing,therefore, 
which prevents the operation of r. 4 and in 
that view it was not atall necessary that 
there should be any substitution of the 
legal representative of the deceased Kali 
Prosanna Seal in order to entitle the 
plaintifs to obtain a final decree. 
Refereace has been made by the respond- 
ents to the case of Bal Kissen Das Daga v. 
Kanhya Lal (1) which is quite in accordance 
with the provisions of this rule. 

The next point urged is that the com- 
promise decree is not a preliminary decree 
under O, XXXIV, r. 4, Civil Procedure 
Code, and, therefore, after the compromise 
decree the suit could not «be considered 
as a pending suit. It has been settled in 
this Court by a long series of cases that... 
a compromise décree in & mortgage suit * 
in which the decretal amount is payable 
by instalments according to the agree- 
ment between the parties is not 8 pre- 
liminary decree as contemplated by r. 4 
of O. XXXIV. The earliest case that may 
be referred toon that point is the cass 
of Abir Paramanik v. Jahar Mahamud 
Mandal (2), and the latest case is that of 
Hamendra Lal Singh Deo v. Fakir Chandra 
Datta (3). This principle has also been 
laid down in the Full Bench case of the 
Allahabad High Court in Askari Hasan 
v.Jahangiri Mal (4) In that view it may 
very well be said that the compromise 
decree put an end to the suit. e Although 
under the terms of the compromise the 
decree-holder was bound to make an 
applicatfon for a final decree, that appli- 
cation would not be an application 
falling strictly under O. XXXIV, 1.5, 
Civil Procedure Oode. As there was 
no suit pending'in the Court there was 
no reason for applying for substitu- 
tion of the heirs ef the deceased person 
Kali Prosannna Seal. But it would be 
sufficient if the application was made by 
the persons entitled. to do so under the 
decree at the time when the application 
was made, if the application was made 
within the period of limitation. The 
appellant relied upon the case of Kashi 
Chandra Chakravarti v, Priya Nath Bakshi 


(5) in support of his contention that it was 

(1) 21 Ind. Cas. 509; 17 O. L. J. 648. 

2) 34 O. 886; 6 O. L, J. 95; 11 O. W. N. 878. 

(3 74 Ind. Oas. 929; 50 O. €50; 27 O W. N. 621; A. 
I. R. 1923 Cal. 626, 

(4) 100 Ind. Cas. 59; 49 4,207; 25 A. 1.J.107; A. I. 
R. 1927 AN. 107 (F. B.). 

(5) 83 Ind. Oas. 424; 28 O. W. N. 560; A. I. R. 1924 

Cal 645. 
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incumhent upon “the plaintiffs to have the 
final decree made in terms of the com- 
promise. But ein that case it has been 
clearly laid dówn that the obligation to 
have a final decree was based upon the 
terms of the compromise and it was not 
an application under O. XXXIV, r. 5. This 
contention of the respondents also seems 
to me to be quite substantial and in my 
judgment it is right. In this view it is 
not necessary for me to eonsider in this 
ease whether a suit in which a preliminary 
decree has been passed abates if one of 
the parties dies and no substitution is 
made within the period of limitation under 
O. XXII, Civil Procedure Code. The only 
observation that I think it necessary to make 
is that this point requires consideration in a 
proper case, as it would be very ineon- 
venient if after the preliminary decree all 
persons who are parties to the suit are 
required to be on the alert to see whether 
any of the decree-holdersorjudgment-debtors 
under the preliminary decree dies before 
the application for the final decree is made. 

In my opinion this appeal should be 
dismissed with costa and the cross-objection 
allowed with costs. The hearing fee for 
the appeal as well as the cross-objection 
is fixed at Rs. 500 altogether. 

Bose, J.—I agree. 

A. Appeal dismiased : 
Cross-objection allowed. 


CALCUTTA HIGH COURT. 
Oi MINAL APPHAL No. 534 or 1927. 
: December 2, 1927. 

Present: —Bir George Olaus Raskin, KT., 
Chief Justice, and Mr. Justice Ohotzner, 
KARMA URANG-—ACOU8BD—À PPRLLANT 

versus 
EMPEROR-RESPONDENT. 

Penal Code (Act XLV of 1860) a. 84--Accused 
murdering his father under deluston—Applicability 
of s. 84—Insanity, essentials of. 

The accused had a dream in which the goddess 
Kali appeared before him and told him that his 
father was a descendant of Kali and that if he (the 
accused) did not kill his father, his father would 
kill him, The accused honestly believed this and 
cut off his father's head the next day and was 
coolly proceeding with it to the Court with the 
object of producing the head before the Court 
when be was arrested. The medical evidence 
showed that the accused was under a definite 
delusion : 

Held, that the accused must under the circum- 
stanees be to have been incapable at the time 
of the doing of the act, by reason of un- 
soundness of mind, of knowing the natura of the 
act or.that he was doing what was either wrong 
or contrary to law within the meaning of s. 84 
Penal Code, and that he could not be eonvicted of 
murder. (p. 160, col. 2.] ° 


Criminal appeal grom an order of the Bes- 
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sions Judge, Sylhet Oachar,'dated the llth 


Babus Sures Chandra Talukdar and 
Parimal Chandra Guha, for the Appellant. 
Mr. Khundkar, Deputy Legal Remem- 
brancer, for the Orown. 
JUDGMENT. 

Rankin, C. J.—The appellant in this 
case has been tried for the murder of his 
father on the 12th of December, 1926, in 
the morning before 8o'clock. He has been 
convicted and sentenced to transportation 
for life and the real question in this appeal 
is whether or not he ought to be dealt 
with under the provisions of the law which 
apply to a person who, at the time of doin 
the act, by reason of unsoundness of mind, 
was incapable of knowing the nature of 
the act, or that he was doing what was either 
wrong or contrary tolaw. Thatis the test 
laid down by &. 84 of the Indian Penal Code. 

The story is a most extraordinary one. 
The appellant, his brother and his father 
were living together and the appellant and 
his father have been proved to have 
been onthe best of terms. The brother's 
story is that on the morning in ques- 
tion when he woke up his father and 
his brother had gone out and it seems 
elear that soon after leaving the house the 
appellant with & dao cut off his father's 
head. He thereuponftpieked up the head, 
wrapped i& in something and 
ceeding along the road to Bilehar Court.. 
He was seen by witness Sayad Ali about 
the time he had passed the thana. Saiyad 
Ali having gone and reported to the thana 
what he had seen, constables overtook the 
accused who was walking quite in an 
ordinary way and persuaded him quietly 
to come back to the thana and to tell his 
story to the Assistant Sub Inspector. The 
story he told was that he had a dream and 
that in that dream goddess Kali appeared 
to him and told him that either he would 
have to kill his father or his father would 
kill him, It would seem that this dream- 
contained other elements; in particular, it 
contained the element that his father was 
a descendant of the goddess Kali and also 
that his father’s tongue was black and 
that he was to take the head to the Court 
at Silchar. 

When the story was first told to tha 
Assistant Sub-Inspector the appellant was 
taken back to the house. He was taken 
to the thrashing ground where his father's 
body lay and the tea garden doctor who has 

iven evidence saw him on that occasion, 
“he accused told him that “the previous 
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night he had‘dreamt  thatif he didnot 
kill his father his father would kill him. 
Hs said that Kali told him so in his dream. 
Kali said to him that his father’s tongue 
was black and that his father was a 
descendant of ,the;goddess Kali, He told 
me that his father would have killed him 
and so he killed his father. He told me 
that he dreamt that he had taken the 
head of his father to Silchar Court. He 
said that when he was bringing the head 
to Silchar he was stopped on the way and 
could not bring it. He said that his dream 
could not be realised as he could not take 
the head to Silchar. He told me this at 
the thrashing floor. He was excited and 
his eyes were blood-shoot”’, 

On the 18th of December, i ¢., the day 
after the occurrence the appellant made & 
confession before a Magistrate in which 
he said that unless he killed his father he 
would die. He was under the observa- 
tion of the Civil Surgeon for a considerable 
time because the occurrence having taken 
place in December the Magisterial enquiry 
was in March and the trial was in May. 
The Civil Surgeon said that the appellant 
had definite delusion which passed off 
after a couple of months, that he could 
not tell right from wrong, that he was 
definitely insane and said that he wanted 
to dedicate his father's head to the God- 
dess Kali. The Civil Surgeon said that 
from the story told to him he got the 
impression that the accused thought that 
he was ordered by Kalt to kill his father. 
Witness Fagu the appellant's brother said 
that when the accused was brought to the 
thrashing ground on the 12th of Decem- 
ber he said “I offer my father to the 
goddess Kali". 

Now, on such facts as these a question 
arises which is a very difficult one; but 
the main ground of the decision of the 
learned Judge is that he does not think 
that it is proved that the appellant was 
under the impression that he was ordered 
to kill his father. He thinks the position 
merely is that the man was under a 
delusion that unless he killed his father 
his father would kill him; and accord- 
ingly of the three Assessors two for that 
reason take the view that he was not 
insane and the learned Judge agrees with 
‘that view. 

It is, no doubt, , plain enough that under 
the doctrine in MoNaughten's case there 
may be cases where the correct applica- 
tion of the law is to hold a man amenable 
for his action assuming merely that his 
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particular delusion is tsue; but the pro- 
position which governs the presént case 
in the first instance is that contained in 
8, 81 of the Indian Penal Wode, We have 
to see whether this man is shown to have 
had no knowledge of the nature and 
quality of his act or, as the Statute says, 
“incapable of knowing the nature of the 
act, or that he is doing what is either 
wrong or contrary tolaw ". A very com- 
mon way of applying that testis tJ ask, 
in the circumstances, whether the man 
would have committed the actif a Police- 
man had been at.his elbow. Examining 
this case from that point of view I think 
it is very noticeable that this man having 
committed the deed immediately picked 
up the head of his father and was 
proceeding to Silchar Oourt. The 
witness Saiyad Ali who saw him first 
said that he was not running. He did not 
proceed to run but when the constables 
overtook him he came quietly back to the 
thana. He explained that he was going 
to Silchar Court and why he was going 
to Silchar Oourt, namely, because of a 
dream which he’ had on the previous 
night. That seems to me to be the best 
evidence in this case upon the question 
whether he knew that what he was doing 
was “wrong or contrary to law"; and in 
view of that evidence which is supported 
by other evidence in the case, particularly 
by the very strong evidence of the Civil 
Surgeon who is not only more competent 
to give but had far more opportutlity than 
any one else of forming a correct opinion, 
in my judgment this appeal should be 
allowed, the conviction and sentence should 
be set aside and we should send this case 
back to the learned Sessions Judge of 
Oachar with -a direction to deal with it 
under s. 471, Oriminal Procedure Code, on 
the basis that this man was not at the time 
of doing the act, by reason of unsoundness 
of mind, capable of knowing the nature of 
the act, or that he was doing what was either 
wrong or contrary to law.: We come to 
the finding as required by s, 470, Oriminal 
Procedure Code, that he did the act but that 
he was of unsound mind in the sense 
explained at the time. 

We accordingly direct that he be detain- 
ed in safe custody in the mental Hospital 
at Tezpur. We direct the Sessions Judge 
to take the action required by 8. 54 of 
Assam Government Rule relating to 
lunatics. : 

Chotzner, J.—I agree. 

A. Appeal allowed, 
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MADRAS HIGH COURT. 
FULL BENCH. 
O1vin Revision Patitrons Nos, 1027 
AND 1U28 of 1924 and No. 301 of 1925, 
April 12, 1938, ERR 
Present;—Justice Bir William Watkins 
.. Philhps, Kr., Mr. Justice Odgers and 
Mr. Justice Venkatasubba Rao. 
IPPILI RAGHUNADHA PATRO 
AND OTHERS—PATITIONERS 


" veraus 
GOVINDA PATRO AND OTHERE— 


RESPONDENTA. 

Madras Estates Land Act (I of 1908), ss. 189, 190, 205 
—OCwA Procedure Code (Act V of 1908), a. 116— Govern- 
ment of India Act, 1919, (9 & 10, Geo, Vic. 101), 8. 107 
—Decinons " Board of Revenue under ss 189, 190 and 
205, Estates Land Act, whether subject to revisional 
jurisdiction of Migh Court—Board o Revenue, whether 
Court subordinate to High Court. 

Per Phillips and Odgers, JJ., (Venkatasubba Rao, J., 
dissenting) — The High Court, in the exercise of its 
revisional jurisdiction either under s. 115 of the Civil 


Procedure Code ors 107 ofthe Government of India ` 


Act of 1yl9hasno power to revise orders passed 
by the Board of Revenue under Ohap. Xlors 2050 
the Estates Land Act. [p. 166, col, 2: p 171, col L] 

Vellurt Narasinha Rao v. Ryots of Pedamamidipallt 
(3), overruled 

Per Phillips, J—There is no definite constitution 
ofthe Boardof Revenue as a Court and if itis 
deemed to be a Court in that it arrives et a judicial 
decision, yet there is no authority for holding that 
itisa (Civil Oourt within the meaning ofs. 3, Civil 
Procedure Code, or that 15188 
appellate jurisdiction or under the superintendence 
of the High Court, [p. 165, col 1] 


Per Venkatasubba Rao, J. 5 (contra).—The following 
decisions of the Board of Revenue are subject to 
the revisional jurisdiction of the High Court; 

(1) AU adjudications unders. l», Madras Estates 
Land Act, as they necessarily arise out ofsuits or 
applications specified in s. 89, cls. (1) and (9) of the 
Act, (p. 179, col, 1.] e 


(2) Adjudications under s 205, Madras Estates 
Land Act, so tar as they ielate to matters arising out 


of suits or applications specitjed in s, 188, cle. (1) and 
(2) of the Act. [wid.] 


What are termed Revenue Courts under the Madras 
Estates Land Act are subject to the High Court's 
power of superintendence * [p. 172, col. 1. 

‘Lhe Revenue Officers having been, by the very 
terms of the Act, constituted Oourts, when hearing 
certain suits Or applications, it is a necessary corol- 
lary, that the Board, governed as it is by the same 
rules of procedure, should also be deamed a Court, 
when dealing with the same matters at a later 
stage. [p. 114, col 1.] 

livery Revenue Court is a Oivil Court in the 
wider sense of that term and the Bonrdisa Court 
subordinate to the High Court under s. 115, Civil 
Procedure Code. |p. 149, col. 1.] 

Because two tripunals have equal powers of revision 
it does not necessarily follow that they &re tribunals 
of equalrank, |p.174, col 2] 


Otvrn Reviston Paririons Nos. 1027 
AND 1028 or 1924, 


Petitions, under,s. 115 of AetaV of 1908, 
M y 
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praying the High Oourt to revise the order 
of the Board of Revenue, Land Revenue, 
Madras, dated the 9th of February, 
1924, and passed in Revision Petitions Nos, 
5 and 6 of 1929 (Nos. A.-1 1894 and 1900 of 
1922, District Oollector, Ganjam, Miscel- 
laneous Petitions Nos. 179 and 180 of 1920, 
Sub-Oollector, Berhampore). 


Orvin Ravision Petition No. 301 or 1925, 


ition, under. 115 of Act V of 1:08 end 
g 101 the Government of India Act, pray- 
ing the High Court to revise the order of 
the Board of Revenue, Land Revenue and 
Settlement, Madras, dated | 47th of 
October, 1924, and passed in Revision Peti- 
tion No.—of ly24 preferred against that 
of the Court of the Revenue Divisional 
Officer, Ohatrapur, in M. P. No. 24 of 
ithe Court (Kumaraswami Sastri and 
Wallace, JJ.) made the following 


RDER OF REFERENCE 
2 TO A FULL BENCH. 


These petitions raise the question whe- 
ther the Board of Revenue acting under 
Ohap. XL or s. 2050f the Estates Land Act 
is subordinate to ed Heo Rd ne 

e High Cour T - 
red pte By tia Board. There has been 
a conflict of opinion with regard to this 
question. 


n Ramaswami Naicker v. Subbarayult 
Naicker (1) though the question did not 
arise directly for determination, Sadasiva 
Ayyar and Moore, JJ., observed, that the 
question was not free from doubt and that it 
would be difficult to hold that the Board 
of Revenue is a Court subordinate to the 
High Court or subject to ‘the appellate 
jurisdiction of the High Oourt. In Burla 
Appanna v. Anala Latchayya (2) the ques- 
tion arose as to whether an order of the 
Board of Revenue dismissing an appeal 
under s, 171 of the Estates Land Act was 
subject to revision by the High Court, 
Spencer, J., was of opinion that the High 
Court had no such power. Devadoss, J., was 
of opinion that the High Oourt had en 
to revise judicial orders passed. In Peuri: 
Narasinha Rao v. Ryotsof Pedamamidip 
iz (3) the question arose as to whether the 
High Court had revisional jurisdiction in 
proceedings under Chap. XL of the Madras 


67; 5 L. W. 158. 
) Sj nd Ces. 379; 47 M. 950; 45M, L. J. 135; $9 


1 
MLT 93; 18 L. W, 849; A. I R., 1924 Mad, 116, 


188: 
Estates Land Agt over orders passed by the 
Board of Revenue in appeal under s. 171 
of the Act, and Devadossand Waller, JJ., 
held that the High Court had  revisional 
jurisdietion. In Velluri Narasinha Rao v. 
Ryots of Pedamamidipalli (3) it was held 
that the High Court had power to revise 
orders passed by the Board of Revenue 
under s8. 171 and 172 on the ground that 
all Courts governed by the Civil Proce- 
Mure Code were subject to the revisional 
jurisdiction of the High Court. In Maht- 
raja of Jeypore v. Sobha Sundar Dalai (4) 
Ramesam, J., was of opinion that the order 
of a Revenue Official under s. 111 of the 
‘States Land Act is subject to the revision- 
al powers of the High Oourt on the ground 
that the fact that the order may be question- 
ed by & suit is sufficient to make the order 
revisable by the High Court. In Zemindar 
of Kallikote v. Mangolopur (5) the question 
came upfor decision before a Full Bench but 
as the learned Judges decided the case on 
anothér point, no opinion was expressed on 
this question. In Paramaswami Ayyangar 
v. Natchiar Ammal (6) it was held by 
Ayling and Krishnan, JJ, that the High 
‘Oourt had power to revise an order passed 
.by a Deputy Collector as to who was the 
‘proper legal representative to be brought 
onrecord ina rent suit. 
Goundan v. Kali Goundan (7) the same 
learned Judges held that the High Court 
had power to revise the order of a Col- 
lector setting aside a sale without notice. 

Wethink that, having regard to thediverg- 
"ence of opinion and to the importance of 
‘the question it is desirable that the law on 
this poit should be settled by the decision 
of a Full Bench and we refer the following 
question for determination:—‘Has the 
High Oourt, in the exercise of its revision- 
al jurisdiction either under s. 115 of the 
"Civil Procedure Code or s. 107 of the 
Government of India Act of 1919, power 
io revise orders passed by the Board of 
“Revenue under Ohap. XIors. 205 of the 
Estates Land Act?” 

These petitions came on for hearing 
before a Full Bench in pursuance of the 
“Order of Reference. 


` (9)94. Ind. Cas. 164; 49 AL. 499; (1996) M. W, . 
osD Ww 320; A. LR. 1996 Mad 490.7 A W. N. 181; 

(4) 91 Ind. Oas. 576; 49 M. LJ, 540; A. I. R.1996 
Mad. 149. 


(B) 97 Ind. Cas, 991; 51 M. L,J.500;24 L, W. 416: 

ATE 1026 Mad. 1047 (F. B.). nd 
as. 11; 42 M. 76; 35 M. L J. 632; 9L, 

26; o at W. N. 107. a CN 

"i 93 Ind. Cas, 634; 42 M. 310 at p. 312; 38 M. L. J, 
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OPINION. - 

Phillips, J.—The question that has 
been referred to us is as follows :— 

“Has the High Court in the exercise 
of its revisional jurisdiction either under 
8. 115 of the Civil Procedure Code or 
8. 107 ofthe Government of Ihdia Act of 
1919 power to revise orders passed by the 
Board of Revenue under Chap. XI or 
B. 205 of the Estates Land Act?" 

It is admitted that the petitions in which 
this reference has been made relate only 
to s. 205 of the Estates Land Act and 
not to Chap. XI of the same. So far, 
therefore, as orders passed under the latter 
are concerned, the question is one of 
academic importance but it will probably 
be necessary to deal with it in considering 
the other portion of the reference. Al- 
though this reference deals only with orders 
passed by the Board of Revenue under 
the Estates Land Act,a great deal of the . 
argument has been directed to the power 
of revision possessed by the High Court 
in proceedings generally under the Act, 
for it is only in three reported cases of 
this Oourt,that the question of revising 
an order of the Board of Revenue has 
arisen, namely, Burla Appanna v. Anala 
Latchayya (2) where the learned Judges 
differed in opinion, Zemindar of Kallikote 
v. Mongolopur (5) where the Full Bench 
held that the question need not be decided 
in those proceedings, and Velluri Nara- 
sinha Rao v. Ryots of Pedamamidipalli S) 
where Devadoss and Waller, JJ., he 
that the High Oourt had such jurisdic- 
tion. It is sought to establish the juris- 
diction of this Oourt on two grounds, (1). 
the powers of the Court under s. 107 of the 
Government of India Act and s. 16 
of the Letters Patent, and (2)the powers 
under s. 115 ofthe Civil Procedure Code. 
So far as proceedings before a Oollector 
are concerned, it was held in Parama- 
swami Ayyangar v. Natchiar Ammal (6) 
that the High Court was competent to 
revise an order passed by a Collector 
undere, 35 of the Estates Land Act, Ayling, 


T 
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J., held that an order under s. 35 was not 
an order contemplated by s, 205 and that, 
therefore, revjsion ley to the High Oourt, 
whereas Krishnan, J., was apparently of 
"the same opinion but also held that there 
was no reason why the High Court and 
the Board of Revenue should not have 
concurrent jurisdiction in revising such 
proceedings. Again in Ramaswami Goun- 
dan v, Kali Goundan (7) the same Bench 
heldthat the High Court had power to revise 
anorder on an application under s. 131 of 
the Estates Land Act, an order to which 
8, 205 was clearly applicable. Ayling, J., 
in that case agreed with the opinion of 
Krishnan, J., in the prior case holding 
that the grant of the power of revision 
to the High Oourt under the provisions 
of s. 192 of the Estates Land Act was not 
inconsistent with the concurrent jurisdic- 
tion of the Oollector and the Board of 
Revenue under g. 205. This latter decision 
was followed by Kumaraswami Bastri, J., 
in Gopala Mannadiar v. Palani Goundan 
(8) and by Ramesam, J., in Maharaja of 
Jeypore v. Sobha Sundar Dalai (4) but 
their judgments do not add anything to 
the decision already quoted, 

There is a long series of decisions in 
the Oaleutta High Oourt, one of the earliest 
being Gobind Coomar Chowdhry v. Kristo 
Coomar  Chowdhry (9) in which it was 
held that that High Court has revisional 
jurisdiction over the rent Courts under 
Bengal Act X of 1859, and this was 
affirmed by the Privy Council in Nilmoni 
Singh Deo v. Taranath Mukerjee (10) where 
their Lordships accept withomt discussion 
the finding of the Oaleutta High Court 
that it had jurisdiction. This view was 
also taken in Chaiton Patjosi v. Kunja 
Behari (11) but all these cases can, I think, 
be differentiated. When the High 
Oourt Oharter Act was passed, the Bengal 
Act X of 1859 was in force and the Saddar 
Oourt had jurisdiction over these Revenue 
Oourts. The jurisdiction of the Saddar 
Court was passed on unchanged to the 
High Court and it is apparently on that 
ground that the Oalcutta High Court has 
always assumed revisional jurisdiction in 
these revenue proceedings. This was not 
the basis of the decisionin Kartik Chan- 
dra Ojha v. Gora Chand Mahto (12) but 

(8) 96 Ind. Cas. 768; (1925) M. W. N. 489, 

(9) 7 W. R. 520; B. L. R. Sup. Vol. 714. 

(10) 9 O. 295 at p. 300; 12 O. L. R. 361; 9L A. 174: 5 
Shome L. R. 130; 4 Bar. P. O. J. 392: 6 Ind. Jur. 547. 

(10) 11 Ind. Oas, 207; 38 O. 832; 18 0. W.N, 863; 14 


0. . 984. £ 
(9) 20 1nd. Oas. 430; 40 O, 518; 17 0, L. J, 593. 
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there it was held that,even under the 
Chota Nagpur Tenancy Act VI of 1908,the 
High Oourt stillepossessed jurisdiction on 
the ground that under s. 224 (2) of that 
Act a second appeal was allowed in certain 
cases to the High Court and, therefore, 
the Courts were subject to the appellate 
jurisdiction of the High Oourt. Ia another 
cage decided in the same year, Uma 
Charan Mandal v. Midnapore Zemindary 
Co. (13) it was held that the High Court 
*had no power to revise certain proceedings 
under the Ohota Nagpur Tenancy Act on 
the ground that the Revenue Officer was 
not a Court subordinate to the appellate 
jurisdiction of the High Court nor subject 
to its powers of superintendence, In this 
judgment it was also pointed out that all 
the cases under Act X of 1859 were clearly 
distinguishable. With all respect the judg- 
ment in this case appears to me to be 
based on more satisfactory grounds than 
that in Kartik Chandra Ojha v. Gora 
Chand Mahto (12) where the question of 
whether the Courts were or were not in 
all respects subject to the appellate juris- 
diction of the High Court was not fully 
discussed. Kartik Chandra Ojha v. Gora 
Chand Mahto (12) can also be distinguish- 
ed in this Court on the ground that the 
Estates Land Act does not in terms pro- 
vide for an appeal to the High Oourt and 
its appellate jurisdiction can only be 
invoked under s. 192 which makes certain, 
portions of the Oivil Procedure Code 
applicable. As these Oalcutta cases appear 
to be inapplicable to this Presidency, the 
question that remains is whether Velluri 
Narasinha Rao v. Ryots of. Pedantumidipallt 
(3) was rightly decided. The further ques- 
tion of whether Paramaswami Ayyangar 
v. Natchiar Ammal (6) and Ramaswamt 
Goundan v. Kali Goundan (T) were rightly 
decided does not, strictly speaking, arise 
for decision. 


Before discussing the question, reference 
may be made to certain portions of the 
Estates Land Aet throwing light on the 
question before us. I will deal first of 
al with Ohap. XI. Under s. 171 an 
appeal lies to such superior Revenue 
Authority as the Local Government may 
prescribe, and the Board of Revenue hag 
been prescribed as such. Under s. 172 
the Board of Revenue has the power of 
revision, These powers are in respect of 
orders passed in framing a Record of Rights 


(13) 33 Ind, Oas. 896;18 O. W. N.782;190. LJ, 
300, QM SE 
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and these orders are passed by the Revenue 
Officer under ss. 166, 168 and 170. Up to 
this point in the Act no mention has been 
made of Revenue Courts, the reference 
being in all cases either to the Collector 
or to the Revenue Officer. Under s. 76 of 
the prior Rent Act VIII of 1865, the 
powers of the High Court were expressly 
excluded; and unless there is something 
in the Act itself which gives the power 
of revision to the High Court there is no 
reason ,to suppose that the Legislatures 
intended to confer such powers, Assum- 
ing that the High Oourt has got the 
power to revise all orders under 
Ohap. XI, it would have concurrent 
jurisdiction with the Board of Revenue 
unless the Board is a Court subordinate 
to it and the latter's orders could also be 
revised, but even so itis somewhat anoma- 
lous to give revisional powers to one 
authority and to allow the orders passed 
in revision to be again revised. Suppos- 
ing that the High Oourt did revise an 
order under s. 172,that order is at once 
liable to be upset by a suit ina District 
Munsifs Court under s. 173 and the 
High Oourt’s order would not be final; 
consequently there is no real ground for 
presuming that any revisional powers are 
conferred on the High (our, In s. 189 
we get the first reference to ‘Revenue 
Oourts," for it provides that a Collector 
or other Revenue Officer shall hear and 
determine as a Revenue Court all suits and 
applications of the nature specified in 
parts A and B of the Schedule. It is 
noticeable that the Board of Revenue is 
not specified as an authority to hear and 
determine as a Revenue Oourt Under 
8,190 a second appeal lies tothe Board of 
Revenue against certain orders passed on 
appeal by a District Collector, but it does 
not give such power in the case of orders 
passed on appeal by the District Court, 
and against the latter ‘ordera a second 
appeal would lie to the High Oourt. In Ravi 

eeraraghavulu v, Venkata Narasimha 
Naidu Bahadur (14) the Juaicial Committee 
accepted the uniform practice of alowing 
such second appeals without deciding the 
question of lawinvolved. When the right of 
second appeal from orders passed on an appli- 
cation under s. 15 orin a suit under s. 40 
js specifically given to the Board of 


(14) 25 Ind. Gas 305; 37 M. 443; 16 M L.T. 262; 
(1914) M. W. N. 695; L L W, 719; 20 M. L.J. 451; 
Q. L. J. 375; 18 O. W. N, 87; 16 Bom, L, R, 853; 41 
J, A. 358 (P, O) l 
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Revenue, it seems & legitjmate inference 
that no second appeal would lie in’ such 
cases to the High Court unless such right 
is clearly implied and it is "nowhere laid 
down that orders passed by the Board of: 
Revenue will be subject to the revieion of 
the High Court. Oomingsnow to s. 205, the 
Board of Revenue or the District Collector 
is given the power of revision in cases 
where no appeal lies and where circum- 
stances are practically identical with 
the | requirementa of s. 115 of the 
Oivil Procedure Code; but the powers are 
given only in a limited number of cases, 
namely, cases where no appeal lies from 
the original order of the Revenue Officer. 
Unless then the Board of Revenue is sub- 
ordinate to the High Court, the decision 
of this Court in Ramaswami Goundan v. Kali 
Goundan (7) would have the effect of giving 
concurrent jurisdiction to the Board of 
Revenue and the High Court. That decision 
is based on the provisions of 8. 192 which 
makes a portion of the Oivil Procedure 
Code applicable to all suits, appeals and 
other proceedings under this Act. There is, 
however, a limitation in the section which 
says “subject to the other provisions of this 
Act” and “so far as they are not inconsiat- 
ent therewith”. It is recognizedin both 
the cases in 42 Madras that there would be 
an anomaly in the existence of this con- 
current jurisdiction, and although Ayling, 
J., says in HKamaswami Goundan v. Kali 
Goundan (1): "lt is impossible to say that 
the grant of the power of revision te this 
Court is inconsistent with the grant of 
eimilar power to the Collector and Board of 
Revenue", with all respect, it appears to me 
thatifthe applicationofs.115 givesrise to an 
anomalous position it must be inconsistent 
with the provisions of the Act. The very 
fact that two Courts would have co-ordinate 
jurisdiction and would be in a position to 
pass conflicting orders, Voth of which would 
be final, is sufficient to show that theim- 
portation of s. 115 is inconsistent with the 
Act so far as the provisions of a. 2U5 are 
concerned. I think, therefore, that any 
argument based upon s. 115 must fail 
unless we premise the argument by a finding 
that the Board of Revenue is a Court 
subordinate to the High Court, and even 
then it would be anomalous to have a power 
of revision, which is itself subject to 
revision. 

ln order to establish this latter point the 
Government of India Act, s. 107, and cl. 16 
of the Letters Patent are relied upon. 
Under s, 107 each High Court has superin- 
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tenderice over all Courts for the time bein 
Subject to ita appellate jurisdiction, an 
under el. 16 of the Lettera Patent the High 
Court shall be the Court of Appeal from 
the Oivil Courts and from all other Oourte 
subject to its superintendence. It is, 
therefore, necessary to determine whether 
the Board of Revenue is a Court subject to 
the appellate jurisdiction of the High 
Oourt or whether itis a Court subject to 
the superintendence of the same. So far 
as the subordination of the Board of 
Revenue to the appellate jurisdiction of the 
High Court is concerned, there is no statu- 
tory provision for an appeal against its 
orders to the High Court, but Devadoss, J., 
bothin Burla Appanna v. Anala Latchayya 
(2)aud in Velluri Narasinha Rao v. Ryots of 
Pedamamidipallt (3) holds that the 
Board of Revenue isa Civil Court because 
it is a Court governed by the Civil Pro- 
cedure Oode and, therefore, underthe super- 
intendence of the High Oourt. The mere 
fact that the Civil Procedure Code is made 
applicable to proceedings under the Act 
including presumably the proceedings of 
the Board of Revenue cannot by itself 
convert the Board of Revenue into a Civil 
Court subordinate to the High Court unless 
for some other reason itis a Civil Court 
subordinate to the High Court such as is 
referred to ins.3of the Uivil Procedure 
Code. In the first place it ia by no means 
clear that the Board of Revenue exercising 
the functions allotted to it under the 
Estates Land Act is a Oourt at all, and 
certainly it cannot be deemed to bea Civil 
Court within the meaning ofs.3of the 
Civil Procedure Code, for in s. 5, Revenue 
Courts are clearly distinguished from Civil 
Courts having original jurisdiction under 
the Code to try such suits or proceedings as 
being suits or proceedings of a civil nature 
and ıt is apparently Oourts of this latter 
nature that are Qivil Courts within the 
meaning ofs. 3, Oivil Procedure Code. If 
it is a Oourt, the Board of Revenue isa 
Revenue Court and not a Civil Oourt 
within the meaning ofs,3. No doubtin 
Nilmoni Singh Deo v. Taranath Mukerjee 
(10) their Lordships observe: 

“The Civil Courts referred to in 6. 77 and 
the kindred sections, mean Civil Courts 
exercising all the powers of Civil Courts, as 
distinguished from the Rent Courts, which 
only exercise powers over suits of a limited 
class. In that sense there is a distinction 
between the term-; hutitis entirely another 
question whether the Rent Court does not 
remain a Civil Opurt in the sense-that it is 
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deciding on purely civil questions between 
persons seeking their civil rights, and 
whether, being a Civil Court in that sense, 
it does not fall within the provisions of Act 
VIII of 1859." 

Their Lordships were dealing with Rent 
Courts under Act X of 1859 which were 
recognized as being subordinate to the 
High Oourt, but that pronouncement is 
hardly an authority for saying that the 
Board of Revenue, with which the Privy 
Council were not at that time concerned, 
is a Civil Court within the meaning of s. 3 
of the Civil Procedure Code of 1908 which 
has now replaced Aot VIII of 1859. 
Section 3 is, no doubt, not exhaustive and 
Courts not specified therein may be sub- 
ordinate to the High Oourt, but such sub- 
ordination must be declared by some 
enactment or they must be deemed to be 
subordinate for some sufficient reason. Ag 
I have already pointed out, thereis no 
statutory provision making the Board of 
Revenue a Court subordinate to the High 
Court, nor any provision providing for 
appellate jurisdiction inthe latter over the 
former. Unless, therefore, it can be said 
that the Board of Revenue is subject to the 
superintendence of the High Oourt when 
acting under the provisions of s. 205 itis 
impossible to hold that it isa Court sub- 
ordinate to the High Oourt. 

In considering the question of superin- 
tendence reliance is placed upon two circum- 
stances: (1) under O. XLVI, r. 1, 
Oivil Procedure Code, which is made 
applicable under the Act, the. Board of 
Revenue can make a reference to the High 
Court on & question of law, and (2) under 
s. 202 "the High Court may, with the 
approvalof the Local Government, make 
rules consistent with this Aet, declaring 
that any portions of the Oode of Civi 
Procedure shall not apply, etoe............... " 

This power of making rules is subject to 
the approval of the Local Government and 
can hardly be deemed to give power of 
superintendence to the authority that drafts 
the rales—an authority which has no power 
to enforce them without reference to the 
Local Government Secondly, the fact 
that the Board of Revenue can fefer a° 
question of law for the opinion of the High 
Gourt cannot render it subject to the 
superintendence of that Oourt, for the 
latter has no power to order the Board of 
Revenue to make a reference which lies 
entirely within the will and pleasure of 
the Board of Revenue. "The cases relied on 
by Mr. Krishnaswami Ayyar, Abdul Karim 
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Fateh Mahomed v. Municipal Officer, Aden 
(15) and Municipal Off&er, Aden v. Hajee 
Ismail  Hajee Allana (16) relate to 
the Resident's Court at Aden from which a 
reference both on a question of fact and of 
law lay to the High Oourt of Bombay, and 
that High Court had power to make rules 
binding upon the Court at Aden. In those 
circumstances the Aden Oourt was held to 
be subject to thesuperintendence of the 
Bombay High Court, but those circunt- 
stances are very different from the present 
and a decision based thereon cannot be 
treated as an authority in thiscase. 

We see then that the Estates Land Act 
does not expressly give any power of 
superintendence to the High Court over the 
Board of Revenue nor does it provide for an 
appeal to the former against the decision 
of the latter. The ground upon which 
Devadoss, J., based his decision in Velluri 
Narasinha Rao v. Rote vi Pedamidipalli (3) 
appears to be that because the Civil 
Procedure Code is applicable to its proceed- 
ings the Board of Revenue must be a Civil 
Court and all Civil Courts are subject to 
the superintendence of the High Court, This 
is a very simple proposition, and it was 
discussed by Rankin, J.,in. Allen Bros. & 
Co. v. Bando & Co. (17) and waa rejected as 
there was no ground for inferring appellate 
jurisdiction in the High Oourt over Oourts 
constituted after the date of the Oharter 
Act unless some provision to that effect can 
be established. In order to show that the 
High Court is an Appellate Court in this 
respect, we must start with somerelation of 
superiog and inferior tribunal—vide Biren- 
dra Kishore Manikya v. Secretary of State 
for India (18). In its ordinary aspect the 
Board of Revenue cannot be held to bea 
tribunal inferior to the High Court, for its 
ordinary work isnot that of a Court and its 
powers are mainly executive. In proceed- 
ings under the Estates Land Act it may 
be said that the Board of Revenue exercises 
judicial powers andis in that senses Court 
as pointed outin Nilmoni Singh Deo v. Tara- 
nath Mukerjee (10) but that does not 
necessarily make itan inferior Oourt subject 
to the High Court asa superior Court, In 

* the abfence of any provision declaring the 


15) 27 B.575; 5 Bom. L. R. 562, 

(16) 30 B. 24 ;:30.L. 3.5; 3A, 1.2.53; 10 0, W 
N. 165; 8 Bom L. R. 4 1 M. L. T. 1; 16 M. L. J. 73; 34 
I.A. 38; BSar.P.O J.901 (P. O). 

an 70 Ind, Cas 371; 49 O. 931 at p. 940; 200. W, N. 
845; A. L R. 1923 Cal. 169. 
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Board of Revenue to be subject” to the 
appellate jurisdiction of the High Court 
it must be held that it is not go subject. 

Taking the Act asa whole the scheme 
would appear tobe that in certain matters the 
decision is left to the Revenue Courts and 
an appeal lies to the District Oourt and 
thence to the High Oourt, whereasin other 
matters the appeal lies to the District 
Oollector as such and not asa Revenue 
Oourt, and from him to the Board of 
Revenue. A similar scheme was held 
to exist in the Chota Nagpur Tenancy Act 
in Uma Charan Mandal v. Midnapore Zemin- 
dary Co. (13);and an interpretation of the 
Estates Land Act on these lines would 
certainly obviate some of tHe. anomalies 
which arise in any other view, and, there- 
fore, it is possible to hold that though in 
certain respects the High Oourt has revi- 
sional powers over the Revenue tribunals, 
yet in other respects, it imay not have the 
same power, and certainly has not that 
power so far as the Board of Revenue is 
concerned. As shown above there is no 
definite constitution ofthe Board of Revenue 
as & Court and if it is deemed to bea 
Oourt in that it arrives at a judicial 
decision, yet thereis noauthority for hold- 
ing that it is a Civil Court within the 
meaning of s, 3, Civil Procedure Code, or 
that it is a Court subject tothe appellate 
jurisdiction or under the superintendence 
of the High Oourt. Although, as Ihave 
pointed out above, the first part of the 
question referred to us does not really 
arise, I think that it may be disposed of 
as it is so intimately connected with the 
latter part of the question. I would 
answer the whole of the question in the 
negative, E 

It follows that Velluri Narasinha Rao 
v, Ryots of Pedamamidipall (3) must be 
held to have been wrohgly decided. 

Odgers, J.—The question referred to 
us is: “Has the High Oourt in the exercise 
of its revisional jurisdiction either under 
s. 115 of the Civil Procedure Code or 8.107 
of the Government of India Act of 1919 
power to revise orders passed by the Board 
of Revenue under Ohap. XI ors, 205 of 
the Estates Land Aot?" 

It may at once be said that the considera- 
tion of the point as regards Ohap. XI of 
the Madras Estates Land Act did not 
actually arise on the cases before the Bench; 
the provisions of the Chapter will, however, 
have to be examined and as in my view 
the discussion asto Ohap. XI and s. 205 
imports thesame principle in both, I think 
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the question may be answered asa whole. 
It may be premised that no revisional power 
is given to this Court as far as the Board 
of Revenue is concerned directly by the 
Estates Land Act nor does the Board of 
Revenue appear in the Schedules of the 
Act as a Court of Appeal. It is sought to 
infer the revisional power of the High 
Court over the Board of Revenue in two 
"ways: (1) That the High Court is a Court 
of Appeal under the Act, e. gẹ, from a 
District Court which is made the Court of 
Appeal for certain purposes under the Act 
and from which a second appeal would lie 
to this Court as a matter of long standing 
practice [according to the judgment of the 
Privy Ooungl in Ravi Veeraraghavulu v. 
Venkata Narasimha Naidu Bahadur (10. 
Oonsequently it is contended the Board o 
Revenue is subject to its superintendence 
under cl. 16 of the Letters Patent; also 
under s, 107 of the Government of India 
Act, the High Court has superintendence 
over all Courts subject to its appellate 
jurisdiction. It is contended that once a 
right of appeal is given, however limited, 
it attracts all the provisions of cl. 16 of 
the Letters Patent and s. 107 of the Govern- 
ment of India Act. (2) As s, 192 of the 
Madras Estates Land Act makes s. 115 of 
the Oode of Civil Procedure applicable to 
proceedings under that Act, the Board of 
Revenue must be deemed tobe a subordi- 
nate Court to the High Court. 

Ohapter XI of the Act has to do with 
surveys, Records of Rights and settlement of 
rents. Under s. 169, the Revenue Officer 
making the settlement of ren’ must hear 
objections thereto and an appeal liesfrom 
his decision (s. 171) to the prescribed 
superior Revenue Authority. By s. 172, the 
Board of Revenue may revise any Record 
of Rights. Thisis said to give the Board 
of Revenue a co-ordjnate revisional power 
with the High Court. It will be noticed 
that s. 192 incorporates the provisions of 
8. 115 of theCode of Civil Procedure only 
“subject to the other provisions of the Act" 
so far as they are not inconsistent therewith 
and it may be questioned whether this 
does not afford an example of such 
inconsistency especially as the right of suit 
ina Oivil Oourt given by s. 173 might 
involve the consequence of the High Court's 
order in revision if it exists being overruled 
by the decree ofa District Munsif. This is 
tomy mind a strong point in favour of 
the argument that the previous steps 
detailed in the Ohapter are non-judicial 
in character, ; 
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The point was considered by Devádoss, J. 
in Velluri Narasinha Rao v. Ryots of Peda» 
mamidipallt (3) a csse under this Ohap. XI. 
He points out that under the Rent Recovery 
Act of 1865, the High Court had no 
revisional jurisdiction over the Revenue 
Courts. He held that the High Court has 
revisional powers over the Board of Revenue 
and dismissed the dilemma pointed out by 
Straight, J., in Ram Dayal v. Ramadhin (19) 
by saying that it would be a question for 
consideration in each case whether the 
High Oourt should exercise its power or 
not. I may remark that Devadoss, J., seems 
to have fallen into error in thinking that 
everything is appealable to the District 
Court. He says: ‘In all cases in which 
the rights of the landholder or the ryot 
are affected an appeal is given to the 
District Court." This is not so—cf., for 
example, Schedule Part A No. 4 (a). The 
decision was concurred in by Waller, J., 
and both learned Judges based their 
opinion on Ramaswami  Goundan v, 
Kali Goundan (7). The question, there- 
fore, arises, “Was Vellurt Narasinha 
Rao v. Ryots of Pedamamidipalli (3) rightly 
decided’? It may here be noticed that, 
under s. 203 (1) and (2), the Records of Rights 
prepared under the provisions of Chap, XI 
are to be considered by the Court trying a 
suit; (.e,8 civil suit in the ordinary 
sense) but it may be proved incorrect. 
This seems to be another argument in 
favour of the non-judicial character of the 
steps detailedinOhap. Xl. These steps 
appear tome to amount really to proceed- 
ings inadepartment of Government as to 
which the Board of Revenue is constituted 
the final authority as head of that depart- 
ment and given a power of revision. 
Section 173 gives an aggrieved party an 
ordinary right of suit. With regard to 
Chap. XLtherefore, lam prepared to say that 
the Board of Revenue is not a Court and 
its proceedings are not open to revision by 
the High Oourt. There are two other 
ways in the Act in which the Board of 
Revenue acts as a final authority—apart 
from the question of revisional power in 
the High Oourt which as stated above 
nowhere appears in the Act itself, (a) 
s. 189—A Collector or other Revenue Officer 
is authorized to hear and determine asa 
Reveune Court all suits and applications in 
Parts A and B of the S:hedule and no Civil 
Court is to take cognizance of such. This 


(19) 12 A, 198; A. W. N, (1880) 59, 
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is the first reference to a “ Revenue Court" 
‘in the Act. These decrees are subject to 
appeal either to the Obllector or to the Dis- 
‘trict Court as provided for in the Schedules, 
‘By &. 190 a second appeal is to lie to the 
‘Board of Revenue from a Oollector 
in two special matters—as to improve- 
ments (s. 15) or commutation of rent (8. 
40)- This seems to indicate a different 
line of appeal and as if the Board 
of Revenue were the final ` authority 
as under Ohap XI, (b) under s. 205— where 
a general revisional power is given to the 
Board of Revenue or Collector in respeot 
of proceedings of Revenue Officers from 
whose decision no appeal lies. 

It is plain that the Board of Revenue can 
only bea Court subordinate to the High 
Court if it is made so, for if it is not,s 115, 
Oode of Oivil Procedure, which applies to 
subordinate Oourts will have no applica- 
tion. Itis clearly not expressly made so, 
and it is difficult to see how it can be made 
80 by implication as in none of the 
Behedules.is it described asthe Court of 
Appeal in any revenue matter. However 


.the view has been taken that it is a ‘Court’ 


and must, therefore, be subordinate to the 
High Oourt. The cases fall into three 
&roups—Madrae, Calcutta and Bombay— 
and I will deal with them in that order. 
Velluri Narasinha Rao v. Ryot of 
Pedamamidipalli (3) has already been 
referred to. Asstated it adopts previous 
decision in Ramaswami Goundan v. Kali 
Goundan (7) a revision petition against 
an order of the Collector under 8. 131, 
Madras Estates Land Act. Ayling, J., held 
that & 192 vests the ‘High Court 
with the power of revision, that power 
vested in both the Board of Revenue 
and the High Oourt and that this was 
undesirable. “It is impossible to Bay," 
said the learned Judge, “that the grant of 
the power of revision to this Court is 
inconsistent with the grant of similar 
poser to the Collector and Board of 
evenue : and I think it must be held thats. 
192 vests this Court with the power of 
revision, which petitioner invokes." The 
learned Judge does not seem to have 
adverted to the words ins. 192 “ao far as 
they are not inconsistent therewith.” 
Krishnan, J., adhered to his judgment in 
Paramaswami Ayyangar v, Natchiar Ammal 
(6) which was an earlier decision of the 
same Bench. This care was a revision 
petition to revise an order of a Oollector 
as to adding a legal representative of a 
deceased plaintiff. Ayling, J., invoked 
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8.115 of the Code of'Üivil Procedure as 
made applicable by s.192 of the Madras 
Estates Land Act Krishnan, J , pointed 
out that s. 115 did not of itself apply to Re- 
venue Courts as defined in s. 5 of the Code 
of Civil Procedure but that s. 205 of the 
Madras Estates Land Act did not apply to 
proceedings in rent suits and Bo 3.115 
remained unaffected. The learned Judge 
clearly contemplated a co ordinate juris- 
diotion in the High Court and the Revenue 
Authorities. Againin Maharaja of Jeypore 
v. Sobha Sundar Dalai (4) Ramesam, J, 
followed these two cases and held that the 
Revenue Divisional Officer was a Court 
subordinate to the High Court. In all 
these cases it will be noticed that the 
question before us did not arise, viz, the 
subordination of the Board of Revenue, 
In Burla Appanna v. Anala Latchayya, (2) 
the learned Judges refused to interfere with 
an orderof the Board of Revenue as the 
petitioner had a separate remedy by suit 
under s. 173. Spencer, J, held that the 
ordera of the Board of Revenue were not 
judicial proceedings of a Court. subordinate 
to High Court, but Devadoss, J., held that the 
Board of Revenue was a Civil Court when it 
acts judicially under ss. 171, 172 or any 
other section of the Madras Estates Land Act 
and was subject to the revisional jurisdiction 
of the High Oourt. The difference of 
opinion of the two Judges, of course, made 
no difference under the circumstances and 
their remarks as to jurisdiction are, there- 
fore, obiter In Gopala Mannadiar v. Palani 
Goundan(8) Mr. JusticeKumaraswami Sastri 
sitting alone decided that this Oourt could 
interfere with an order of the District 
Collector with which the Board of Revenue 
had refused to interfere. He followed 
Ramaswami Gounddn v. Kali Goundan (1). 
In Mempu Ramayya v. Zemindar of 
Mandasa (20). Waller and Madhavan 
Nair, JJ , stated but did not decide the 
point. In the Fall Bench case in Zemindar 
of Kallikote v. Mongolopur (5) the point is 
raised but left undecided. The only case, 
therefore, really relevant tothe present, except 
Gopala Mannadiar v. Palani Goundan (8), 
cited above, is Velluri Narasinha Rao v. 
Eyots of Pedamamidipalli (3), already refer- 
red to. In Ramaswami Naicker vw. Sub- 
barayulu Naicker (1) Sadasive Ayyar 
and Moore, JJ., without deciding the point 
were of opinionthat it would be difficult to 
hold that the Board of Revenue is a , Court 
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subordinate to the High Court or subject to 
the appellate jurisdiction ofthe High Court, 
They foresaw the difficulty of a conflict of 
jurisdiction if the revisional power of the 
High Oourt were deemed to exist. Im re 
Palanikumara | Chinnayya Gounder (21) 
Ayling, J., and myself held that the 
proceedings of a Revenue Divisional Officer 
who had framed charges against a village 
Munsif was not subject to the superin- 
tendence of the High Court. 

Reliance was placed upon a current of 
authority in Oaloutta. These rest primarily 
on the provisions of the Bengal Rent Act of 
1859. Under it,e g., Collectors and Deputy 
Collectors are to be Courts controlled by the 
Board of Revenue (8.151); a decision of a 
Collector may be tested by suit (s. 77 and 
8. 103); exeeution is to be regulated by rules 
in force in Oivil Courts (s. 92) By our 
Regulation V of 1802 (s. 9) the High Court 
had authority over the Board of Revenue. 
This was abrogated in 1803 and it is 
important to remember that at the time of 
our Charter (1861) there existed in Madras 
no Revenue Courts as there did in Caleutta. 
Nor by s. 76 of Act VIII of 15630 was there 
any revisional power overthe orders of a 
Oolleetor save by regular appeal to the 
Zillah Court. As Rankin., J., points out in 
Allen Bros & Co. v. Bando & Co. (17): 
"In 1861, therefore, the Sadar Court 
possessed appellate jurisdiction over the 
Oollector’s Court by the terms of the Act 
of 1859 itself and the High Oourt inherited 
therewith a power of superintendence. The 
cases were fully discuesed in Chaiton 
Potjosi v. Kunja Behari (11). They show 
that a right of appeal, howeverlimited, will 
let in the full general power of superintend- 
ence, but the right of appeal in those 
cases is clearly given by the special Code 
itself and applies to cases within the special 
jurisdiction conferred thereby.” The earli- 
est case is in the matter of the petition 
of Gobind Coomar  Chowdhry v. Kristo 
Coomar Chowdhry (9) a decision of the 
Full Bench of the year 1867. The suit was 
brought under the Act of 1859 and the 
Deputy Oollector refused to order res- 
titution for excess execution. There 
was no sppeal and the Fall Bench 
held that the Deputy Collector was 
wrong in refusing the application for 
restitution. It also held that in pursuance 
of its general power of superintendence the 
High Oourt couldinterfere and direct the 
Danaty Oollector to enforce restitution. 

(21) 66 Ind, Oas 566, 41 M LJ 57514L, W. 548; 
(1921) M, W., N. 757; Ads 1923 Mad, 33 
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Then eame Nilmont Singh Deo v. Tarae 
nath Mukerji (10)» The Collector acted 
under Act X of 1859 and traneferred a decree 
for rent, the respondent petitioned the High 
Court to interfere and it stayed proceedings 
unders 15 ofthe Charter Act relying on 
Gobind Coomar Chowdhry v. Kristo Coomar 
Chowdhry (9) and thus regarding the Oollect- 
tor asa Oourt over which the High Oourt 
had power of superintendence. The Privy 
Oguncil simply agreed with the view taken 
by the High Oourt without discussion as to 
jurisdiction, Chation Patjosi v. Kunja 
Behari (11) held that the High Oourt had 
power to interfere with the orders of Col- 
lectors passed under Act X of 1852 and that 
except as expressly provided by that Act 
the procedure of Revenue Couris is 
governed by the Onde of Oivil Procedure. 
The Judges cited Bhyrub Chunder v. Shama 
Soonderee (22) in which Norman, d. 
observed: “It is clear that the Collector's 
Court i8 à Court over which, at the time of 
the passing of the Oharter Act, the Budder 
Court possessed appellate jurisdiction, and, 
therefore, it is clear thatthe 15th rection of 
the Oharter Act gives usa superintendence 
over such Courts for the purpose to which I 
have already alluded.” Chaiton Patjost 
v. Kunja Behari (11). Thisseems to indi- 
cate that the right of appeal to the High 
Court at Calcutta is based on its inherited 
jurisdiction from the Sudder Oourt over 
Courts of the Oollector. If so, this and the 
other Oalcutta cases are distinguishable on 
this ground. In Kartik Chandra Ojha v. 
Gora Chand Mahto (12) the Court held that 
the High Oourt could revise proceefijngs of 
Courts of Collectors under the  Chota 
Nagpur Tenancy Act. The Oourt thought 
ihatthe proceedings under the Act were 
judicial in character and ass. 224 (2) thereof 
allowed a second appeal to the High Court 
the Courts of Collectors were subject to 
the appellate jurisdiction of the High 
Court. The case turned on the wording of 
the special Act, 


In H. D. Chatterjee v. L. B. Tribedi (23) 
it was held that the Oalcutta Rent Con- 
troller was a Court of civil jurisdiction 
under rules framed under the Oalcutta, Rent 
Act and that, therefore the High Oourt 
had power to revise his proceedings under 
8. 107 of the Government of India Aot. 
Here again the decision turned on special 


(22) 6 W. R. Act X Rul 
(23) 68 Ind. Cas 274; ve. "528; 26 0. W.N. 78; A 
LR, 1022 Qal, 427, 
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.provisions. Rankin, J., in an elaborate 
judgment in Allen Bros. & Co. v. Bando 
& Co. (17) considers the same question. 
He held that the Controller and President 
of the Tribunal act as Courts:of Justice— 
“Civil Courts in the general sense" (page 
938*). “Asneither the Rent Oontroller 
nor the President of the Tribunal were 
Courts known in 1861, a right of super- 
intendence can only be made out under 
the Letters Patent in one or other, of 
two ways : by establishing that it or some 
other form of appellate jurisdiction has been 
since granted with reference to the Rent 
Qontroller or, the President; or, secondly, 
by establishing that the High Oourt in- 
herited a general jurisdiction over all 
Courts of civil jurisdiction established 
or to be established. ” 

The learned Judge combats the sugges- 
tion that all other Courts of civil juris- 
diction are subordinate to the High Court. 
“As a general proposition applicable to 
Bengal it seems to me that on the face 
ofthe Act of 1861 and the Letters Patent 
no proposition so simple and wide can 
possibly be correct. It is nowhere ex- 
pressed and the several jurisdictions care- 
fully defined and conferred are not to be 
extended or enlarged indefinitely upon 
general principles to the rigour of which 
His Majesty is in no way committed” 
(page 940*). As to whether the Oalcutta 
Rent Controller is a Oourt over which 
appellate jurisdiction can be exercised, 
after stating the jurisdiction as it stood in 
1861 as set out above, the learned Judge 
points* out that “An actual re- 
lationship to this Court must be estab- 


lished; an existing thread of connecting. 


authority must be disclosed.” The learned 
Judge finally agreed with the view of the 
Division Bench reported asd. D. Chatterjee v. 
L.B. Tribedi (23). In the words of the 
learned Judge I must say I fail to see any 
actual relationship to this Court established 
by the Madras Estates Land Act between 
the Board of Revenue and the High Court 
either on the ground that the Board of 
Revenue is a Vourt or by reason of the 
application of 8. 115 of the Code of Civil 
Procedure in the restricted sense, 

Certain Bombay decisions were quoted 
to ns. In Abdul Karim Fateh Mahomed 
v. Municipal Officer, Aden (15) and in 
Municipal Officer, Aden v. Hajee Ismail 
Hajee Allana (16) the same case in the 
Privy Oouncil, it was decided that the 
Aden Resident's Court was subject to the 


*Pages of 49 O.—[Za.] 
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superintendence of tlle Bombay High 
Oourt to which by Act IL of 1864a re- 
ference was provided both en fact and law. 
Purshotam Janardhan v. Mahadu Pandu (24) 
held that a Oollector under the Mamlat- 
dars Oourts Act was a Oourt subject to 
the superintendence of the High Oourt - 
and that a Collector who granted a certifi- 
cate under s.10 of the Hereditary Offices 
Act exercised a judicial function and, was, 
therefore, subject to the superintendence 
of the Bombay High Court. [The Collector 
of Thana v. Bhasker Mahadev Seth (25).] 
All these cases turned on the provisions 
of special Acts. In Abdul Rahman v. 
Abdul Rahman (26) the Full Bench of the 
Allahabad High Oourt pointed out that as 
there was no right of appeal from the 
Commissioner sitting in an Election Court 
there could be no power of. superintend- 
ence under s.107 of the Government of 
India Act. The Oollector acting under 
8. 18 of the Land Acquisition Act, 1894 
is nota “Oourt” [Balkrishna Daji Gupte 
v. Collector, Bombay Suburban (27)| and the 
Court of a Registrar is not a Court foro 
present purposes, - 


Reference must be made to Uma Charan 
Mandal v, Midnapore Zemindary Co. (13) 
a case under the Nagpur Tenancy Act. 
The learned Judges distinguished the cases 
under the Bengal Rent Act of 1859 and 
added "It would, in our opinion, be ano- 
malous to hold that where, by Statute, 
superintendence over a Revenue Officer 
is vested, in a particular matter,in the 
Commissienergand the Board of Revenue, 
the Revenue Officer should be deemed 
even for the purposes of that particular pro- 
ceeding a Court subordinate to the appel- 
late jurisdiction of.this High Oourt.” Also 
Darbari Panjiara v. Bhatti Ray (28) affords 
an instance of two entirely distinct series 
of Oourts referred toby Rankin, J., in Allen 
Bros & Co. v. Bando & Co. (17), The 
Commissioner was constituted by the 
Regulation of the High Court to which 
the application in question should have 
been made. Ram Dayal v. Ramadhin 
(19) the learned Judges held that if the 
Board of Revenue and the High Court 
both exercised powers of revision a grave 
inconvenience and confusion of authorities 

(24) 17 Ind. Oas. 676; 37 B. 114; 14 Bom. L. L. 947, 


25)8 B 901; 

26) 87 Ind. Gas 5147 A.5 13 at p.530; L. R. 8 A. 
191 Civ.,23 A. L. J. 385; A. I. R. 1925 AIL. 380. 

(27) 73 Ind. Oas. 354; 37 B. 699; 25 Bom. L. R. 398; 
A. I. R. 1928 Bom. 290, 

(28) 23 Ind, Oas. 883% 41 O. 915; 180, W. N. 575; 19 
O, L J, 294, 
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must ensüe. This they said could never 
have been Dengan They thought tho 
Board of Revenue had exclusive jurisdiction 
to deal with certain cases, but where 
an appeal to the Oivil Oonrt Judge is 
allowed it followed that the High Oourt 
had jurisdiction. They held then that 
the two jurisdictions were separate and 
distinct ? Finally itis sought to infer the 
power'of superintendence from the pro- 
yisions of O. XLVI, r. 1, Civil Procedure 
Oode, which are made applicable by s. 192, 
Madras Estate Land Act. The fact that 
& point of law may be referred to the 
High Oourt for its opinion is a matter 
entirely within the discretion of the Board 
of Revenue atid the Board cannot from 
this fact alone be compelled to submit 
a question for the opinion of this Oourt. 
Again, under s. 202, the High Oourt has 
power to make rules as to the applicability 
of the Civil Procedure Code in suits under 
the Act. This power is, however, subject 
to the approval of the Local Government 
and it is difficult to infer an independent 
power of superintondence under these cir- 
cumstances from this section. 

From these considerations it appears 
to me that it could not have been the 
intention of the Legislature that the Board 
of Revenue which is itself invested with 
certain revisional powers over the pro- 
ceedinga of its own officers under the 
Act, should be subject in its turn to the 
revisionab jurisdiction of the High Court. 
It seems to me that convenience is strongly 
against it and there is no judicial authority 
for itsave that of Velluri Narasinha Rao 
v. Ryots of Pedamamidipalli (3) which must 
be considered to have been wrongly de- 
cided for the reasons given above, The 
Calcutta rulings turned on the special 
circumstances existing in the Bengal at 
the time of the establishment of the High 
Court. The scheme of the Madras Estates 
Land Act seems to meto give two dis- 
tinct series of appellate and, therefore, 
of revisional authorities—the Oollector and 
the Board of Revenue for one class of 
cases and the District Court and the High 
Court for another. I would, therefore, as 
regards the Board of Revenue answer the 


question referred to us in the negative... 


Venkatasubba Rao, J.—I regret 
I cannot agree. 

The question that has been referred to 
us runs thus:— 

"Has the High Court in the exercise of 
ite revisional jurisdiction either under 
s, 115 of the Qivil, Procedure Code or 
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8. 107 of the Government of' India Act of - 
1919 power to revise orders passed by the 
Board of Revenue under Ohap. XI or 
8. 205 of the Estates Land Aot ?" ; 

Under this reference, the position of 
the Board of Revenue has to be deter- 
mined in regard to ss. 171,172, 190 and 
905. In Ohap. XI of the Actoccur ss. 171 
and 172, and in  Ohap. XV, ss. 190 and 
205. Ohapter XI deals generally with the 
framing of the Record of Rights. Under 
8. 171, appeals of a certain kind lie to 
such authority as may be prescribed by 
the Local Government; and the Board of 
Revenue has been constituted the appel- 
late authority under this section. Certain 
revisional powers are conferred on the 
Board under s. 172, and as I have said, 
matters dealt with by these two sections 
fall within Ohap. XL. : 

Sections 189, the first section in Chap. 
XV, contains a very important provision. 
It says that Revenue Officers shall hear 
suits and applieations specifled in parta 
Q and (b) of the Schedule to the Act, as 

venue Courts, It goes on to say that 
decrees and orders passed by the Revenue 
Courts, shall be subject to appeal as pro- 
vided in the sixth column of parts 
(a) and (b). Section 190 prevides for 
second appeals to the Board in two sets 
of cases against appellate orders of a 
District Oollector in applications under 
a, 15 and against similar orders in suits 
under a. 40. 

What is important to bear in mind in 
this connexion is that both these matters 
fall within parts (a) and (b) of the Scifadule. 
The last of the relevant sections is s, 205, 
It confers concurrent powers of revision 
on the Board and the District Collector 
in respect of any proceeding under the 
Act before a Revenue Officer, from whose 
decision no appeal lies. : 

At the very outset, I desire to point out 
that the position and functions of the 
Board must be carefully distinguished with 
reference to these various provisions. Whe- 
ther the Board is subordinate to the High 
Court is not apoint to be dealt with in the 
abstract. The question in each case is, 
while performing certain specific functions, 
is it so subordinate}? It is for this reason 
that I wish to stress the point, that the 
character of the Board must be separately 
considered under each of these sections. 

At least two different sets of functions 
emerge upon an analysis of these provi- 
sions. 

(1) The powers of the Board to deal 


179 
. under s. 205, with matters arising from 
decisions of Revenue Officers constituted 
Revenue Courts by the express words of 
the Act. 
Of a kindred nature are the powers of the 
Board to hear second appeals under s. 190. 
(2 The powers of the Board to deal 
with other matters; firstly, its powers under 
8. 205 in regard to matters not covered 
by (1; secondly, its powera under Chap. 


Though the reference made to us is 
comprehensive and includes these various 
aspects, we have been told, that the point 
that has arisen before the referring Bench 
for actual decision is of a very limited 
character, namely, that covered by (1). 

Section 192 makes s. 115, Civil Proce- 
dure Oode, a part of the Act, It is as 
if the later section is written out, or 
explicitly re-enacted, in the Act itself. 
The material part of s. 115 reads thus:— 

“The High Oourt may call for the re- 
cord of any case which has been decid- 
ed by any Court subordinate tosuch High 
Court .and in which no appeal lies thereto, 
and may...... make such order in the case as 


Before s. 115 can apply, the primary con- 
dition must be satisfied, namely, that 
the Court concerned is subordinate to the 
High Court. 

One of the Gourts mentioned in the Act 
is the District Court and the test is clear- 
ly satisfied in that case—(see 8, 3 of the 
Code, which provides that the District Court 
is subordinate to the High Oourt ? 

. Then let us take the Revenue Courts 
mentioned in 8.189 of the Act. Arethey 
subordinate to the High Court? 

There is no definition of subordination in 
the Civil Procedure Code, although certain 
concrete instances are given-in s. 3, as il- 
lustrating the rule of subordination. 

Clause 16 of the Letters Patent says, (it 
must be clearly noted that I am not here 
concerned with the other parts of this clause) 
that every Civil Court of the Presidency is 
subject to the appellate jurisdiction of the 
High Court. Section 15 of the Charter Act 
(replaced by s. 107 of the Gevernment of 
Indi Act) provides that every Court sub- 
sect to the appellate jurisdiction of the 

igh Court is subject to its power of super- 
intendence. 

Reading these two provisions together, 
every Civil Court in the Presidency is sub- 
ject to the High Court's right of superin- 
tendence, in other words, is subordinate to 
that Court, m 
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Without even invoking the aid of s. 15 
(Oharter Act) one finds sufficient indication 
in cl. 16 (Letters Patent) itself, that all 
Civil Courts are subject to the High Court's 
superintendence; for, cl. 16 provides 
thatthe High Court shall be a Oourt of 
Appeal: 

(1) from Civil Courts of the Presidency; 

(2) from all other Oourts subject to its 
superintendence. The word "other" in 
this context implies that the Oivil Courts 
are subject to the High Court. 

The question then is—Are the Oourts 
mentioned in 8. 189 of the Estates Land 
Act Civil Courts ? If they are, s 115, Civil 
Procedure Code, applies Nilmoni Singh Deo 
v. Taranath Mukerjee(10)is, in my opinion, 
decisive of the point, that Revenue Oourts 
are, for the present purpose, Civil Courts. 
The question arose with reference to Rent 
Courts in Bengal, under Act X of 1859. 
That Act makes a clear distinction between 
Rent Courts and Civil Courts. A decree- 
holderin a Rent Court in a certain district 
applied fora transfer of his decree to an- 
other district. Section 274 of the Civil 
Procedure Code then in force {Act VIII of 
1859) provides, that & decree of any Civil 
Court in British India may be executed 
within the jurisdiction of any other such 
Civil Court. The point to be decided was, 
did this section apply to the Rent Courts ? 
Itsanswer depended upon, whether such 
Courts were or were not Civil Oourts and 
the Privy Council held that they were, 
The reason given for that view is of far- 
reachingdmportance. Itis true that Act 
X makes acertain distinction between Oivil 
and Rent Court; but their Lordships explain 
that Civil Oourts are Oourts exercising all 
the power of Civil Dourts, as distinguished: 
from Rent. Courts, which only exercise 
powers over suits of a limited class. In a 
sense, of course, there is a distinction bet- 
ween these two terms but a Rent Court. does 
nonetheless remain a Civil Court, as it 
does decide purely civil questions between 
persons seeking their civil rights. By this 
reasoning, their Lordships came to the con- 
clusion, that the Rent Courts under Act X 
were Civil Courts within the Code of Civil 
Procedure. 

'This case is, in my opinion, of the utmost 
importance in deciding the present point; 
but I want to make it perfectly clear, that 
Iam relying upon Nilmoni Singh Deo v. 
Taranath Mukerjee (10) for this purpose 
alone, Isay advisedly “for this purpose 
alone" for, in thé argument there was a 
tendency to overlook that this case ‘decides 
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two .entirely unconmeoted questions, the 
other point decided being that the High 
Court had jurisdiction under s. 15 of the 
Oharter Act, to interfere, with the orders of 
the Rent Courts, On what ground this 
jurisdiction was assumed to exist (there is 
no discussion either in the judgment of 
tue High Oourt or in that of the .Privy 
Council), it is immaterial to enquire. To 
come back to the main point, Nilmoni 
Singh Deo v. Taranath Mukerjee (LU) clearly 
affirms that Revenue Oourts although so 
designated on account of their more limited 
jurisdiction, are nevertheless, properly 
understood, Civil Courts, : 

This decision of the Judicial Committee 
throws a flood of light upon the subsequent 
legislation on this point. The Indian Legis- 
lature realized that the moment, Revenue 
Courts were established, if nothing wassaid 
regarding their procedure, the provisions of 
the Oivil Procedure Code would automatical- 
ly applyto them. Section 5 of Act V of 1:08 
(the present Code of Civil Procedure), for 
instance, owes its origin to this fact. 
That section says, that where any special 
enactment applicable to Revenue Courts 
is silent in regard to rules of procedure, it 
shall be open to the Local Govern- 
ment, to declare that any portions of 
the Code shall not apply to those Revenue 
Courts, or, shall apply subject to such 
modifications aa may be prescribed. It was 
again with the same object that s. 192 was 
enacted inthe Madras Estates Land Act. 
It was inatried in order to regulate the 
applicability of the Civil Procedure Code to 
proceedings underthat Act, for, the hegisla- 
ture was aware that, ifnothing was said in 
regard to the procedure, the whole of the 
Code would apply. From whatI have said, it 
follows that what are termed Revenue 
Courts under the Act, are subject tothe 
High Court's power of superintendenca. 

Next,if these Courts are subordinate to 
the High Court, is the position of the Board 
different in this respect, when it deals with 
appeals or revisions pertaining to orders of 
Revenue Officers, under s. 189? This 
depends upon another question, is the Board 
while performing those functions, a Oourt 
at all? The Revenue Officers having been by 
the very terms of the Act, constituted 
Oourts, when hearing certain suits or 
applications, it is a necessary corollary, in 
my opinion,that the Board, governed as it 
is by thesame rules of procedure, should 
also be deemed a Oourt, when dealing with 
the same matters ata later stage. An ap- 
peal is but a continuation ol the guit and 
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the order of an appellate tribunal is in 
truth the final decision, in the proceeding 
initiated in the Court of the first instance. It 
ia, therefore, difficult to regard an appellate 
orrevisional authority (made expressly 
subject to the same rules of procedure) 
which deals with another stage of the same 
case, as anything but a Court. If the Board 
is a Court, it matters little whether you 
call it a Revenue or a Civil Oourt, for, as I 
have shown above, every Revenue Court 
in common parlance, isa Civil Court in the 
wider sense of that term. If this 
conclusion is correct, the Board is a Oourt 
subordinate to the High Court unders, 115, 
Civil Procedure Court, 

Let me take another line of argument. 
Are the Courts mentioned in s. 188, subject 
to the High Oourt's appellate jurisdiction? 
If they areso subject, the High Court has 
right of superintendence over them, (Sec- 
tion 15 of the Charter Aot ors. 107 ofthe 
Government of India Act.) 

The Act itself provides for appeals in 
certain cases to the District Court [see paria 
(a) and (b)] It is not disputed that deci- 
sions of the District Oourts may be taken 
tothe High Court, as the final Court of 
Appeal. | Vide 8. 109, Civil Procedure Code 
and /tavi Veeraraghavulu v. Venkatanara- 
simha Naidu Bahadur (14).] If the 
intermediate Court viz, the District Oeurt 
is subject to the High Court's appellate 
jurisdiction, I think,itfollows that Oourts 
of the lower grade are necessarily so sub- 
ject, though indirectly, For, what is the 
effect, say, of the High Court's adjudication 
setting aside a decision of the District 
Court reversing that of the first Court ?* It 
merely restores the decision of thb last 
mentioned Court. It is immaterial again 
that it is not every order made by a Revenue 
Court (under s. 189) that is subject to an 


appeal tothe District Oourt, and indirectly 
to the High Court. For,if from a subordi- 
nate Courtappealslie to the High Oourt only 
in certain specified cases, then that Court is 
nevertheless subject to the appellate 
jurisdiction of the High Oourt, and thus 
pecomes by force of s. 15 of the Oharter 
Act,subject to its power of superintendence: 
In the matter of John Thompson (29) and 
Sheo Nandan Prasad Singh v. Emperor (30). 
Adopting this reasoning, one reaches the 
conclusion—and that conclusion is inevit- 
able—that the Oourts specified in s. 189 
29) 6 B. L. R. 180; 14 W, R. 257. 


30) 46 Ind. Cas. 977; 3 Pat, L. J. 581;19 Or, L.J, 
833; (1919) Pat 1; 6 P, L, W, 324 (F, Bi), 
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are ` subject, to the superintendence of, in 
* other words, subordinate to, the High 

Court. ý 

I may mention here, by way of answer 
to a suggestion made at the Bar, that it is 
wrong to assume thatthe Oourts mentioned 
in s. 107 of the Goverament of India Act 
(8. 15 of the Charter Act) as being subject 
to the High Court's appellate jurisdiction, 
are restricted to such Courts as were in 
existence, ab the time of the passing of the 
Oharter Act or the issue of the Letters 
Patent. The wording is perfectly clear. 
The section says: 

“Rach of the High Oourte has superintend- 
ence over all Oourts for the time being 
subject to its appellate jurisdiction.” 

I understand this to mean, that if at 
any point of time you are able to 
predicate of a Court, that it is subject to the 
High Court's appellate jurisdiction, it 
necessarily follows that it is equally subject 
to the High Court's superintendence, There 
is amarked contrast between the wording of 
Bs. 106 and 107 of the Government of India 
Act (cls. 9 and 15 of the Oharter Act). Sec- 
tion 106says inter alia that the High Oourts 
have “all such jurisdiction, powers and 
authority as are vested in those Courts 
respectively at the commencement of this 
Act" 

Thereis no reference to the "commence- 
mentof the Act” in s. 107. It would, in 
my opinion, be & mistake to import into 
ə. 107, while construing that section, 
words that are not there, but are found 
only ins. 106. There is a slight 
difference in the wording between cl, 15 
ands. 107. The words “for the time 
being” do not occur in cl. 15, which 
reads thus:— 

“Bach of the High Courta............... shall 
have superintendence over all Courts which 
may be subject to itsappellate jurisdiction,” 
The meaning is the same and the absence 
of those words matters nothing. We cannot 
convert “may be subject” into “are now 
subject.” 

I have thus, adoptinga different argu- 
ment, again come tothe same conclusion, 
thatthe Revenue Courts exercising jurisdic- 
tign under s. 189,are subject to the 
superintendence of the High Court, 
Starting then from that point, I proceed to 
the next question, what is the position with 
reference to that Court, of the tribunals 
exercising appellate or revisional jurisdic- 
tion in respect of those inferior Revenue 
Courts, concerning matters falling under 

- that section ? The Board of Revenue being 
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at the head of the graded tribunals mention- 
ed in the Act, is either subordinate to the 
High Court or co-ordinate with that Court. 
No third alternative is either possible or 
has been suggested. To invest with final 
and supreme authority two parallel bodies 
with co-equal powers, seems opposed to 
reason. That there can be two final 
decisions in the same case, possibly conflic- 
ting, is a position utterly repugnant to the 
character of a judicial proceeding. ' By the 
Act the Board is expressly constituted the 
revisional authority over the Revenue 
Courts. Under the decisions and on a 
true construction of the provisions of the 
Government of India Act and the Letters 
Patent, the High Court is ajso possessed of 
similarrevisional powers. As the Board and 
the High Court have concurrent revisional 
powers, does it follow that they are 
co-ordinate bodies? [ think not. 
Investing two tribunals, one admittedly 
inferior to the other, with concurrent 
revisional powers, is not unknown tothe 
Indian Statute Law. Under s. 436 of 
the Oriminal Procedure Oode, the High 
Court as well as the Sessions Court are 
invested with certain concurrent revisional 
powers. From this circumstance, would it 
be a legitimate inference, that they are 
bodies co-equal in rank? Although both 
the Oourta are clothed with the same 
authority, it is undoubted, that an order of 
a Sessions Judge under that section, is 
liable to be set aside or reversed by the 
High Court. A 
Because two tribunals haye equal powers 
of revision, it does not necessarily follow that 
they are tribunals of equal rank. To hold 
otherwise would lead to an anomaly. lf the 
Board were independent ofthe High Court, 
what would preventitírom taking up & case 
in revision and arriving at a conclusion 
different from that,of the High Court ? I am 
aware that by the terms of s. 192 of 
the Act, no provision of the Civil Procedure 
Code can be applied, soas to produce a 
result inconsistent with the provisions of 
that Act, No such result is produced by 
my view being adopted; on the contrary, 
a grave anomaly is avoided. I am, therefore, 
of the opinion that the High Court has 
power of superintendence over the Board. 
Mr. Krishnaswami Ayyar suggests that 
the High Court has superintendence over 
the Board, becauae, in the first place, under 
8. 202 of the Estates Land Ast, the 
High Court has power to makerules govern- 
ing the Board’s, proceedings, and secondly, 
because it is competent to the Board to. 
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make a reference to the High Court. (By 
8.192 of the Act, the Chapter in the 
Civil Procedure (ode relating to reference 
is made applicable.) For this position, 
he relies upon Abdul Karim Fateh 
Mahomed v. Municipal Officer, Aden (15) 
and Municipal Officer, Aden v. Haji 
~ Ismail Hajee Alana (16). In the view [have 
taken, it is unnecessary to consider this 
argument. 


I have now shown by two different lines 


of reasoning, that the Board is a Oourt 

subordinate to the High Court, when dealing 

with matters arising out of suits or appli- 

erg referred to in s. 189 of the 
et. 


My conclusion, therefore is, and I would 
state my answer to the reference according- 
ly, that the following decisions of the Board 
are subject to the revisional jurisdiction of 
the High Court;— 


4) AH adjudications under, s. 190 
as they necessarily arise out of suits or 
coe specified in 8. 189, cl. (1) and 


(2 Adjudications under s. 205, go 
far as they relate to matters arising out of 


suits or applications specified in 4s. 
189, cls, (1) and (2) 


, What I have so far dealt with, comes 
under the first of the two divisions, which I 
adopted at the commencement of my 
judgment, in classifying the functions of 
the Board. On the second heading, I refrain 
from expressing an opinion, “for, any 
observations on the point would be obiter 
dicta, as the question does not arise for 
decision in the case itself. Moreover, it seems 
to me, whatever one’s conclusion may be, 
that the question -has to be decided with 
referenceto considerations, entirely different 
from those to which I have had regard in 
deciding the other point. 


_, Ishall now turn to the authorities cited 
before us. Asregards the cases under the 
Estates Land Act itself, all the decisions so 
far have held, that the inferior Revenue 
Oourts are subordinate to the High Oourt, 
and, there being no conflict of opinion on 
this point, I assume that we are not called 
on to exemine the soundness of that view, 
Should, however,the reference be deemed 
to include this question also, my auswer is, 
that I respectfully agree with the view that 
has been uniformly taken in these cases. 
Then, in regard to the position of the Board 
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of Revenue, there has been same difference 
of opinion, but I must poiut out, that in the - 
cases in which the question came up,it did 
not arise in the form in which it has now 
arisen; for it was the position of the Board 
under Ohap. XI that was under discus- 
sion in thosejcases. That question, as I have 
shown, must be excluded from thisreference. 
With these observations, I shall examine 
the more important of the cases that have 
been cited. 


In Paramaswami Ayyangar v. Natchiar 
Ammal (6) and in Ramaswamt Gaundan 
v. Kali Goundan (7) it was held by 
Ayling and Krishnan, JJ., that revision 
petitions to the High Court were competent 
against order of Deputy Collectors acting as 
Revenue Courte, These decisions neces- 
sarilyimply that the Revenue Courts under 
ihe Act, are subordinate to the High Court. 
The same view was taken by Ramesam, J., 
in Maharajah of Jeypore v. Sobha Sundar 
Dalai (4). The next case takes us one step 
further, and thatis the decision of Kum- 
araswami Sastri, J., in Gopala Manna- 
diar v. Palani Goundan (8). The point to 
note about this case is, that the order 
revised by the High Oourt was not, as in 
the other three cases,anorder of & Revenue 
Officer, as defined by the Act. The original 
order was that made by the Sub-Oollector 
and the District Collector who heard an 
appeal from it, arrived at a certain deci- 
sion and it was this, that was taken to the 
High Oourt in revision. An appellate 
authority is not expressly constituted a 
Revenue Court by s. 189, and yet 
the learned Judge held that that tribunal 
was likewise subordinate to the High Oourt, 
This lendssupport to my view, that ifthe 
first tribunal is a Court, it follows that 
the higher authority is similarly a Court, 
more especially, bound asitis by the Act, 
to observe the same procedure, as the 
tribunal of the first instance. In this 
respect, I find no difference in principle 
between a District Collector and the 
Board. Neither of them is a Revenus 
Court under the express terms of the Act. 
The District Oollector is in some cases, an 
appellate, and in some cases, a revisional 
authority. The Board of Revenue "has 
appellate powers under œ. 190, and 
revisional powers under s. 205. There- 
fore, in regard to the matter under 
discussion, what applies to the Dis- 
trict Collector, equally applies to the 
Board. Burla Appanna vw. Anala Latchay- 
ya (2) and Valluri Narasinha Rao vy, 
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Ryota of Fedamidipalli (3) are cases 
. dealing with -Ohap. XI of the Act, and, 
in my opinion, haye no bearing on the 
point that has now arisen for actual deci- 
Bion; but these cases are useful, as showing 
that every Judge who took part in them 
(Spencer, J., Devadoss, J., and Waller J.,), ac- 
cepted without question, the authority of the 
rulings reported as Paramaswami Ayyangar 
v. Natchiar Ammal (6) and Ramaswamt 
Goundan v, Kali Goundan (7), 


* 

Iam unable to derive any assistance from 
Darbari Panjara v. Bhatti Roy (28). The 
decision in that case depended upon the 
constitution of certain Oourts under Regula- 
tion V of 1893, which Regulation seems to 
have nothing in common, in regard to the 
present point, with the Estates Land Act. 
Under that Regulation, two different classes 
of Courts were recognised, those established 
under the Bengal Oivil Oourts Act and 
those under the Sonthal Parganas Act, 
Under the former Act, there were two 
grades of Courts, that of the District Judge 
and thoze of the Subordinate Judges. 
Under the latter Act, there were four 
grades of Oourts, namely, those of the 
Commissioner, the Deputy Commissioner, 
Sub-Divisional Officers and Sub Deputy 
Collectors, It was held in that case, that 
the second set of Courts were not sub- 
ordinate to the High Oourt I fail to see 
what analogy the case before us, has to 
the case cited. What is suggested is, that 
under our Act, there are two series of 
Courts also, one series consisting of the 
Revenue Officer, the District Court and 
the 
Revenue Officer, the District Collector and 
the Board of Revenue. The Court of the 
lowest grade it must, however, be noted) is 
in both seriesthe same Court; what is even 
more important, in the Calcutta case, the one 
set of Courts was governed by the general 
law and the other set of Courts, by direc- 
tions issued by the Lieutenant Governor. 
Again, the Bengal Regulation itself 
constitutes the Deputy Commissioner, the 
District Court and the Commissioner, the 
High Oourt. The circumstances are 80 
entirely different, that this case is no guide 
in deciding the point raised. Moreover, it 
would be impossible to  reconcile this 
theory of two parallel seta of Oourts, with 
the Madras decisions to which I have 
referred ; for it will be observed that in 
those cases the High Court interfered with 
the orders of Revenue Officers where appeals 
lay to the District Collector, 
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Another case which, has been ‘relied on 
by Mr. Venkatarama Sastri is Uma Charan 
Mandal v, Midnapore Zemindary Co. (13) 
relating to Ohota Nagpur Tenancy Act. 
It was held in that case that where 
superintendence over a Revenue Officer is 
vested in a particular matter in the Oommis- 
sioner and the Board of Revenue, the 
Revenue Officer should not be deemed, 
for the purpose of that particular proceed- 
ing, a Oourt subordinate to the High Court, 
This case is not of much help, asthe 
decision seems to reston the footing that . 
the proceeding in question was not a 
judicial proceeding. It was on this express 
ground thata previous case of the same 
Oourt, namely, Kartik Chandra Ojha v, 
Gora Chand Mahto (12) was «distinguished, 
where it had been held, that although powers 
of revision and control were vested under 
the Ohota Nagpur Tenancy Act in the 
Oommissioner and the Board, the Deputy 
Commirsioner was nevertheless subject to 
the appellate jurisdiction of the High 
Court. I may remark that several other 
cases similarly dealing with special enact- 
ments or Statutes have been cited, with 
which I do not propose to deal. They 
do not seem to serve any ussful purpose 
in deciding a point that has arisen under 
the Act in question. I am, however, 
satisfied that my conclusion is not opposed 
tothe principles which have been recognia- 
ed in the cases to which our attention hag 
been drawn, 


In the result, Iam of the opinion that 
the conglusion I have arrived at on an 
examination of the various provisions of 
the law bearing on the subject, is not 
opposed to the principles established by the 
cases which have either a direct or indirect 
bearing on the point. 

Y. N. V, . Reference answered, 
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ALLAHABAD HIGH COURT. 
; FULL BENCH. 

Szconp Crvin AePzaL No. 1569 or 1925. 
December 22, 1927, 
Present:—Mr. Justice Sulaiman, Mr. 
Justice Mukerji and Mr. Justice Ash worth. 
FAQIRA AND ANOTHRR—PLAINTIFFS— 
APPELLANTS 
versus 
HARDEWA AND OTHE#s — DEFENDANTS— 

; RESPONDENTE. 

Civil Procedure Code (Act V of 1908), O. XXII, 
rr 3, 4—Death of one of several respondents—Legal 
representatives not brought on record—Total abate- 
ment— Testa —Practice—Relief not actually covered by 
plaint, power of Court to nt—U. P. Land Re- 
venue Act (III of 1901), ss. 111, £88 (k)—Partition 
procedan ee Gr A kan anatitution of suit for 

claration of title -Competency of suit—Procedure— 
Limitation Act (IX of 1908), Sch. I, Art, 120—Decla- 
ratory suit—Adverse entry in khewat—Cause of action, 


Held by the Full Bench—Whether a suit or 
appeal can go on as against the remaining 
defendants or respondents, when one of the 
defendants or respondents dies aud his legal re- 
ajak b are not brought on record in time, 

epends on whether the interestof the deceased can 
be separated from thatof the remaining defendants 
or respondents so that it is possible to givease- 

arate decree against the latter without affecting the 
interests of the legal representatives whom the 
opposite party has failed to implead [p. 179, col. 2] 
ajıd Ali Khan v. Puran Singh (2) and Darshan Das 
v. Bikramajit Rai (3), followed. 
™~ 


A Qourtis not bound to confine ita attention 
strictly to the language of the relief actually claimed 
in the plaint, ifthe allegations entitle the plaintiff 
to a wider relief, [p. 180, col. 2.] 


The plaintiffs, alleging that in a joint khewat of 
556 shares the plaintiffs owned 60 shares, defendants 
Nos. 1 to 30wned 79 shares and defendants Nos. 4 to 
Sowned 7 shares, and that when the khewat was 
partitioned, the patti of the parties which should have 
consisted of 146 shares was s mistake made to Te- 
present only 89 shares and the plaintifs were recorded 
asowning only 3 shares, prayed for a declaration of 
title to 60 shares as against all the defendanta without 
specifying that any of them» had any particular share 
in excess. The 4th defendant died during the 
pendency of the appeal and his heirs were not brought 


on record in time: . 


Held, that upon a proper construction of the plaint 
the olaim was for defnite shares against each of the 
two sete of defendants, and that, consequently, the 
appeal failed as against defendants Nos 4 to 8 but 
not as against defendants Nos.1to3 [p. 181, col. 2.] 

Held by the Division Bench.—No order can bepassed 
unders. L11 (a), U. P. Land Revenue Act, when a suit 
in the Oivil Court for declaration of title has been 
instituted before a partition suit, inasmuch as the enter- 
tainment of the partition suit in that case would be 
barred by a.11, Civil Procedure Oode Ifthe a pli- 
cation for partition has preceded the institution ot the 
ivil suit, that institution is bad and cannot be 
corrected by an order under s lll (a), ofthe Act. If 
an order is passed under cl (a), then the only proper 
course for the plaintiff in the civil suit is to withdraw 
the guit already instituted by him and to file ans 
other guit, [p. 184, cols, 1 & 2. : 


ee, 
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Tt is settled law that s. 233 (k): read with e, 111 of 
the U. P. Land Revenue Act means that a Civil Oourt 
cannot entertaina suit as to a declaration of title 
when that title isa matter -that can be determintd 
and must bedetermined'ina pending partition suit. 


[p. 184, col 2.] 

A wrong entry adverse to the plaintiff was made 
in the khewat in 1910. "The defendants filed an ap- 
plication for partition in the Revenue Court on 
$rd November, 1923,1 on the basis of the 
wrong entry. Onthe 16th November, 1923, the 
plaintiff sued for declaration of title There was 
no evidence ofany denial of title by the defendants 
and the only ground on which it was suggested in 

e plaint that the defendants were | interested 
in denying the plaintiff's title was the mistake in the 


khewat: 

Held by Mukerji J.—The right to sue accrued 
only on the filing of the application for partition 
End. not earlier and the suit was not barred by 


limitation. [p 182, ool. 1.] : 
Per Ashworth, J.—On the allegations in the plaint 
the cause of action arose when the adverse entry 
was made andthe suit was barred by limitation, pe 
181, col. 2.] 
Second civil appeal from a decree .of the 
Additional Judge, Meerut. 


ORDER OF REFERENCE TO A 
FULL BENCH. 


Mukerji, J.—A question has arisen 
in the course of the hearing of this appeal 
as to whether the whole appeal abates or 
only a part. 

. The facts, which it would be necessary to 
consider in connection with this point, are 
briefly as follows: The appellants with two 
others instituted a suit for declaration of 
title, Their case was that in the khewat 
their proper share was €0 out of an entire 

uantity of 146 shares, the shares of the 
defendants Nos, L to3 was 79 out of the 
same quantity; and of the defendants Nos. 4 
to 8 sevən out ofthe same quantity. Ac- 
cording te the khewat the entire aaee was 
divided into 89 portions and the p aintiffa 
were recorded in respect of 3, defendants 
Nos. Lto 3 in respect of 79 and the remain- 
ing defendants Nos. 4 to 8 with respect to7 
shares. The plaintiffs sought, as already 
stated, a declaration of title with the ulti- 
mate object of applying to the Revenue 
Gourt forcorrectionof the khewat. 

The suit was resisted by the defendanta 


Nos. 1 to3alone and they maintained, rus 
he 


alia, that the khewat was correct. 
defendants Nos, 4 to 8 did not contest the 
guit. 


The suit was dismissed on the grotind of 
want of jurisdiction in the Civil Oourt 
because certain partition proceedings wera 
pending in the Revenue Court, After the 
institution of the second appeal the defend- 
ant No. 4 Pat Ram died and his heira were 
not brought on the racord, It has been. 
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contended on behalf of the respondents 
that Pat Ram's legal representatives not 
baving been brought on the record, the 
whole of tue appeal abates. Icanuot agree 
with this contention. According to the 
language of law, viz , Civil Procedure Code, 
O. XXII, r. 4, sub r. (3), where within the 
time-limit allowed by law no application ia 
made under sub-r (1), the suit shall abate 
as against the deceased defendant. This 
rule which is meant for original proceed- 
ings is applicable to appeal byr. 1lof the 
same O. XXII. Thusthe statutory rule i8 
clear and it is that the appeal should ‘abate 
only so far as Pat Ram is concerned. 

It has, however, been contended that 


from the nature of the suit it is impossible. 


for this Court to adjudicate on the rights of 
the contending parties without the presence 
of the legal representatives of Pat Ram be- 
foreit. It is my definite opinion that when 
under the law, the suit or appeal abates 
againstonly one party, the rest of the 
appeal or suit must continue and cannot be 
dismissed for want of parties. I am, 
however, prepared to look into the merits 
of this contention. If we look into the 
contention of the parties we shall see that 
Pat Ram and the defendants Ncs. 5 to8 
were recorded in the khewat as holding 7 
outof 89 shares. The result of Pat Ram 
and his co-defendants (Nos. 5 to 8) not being 
before the Oourt can be only this: that they 
should have the entire 7 shares out of 89 
kept intact for them. The suitis only for 
a declaration of title and if the plaintiffs 
cannot get a declaration as to title against 
some of the defendantsit does not follow 
thatthey should not get it as regarda the 
other defendants who are questioning it. 
The partition was proceeding according to 
the entries in the khewat. The question 
raised was whether those entries were 
correct. If Pat Ram is not before the Court 
the worstthat can happen to the plaintiffs 
is that the Court is to take Pat Ram's share, 
as recorded in the khewat as correct. In 
my view, therefore, the nature of the suit is 
not such as to make the applicability of 
sub-r. 3, r.4,0. XXII of the Civil 
Procedure Code impossible or improper: 
geo Sankarbhai Manorbhai Patel v, Motilal 
Ramdas Shah (1). I hold, therefore, that the 
* appeal’ abates only so far as the deceased 
defendant is concerned. 
Ashworth, J.—lagree that the suit 
must be deemed to have abated only as 
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against Pat Ram respondent. But I hold 
that it isnot possible to proceed with the 
appeal in the absence of the representatives 
of Pat Ram. The plaintifsappellants are 
suing for a declaration as to their title 
against all the defendants respondents, 
The share to which the plaintiffs are entitl- 
ed cannot be decided without deciding the 
Shares to which all the defendants are 
entitled, It cannot be held that Pat- Ram 
is at any rate entitled to the share recorded 
inthis name insthe khewat as it at present 
stands. The case of the plaintiffs-appel- 
lants is that the entry in the khewat is 
wrong from beginning toend. Assuming 
for the moment that the heirs of Pat Ram 
were brought on the record as respondents, 
there would be nothing in the way of their 
resisting this appeal on the ground that 
the khewat was wrong (as contended by the 
appellants) but that it should be corrected to 
give them, as heirsof Pat Ram, a larger 
share than they were givenin the khewat. 
Once the khewatis wrong and held to be 
wrong (which is an essential preliminary 
condition for the plaintiff winning their 
suit and the appeal) itisopen for any de- 
fendant respondent to aet up any share that 
he chooses. The plaintiffs-appellants can- 
not in the same breath say that the khewat 
is wrong and yet should be regarded as 
correct as against one defendant-respond- 
ent. They have not brought Pat Ram's 
representatives on the record and they are,. 
therefore, nat in a position to win their suit 
by decision in appeal. It is trug that- 
under O. I, r. 9, no suit should be defeated 
by reason of non-joinder of parties and: 
this rule may be applied to appeals, but the 
rule has necessarily to be construed sub- 
ject to the consideration that no suit can 
proceed if the necessary and essential 
parties are absent. le has frequently been 
held that the rule should be so construed, 
The law cannot be deemed to require a 
Oourt to do what it is impossible and .if a 
Court holds that, without a decision as to 
the rights of a person who ought to have 
been joinedasa defendant and who not so 
joined, it is impossible to adjudicate the 
plaintiffs’ right the suit will fail notwith- 
standing O. I, r.y. The same consideration 
must apply to an appeal. Where an 
appeal cannot be decided without ‘the 
presence of a person who should have been 
made respondent then the whole appeal 
must fail notwithstandingthat the suit 
under O. XXII, r, 4 read with r. 11, only 
pbates against the absent respondent. 
Invoking, therefore, O, X IT, rr, 4and 1, in, 
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cónjunetion with O. T, r. 9 (as the latter rule 
has to,be constfued and has been con- 
strued), I hold that this appeal should be 
dismissed on «the ground that a necessary 
party has not been given notice and 
that the appeal in the absence of that party 
cannot be decided. . 

The case of Shankarbhai Manorbhat 
Patel v. Motilal Ramdaa Shah (1) relied on 
by my learned brother is, in my opinion, to 
be distinguished from the present oase. In 
that case a co-tenant wasasking for joint 
possession and there was no decision re- 
quired as to his particular share. In the 
present casa the appellants are asking fora 
declaration as to their particular share. 
That share cannot be decided without 
knowing the share of the absent respond- 
ent. I would, therefore, dismiss the appeal. 


By the Court.—The order ofthe Court 
is that the case be placed before the Hon'ble 
Chief Justice for the purpose of obtaining 
the opinion of oneor more Judges in respect 
of the following matter: "In the circum- 
stances of the present case, can the appel- 
lants be permitted to be heard in the 
absence of the legal representatives of the 
deceased Pat Ram? 

Messrs. P. L. Banerji and S. N. Gupta, 
for the Appellants. 

Dr. K. N. Katju, for Mr. B. Malik and 
Mr. R. N. Gurtu, for the Respondents. 

OPINION. 

. Sulaiman, J.—This case has been 
referred to a larger Bench on account of a 
difference of opinion between the learned 
Judges before whom the case first came up 
asto whether "under the circamstances of 
the present case, the appellants can be 
permitted to be heard in the absence of the 
legal representatives of the deceased Pat 
Ram". The facts arefully set forth inthe 
judgment of Mukerji, J., and it is not 
necessary to repeat them. I may only 
mention that during the pendency of a 
second appeal arising out of a suit for the 
declaration of title against two sets of 
defendanta, one defendant Pat Ram, belong- 
ing to the second set died and no steps 
were taken within the time allowed by law 
to bring his heirs on therecord. It has not 
been suggested in this case that the other 
defendants in any way represent him. The 
point which arose for consideration was 
whether the fact of the abatement of the 
appeal against Pat Ram necessarily involv- 
ed the dismissal of the whole appeal against 
all the defendante. 

The difference in the opinions of my 


FAGIBRA Y., HARDEWA, 


t a 
iio 
learned brethern is not go much as regards 
the general principles which are well settl-- 
ed, but rather as to the -applicability of 
those principles tọ the facts of this 
particular ease. Under s. 368 of the old 
Code of Civil Procedure the death of a 
party resulted in the abatement of the 
suit. There was nospecific mention that that. 
abatement was only as against the deceased 
defendant. Nevertheless, even under the 
old Code, if the interests of the defendants 
could be separated, it used to be held that 
the whole suit had not abated: 

In O. XXII, rr.3 and 4, we have the 
express language that the death of a par- 
ticular party, when his representatives are 
not brought on the record within time, 
resulta in the abatement of the suit or 
appeal against the deceased party. On 
the strict language of the rules, therefore, 
we have to assume that the abatement, in 
the first instance, is as against the de- 
ceased party only, that is to say, the death 
of the party does not necessarily involve 
the abatement of the whole suit or appeal, 
On the other hand, it is quite clear on 
the authorities that, if as a result of the 
non-joinder of the heirs of the deceased 
party the suit or appeal becomes imper- 
fectly constituted, and it is impossible for 
the Oourt to go on with it and pass a 
decree, then the party who failed to bring 
the heirs of the deceased on the record, 
must suffer the consequences. It is not 
necessary for me to refer to the rulings.of 
other High Oourts among whom there ia 
undoubtedly some conflict of opinion. It 
is sufficient for me to state that the law 
as to whether the suit or appesl can go 
on as against the remaining defendants 
was correctly stated by Daniele and Neave, 
JJ., inthe case of Wajid Alt Khan v. 
Puran Singh (2) in the following words :— 

“Whether this is so depends entirely on 
whether theinterest of the deceased respond- 
ent can beseparated from that of the remain- 
ing respondents so that it is possible to 
give a separate decree against the latter 
without affecting the interest of the legal 
representatives whom the appellant has 
failed to implead. When several persona .. 
have a joint interest in property, itis in 
general impossible to give a joint decree 
for possession against some of them whene 
the decree declaring the right of tha 
other joint holders to retain possession 
has become final, otherwise the reault 
would be two contradictory decrees, both 
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of equal authority .” 
féllowed by a Bench of this Courtin the 
case of Darshan Das v. Bikramajit Rat (3). 

We have, therefore, to see whether it is 
possible in this case to separate the interest 
of the second set of defendants to whom 
Pat Ram belonged from that of the defend- 
ants first party. If it is impossible to 
separate their interest, and if, without 
adjudicating upon the rights of the two 
sets inter se, the appeal cannot be allowed, 
it seems clear that the whole appeal must, 
fail. On the other hand, if it is possible 
to pass a decree in favour of the plaintiffs 
against defendants Nos. 1 to 3 only without 
deciding finally tbe rights of the defendants 
Becond party, then in view of the express 
provisions of O.I, r. 9 of the new Oode 
of Civil Procedure, it is our duty not to 
dismiss the whole appeal but to adjudicate 
upon the rights ofthe parties before us. 

With these remarks I proceed to con- 
sider the allegations in the plaint and the 
rélief claimed. The plaintiffs’ case was 
that in a joint{khewat which was represented 
originally by 556 shares, the plaintiffs 
owned 60 shares, defendants Nos.1to 3 owned 
79 shares and defendants Noe. 4 to8 owned 7 
shares; that subsequently this was par- 
titioned into 3 patitis of which No.3 was 
the patti of non-applieante; that by a 
mistake of the Amin this patti, which 
should have represented 146 shares was 
made to represent only 89 shares although 
the number of shares given to the two, 
sets of defendants remained the same, 
namely, 79 and 7, with the consequence 
that the plaintiffs’ share was recorded as 
being 3 whereas it ought to have been 60, 
The bcd} of the plaint mentions the speci- 
fication of the shares which belonged to 
the three parties; but inspite of an amend- 
ment of the relief, it still aeks for a joint 
relief as to the declaration of their title 
to 60 shares against all the defendants 
without specifying that any of them had 
any particular share in excees. We are 
not concerned with the merits of this 
claim which have not been considered by 
the lower Appellate Court. 


It seems to me that if we were looking 
at the relief only without the express al- 
elegatiowta in the body of plaint, it would 
appear that the plaintiffs were claiming 
one joint relief against all the defendanta 
without specifying their shares. Under 
those circumstances, it might have been 
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difficult to hold that in the absence of” 
some of the co sharers the plaintiffs’ ' title | 
could be declared to any specifie share. 

But a Court is not bound tb confine its ' 
attention strictly to the language of the 

relief actually claimed in the plaint, if 

the allegations do entitle the plaintiffs to 

a wider relief. | . . 

Reading the plaint asa whole and con- 
sidering all the allegations which were 
added on amendment, it is quite clear 
that the plaintiffs were alleging that the 
two sets of defendants were respectively 
recorded as being in possession of shares’ 
in excess of their realishares. If the suit 
were to be decreed, the plaintiffs would 
have to get some shares out of thé shares 
in the name of the defendants firat party 
and some shares out of the shares stand-' 
ing in the name of the defendants second 
party. Owing to their negligence the 
plaintiffs have not brought on the record 
the heirs of Pat Ram. Pat Ram was 
jointly recorded inthe khewat along with de- 
fendants Nos. 5to8. There isno specifica- 
tion of the shares of defendants Nos. 4 to 8 
in the plaint or in the khewat, They, on 
the plaintiffs own showing, are joint ownera 
jointly interested in the shares specified 
against their joint names. It is, therefore, 
impossible to decree the plaintiffs’ appeal 
against defendants Nos.5 to 8 when the 
decree in favour of defendant No. 4 will have 
to remain intact. Asa resultof the non- 
joinder of the heirs of Pat Ram it must, 
therefore, be held that the appeal fails not” 
only as against Pat Ram but as 
against the whole set to which Pat Ram 
belonged, namely, defendants Nes 4 to 8. 

In my opinion, the case as against defend- 
ante Nos. 1 to 3 stands on & slightly different 
footing. No doubt the relief claimed was 
badly worded, but the nature of the 
claim is not altered if, as between 
the plaintiffs and thé defendants Nos.1 
to 3itis decided that the plaintiffa ought 
to get some shares out of the shares standing’ 
in the name of the latter. A decree of that 
kind would, of course, be behind the back 
of Pat Ram’s heirs and, therefore, would 
not in any way bind them; but it would be 
decisive and final as between the plaintiffs 
and defendants Nos. 1 to 3, 

No doubt such a decree will leave a 
loophole for further litigation, that is to 
say, may lead to a multiplicity of suits; but, 
in my opinion, a mere danger of multipli- 
city of suits is not sufficient for the dismia- 
sal of the whole appeal when it is not 
impossible to -pass à decree in favour of 
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the plaintiffs againstone set of the defend- 
ants. Tt :canyot be suggested that any 
trouble willarise in the execution depart- 
ment, or that.by passing a decree in 
favour of the plaintiffs against the defend- 
ants Nos. 1to3 we would be passing a decree 
contradictory to the one passed by the lower 
Appellate Court in favour of Pat Ram which 
remains untouched. Accordingly, there 
seems to beno fatal objection to our splitting 
up the claim against the two sets of defend- 
auts and holding that although the appeal 
fails as against defendants first party, it 
can go on as against the defendants 
second party. My answer to reference 
would, therefore, be that the whole appeal 
has not abated, but has abated as against 
defendants Nos. 4 to 8. 


` Mukerji, J.—I entirely agree with my 
. learned brother that on the authorities of 
this Court and having regard to the peculiar 
facts of this case the appeal should be treated 
as capable of being heard as againstthe 
defendants Nos. 1 to 3 at least. 

` In the judgment delivered by me on 
the 26th of July, 1927, which was followed 
by the referring order, I pointed out that I 
held the opinion that according to the 
strict letter of the law the appeal could 
abate as against Pat Ram alone and that 
the rest of the appeal should be heard. 
The trend of authorities in this Court, 
however, establishes this: that although & 
‘suit or appeal may abate against only one 
of the parties (defendants or respondents) 
there may be circumstances which make 
the hearing of the rest ora latger portion 
‘of the appeal improper or impracticable. 
“This opinion I must bow to, so long as it 
holds good, being unreversed by a larger 
Bench. Having regard to this rule of law 
and having regard to the peculiar facta of 
“the case it must be held and do hold that 
“the appeal should not be heard so far as 
“the defendants Nos, 4 to. 8 are concerned. 
The rest of the appeal is good and should 
be heard. 


Ashworth, J.—My view was that where 
"under the provisions of O. XXII, r.4, 
.an appealabated against one party, it would 
“also abate or cease to continue as against 
-the other respondents if it was impossible 
| for the Court to give a satisfactory decision 
‘as against those other respondents only. 

This view is concurred in bythe above 
judgments. A further question was 
whether -in this particular case it was 
impossible to decide the appeal as against 
- the remaining.respondents, The answer to 
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this question depends: upon the interpretg- 
tion ofthe plaint., It appears that if we 
confine our attention to the words ofthe 
relief claimed ib would be impossible, but 
that in the rest of the plaint there are 
certain statements which indicate that the 
real relief required by the plaintiffs is a 
deelartion that they were entitled to certain 
Bhares held by one party and to certain 
other shares held by the other party. 
M thisis treated as the real claim, it would 
notbe impossible todecide the plaintiff's case 
as against the first party respondents only. 
I also concur with the view that taken as a 
whole thepleint may be construed in the 
light of a claim for definite shares against 
each ofthe two parties and notasa claim 
jointly against both parties. I, therefore, 
concur in the decision given by my 
learned brothers. 


By the Court.—In our opinion the 
appeal fails as against defendants Nos. 4 
to 8 but not as against defendants Nos. 1 to 
3. This is our answer to the reference, | 


JUDGMENT OF THE DIVISION 
BENCH. 

Mukerji, J.—The plaintiffsin the Court 
of first instance are the appellants before 
us. They instituted the suit out of which 
this appeal has arisen to obtaina declara- 
tion thatthe number of shares recorded 
in their favour in the khewat ia too little, 
and that instead of there being 60 shares 
outof 146 shares they have been recorded 
as owning three shares out of 89 shares. 

The suit was contested by the defendants 
Nos. 1 to 3 and was dismiesed by the Courts 
below onthe ground of limitation and on 
that maintenance of the 
suit was barred under the provisions of 
B. 233 (k) of the Land Revenue Act, 
The first Court went into the merita of the 
matter and was of opinion that if there 
were no bar the plaintiffs were entitled to 
succeed. The lower Appellate Court hag 
not gone into the merits of the case 
“The two points that we have to consider 
are (1) whether the suit was barred by time, 
and (2) whether it was barred by s. 
233 (k) of the Land Revenue Aot. 

Point No. 1.—It appears that there was 
a partition in the village atthe instance 
of certain parties who are not before us. 
The shares of these people who had applied 
for partition were separated in 1324 Fasli 
(ist July 1916 to 30th of June 1917), It 
was then that the entry in the khewat, now 
complained of, was made. . The plaintiffs 
stated in para, 9 of the plaiat that they 


. 
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seked the defendants to get the khewat 
corrected but they declined to doso. The 
plaintiffs, however, did not adduce any evi- 
dence to prove that they hadactually made 
any request to the defendants to have the 
khewat corrected. We must, therefore, take 
it that there was no request made and no 
Buch request was refaged. The question then 
is what would be the date for starting 
ki under Art. 120 of the Limitation 

ot. s 

It appears that the reason for the institu- 
tion of the present suit was that on the basis 
of the alleged wrong entry in the khewat, 
the defendants Nos. 1t0 3 filed an appli- 
cation in the Revenue Court for partition, 
This application was made on 3rd of Novem- 
ber, 1923, and 21st of December, 1923, was 
fixed for the co-sharers, including the 
plaintiffs to appear and file objections, if 
any, to the application for partition. On 
19th of November, 1923, the present suit out 
of which the appeal has arisen was filed. 
We have to take it, therefore, that the 
present suit was filed in order to prevent 
the defendants Nos.1 to 3 from obtaining the 
benefit of the entry in their favour in the 
khewat by means of partition. No fact has 
been alleged or proved which establishes 
that, previous to the filing of the application 
for partition, thefact had been brought to 
the notice ofthe plaintiffs that there was a 
wrong entry in the khewat, and that advant- 
ageofthat wrong entry was likely to be 
taken by the defendants Nos. 1 to 3. In the 
circumstances, my opinion is that ‘the right 
to sue’ within the meaning of Art. 20 of 
the Limitation Act, accrued to the plaintiffs 
on the filing of the application for partition 
and not earlier, In this view the suit 
would not be time-barred. - 

On the question as to whether the suit is 
barred by the provisions of s. 233 (k) of the 
Land Revenue Act, the position is this. The 
application for partition; as already stated, 
was made on the 3rd of November, 1923. On 
that application being made the Revenue 
Court became seized of the whole case as 
between the plaintiffs, on the one hand, and 
defendants Nos. 1 to 3 on the other, If any 
question of title arose between the parties, 
the Revenue Oourt became competent to 
deal with it in certain ways mentioned in 
s. 111 of the Land Revenue Act. If no 
question of title arose the only thing that 
the Revenue Court had to do was to distri- 
bute the property in any manner it deemed 
fit, and the Civil Court would have no voice 
in the matter. Ordinarily, of course, a 
question Of title has to be decided by 
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the Civil Court and the Civit Oourt 
alone. In order to avojd a conflict 
of jurisdiction, s. 111 of the Land 
Revenue Act was framed. It gives the 
Revenue Court certain directions as to how. 
to proceed in the case of a question of title 
being raised before it. Section 110 of the 
Land Revenue Act directs thatthe Oollect- 
or, on receiving anapplieation for partition, 
shall see if, on the face of it, it is in order 
and shall issue a proclamation, if he finds 
that the application has nothing objection- 
able on the face ofit. Adate hasto be 
fixed by the Collector, andon the date fixed 
the co-sharers, if they are recorded in the 
khewat as such, have to appear before the 
Collector and to raise such dbjections as 
they may be advised, If the objection 
should relate to title, the Collector has one of 
three things to do: (a) decline to grant the 
application until the question in dispute has 
been determined by a Court of competent 
jurisdietion, (b) ask any of the parties to 
institute, within three months, a suit in the 
Civil Court for the determination of such 
question; or (c) proceed toinquire into the 
meritsof theobj.ction. It will be noticed 
that the Collector,if he so wishes, can try 
the question of title himself. If he does not 
want to try the question himself he can 
confer jurisdiction on the Civil Oourt by 
asking either of the parties to institute a 
suit within three months. This should 
exhaust the ways in which the question of 
title raised has to be decided, that is to say, 
either the Collector has to decide it or he 
should calb upon any of the parties to 
institute a suit, but in that case the suit 
should be instituted in the Civil Court. 
Thus having exhausted the ways and means 
of having a question of title decided, the 
third course open to the Collector is to 
decline to grant the application as men- 
tioned in cl. (a) of s. 1li of the Land 
Reveune Act, The question is what this 
cL (a) means? Does it mean that the 
Collector has to refuse the application for 
partition altogether or can he hold it in 
suspense till the question of title raised has 
been determined by a competent Court? 
As I read the whole of s. 111, the direction 
is that the Oollector may dismiss the 
application in toto saying, as a part of his 
order, thatan application like that shall not 
be maintained tillit is armed with a decree 
of a competent Oourt which wouldordinarily 
mean a Oivil Court. . This would prevent 
the presentation, of another similar 
application for partition the next day. 


-The idea is that a second or third appli- 
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cation for partition shall not be maintained 
till the question of title raised has been 
finally determined by a competent Oourt. 
The ol (a) may again mean that the 
O»lleetor may keep the application in 
Buspens» where, for example, a civil suit 
may already be pending bstween the 
parties at the date of the application. In 
my opinion, even in the latter case the 
result would be the same, namely, the 
Collector would deny jurisdiction in 
himself to decide the question of title. It 
cannot be the case that, simultaneously, the 
question of title should be pending both 
before the Revenue Court and the Civil 
Oourt. 

Tam fortified in my reading of cl. (a) 
tos. 111 by this fact that we de not fin 
any directions like those to be found in 
subs. (2) and (3) of s. lil with regard to 
the cl. (b), and(c) of sub-s. (1), In the 
case of cl. (b) subs. (1), we find the 
provision in sub-s. (2) that the Collector is 
told how heis to proceed if he has once 
taken action under cl.(b). In the case 
of the Oollector proceeding undér cl. (c) 
sub-s, (1), he is told, by sub-s, (3), how he is 
toproceed. But in the case of the Collector 
proceeding under cl. (a) of sub-s. (1), he 
is nottold what he has to do. The only 
inference can be that, the Oollector having 
declined to entertain the applieation for 
partition,no occasion for giving him any 
further direction arises. In other words, 
my readtag of e. 111 is this: First the Collect- 
or declines jurisdiction where the ground 
for his declining jurisdiction far partition 
would be that the applicant has not got a 
decree of a competent Court in support of 
his title, For example, a man wbose 
name is not recorded in the khewat 
or & man, whose name is recorded in the 
khewat for asmall share but he asks for a 
larger share; comes with an application “for 
partition Tne Oollector may say: “I refuse 
to entertain your application. If you want 
t» apply for partition, you must come 
armed with a decree of the Civil Court 
declaring that you are entitled to the share 
claimed or to the larger share claimed.” 
Secondly, the Collector may assume juris- 
diction, and in that case the question will 
be whether he will try the question of title 
himself, or whether he will have it decided 
by the Oivil Court in the regular way. In 
ihe latter case he has to limitthe time 
within which he would direct one of the 
parties to have the matter decided by the 
Civil Court. The reason is that the parti- 
tion application cannot be left pending 
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indefinitely at the sweet-will ola party, 
No party can say that he would institute 
the suit within, say, a year of the order. 
Thirdly, the Oollector may assume juris- 
diction himself and try the question of 
title himself, In that case he would decide 
it as if he were a Civil Court with the 
further result that anappeal would lieto 
the District Judge or to the High Court 
as if from the judgmentof a Court of civil 
jurisdiction, 

If this reading of. mine of s.111 of the 
Land Revenue Act be correct, the Collector, 
on being told, by the present plaintiffs that 
they had instituted a suit in the Civil 
Court, could not confer a jurisdiction 
on the Civil Court by simply saying, ag 
he did in this case, “wait till suchand such 
a date” (see the order quoted in the judg- 
ment of the first Oourt) He could certain- 
ly proceed with the application, in spite of 
the fact that a suit had been instituted 
in the Civil Court, As I havealready said. 
the Collector was authorised by the provi- 
sion of s. 111 of the Land Revenue Act to 
decide the question of title himself, To 
decide that question, therefore, he wasa 
Oourt of competent jurisdiction, as the 
application for partition had been made 
in his Court, before the suit for decleration 
was filed in the Civil Oourt. Section 10 
ofthe Code of Civil Procedure came into 
play and the issue which arose for decision 
in either case could be tried by the 
Revenue Court alone. If, therefore, the 
Collector proposed (I donot think that 
he did propose to do go) to deny himself 
jurisdiction, he had to proceed sin the 
regular way by bringing into operation 
cl. (b) of s. 111 and not otherwise. He 
was bound to record a fcrmal order direct- 
ing the present plaintiffs toinstitute a suit 
within three months of the order. The 
suit that had already been instituted was 
not within the jurisdiction of the Civil 
Court to entertain, and, therefore, wes of 
no value. For the above reasons I agree 
with the Courts below that the coguizance 
of the suit was barred and it was rightly 
dismissed. 

I would dismiss the appeal with coats. - 


Ashworth, J.—I concur in the view 
of my learned brother that: the suit was 
rightly dismissed under s. 233 (k) of the 
I would, however, 
also hold, in agreement with the lower 
Courts’ decision, that it waa barred by 
limitation .under s. 1:0 of the Limitation 
Act. As regards the question of jurisdic- 
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tión the intention of the partition Court 
underlying its order gf the4th July, 1924, 
has to be observed from the surrounding 
circumstances.’ One of these circumstances 
is the law which should have been in the 
mind of the Collector. On that date the 
Collector was informed by the present 
applicant that the applicant had fileda 
suit in the Civil Court for a declaration as 
to the shares to which he was entitled. On 
receiving this information the Collector 
passed an order in the following terms: 
“Application filed and affidavit that a civil 
suit has been filed. Wait until the 2let 
of September, 1924.” Now that was a correct 
and sufficient order if the appellant's suit 
for a declaration of title had been filed 
before the partition suit. It was not a 
correct order if the civil suit for sucha 
declaration had been filed subsequent to 
the partition suit. In the latter case the 
Collector should have said that he was not 
concerned with such a suit inasmuch as 
the Civil Court was debarred from enter- 
taining such a suit under s. 233 (k) of the 
U. P. Land Revenue Act. The Court 
should have been gone on to consider 
which of the three courses prescribed in 
g. 111 of the Land Revenue Act it decided to 
employ. If it is decided to employ the course 
allowed by cl. a) then it would have 
passed an order in the terms of cl. (a) 
even ifit did not specifically referto that 
clause. The effect of such an order would 
have been to require the appellants to 
get the title to the shares determined by 
a Civil Court having jurisdiction. That 
would be in this case by & Civil Court not 
barred'by s. 233 (k), Section 233 (X) of the 
Land Revenue Act is a bar to the institu- 
tion of a suit, Itis nota bar merely to the 
continuance of a suit. When in that suit 
the defendants raised the pleaof want of 
jurisdiction of the Uivil Oourt under s. 233 
(k) they must have referred to the fact that 
the plaintiff had no rightto institute the 
suit. If the plaintiff had no right to 
institute the suit, the defect could not be 
cured by an order pendente lite of the 
Revenue Court under s. 111 (a), I hold 
that no order can be passed unders, 111 (a) 
when.a suit in the Civil Conrt for declara- 
tion of title has been instituted before the 
partition suit, because the entertainment of 
the partition suit in that case would be bar- 
red by s. 11, Oivil Procedure Oode. If the 
applieation for partition has preceded the 
institution of the civil suit, that institution 
ia bad and cannot becorreoted by an order 
under s, 111 (a), U. P. Land Revenue Act, If 
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an order is passed under cl. -(a), the? 
the only proper course for the plaintiff in 
the civil suit is to withdraw the guit already 
instituted by him and to file another suit 
The former suit was barred by s. 233 (k) 
but the latter suit would not be so barred 
owing to the obtaining of an order under 
cl. (1) of & lll. I may remark tbat it 
is settled law that s. 233 (k) read with s, 111 
of the Land Revenue Act means that a 
Civil Court cannot entertain a suit as toa 
declaration of title when that title isa 
matter that can be determined and 
must be determined ina pending partition 
guit. 

As to the question of limitation, I cannot 
agree thatthe institution of the partition 
suit by the respondent operated so as to 
give the appellant a right to sue. The 
appellant in his plaint set forth that the 
right to sue arose from a denial of his title 
by the respondent. He failed to bring 
any evidence to prove such denial. 
Consequently we must hold that there 
was no such denial. Again in the 
plaint the appellant never set forth that 
the bringing of the partition suit made it to 
the interest of the respondent to deny his 
title. The only ground on which he sugges- 
ted in his plaint that the respondent was 
interested to deny his title, as distinct from 
the factof his actually having denied it, was 
that the mistake in the khewat had been 
made and maintained. This mistake was 
made and obviously known to the appellant 
more than six years before the bringing of 
the declargtion suit. Nothing has occurred 
since then,in my opinion, to give the 
respondent a greater interest in denying 
the appellant's alleged title than has existed 
all along. Atany rate limitation must be 
decided on the plaint. It is nowhere alleged 
inthe plaint that fact of the respondent 
bringing the partition suit gave him 
an interest in denying the plaintiff's title 
which he did not possess before. On this 
ground I would concur with the lower 
Courts that the suit is barred by limitation. 

On this ground, aswell as on the other 
ground of jurisdiction, I concur that the 
suit be dismissed. 

By the Court.—For the reasons 
given above the order of the Oourt is that 
the appeal shall stand dismissed -with 
costa. 


A. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
: Bzoonp Ouviu APPBAL No. 669 oF 1927. 
Jahuary 9, 1929. 

Present :—Mr. Justice Dalal. 

BHAGWAT alias PUTAR AND OTHERS 
; —PLAINTIFF3— APPELLANTS 

versus 
SALAMAT KHAN AND ANOTHBR 
— DEFENDANTS — RESPONDHNTS. 

Hindu Law —Joint family—Alienation by major 
membera—Suit by minor me s tosetaside aliena- 
tion—Burden of proof of necessity 

The mere fact thatall the adult members ofa 
joint Hindu family have joined in entering into a 
transaction, is not, by itself, sufficient to shift the 
burden of proving want of legal necessity on the 
minor members who appear subsequently to 
challenge the action of the major members, though 
jt may giverisdto an inference favourable tothe 
vendee iffurther circumstances in support of valid 
necessity exist. [p. 185, col 2 

Balvant Santaram v. Babaji (1) 
distinguished. 

Second appeal from a decree of the Dis- 
trict Judge, Gorakhpur, dated the 8th of 
January, 1927, 

Dr. K.N. Katju, for the Appellants, 

Messrs Iqbal Ahmad and G. K, Shinde, 
for the Respondents. 

JUDGMENT.—The plaintiffs, minor 
members of a joint Hindu family, sued for 
“the setting aside of a sale-deed executed 
by the major members of the family. The 
suit was decreed by the learned Subordi- 
nate Judge in a very careful judgment, 
-He heard the evidence and was in a 
‘position to estimate the value of the oral 
evidence. The District Judge set aside 
the decree and decreed the plaintiffs’ suit 
on condition of payment of mearly the 
-entire sale consideration. Hence the plain- 
tiffs have appealed. The learned Judge's 
procedure has been somewhat hasty. He 
did not notice that ont of the vendees 
‘only two had appealed. It is not clear 
why the payment of the entire sale con- 
sideration should be made to two of the 
vendees only. The other vendees had sub- 
mitted to the decree of the trial Court and 
no decree was passed by the lower Appellate 
-Court with reference to the defendants who 
"did notappeal, Under these circumstances 
"the plaintiffs have filed the socond appeal 
‘against two of the defendants only, Sala- 
mat Khan and Hubdar Khan, who had 
appealed to the lower Appellate Court. 


The trial Oourthas given the detail 
of the sale consideration. The con. 
sideration was practically paid in cash. 
-Rupees 1,600 was paid in cash before 
the Sub-Registrar. Rupees. 200 was left 
with the vendees for payment to one 
,Babban Lal, Rupees. 1,432 was not paid at 


and other cases 
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that time but is alleged to have beer 
paid subsequently» from 1915 to 1918, 
This sum was secured to the vendors by 
pro-notes executed by every one of the 
vendees. The balance of the sale considera- 
tion left with the vendees has admitted- 
ly not been paid. The District Judge 
did not notice the strictures made by 
the trial Court on Babban Lal. Those 
strictures will be found to be justified 
ife Babban Lal's statement is read. Bab- 
ban Lal wasa witness for the defendants 
and was the only one whosaid anything 
about the sale consideration. I do not 
believe that any money was due to Bab- 
ban Lal at the time of the execution of 
the sale-deed. He seems to have busied 
himeelf about the transfer and probably 
obtained this sum as areward for his negotia- 
tion of the sale. The conflict in his testimony 
between the examination-in-chief and the 
cross examination discloses the sort of 
unreliable man that he is, As the evi- 
dence stands there is no oral testimony 
whatsoever that all this large amount 
of cash was required by the vendors for 
family necessity. What is noticeable is 
that not a single vendee has come in the 
WIDA to state on oath that all 
these sums were apparently necessary 
for the common interest of the family to 
be borrowed. The District Judge has de- 
cided the matter in a manner which would 
abrogate all the tenets of the Hindu Law 
framed for the purpose of saving the in- 
terest of the minor members ofa joint 
Hindu family, He is of opinion thas when 
all the adult members of a joint Gindu 
family enter into & transaction, the bur- 
den of proving want of legal necessity 
falls on the minor members who appear 
subsequently to challenge the action of 
the major members. It is true that when 
all the major members join in a transac- 
tion an inference favourable to the ven- 
dees may be drawn, if further circum- 
stances in support of valid necessity exist 
to entitle a Oourt to hold that valid 
necessity did exist. It is a piece 
of evidence buf nothing more. I have 
examined the cases quoted by the E siet 
ed Counsel on behalf of the respondents: 
Balvant Santaram v. Babaji (1), Shamsher 
Datt Singh v. Lalta Singh (2), Bhagwan Das 
v. Allan Khan (3) and Dhanraj Rai v. Ram 
Naresh Rat (4). 

(1) 8 B. 602. 

2) 72 Ind Qas. 1090; 9 O, & A, L. R. 959; A. LR, 
1924 Oudh 300. U 

(3) 78 Ind. Cas. 649; A. T. R. 1925 AIL 98, č 

(4) 79 Ind. Oas. 1019; A. I. R 1924 All, 912; L, R,.5 
A, 825-Civ, 
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* The coincidence appears to be curious 
that the last three jud'gmenta in two differ- 
ent Courts were delivered by the same 
learned Judge. In all those cases there 
was reason for the  vendees on the 
face of the transaction to believe that the 
debt was contracted for the common in- 
terest of the family for instance, debts 
had to be paid off, or there was a ruin- 
ed building or the vendors’ shop required 
re construction. In all those cases thére 
was evidence which would lead a trans- 
feree reasonably to suppose that the 
transaction entered into by the transferors 
was really necessary for the common interest 
of the entire family. In the present case 
as mentioned above not one of the vendees 
has come forward to state what the cir- 


cumstances were which gave him an ap-' 


parent assurance of the existence of a 
necessity when all the major members of 
a joint Hindu family joined in the trans- 
fer. A vendee may be excused from 
making further detailed enquiries, bat to 
start with there must be certain circum- 
stances in front of him to give him 
the impression of the prebability of the 
existence of a valid necessity. In the 
present ease no vendee has come forward 
to state what the circumstances were, The 
oral testimony Of the solitary witness 
Babban is worthless. All that can be 
said io favour of the vendees is that there 
was a recital in the sale-deed that money 
was wanted for the payment of a 
de:ree of the 24th of July, 1914, and for 
farther litigation connected therewith for 
ine faarriage of a dauguter and for the 
pbuilding of a house, A copy of the al- 
leged decree is not on the file. There 
is nothiag to show that the marriage of 
a daughter was pending nor has any of 
the vendees come forward to swear that 
he saw a ruined house which required 
building or a building in preparation. 
A large portion of the sale consideration 
was not promptly paid and that ought 
to have raised a suspicion in the mind 
of the vendees that all these alleged 
necessities were not urgent. There can- 
nut be the slightest doubt that all the 
‘necessities mentioned in the sale-deed were 
false, 

There is another suspicious matter. A 
non-exi ting tree was included in the sale- 
deed in order to change the place of 
registration. In this connection the tes- 
timony of Faujdar Shah, defence witness 
is very puzzling. He speaks of his sell- 
“ing the tree to one of the vendees, If 
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80, it is not understood how the vendors 
could sell the tree and what the defence 
meant by producing the witness Faujdar 
Shah. 

1 consider the finding of the lower Ap- 
pellate Oourt to be arrived at on a wrong 
understanding of law. I accept the argu- 
ments and fiading of the trial Oóurt and 
hold that the transfer was made without 
any legal necessity. 

In the result the decrea of the lower 
Appellate Court is set aside, the decree 
of the trial Oourtis restored and the suit 
of the plaintiffs decreed against all the 
defendants with costs of all the Courts, 


A. Appgal allowed, 


Monti t 


ALLAHABAD HIGH COURT. 
Stoonp Civiu ApPBAL No 745 oF 1927. 
January 11, 1923. 
Present: —Mr Justice Dalal, 
BISHESHWAR UPADHLA-—DEPENDANT 
— APPELLANT 


versus 
JAGDESHWAR PRASAD AND OTHERS 
—PLAiNTIEPS— R BSPONDENTS, 

Mortgage—Suit for redemption —Dismissal for default 
Subsequent suit for redemption — Mortgagor's right to 
redeem till mortgage is extinguished—Agra Tenancy 
Act 11 of 1901), 8. 10—Mortgage of sir land—Failure 
to claim ex-proprietary rights—Rtght to redeem 

Untila mortgage has been extinguished finally 
there would be a repeated cause of action to gue for 
its redemption. The dismissal ofa suit for redemp» 
tion for default under O. IX, r. 8, Civil Procedure 
Code, will not, therefore, operate as barto a sub= 
sequent pui redemption. 

Shankar Bakhsh v. Vaya Shankar(1 distinguished, 

Tho failure of a proprietor who has mortgaged 
his sır lands, to claim ex-proprietary rights under 
B. 10 of the Agra Tenancy Act, within aix months 
of the date of the mortgage, will not deprive him 
ofhis right to redeem the lands on payment of the 
mortgage-money. 

Second appeal from a decree of the 
Subordinate Judge, Mirzapur, dated the 
15th of March, 1927, 

Mr. N. Upadhiya, forthe Appellant. 

Mr. A. P. Bagchi,for the Respondents, 

JUDGMENT.—The plaintiffs sued 
to redeem a mortgage of 9th Sep- 
tember, 1902, They arə  successors-in- 
interest of Dabi Prasad and Durga Presad 
who were proprietors at the time and mort- 
gaged sir plots to  Bisheshar and 
others. Under the Tenancy Act of 1901 
prevailing at the time, Debi Prasad 
and Durga Prasad acquired the right 
to occupy the land as ex-proprietary 
tenants under s. 10 ofthat Act. They did 
not avail themselves of this privilege and 
the defendant remained in possession. In 
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1908 the proprietary title of the mortgagora 
was sold at auction and purchased by 
strangers who took action under s. 36 of 
the Land Revenue Act for assessment of 
rent, This action was taken both against 
the plaintiff and the defendant in 1908 
and rent was assessed, In 1923 some of the, 
plaintiffs sued forredemption but their suit 
was dismissed under O. IX, r. 8, by reason 
of their absence and the presence of the 
defendant, on the date of hearing, The 
present suit was subsequently brought in 
1926 by all the plaintiffs. 

The lower Appellate Oourt granted a 
decree for redemption and hence the 
defendant Bisheshar has come here in 
second appeal First ofall, the argument 
that the dismissal of the redemption suit 
in 1923 barred the present suit, may be 
examined. It was argued that this dis- 
missal putan end to the mortgage. Such, 
however, was not the deoree. There was no 
decree passed puttingan end to the mort- 
gage and the mortgage, therefore, survived. 
A Privy Oouncil ruling in the case of 
Shankar Baksh v. Daya Shankar (1) was 
quoted, but that has no relevance. In that 
case it was held in the first suit that the 
right ofredemption did not exist. Such 
&finding would be binding in the sub- 
sequent suit. There was nosuch finding 
in the suit of 1923, Untila mortgage has 
been extinguished there would be repeated 
cauae of action to aue forits redemption. 
It is only*when it has been extinguished 
finally by a final decree for redemption or 
when the mortgagor fails to redeem and the 
property is sold that the rights of a mort- 
gagor to redeem come toanend. 

The next argument was that Bisheshar 


had become tenant of the land because the 


mortgagora did not claim ex-proprietary 
title within six months qf 29th September, 
1902. Variousrulings were quoted as to 
what isto happen when ona saleof pro- 
prietary interest, or of sir land the vendor 
does nof claim ex-proprietary tenancy 
rights within six months. No case of a 
mortgage was quoted. When there is a 
mortgage, the rights of the mortgagor to 
take possession on payment of the money 
cannot be barred because a mortgagee can- 
not deny the title of his mortgagor. 
Whatever may happen after the mortgage 


-the mortgagee must deliver possession for 


the plaintiffs to lose their rights if the pur- 
chaser of the proprietary interest had 
chosen to disown them and make a fresh 


(D 15 O. 422; 15 T. A.66; 5 Bar. P. O. J. 107; Rafique 
Jackson's P, O. No.100 (B, QJ. : , 


LUCHI RAI 9, JAGABNATH SAHU, 


187 


contraet of tenancy with the defendant, 
The zemindar was entitled to put an end 
to the ex-proprietary tenancy and to settle 
the land with some one else on the vendors 
not claiming actual physical possession of 
the land within six months. In the pre- 
sent case the zemindar has, on the contrary, 
behaved favouranly to the plaintiffs in 
so far that he got rent assessed of the land 
as against the plaintiffs treating them as 
ex-Droprietary tenants. Whenthe zemin- 
dar purchaser has treated the plaintiffs ag 
ex-proprietary tenants, the defendant can- 
not resist the claim of the mortgagors to 
take possession. So longas the mortgage 
existed there was no forfeiture of ex-pro- 
prietary rights. In my opinion redemption 
was rightly granted by the lower Appellate 
Court and I dismiss this appeal with costa. 
A. Appeal dismissed, 


—— 


ALLAHABAD HIGH COURT. 
Ssoonp Civit AprPaaL No. 438 or 1925. 
October 28, 1927. 
Present:—Mr. Justice Lindsay and 
Mr. Justice Iqbal Ahmad. 

LUOHI RAI AND ANOTBER—PLAINTIFES— 
APPELLANS 
versus 
JAGARNATH SAHU AND OTHERS— 
DsrsNDANTS— RESrOn DENTS 

Morigage—Mortgagee entering into possession as full 
owner after invalid foreclosure proceedings—Sutt for 
redemption after 12 years—Limitation—Adverse pos- 
session -Bengal Land Redemption and Foreclosure 
Regulation (XVII of 1808). 


Wherea deed of mortgage under which the mort- 
gagee was not entitled to possession contained’ pro- 
vision that the mortgagee would be entitled to take 
foreclosure proceedings and enter into possession as 
full owner in default of payment of the mortgage- 
debt by the mortgagor, and the mortgages took pro- 
ceedings for foreclosure under the Bengal 1 and Re- 
demption and Foreclosure Regulation of le(6, and 
obtained possession of the mortgaged property, and 
ihe heira of the mortgagor, more than twelve years 
after the date on which the mortgagee obtained 
Buch possession. sued to redeem the mortgage on 
the ground that the foreclosure proceedings were 
invalid : 

Held, that the possession of the mortgagee from 
the dateon which he took possession as full owner 
after foreclosure proceedings was adverse to the 
mortgagor and the suit was consequently barred 
by limitation. bP 189, col. 1 i 

Bhola v. Ajudhia Prasad (1), followed. 

Second appeal from a decree of the 
District Judge, Ghazipur, dated the 4th 
December, 1924. 

Messrs M. L. Agarwala and Uma Shan- 
kar Bajpai, for the Appellants. | 

Dr. S. N. Sen and Mr. Shiam Krishna 


. Dar, for the Respondents, 
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* JUDGMENT.—Dr. Agarwala has 
argued this case very ably on behalf of the 
plaintiffs. We think, however,the appeal 
fails. 

The suit was & suit for redemption 
brought by two plaintiffs forthe recovery 
of possession of certain lands which had 
been mortgaged undertwo mortgage-deeds 
by their predecessor-in-title. One of these 
mortgages was dated June, 1863, and the 
other was dated July, 1865. Both décu- 
ments are described as deeds of mortgage 
by conditional sale. Both deeds are on 
the record and it is to be observed at once 
that under the provisions of these deeds 
the mortgagee was not entitled to posses- 
sion. It was stipulatedin both the deeds 
that the mortgagor would pay off the 
mortgage-debts inthe month of Baisakh, 
1275 Fasli, corresponding to 18638, and it 
was agreed that in default of payment of the 
debts just mentioned, the mortgagee was 
to be entitled to take foreclosure proceed- 
ings and to enter into possession as full 
owner, 

It is admitted that in the year 1868 
proceedings were taken under Regulation 
XVII of 1806 in order to obtain foreclosure. 
It has been found by both the Courts below 
that there were irregularities in the proceed- 
ings taken to foreclose and consequently it 

_must now be accepted that these foreclosure 
_proceedings were invalid forthe purpose 
.of extinguishing the mortgagor's right of 
.redemption, 

It seems thatthe mortgages, in spite of 

- theseedefective proceedings, took possession 

- of the mortgaged property after the 19th of 

:June, 1868, on which date the foreclosure 
rubkar was written. Both the Courts below 

.have dismissed the plaintiffs’ suit, The 

- finding of the lower Appellate Oourt is that 
the plaintiffs have no longer any right to 
redeem and this conclusion is arrived at on 
the ground that the mortgagee and his 
successors in-interest have beenin adverse 

- proprietary possession of the land in dis- 
pute since the year 1868, 

The contention before us is that the 
Judge was wrong in holding that the pos- 
session of the mortgagee and his successors 
was adverse. It is pleaded that when pos- 
session was obtained in the year 1868, that 
possession was mortgagee's possession and 
that up to the date on which the present 
suit was brought a right of redemption still 

"Bubaisted. 

A great number of cases have been cited 

“to us bearing chiefly upon the consequences 
which ensue from the defects of proceedings 
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under Regulation XVII of 1806. As we 
have already said, the Oguris below have 
found that the proceedings under the 
Regulation were defective and we take it 
also that these proceedings by themselves 
did not operate in lawto extinguish the 
mortgagor's right of redemption. 

The question, therefore, is whether by 
reason of anything which happened since 
these proceedings were taken under the 
Regulation, the present plaintiffs are no 
longer in a position to allege that they are 
mortgagors and that the defendants are 
mortgagees. If, as found by the Court 
below, the possession of the defendants 
and their predecessor-in-title became 
&ilverse from the dateof the entry in or 
about the year 1868, then the plaintiffs are 
out of Oourt, the reason beingthat after 
continuous adverse possession for twelve 
years the defendants are entitled to take 
up the position that they are no longer 
mortgagees but absolute owners. 

We have pointed out already that under 
the terms of the two mortgage-deeds execut- 
ed respectively in 1863 and 1865 the 
mortgagees were not entitled to possession 
of the mortgaged property as from the 
dates of the mortgages. Itcannot, there- 
fore, be argued in the present case that the 
possession of the defendants or their 
predecessor is to be referred to any title 
arising under either of the mortgage-deeds 
just mentioned. It is clear on all hands 
that the possession of the defenflants can 
only be referred tosomething which took 
place im the year 1868 or immediately 
afterwards when the defective proceedings 
were taken in order to obtain foreclosure. 

lf that isso, it seems to us to follow that 
the predecessor ofthe present defendants, 
who took possession, had no right to pos- 
session at all. Head, as we have pointed 
out, no right of possession under the 
mortgage-deeds and was only entitled to 
get possession upon taking foreclosure 
proceedings strictly in accordance with the 
provisions of the Regulation. As those 
proceedings have been found to be irregular, 
it follows that the defendants’ predecessor 
got possession without title and must, 
therefore, be deemed to have been a 
trespasser. It cannot be doubted that, when 
he entered into possession, the predecessor 
of these defendants was entering under a 
claim of full proprietorship; for under the 
two mortgage-deeds it was provided that 
after foreclosyre had taken place the 
mortgagee was to have possession a8 owner 


and zemindar, ..,. À 
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Agarwala that, inasmuch as the predecessor 
of these defendants was a mortgagee under 
the two deeds just mentioned, it ought to 
be taken that his entry into possessionin 
the year 1868 was as amortgagee and that, 
if he remained in possession for more than 
12 years after that date, he did not acquire 
anything more than the qualified interest of 
a wsufructuary mortgagee. We do not 
think this argumentcan be sustained. In 
the first place the defendants’ predecessor 
was not a usufructuary mortgagee under 
the two deeds and we cannot discover that 
he ever put forward any case that he was 
a usufructuary mortgagee and nothing 
more, 

It is quite trub that limited interests can 
be acquired by adverse possession and as 
explained in U. N. Mittra’s book of Limita- 
tion and Prescription, Volume I, page 160: 

“The extent of the adverseness of pos- 
session depends on the extent of the claim 
of right under which possession is obtained 
and kept. Where such claim is restricted 
to a limited ‘interest inthe property, the 
possession is adverse to that extent only.” 

In the present case there is nothing to 
indicate that the original mortgagee pro- 
fessed to take possession in the capacity of 
a mortgagee usufructuarily or otherwise. 
It is not to be doubted that having taken 
possession under the Regulation his inten- 
tion was to assert his right to have pos- 
session of the property as full owner by: 
reason of the default of the mortgagor in 
paying off the sums dueunder the two 
deeds, : . 

We cannot, therefore, hold that any 
prescriptive right which has been aequired 
by the defendants ortheir predecessor was 
ihe right merely to the limited interest of & 
mortgagee. We think the original mort- 
gages was prescribing for,a full proprietary 
title. i j 


We have been referred to great many 
cases, In the course of the argument Dr. 
Ben has referred us to the case of Bhola v. 
Ajudhia-Prasad (1). That case on the facts 
cannot be distinguished from the cass now 
before us. Inthat the learned Judges held 
that the original mortgagee not having 
obtained possession as a mortgagee, but 
under a claim of full ownership, he had 
acquired a full title by adverse possession 
for 12 yearaand was no longer liable to be 
turned out of possession in a suit for 
redemption. The same reasoning applies 


(D) A. W, N. (1883) 84, (ros eed 
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“Tt has been argued before us by Dr. 
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Here and we hold, therefore, thatthe decree ` 
of the lower Appellate Oourt is correct, ° 
The appeal fails and is dismissed with . 
costa. 

A 7 Appeal dismissed, 


ALLAHABAD HIGH COURT. 
ORIMINIL RavisroN No, 784 oF 1327. 
February 16, 1928, 
Present:— Mr. Justice Boys and Mr, 
Justice Iqbal Abmad, 
JANG BAHADUR SINGH—Aocussp 
à —ÅPPLIOANT 


veraua 
EMPEROR-—OrroarrE Party. 

Penal Code (Act XLV of 1860), ss. 182; £11— 
Griminal Procedure Code (Act V, of 1898), s. 195 (D 
(a)—F'alse report to Police—Subsequent complaint to 
Magistrate—Power of Police to institute proceedings 
under s, 182, 

The power of the Police to institute proceedings: 
under s. 182, Penal Oode, in respectofa false report 
made tothem, is not limited by the filing of & 
similar complaint subsequently before a Magistrate, 
[p. 180, coL 1.] 


Criminal revision from an order of the 
Sessions Judge, Benarea. 

: Mr. A. Sanyal, forthe Applicant. 

Mr. M. Waliullah, Assistant Government: 
Advocate, for the Opposite Party. 

JUDGMENT.—This case has been 
referred to a Division Bench under the 
following circumstances: — 

The applicant made a report to -the 
Police in which he expressed his suspieion 
that two other persons had stolen his 
watch, The Police reported the allegation 
to be false, and the prosecution of the 
applicant was instituted by the Superintend- 
ent of Police under s. 182 ofthe Indian 
Penal Code. So far it is manifest that 
the proceedings were absolutely in order. 

The applicant then went to the Oriminal 
Oourts and filed a complaint to the same 
effect as the report which had already been 
found to be false, Thst complaint was 
dismissed, the Magistrate remarking that 
it was not advisable to commence a pro- 
ceeding under s 21lof the Indian Penal 
Oode against the applicant “on the present 
proof", and in view of the fact that the 
Police had already started proceedings which 
we understand to mean that he was satisfi- 
ed for the time being.at any rate that 
justice was likely to be done by allow- 
ing the proceedings under s. 182 instituted 
by the Police to take their cour&e-with- 
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out complieating the matter by inetituting 
& separate proceeding under s.211 in re- 
ference to the complaint in Court. 

The applicant now desires us to quash 
the proceeding instituted by the Police 
under s, 182 and to direct that if any 
Btep i8 to be taken against him at all 
jt may be one to be taken under s. 211 
of the Indian Penal Code by the Magistrate 
in reference to the complaint in Court. 

It is manifest that the applicant's sole 
object is to stave off the proceeding which 
has already started against him in the hope 
that the Magistrate may not see fit to start 
& proceeding in relation to the false com- 
plaint in Court. We are not, however, con- 
cerned with considerations of that sort 
either in favour of or against the appli- 
cant. Wehave only to consider whether 
the proceeding at present instituted is 
legally instituted. s 

The ease has been referred to us in con- 
sequence of two rulingsof Single Judges 
of this Court which, it is suggested, are 
conflicting. In a somewhat similar case 
Criminal Reference No. 355 of 1919) Mr. 

ustice Knox seems to have considered 
that a prosecution under s, 182 could not 
be permitted where it was possible to in- 
stitute a proceeding under s. 211; while 
Mr. Justice Walsh held in Criminal Refer- 
ence No. 625 of 1927 that either section was 
applicable but said that he preferred to 
deal with the case on the merits. We have 


been referred to a number of other cases- 


butin none of them has it been distinctly 
held on any principle that we are able to ap- 
preaiste that where a false report has been 
matle to the Police and a similar complaint 
subsequently to the Magistrate, no proceed- 
ing can be instituted by the Police under 
B. 182 in reference to the false report made 
to them. Thereis in such cases plain al- 
legation of facts which bring the case 
within s. 182 of the Indian Penal Code. 
Information is alleged to have been given 
to a public servant which the informant 
knew or believed to be false intending the 
public servant or knowing eto. etc, It 
would be open to anybody to institute a 
prosecution for this alleged offence but for 
the provisions of s, 195 (1) (a) which limits 
the power to institute such a charge to the 
public servant or some other public servant 
to whom he is subordinate. It it true that 
there is a somewhat similar restriction in 
regard to the complaint madein Court and 
the Court's complaint is required before 
proceeding can be instituted in regard 
thereto: but we are wholly unable to find 
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any authority for proposition that 
where either section is applicable at the 
instance of either officer, the diseretion 
or power of one or the'other to proceed 
is limited in any way whatever by the 
discretion vested in the other. The 
Magistracy are possibly in some respeets 
on their executive side the superior 
officers of the Police—possibly only the 
District Magistrate; but in any case none 
of them can be regarded on the judicial 
side of their authority as the superior 
officers of the Police. This is the only 
conceivable ground on which wecan see 
that it might be suggested that the Police's 
authority is to be limited by the action 
taken or not taken by the Magistrate: and 
there is no force in that ground. ` 

The Police have in this case taken a step 
which they are authorised by law to take, 
and we can see no justification for 
interfering with their action. , We may say 
that the case has been argued to us as if the 
Police could take action under s. 182 and 
the Magistrate could take action under 
8.211, but that the converse propositions 
did not apply. We must not be considered 
in any way whatever to accede to the 
proposition that the offence of making a 
false report ata Police station does not 
come within both the ss 15? and 211. The 
question does not arise in this case though 
it appears to have been thought to 
arise at one time, and weare not called 
upon and should not decide it. 

The application is dismissed, e 

A 1 Application dismissed, 
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ALLAHABAD HIGH COURT. 
Oivin REvISION No. 12 or 1928, 
March 8, 1928. 
Present :—Mr. Justice Dalal. 
AJODHYA PRASAD—PLAINTIFF 
— APPLICANT 
versus 
RIKHNATH—Dzranpant— 
Serene eats utc 
` ct of 1 , 8. £ó—Promiuso 
Ne gor" TR or Ren validaty Uc 
S. 25, object and scope of. : 

The real teat to determine whether a promissory 
note contravenes 8 25 of the Paper Ourrency Act 
is whether the promissory note 18 payable to any 
person whomay be in possession thereof without 
an endorsement, ai D 


* 
* 
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A promissory note payable on demand to A or his 


order does not offend aghinst the provisions of the 
said section. 


Chidambaram Chettiar v. Ayyasami Thevan (1) 


Jetha Parkha v. Ramchandra Vithoba (2), refer- 
red to. - 


Civil revision from an order of the Judge 
of the Court of Small Causes, Fatehpur. 

Mr. Bhagwati Shankar, for the appli- 
cant. 

JUDGMENT.—It is unforunate that 
the opposite party was not represented, 
but the Oourt had the advantage of very 
valuable argument addressed toit by Mr. 
Bhagwati Shankar. He has placed a 
printed note before the Court and carefully 
explained how the werds therein cannot be 
said to offend against the provisions of 
B. 25 of the Indian Paper Ourrency Act 
(X of 1923) which replaced previous 
similar Acts which dated back from 1871 
down. What s. 25 of the Indian Paper 
Currency Act prohibits is this 

“No person in British India shall draw, 
accept, make or issue any Billof Exchange, 
hundi, promissory note on engagement for 
the payment of money payable to bearer on 
demand......... of any such person," 

The document in suit consists of a 
promissory note and a receipt. In the 
receipt the promissory note is described as 
* indul talab" meaning "on demand". In 
the note itself the words are that the 
money would be paid “ mangne per unko ya 
jisko woh dilwaen unke hukm par” (on 
demand to him, that is, to the lender, or 
fo whomeyer he orders it to be paid). 
There are no words here to imply that the 
money was payable to bearer on (emunt. 
In the ruling quoted by the lower Oourt o 
Small.Oauses, Chidambaram Chettiar v. 
Ayyasawmi Thevan (1) the point of offence 
is detailed by Krishnan, J., at page. 588*. 
In the note which was before their Lordships 
there was an additional word that the note 
was payable to bearer’ The argument 
there was that the note was payable toa 
person or to his order as well. And on this 
argument the learned Judge observed as 
follows :— 

“It was further argued that the note in 
suit did not fall within 8. 26 of Act XI 
of 1910 (corresponding to the present Act 
of 1923) as it was anote payable not only 
to bearer but toa person or his order also. 
This addition can make no difference as 


the note is still a note payable to bearer on 
demand.” 


1) 36 Ind. Oas. 741; 40 M. 585; 31 M. L, J. 401; 
04 M. W.N. 210 4L. W.261; 20 M. L. T 


“Pa dnai- 
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It is clear that in the Jugge's opinion if 
the words “payable to bearer” had not ° 
existed, a note payaBle to a person or his 
order would not have offended sgainst the 
provisions of the Indian Paper Currency 
Aet, The judgment of Farrao, J., in 
Jetha Parkha v, Ramchandra Vithoba (2) 
isa valuable contribution to the law on the 
subject. Here the note waa payable to 
The learned Judge 
pointed out that the provigions in the 
Indian Paper Ourrency Act follow the 
wording of the English Bank Oharter Act 
which was subsequently explained by 
Stat. 17 & 18 Vict, c. 83,8, ll. The 
explanation was that  promissory notes, 
which shall entitle or be intended to entitle 
the bearer or holder thereof without en- 
dorsement to the payment of any sum of 
money on demand...........- shall be 
deemed to be notes within the meaning 
of the English Bank Charter Act. The 
Indian Paper Currency Act has not been 
so explained but the same interpretation 
should be given to ita words. The real 
test, therefore, is whether the promissory 
notein suit is payable to any person who 
may be in possession thereof. Will the 
bearer of this note without any endorsement 
have a right to be paid the money due on 
the note? According to the wording of the 
note, he certainly would not. The demand 
has to be made by the lender himself or 
someone to whom he may order payment. 
Without endorsement to & particular person 
the note will not be payable to the bearer 
thereof. I am, therefore, of opinion that 
the lower Court was wrong in holding the 
note to be illegal and void. i 

1 setaside the decrea of the trial Court 
and remand the suit to it for a trial on the 
merits, 

Oosts here and heretofore shall abide the 
result, 

A. Decree set aside; 
Suit remanded. 


(2) 16 B. 689. 
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ALLAHABAD HIGH COURT. 
Szoonp CiviL Arrear No. 2038 oF 19235, 
March*15, 1928. 

Present :—Mr. Justice Lindsay and 
Mr, Justice Banerji, 
MUNIRAN BIBI—DREFPFARNDANT—AÀPPBLLANT 
versus 
AMJAD ALI SHAH—PLAINTIFF— 
RESPONDENT, 

Vendor and purchaser—Sale-deed—Consideration 
not paid—Passing of title. ; 

When a portion of the consideration set out ,in a 
sale-deed has been found to be good consideration, 
the mere fact that a portion of the sale considera- 
tion has not been paid is no ground for coming to 
the conclusion that the parties did not intend the 
document to be a document which could be enforced 
between the parties 

Alamdar Husain v. Mott Ram (1) distingu- 
ished. 

Second appeal from a decree of the 
Additional Judge, Moradabad, reversing 
that of the Subordinate Judge, 

Mr. M. Mahmudulich, for the Appel- 
lant. 

Messrs. Iqbal Ahmad, Mukhtar Ahmad 
and Shambhu Nath Seth, for the Respond- 


ent. 

J UDGMENT.—This is a defendant's 
appealin asuit fora declaration that the 
sale deed dated 17th May, 1921 executed by 
the plaintiff respondent in favour of the 
deinen may be declared to be null and 
void. 

The plaintiff Amjad Ali Shah is the bro- 
ther of Musammat Muniran, the defendant- 
appellant. On the 17th May, 1921, Amjad 
Ali Shah executeda sale-deed with respect 
io certain property which had devolved on 
him «upon the death of his brother Farzand 
Ali? The consideration for the sale was 
Rs. 1,000. The plaintiff alleged that as 
one Nanhu Mal was about to institute a 
suit for recovery of money against him he 
executed this sale-deed with intent to 
prevent Nanhu Mal from attaching this 
property in execution of any decree he may 
obtain. It appears that a decree for 
Tis. 225 was passed in favour of Nanhu Mal 
who had instituted a suit for the recovery 
of money, and onthe 5th August, 1921, 
Amjad Ali Bhah paid this amount. The 
present suit was instituted on the 18th 
July, 1923, Musammat Muniran  Bibi's 
defence was that the sale-deed was a genu- 
ine sale deed. 

The Oourt of first instance dismissed the 
plaintiff's suit upon the finding that the 
sale was a genuine sale and that the 
plaintiff had received the consideration for 
the sale and that the statement made b 
him that the document had been execute 
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in the way alleged andfor the reasons ve 
out by Amjad Ali Shah was false. Amja 
Ali Bhah went tip. in appeal before the 
learned District Judge of Moradabad who 
has decreed the appeal. d 
Musammat Muniran has come up here in 
gecond appeal and it is urged by the learned 
Counsel for the appellant that even upon 
ihe finding of fact arrived at by the learned 
Additional Judge the plaintiff's suit cannot 
be decreed, 
Thelearned Judge has considered the 
items set outin the sale-deed of 17th May, 
1921, and haa found that a portion of them 
has not been proved by the defendant. As 
regards certain other items he has recorded 
no finding at all. It seems that it had 
escaped his notice. At the registration 
office cash was paid to Amjad Ali Shah. 
The Judge has found that out of the sale 
consideration Rs. 277-12-5 for which Amjad 
Ali Shah was liable, on account of the deed 
executed in favour of Ram Oharan and 
which had been repaid by Musammas 
Muniran was a good consideration. Upon 
this fact alone he says thatit does not show 
that the salein suit had been executed as 
an operative thing between the parties and. 
80 should be enforced between them. We 
are of opinion that when the only fact 
found is that a portion of the consideration 
set out in & sale-deed has been found to be 
good consideration, the mere fact that a 
ortion of the sale’ consideration has not 
een paidisno ground for coming to the 
conclusion that the parties did hot intend 
the document to be a decument which 
could We enforced between the parties. 
Our attention has been called to the case of 
Alamdar Husain v. Moti Ram (1) That 
case has really no bearing as in that case it 
was laid down that the non-passing of con- 
sideration may often be very strong 
evidence that the deed was not intended to 
operate; but each case must be decided 
upon the facts proved. In this case all 
that has been ‘proved is that two items set 
out in the sale-deed as part of the considera- 
tion have not been paid. It has been found 
that at any rate as regards one portion of 
the consideration it was good consideration. 
We are, therefore, unable to uphold the 
judgment of the Court below. We decree 
the appeal and restore the decree of the 
Oourt of first instance with costs throughout, 
^ A Appeal allowed, 
(1) 46 Ind. Cas 382; 10 A. L. J. 454... - 
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PATNA HIGH COURT. 
URIMINAL Revision No. 577 or 1928, 
Noyember 5, 1978. 
Present:-—Mr. Justice Fazl Ali, 
MANGLU SAHU AND OTEERS— 
PRTITIONERS 


versus 
RAMDHANI TAMBOLI— 
OPPOBITE PARTY. 
Criminal Procedure Code (Act V of 1898), ss. 145, 
SEPA as to immoveable property—Order as to 


Although an order under s 148, Oriminal Pro- 
cedure (ode, may be made subsequent to the pass- 
ing ofan order under s. 145, it must be made by 
the Magistrate who tried tha case under a. 145, 
must be made within a reasonable time and must 
be based on proper materials, namely, the actual 
costs incurred as Pleador's fees and costs of witnesses. 

Nafar Chandra Pal Chowdhury v. Sidhartha 
Krishna  Mozwmdar (1) and Jhaman Mahton v. 
Thakuri Mahton (2), followed. 

Application against an order ofthe Sub- 
Divisional Magistrate, Samastipur, dated 
the 13th July, 1928, 

Mr.K N. Lal, for the Petitioners, 

Mr. K. N. Moitra, for the Opposite Party. 
' ORDER.—The petitioners were second 
party in a proceeding ander s, 145 of 
the Oode of Criminal Procedure which 
was decided against them by Babu 
Modeshwar Prasad Singh, Honorary Magis- 
trate of Samastipur on the 13th October, 
1927; On the 4th November, 1927, the 
opposite party filed an application before 
the Sub-Divisional Officer praying that 
costs may be awarded to them in connection 
with tke proceeding under s. 145 and 
this application was referred to the trying 
Magistrate for disposal. On the 13th July, 
1928, the learned Sub-Divisifnal Officer 
himself 
of Rs. 100 a3 costs to the opposite party. 

The present application is directed 
against this order, dnd it is contended 
before me that theorder cannot be support- 
ed inlaw, (|) becauss the Sub Divisional 


Magistrate had no jurisdiction to pass an’ 


order under s. 148 when the ease had 
been decided by another Magistrate; (3) 
because the learned Sub-Divisional Magis- 
trate has awarded a sum of Rs, 100 
without.making any enquiry as to what 
the actual Pleader's fess and the .costs of 
the witnesses were; and (3) b2caasa the 
judgment in the proceeding under a, 
145 was delivered on the 13th October, 1927, 
whereas the order under s. 148 was passed 
by the learned Sub-Divisional Magistrate 
&boutnine months later on the 13th July, 
1928. The contentions raised by the 
petitioner are supported by authorities 

must prevail, 


QURSANAY SINGH b,-NOORAN MAHTON, 


. hury v. Sidhartha Krishwa’ Mozumdar (1) 


assed an order awarding a sum 
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In -the case of Nafar Chandra Pal Chowd- 
it was held that she order under s. 
148, although it may be made subsequent 
to the passing of the judgment, must be 
made by the Magistrate, who tried the 
orignal case, In the same case it was 
pointed out that an application for costs 
which is not made at the time the judgment 
is delivered ought to be made within à 
reasonable time. In the case of Jhaman 
Mahton v. Thakuri Mahton (2), it was 
clearly pointed out that undér s. 148 
of the Oode of Oriminal Procedure the 
Magistrate could award costeito the success- 
ful party; but it should be based on proper 
materials, namely, the actual costa incurred 
as Pleader's fees and costs of witnesses. 
In view of these authorities I must make the 
Rule absolute and set aside the order 
passed by the learned Sub-Divisional 
Magistrate. 

A. Rule made absolute. 
(9 58 Ind. Cas. 255; 24 O. W. N.672; 820, L.J. 
34; 21 Or. L. J. 751; 47 O 974. 

(3) 57 Ind. Cas 449; 1 P. L. T. 869; 21 Cr. L, J, 625; 
2 U. P. L, R. (Pat.) 193, 
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PATNA HIGH COURT. 
Sxoonp OrvıL Ápenarts Nos. 1603, 1887 To 
1711 or 1926, 
November 6, 1928. ] 
Present; —Mr. Justice Das and 
Mr. Justice Ross. ; 
GURSAHAY SINGH AND OTHRBS-— 
PLAINTIFFS—APPRLLANTS | 


versus : 
NOORAN MAHTON AND OTHARS— 
DaranpaNts—RasponDants, 

Bengal Tenancy Act (VIII of 1885), s, L48-A—Ode 
sharer-landlords—Suit for rent by some co-sharera-« 
Form of suit. 

The essential principles underlying s., 148A of 
the Bengal Tenancy Act are that the suit should in 
form bs for the whole rent, and in substance for 
the ssparate share of the rentin arrears and 
the whole body of landlords should be implended 
with the allegation that the plaintiff has not been able 
to ascertain what, if any, rents are due to them. 

Ram Dhyan Singh v. Pardip Singh (1), followed. 

Where a co-sharer-landlord asked for his share 
of the rent but specifically atated inthe plaint that 
if rant was in fact due to the other co-sharer-landlotds 
who were impleaded as pro forma defendants, a decrsa 
may be passed for the whole rent on taking further 
Oourt fee: 

Held, that the plaintiff had asked in form for tha 
whole rent and that the suit satisfied the require« 
menta of s. 118-A of the Bengal Tenancy Act, 


Appeals against a decision of the Subs 
ordinate Judge; Patna, dated the 4th October 


194. 
1926, reversing those of the Munsif, Bihar, 
dated the 20thfebruary, 1925. 

* Messrs. S. M. Mullick and Shiveshwar- 
dayal, for the Appellants. 

Messrs N, C. Sinha and B. C. Sinha, for 
the Respondents. 

JUDGMENT, 

Das, J.—This was a suit for rent and 
the suit has been dismissed by thelower 
Appellate Court onthe ground that it was 
not properly framed under s. 148-A of the 
Bengal Tenancy Act. The plaintiffs appeal 
to this Court. 

The plaintifis together with one Umrao 
Lal took a thica of the interest of one 
of the co-sharer-Jandlords, In the suit 
which was instituted by the plaintiffs on 
the 7th of March, 1925, they made Umrao 
Lal a party defendant to the suit: they also 
made the co-sharer-landlords parties defend- 
ants to the suit. The critical allegations 
upon which the suit is based are to be 
found in the seventeenth paragraph of the 
plaint which runs as follows: ^ 

“That the collection of the proforma de- 
fendants is separate from that of the plaint- 
iffs. Although the principal defendants 
have not paid. the rent to them also and 
(although) the proforma defendant, Budhan 
Mahton, has filed a separate suit, the 
remaining proforma defendants do not join 
in the suit; and the plaintiffs have not, in 
spite of making an inquiry, come ta know 
if the grains have been realized by them or 
not, nor have the plaintiffs been able to 
ascertain it on making an inquiry from the 
principal defendants. They too are, 
therefore, made parties to the suit for 
obtaining a rent decree under s. 148-A of 
the Bengel Tenancy Act”, 

Upon these allegations the plaintiffs 
sought the following reliefs: 


"QA. decree may be passed for 
Re, 201-18-6, principal arrear of rent with 
road cess and, damages in respect of the 

laintiffs’ share and thesame may be awarded 
to the plaintiff against the principal defend- 


ants. 

(2) If the rent may be dueto the proforma 
defendants also, a decree may be passed 
for sixteen annas on taking further Court- 


fee. 

e (3) If-any one of the proforma defendants 
wish to join in the suit; he may be allowed 
to do Bo on taking Court fee from him". 

It has been found by the lower Appellate 
Court that the collection of Umaro Lal is 
ant separate from that of the plaintiffs; 
and the contention which found favour 
with the lower Appellate Oourt is that, 
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this being the position the plaintiffs could 
not sue for rent separately dueto them, 
nor could a rent decree under s. 148 A of 
the Bengal Tenancy Act be passed in their 
favour since the plaintiffs had not in form 
asked forthe whole rent due to the entire 
body of landlords, 

Various authorities havebeen cited before 
us; but itis not necessary for us to deal 
with them since we are conclusively bound 
by an authoritative decision of this Court 
in Ramdhyan Singh v. Pardip Singh (1). 
It was held in that case that the essential 
principles underlying s. 148 A of the Bengal 
Tenancy Act are (1) that the suitshould in 
form be for the whole rent, and in sub- 
stance for the separate share of the rent in 
arrears; and (2) that the whole . body of 
landlords are impleaded with the allega- 
tion that the plaintiff has not been able to 
ascertain what, if any, rents are due to the 
former. In my opinion the suit satisfies all 
the conditions laid down in s. 148-A of the 
Bengal Tenancy Act. The whole body of 
landiords are undoubtedly impleaded and 
the plaintiffs say that they have not been 
able to ascertain what, if any, rents are due 
to the landlords. The only question is 
whether the plaintiffs have in form asked 
for the wholerent. itis quite true that in 
the first paragraph of the plaint they 
asked for their share of the rent; but in 
para. 2 they specifically stated that 
if rent is in fact due to the proforma 
defendants also, a decree may be passed for 
16 annas on taking further Court-fee. It 
is,in my opinon, a play upon words to say 
that the plaintiffs have not in form asked 
for the whole rent. 

I would, therefore, allow the appeals, set 
aside the judgment and decrees passed by 
the Court below and yestore the judgment 
and decrees of the Courtoffirst instance. 
The plaintiffs are entitled to their costs 
throughout. 

Rose, d,—1 agree. 

A. Appeals allowed, 

(1) 58 Ind, Cas, 91; 4 Pat, L. J. 500. 





PATNA HIGH COURT. 
CivinL ApPPman No. 58 oF 1923. 
January 21, 1927. 
Present :—Justice Bir B. K. Mullick, Kr., 
and Mr. Justice Kulwant Sahay. 
KAMAKSHYA NARAYAN BINGH— 
PLAINTIFF— APPELLANT 


versus 
Thakur JADO OHARAN SINGH 
AND OTHHRS— DBFENDANTS— RRSPONDBNTS, 
Qhota Nagpur Tenancy Act (VI of 1908), s, 84--. 


\ 


11 L ©. 1929 


$ . 

Record of Rights—Presumption of correctness —Dev- 
manent Settlement Regulations (I and VIII of 1798), 
applicability of, to Ramgarh | District —Zemindar'a 
right to minerals—' Nankar', 'khorposh', meanings of— 
Document—Late production— Presumption, 

Under s. 84 of the Chota Nagpur Tenancy Act 
there is a presumption thatan entry in the Record 
of Rights is correct and the burden of proving that 
the entry is wrong is on the person who alleges it. [p. 
198, col. 2.] 

The Permanent Settlement Regulations I and VIII 
of 1793 were applicable to landsin Zilla Ramgarh in 
the same way as in the other Districts of Bengal, 
Bihar and Orissa [p 201, col. 2; p. 202, col 1.] 

A zemindar ofa permanently settled estate under 
the Regulations of 1793 is the owner ofthe soiland 
whatever may be the claim of the Orown against 
him, as between himself and a tenure-holder he has 
the right to minerals, unless he has expressly parted 
with them. |p. 203, col, 2.] 

A nankgr village means a village held by a pro- 
prietor in Muhammadan times in lieu of bread money 
or remuneration for services. |p 199, col 2] 

Where a document produced late has been accepted, 
no inference can be drawn on the ground of delay in 
production. [p.199, col 1] 

The term ‘khorposh’ grant is not limited to grants 
by a senior member of a family to a junior mem- 
ber. It applies to grants to any member of the family. 
[p. 203, col. 1.] 

Agrant may be both a khorposh and a sarvice 
grant. [ibi 


Appeal from a decree of the Addi- 
tional Sub-Judge, Hazaribagh, dated the 
22nd December, 1922. 


Messrs. P. C. Manuk, S. Sultan Ahmad, L. 
N Singh, S. M. Mullick and Bindheswari 
Prasad, for the Appellant. 


Messrs. K. B. Dutt, Bankim Chandra De, 
B. C, Singha, B C. Mitra and Jal Gobinda 
Prasad Singha, for the Respondents, 


JUDGMENT. 


Mullick, J.—The, plaintif Kumar 
Kamakshya Narayan Singh is the pro- 
prietor of the Ramgarh estate which is 
now under the management of the Court 
of Wards. Defendant No.1, Thakur Jado 
Charan Singh,a member ofthe plaintiff's 
family, is in possession of the 88 mouzas 
in suit. His estate is now managed by a 
manager appointed under the provisions 
of the Encumbered Estates Act. Defend- 
ant No, 2, Bindheswari Oharan Singh is Jado 
Oharan's younger son. Dafendant No. 3 is 
the wife of Jado Oharan Singh. Defendant 
No. 3 is in possession of some of the 
villages in suit by virtue of a hibanama 
executed by defendant No.1. Defendant 
No. 2is in possession ofa part of the property 
under a gift from defendant No. 3, and an- 
otherpart by transfer from defendant No. 1. 
Tt is alleged that defendant No, 2 had a. 
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decree against defendant No. land that the 
transfer was made ir order to satisfy this de- 
cree. Defendant No. 10 is the minor son of 
theeldest sonof defendant No.1. Defendants 
Nos. 4,5, 6,8 and 9 are lessees or purchasers 
from defendants Nos. 1, 2and 3. The remain- 
ing defendants aremembers of the family of 
defendant No. 1, defendant No. 16 being a 
khorposhdar, 

The cause of action is said to have arisen 
im 1918 when plaintiff discovered that the 
lessees were prospecting and digging for 
mica in some parts of theland in suit. The 
plaintiff accordingly asks for a declaration 
that the defendants have no right to any 
minerals in the mouzas and that the leases 
to defendants No.4 and 8 are void and 
inoperative, He also prays for an injunc- 
tion upon the lessee-defendants and for 
damages. 

Written statements were filed by de- 
fendant Nos, 1, 2, 3, 4, 5, 6, 8, 9, 10, 11, 18, 
14,16, 18,19 and 20. The principal defendant, 
i.e, defendant No. 1, denied that the plaint- 
iff had any title. He claimed the 68 mouzas 
in Pargana Markacho as an independent 
talukdar who has been paying revenue since 
the time of the Permanent Settlement 
through the plaintiff and as regards the 
20 mouzas in Pargana Rampur, he claimed 
them as a revenue free estate created bya 
sanad dated 4th November, 1791, asa reward 
for services rendered to the Kast India Com- 
pany in the course of the conquest of Zillah 
Ramgarh. 


Defendant No. 1, further stated that hia 
independent taluk originally known’gs Dehat 
Markacho now comprises 70 mougas in 
Pargana Markacho (this appears to be a 
mistake for 68) and that his revenue frea 
estate originally consisted of  moueas 
Dharguli and Ohalkusa in Pargana Rampur 
but that it now includes 28 other dakhalé 
mouzas which have since been established 
and not 18 as alleged in the plaintiff's 
schedule, 


The Subordinate Judge found that defend- 
ant No. l had proved his title as independ- 
ent talukdar in respectof the 68 mouzag 
in Pargana Markacho. In regard to the 
mouzas Dhargaii and Chalkusa and their 
derivatives he found that the predecessors 
of the defendants had held a revenue free 
estate long before the Permanent Settlement, 
the validity of which was affirmed in 1791. 
It is not clear whether he found whether 
revenue was assessed and then remitted or 
whether no revenue at all was ever assessed. 
but the findings were sufficient to defeat tha 
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„plaintif and {fe suit was accordingly dis- 
missed, e 


The lands in suit have been referred to 
in this suit at various times as Dehat 
Markacho, Dehat Dharguli, Dehat Ohalkusa, 
tal Markacho,Pargana Markachoand Pargana 
Rampur. They lie in the present District 
of Hazaribagh within the Chota Nagpur 
Divisionin the Province of Bihar and Orissa. 
The District of Hazaribagh has been carved 
out of Zilla Ramgarh which was a large 
tract of country in the Chota Nagpur plateau 
within the Muhammadan Suba of Bengal, 
Bihar, Orissa, out of which the present 
Province of Bihar and Orissa was created in 
1912. Tillits conquest in or about 1760 
Zillah Ramgarh was within the jurisdiction 
of the Muhammadan Naib Subedar of Bihar 


and Orissa who was resident at Patna and. 


was the Deputy of the Nawab Nazim of 
Bengal whose headquarters were atMurshida- 
bad and whose sovereign was the Moghul 
Emperor at Delhi. It appears from Hunter's 
of Béngal for the 


District Gazetteer by Lister, Sifton's 
Settlement Report and Robinson's History 


‘of the Tenures ofthe Hazaribagh Districtthat 
‘the Muhammadans first began to interfere 


with the jungle tract in question, which 
they called Jharkhand, in or about 1585 and 
that in 1632 the Emperor Shajahan included 


_Ohota Nagpurin thejaghir of Palamau which 


he gave to the Subedar of Patna on an 
annual rental of Ra, 1,36,000. Between 1642 
and 167U the pressure of the Muhammadans 


‘forced the Ohief of Ramgarh to remove to 
.Ichak,. The country was then much dis~ 


turbed and the various chiefs who held 
estates in it and owed a very slender alle- 
iance to the MuhammadanGovenment,were 
.&& constant war with each other. The dis- 
‘order was further increased by the Maha- 
‘yatta invasion which passed through a part 
‘of Chota Nagpur on its way to Bengal. In 
consequence of the grant of the Dewani of 
Bengal, Bihar and Orissa made in 1765 by 
.the-Emperor Shah Alam to the Hast India 
Company the right to receive the tribute of 
.Ramgarh passed to the Company; but 
‘apparently owing to the disturbed condition 
' of thé tract no attempt was made to subdue 
it tll 1772. In that year Mukund Singh was 
the Ohief of Ramgarh and his relative Tej 

` Singhsought thesassistance of Oaptain Camac 
‘to attack Mukund Singh who was pnt to 
flight and died eventually in exile. The 

, Ramgarh Raj passed to Tej Bingh and the 
present plaintiff is hisXdireot lineal descend- 
put Tej Singh died in 1772 or 1774 and 
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his son Pareshnath in 1782. In'1790 a 
Decennial Settlement wasmadewith Paresh- 


.nath's son Maninath, which was made 


permanentby the Permanent Bettlement Re- 
gulation (Regulation I of 1793). Zilla Ram- 
garhwas ruled by the military authorities till 
1780 when Mr. Chapman succeeded Captain 


Oamae as the first civilian Administrator of 


the conquered provinces. A British District 
was then fermed by amalgamating with 
Zillah Ramgarh the T'aluks of Kendi, Kunda, 


‘Kharagdiha, the territory called Palamau, 


Ohakai, Panchet and a portion of the area 
round Sherghati. In 1833 in consequence 
of the rebellion of the ahoriginal tribes Zilla 
Ramgarh and the jungle mahals together 
with some other territories wêre exempted 
from theoperationof the British Regulations 
and every branch of Government within 
these areas was vested in an officer of the 
Supreme Government styled as Agent to 
the Governor-General, in the conquered 
provinces orthe South West Frontier Agency 
Anew districtcomprising Parganas Ramgarh, 
Kharagdiha, Kendi and Kunda wes next 
censtituted under the name of Hazaribagh. 
The Ohief Executive-Officer of this” district 
was the principal Assistant to the Governor- 
General's Agent, and the territory was 
administered under special rules. In 1854 
the designation of the agency was changed 
to the Chota Nagpur Division and the title 
of the Obief-Officer was changed from 
Governor- General's Agent to Oommissioner. 

The genealogical table given at*the end 
of the learned Subordinate Judge's judg- 
ment whieh is proved by the evidence 
adduced in this case shows that Mukund 
Singh was descended from Bagdeo Singh 
the younger brother of Singhdeo Singh 
from whom Tej Singh was descended. It 
appears fromthe historicalworks and reports 
cited above that Singhdeo and Bagdeo were 
two Rajput adventurers from Bundlekhand 
and that Bagdeo took possession by force of 
the territory known as Ramgarh within 
which the landsin suit lie. The evidence 
shows that one Fateh Singh was descended 
from Singhdeo and that he and one Bechu 
Singh assisted Tej Singh in defeating 
Mukund Singh,Fateh Singh was theancestor 
of defendant No 1, Jado Onaran Singh, and 
it is alleged that both Fateh Singh and 
Bachu Singh were rewarded either by Tej 
Singh or the East India Company with 
jagirs. In 1874 the Chota Nagpur Division 
was declared to be a scheduled district, and 
it will bea question for consideration in this 
case whether the regulations passed by the 
East India Company between 1790 and 1833 
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were in force in the Hazaribagh District and 
what, if the regfilations applied, was the 
effect of deregulationizing the tract. 

The plaintiff's case is that Parganas 
Markacho and Rampur lie within estate 
Ramgarh which was first settled with the 
predecessor for ten years in 1790 by the 
Decennial Settlement and then permanent- 
ly settled in 1793 and which is entered in 
the Oollector's registers as Touzi No. 28, 
District of Hazaribagh. He alleges that 
Pargana Markacho now consists of 68 
mouzas and that Pargana Rampur of 2,000 
mouzas or more, and that the defendants 
hold as a jagir tenure the 68 mouzas of 
Pargana Markacho and 30 mouzas in 
Pargana Rampur. In his plaint he claims 
relief in respect of only 88 mouzas, namely, 
68 in Pargana Markacho and 20 in Pargana 
Rampur. Onthe 14th December, 1922, he 
made a prayer to the Subordinate Judge 
for permission to add to schedule B of the 
plaint ten additional mouzas as being 
dakhli villages’ appertaining to Dharguli 
and Ohalkusa in thana Rampur and as 
being within the jagir of the defendants. 
That petition was rejected on 15th Decem- 
ber, 1922, and is renewed before us by the 
learned Oounsel appearing in support of his 
appeal, -> 

Itis explained that the fact thatthe jagir 
consisted of 98 mouzas was not discovered 
by the plaintiff till the defendants tender- 
ed Ex. H/1 as evidence in the Subordinate 
Judge's Court. This document is a 
Notifieajion in the Government Gazette 
published on 18th August declaring that 
Genera] Manager of the  Wards and 
Encumbered Estates in the District of 
Hazaribagh has been appointed manager 
of the immoveable properties of defendant 
No. 1, Babu Jado Charan Singh of Dharguli, 
under the provisions of s. 2, Ohota Nagpur 
Encumbered Estates Act Vi of 1876, The Act 
provides for a scheme for the management of 
the estates of certain disqualified proprietors 
and confers immunity in respect of liabil- 
ities and in respect of other matters into 
which it is not necessary at the pre- 
sent momentto enter. It is sufficient to 
say that the Notification in this particular 
case declared that the estates taken under 
management consisted of 30 mouzas in Par- 
gana Rampur and 68 mouzasin Pargana 
Markacho. Before us the amendment 
is pressed on the ground that it will make 
no difference to the defendants and will in 
fact save a multiplicity of suits, It has to be 
remembered, however, that the settlement 

records showing the full extent of the tenure 
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1n suit was published in or about 1915 under 
the provisions of s, 83(2)/ Ohota Nagpur 
Tenancy Act. The,plaintiff, therefore, had 
ample opportunity forframing his plaint cor- 
rectly, andthe plea thathe was not aware 
that the tenure consisted of 98 mouzas, is. 
not understood. Further it appears that on 
4th May, 1922, among the issues there was. 
an issue which ran as follows: 

“Ts the list of villages given in the schedule 
attached to the plaint complete and correct P 

aWo might have acceded to the plaintifi's 
requestifithad been merelya question of 
compensating the defendants in costs; but 
that is not so, One of the material issues 
in the ease is whether defendant No, 1 has 
acquired any right to the mineral by ad- 


verse possession; and itis urged before us. 


that the proposed. amendment of the plaint 
cannot be made without giving the defend-' 
ants an opportunity of ascertaining whether' 
they will put forward any case of adverse 
possession in respect of the ten mouzas, We 
must, therefore, reject the application for 
amendment. 

Oonfining then the scope of the suit to the 
mouzas entered in schedule B, we find that 
the finally published Settlement Record shows 
that they lie within Touzi No. 28 of which 
the plaintiffis the proprietor. Ths plaintiff 
has filed copies of the Settlement Record for 
each mouza (see Exs 1 tol (rr) page. 174 to 
263 of the paper book and Exs, 21 and 22 at 
pages 264 and 207 a). Exhibits 1 to 1 (rr)relate 
to Mouza Markacho in thana Kodarma and 
Ex. 21 to Mouza Ohalkusa in thana Barah- 
katha and Ex. 22 to Mouza Dharguli in 
thana Bogodar. In all three gets it is 
recorded that Touzi No. 28 pays a pérmanent- 
ly settled revenue of Rs. 22,998-6 7 and that 
the mouzasentered therein comprise a jagir 
resumable after the extinction of the family 


of Fateh Singh which means that they are- 


resumable upon the failure of male heirs in 


the male line, and that the rental of the- 


jagir tenure is Rs 1,387 1-3 and that the 
cess payable thereon is Rs. 2,112 6-0. The 
remark column contains the following entry 
in respect of some of the mouzaa: 


“Includes rent and Dighwari of other vill- 
ages of Pargana Markacho, cess of other 
villages of Pargana Markcaho, mouza Dhar- 
guli, Ohalkusa and other villages of Rampur 
Pargana. Dighwari gpaid to Government 
direct". 

In a few cases such as mouza Manik Munda 
(Ex. 1 (qq) p. 263 of the paper book! the en- 


try is: There is no pattah. Includes rent and : 


Dighwari of other mouzas in Parganas Mar- 
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kacho and cess of other mouzas in Pargana 
Markacho, and Wouzas Dharguli and Ohal- 
kusa ete. of other mouzas in pargana 
Rampur”. 

It is contended before us that the Battle- 
ment Officer intended to state that the rental 
of Rs, 1,387-1.3 did not include the rent of 
Mouzas of Dharguli and Ohalkusa and of 
other mouzas of Pargana Rampur which 
were revenue free though the figure 
Rs, 2,112 6-0 indicated the cess payable 
upon the mouzas in both Pargana Markachp 
and Pargana Rampur. The argument, 
therefore, is that this part of the Settlement 
Record indicates that mouzas Dharguli and 
Ohalkusa& and other mouzas of pargana 
Rampur were held by the defendants as a 
revenue free estate and that in so far as 
the other parts of the Settlement Record 
show thatit wasa partof the defendant's 
jagir they are wrong. But whatever obscurity 
there may be in some of the above entries 
in the remark column it is cleared up by re- 
ference to Ex. 22 which relates to Mouza 
Dharguli. Here the mouza is shown as 
being situated in a non-resumable jagir of 
which the rental is Rs. 1,387-1-3 and the 
cess is Rs. 2,112-6-0, The entry in the re- 
mark column runs as follows: “Including 
rent and cess of other villages in Markacho 
&andothers", 

This clearly shows that the figure 
Rs. 1,387-1-3 includes the rent of Mouza 
Dharguli and of the remaining mouzaa of 
the tenure. The judgments of the Settle- 
ment Officer, Exs. 26 and 26 (8), dated 9th 
July, 1912, and 30thJuly, 1913, (pages 89 and 
01 ofthe paper-book) also show that the 
claim to hold Dharguli and Obalkusa as a 
revenue free estate was disallowed and the 
mouzas were entered as appertaining to a 
jagir of which the rent was Rs, 1,387-1-3. 
It appears that the Revenue Officer at first 
entered Dharguliin the draftRecord of Rights 
as lakheraj of revenue free property, and 
an objection was thereupon filed by the 
proprietor Ram Narain Singh the predecessor 
of the plaintiff. The defendants produced 
a sanad dated 1791 from George Dallas, 
who was either an Assistant or Acting 
Oolleetor purporting to grant him these 
mouzas as lakheraj. The Settlement Officer 

eheld that the grant was not valid and that the 
document wasof doubtful genuineness and 
he directed that the tenure should be shown 
ag en ordinary jagir, and that in the re. 
maks column it should be noted that the 
renial of the mouza was included in that of 
the other mouzas belonging to lot Markacho. 
The entry in the draft record in respect of 
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Ohalkusa was texaotly the opposite. There 
the mouza was entered as part of a resumable 
tenure (kabil japti) and Jado Oharan Singh 
defendant No.1,lodged an objection and pray- 
edthat itmight be recorded aslakheraj. The 
Settlement Officer dimissed the claim and 
held that it was correctly recorded as part of 
the rent paying tenure together with other 
mouzas of Markacho. In these circumstances 
we are justified in interpreting the Settle- 
ment Record to mean that not only the 
mouzasin suit in pargana Markacho but 
also those in pargana Rampur are part of 
arent paying tenure held under the plaintiff. 
As under s. 84, Chota Nagpur Tenancy Act, 
a presumption of correctness attaches to the 
record the onus is upon the defendants to 
rebutit before the plaintiff can be called 
upon to give any evidence in support ofit. 

It seems to ms, however, that the learned 
Subordinate Judge has rather missed this 
essential point in the case and for the 
most part thrown the onus upon the plaint- 
iff. It is true that he concludes discussion 
of the first branch ofissue No. 1 with the 
following words: 

“If the above view is correct, as I believe it 
is, the only legitimate conclusion is that the 
statutory presumption of correctness attach- 
ed to thefinally published Record of Rights 
of the disputed villages has amply been re- 
butted and that the plaintiff having signally 
failed to prove that the disputed properties 
formed the khorposh properties of the de- 
fendant’s ancestora by virtue of a grant 
from aremote ancestor of his (plaintiff) 
the principle enunciated in the Privy 
Council cases referred toat the outset can- 
not apply tó the present case and that the 
plaintiff is not entitled to claim any right 
to the underground minerals in the village 
in suit". 

Butitseems to rhe that the learned 
Judge has arrived at this conclusion by 
first finding that the plaintiff's evidence 
is worthless, He does find that on 4th 
November, 1791, Mr. George Dallas exempt- 
ed Fateh Singh from paying any revenue 
for Mouzas Dharguli and Obalkusa and it 
may be urged that this finding is sufficient 
to rebutt the Settlement Record in respect 
of these (mouzas and the mouzas which 
have grown up within the area occupied 
by them. But nowwhere in the learned 
Judge's judgment is any legal evidence 
referred to for arriving ab the conclusion 
that the entry in respect of the remaining 
mouzasi.e, those in Pargana Markacho, 
has also been rebutted and that Pargana 
Markacho was assessed with. revenue and 
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that''instead of being formed into a separate 
independent estate it was, presumably 
with the object of not multiplying the 
number of estates, included within the 
bigger estate Ramgrah in the way that 
the revenue assessed on Markacho was made 
payable tothe proprietorof the said eatate 
and that accordingly the defendauts' an- 
cestors allalong paid and the defendant 
bas also been paying the revenue due in 
respect of Markacho and the cesses due in 
respect thereof as well as in respect of 
Ohalkusa and Dharguli to the proprietor of 
theiRamgarh Estate". 

We, propose, therefore, first to discuss 
the evidence adduced by the defendants 
in orderto see whether the Record of 
Rights has been rebutted, The oral evi. 
dence is of little assistance and the decision 
turns upon the documentary evidence filed 
by the defendants, 

It is, however, to be observed at the outset 
that the learned Counsel for the respondents 
sesks to sweep away the Record of Rights 
by attacking the judgmentsof the Settle- 
ments Officerof the 9th July, 1912, and 
30th July 1913. He urges that ifhe can 
show thatthe reasons given in thejudg- 
ment were not sufficient then the record 
has no weight. Now,if we had before us 
allthe evidence derived from whatever 
source upon which the Settlement Officer 
prepared his record we might by coming 
toa different conclusion with regard 
to that evidenca be in a position to 
say thatthe record has, in our opinion, 
been rebutted. But here we have not 
got all the evidence upon Which the 

ettlement Oficer acted, and therefore, 
a mere, perusal of the judgment will 
not suffice. [His Lordship discussed the 
evidence and  proceeded:—] Exhibits 7 
and 7 (a) were filed in thetrial Oourt on lst 
November, 1922 and Ex. 7(b) on 13th 
November, 1922 and the affidavit made by 
the witness Prayag Das in regard to them 
states that they had been found fouror 
seven days previously at Padma and could 
notin conssquence be produced earlier. 
As the documents were accepted no infer- 
encescan be drawn against the plaintiff on 
the ground of the delay in production. 
It must be assumed that the delay was 
condoned, but the learned Subordinate 
Judge has declined to accept the docu- 
ments as genuine on the ground that it has 
not been proved that they have come out 
of proper custody, On this point there is 
an apparent inconsistency between the 


affidavit and the deposition of Sheo Sahai - 
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Lal, but as Ihave already. aid Sheo Sahal 
cannot be relied ypon, and I think the 
afidavit is true. There is no evidence as 
to who wrote these documents, but the 
signatares are more than 30 years old, and 
I think the presumption of genuineness 
should attach to them. 
* * * 
According to the Settlement Record 
Maradih is a nankar village which means 
a, village held by a proprietor in Muham- 
madan times in lieu of bread money or re- 
muneration for services. In the trial Oourt 
the plaintiff's explanation was that there 
were two sets of mouzas, namely, Garhan 
and Marudih and that the tenure of defend- 
ant No. L still comprises one of these two 
Bets; but before us a new case has been set 
up, namely, thatshortly after the conquest 
of Ramgarh, Mod Narain, the proprietor 
of Dhanwar, took refuge in Ramgarh and 
was grauted these two mouzae for his 
maintenance by the Raja of Ramgarh and 
that he was in possession of them till his 
death which occurred in Ramgarhand that 
after him his grandson Girwar Narain 
succeeded tothe same, fS 
5 * * * 
The provisions of the Permanent Settlement 
Ragulation, VIIE of 1795 and Regulation 
lof 1801 show that an independent taluk. 
dar was required to register himself ag 
such and to separate his taluk from that 
of the zemindar in whose permanently 
settled estate it was comprised. Any 
talukdar who failed to so separate himself 
within the time allowed by the regulation 
was deemed to be lease-holder whoge con- 
tribution to the zemindar was rent and not 
revenue. Realizing the difficulty of his 
position the learned Counsel for the respond- 
ents has boldly asked usto hold that the 
Permanent Settlement Regulations do not 
apply to the Ramgarh Estate and that Fateh 
Singh remained an independent talukdar 
notwithstanding the settlement made with 
Maninath in 1790. It becomes necessary, 
therefore, to examine this contention care- 


fully. 

On the 25th March, 1790, the East India 
Company gave a patta to Raja Maninath 
Singh for a period of ten years from 1790 to 
1799 for the zemindariof Rimgarh in the 
District of Ramgarh. The zemindari com- 
prised certain pzrganas including parganaa 
Markacho and Rampur. 

On the 22nd March 1793 the Bengal 
Regulation Iof 1793 was passed, it wag 
addressed by the “Governor-General in 
Council to the semindars, independent 
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talukdars andsother actual proprietors of 
land paying revenue to Government in the 
Provinces of Bengal, Bihar and Orissa. By 
6. 4 of this Regulation the Governor General 
in Council declared that “at the expiration 
of the term of the settlement no alteration 
will be made in the assessment which they 
(the zemindars) have respectively engaged 
to pay but.that they and their heirs and 
lawful successors will be allowed to 
hold. their estates at such assessments for 
e 195 ^ 


Regulation VIII of 1793 was passed on Ist 
May, 1793, re-enacting with modification 
certain rules for the Decennial Settlement 
passed on 18th September, 1789, and sub- 
Bequent dates. 

ext Regulation I of 1801 was passed on 
15th January, 1801. Section 14 of this 
Regulation enacted that if any independent 
talukdar entitled to separate ‘his taluk from 
the estate of the zemindar through whom 
he was paying revenue failed toapply for 
separation within a period of one year 
from the date of the Regulation he would 
forfeit, all title to separation and that his 
taluk would thereafter be considered asa 
dependent taluk not entitled to be separat- 
ed from the zemindari to which it was 
attached though in other respects the rights 
of the talukdar were not meant in any 
degree to be affected by the Regulation. 
This means that his rights as lease-holder 
which was the statug to which he was 
entitled upon failure to separate would not 
be affected. 

By s.7 of Regulation VIII of 1793 he was 
regarded as a talukdar without any pro- 
perty in the soil. He was entitled to posses- 
sion so long ashe paid the rent. His statua 
as such was not to be affected by Regula- 
tion I of 1801. 

f Exhibit G/l, a judgment of the Sadar 
Dewani Adalat passed in 1804, showa that 
tha above provisions of the Regulations of 
1793 were well-understood in Ramgarh. It 
appears that in 1796 the proprietor of the 
Ramgarh Estate brought a resumption 
suit against one Raja Brijmohan Bahi, the 
grandson of Hirdai Sahi, for recovery of 

ion of pargana Kodarma alleging 
that it had been settled with him by the 
East India Company as partof his zemin- 
dari and that the defendant who was a 
dependent talukdar was wrongfully misap- 
propriating the- produce or in other words 
refusing to pay rent. In that suit aftera 
protracted litigation the Sadar Dewani 
Adalat held in appeal that the defendant 
was proprietor and not a tenant and that 
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he held pargana Kodarma as an independ- 
ent talukdar paying revenue through the 
proprietor of  Ramgarh. This pargana, 
therefore, though settled with Raja Mani- 
nath of Ramgarh in 1790 as hie zemindari 
went out of the schedule of the lands settled 
with him as actual proprietor. If Fateh 
Singh and his heirs were entitled to similar 
relief in respect of Markacho why did they 
not sue in the Civil Court, There can be no 
question. the the form of relief was well- 
understood and I am satisfied that Fateh 
Singh definitely accepted the position of 
a dependent talukdar at the time of the 
Permanent Settlement. The learned 
Counsel for the respondents suggests that 
having failed to get Kodarma declared te 
be a dependent taluk Manihath who was 
an astute and far seeing chief set about 
forging the documents bearing dates prior 
to 1827 with the intention that they might 
be used some day either by himself or his 
heirs as evidence in a resumption suit 
against Fateh Singh or his heirs. In my 
opinion the long gaps in the evidence and 
the obscurity of some of the documents 
make, among other reasons, sucha hypa- 
thesis untenable. 

It is now contended that these regulations 
never came into operation in Zilla Ram- 
garh in the same way as in the other 
Districts of Bengal, Bihar and Orisaa. 
In my opinion the contention is ground- 
less. The Ramgarh Estate admittedly lies in 
the District of Hazaribagh which in 1833 
was carved out of the original Zila Ram- 
garh, Mr. Hunter in his Statistical Account 
of Bengal, Vol. XVI observes that from 1780 
to 1883 the Ramgarh District was govern- 
ed in general accord with the ordinary 
Regulations. In 1820 and 1831 certain abori- 
ginal races rebelled and in 1833 Regulation 
XIII was passed for the Government of 
Ramgarh and the jungle mahals exempting 
those tracts from the operation of the 
Regulations. Whether the Governor-Gen- 
eral in Council was empowered to legislate 
by executive order so as to deregula- 
tionize any tracts within his jurisdiction 
may be open to question, but there is no 
doubt that he continued to exercise the 
power freely till 1861 when the Indian 
Council Act of that year, whilst validating 
his previous orders, took away the power 
for the future. The Government of India 
Act 1870 restored the power and in 1874 a 
Sehedule District Act (XIV) and the 
Laws Local Extent Act (XV) were passed 
by the Governor-General-in-Oouncil for the 
purpose of declaring what Acts were in, 
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force in certain (districts, whereof the 
District of Hazaribagh was one and for the 
purpose of making provision for the enact- 
ment of rules for the administration of the 
same, We find accordingly that on the 21et 
October, 1881, Regulation Lof 1793 and Regu- 
lation VIII of 1793 were declared to bein force 
in the District of Hazaribagh (see B and O. 
Statutory Rules and Orders Vol, II page 
148 and the Bihar and Orissa Code Vol. 
V, page 18). No special Notification re- 
garding Regulation 1 of 1801 appears to 
have been issued. 

8o far as concerns that portion of s. 14 
of this Regulation which dealt with the 
period of limitation for the separation of 
independent taluks, the Statute has spent 
its force and* consequently the omission 
to apply this provision of the law to Ha- 
zaribagh by Notification underthe Schedule 
District Aot is of no consequence. 

The learned Counsel for the respondents, 
however, relies upon s. 6, Laws Local 
Extent Act which shows that 
Regulation I of 1793 and VIII of 1793 were 
in force throughout the whole of the 
territory subjeot to the Government of the 
Lieutenant-Governor of Bengal except the 
Scheduled Districts subject tosuch Govern- 
ment, As the present District of Hazari- 
bagh wasadmittedly a part of the Ohota 
Nagpur Division which was a Schedule 
District enumerated in Sch. IV of the Act, 
it is contended that the Regulations ia ques- 
tion had never been in force in the district. 
In the &rst place it does not follow that 
because the Regulations were declared not 
to be in force in 1874 they were, therefore, 
notin force at any time before that year. 
They do not themselves contain any provi- 
sion limiting their extent. Next thay pir- 
port to be of general application all over 
the Province of Bengal and the most that can 
be said is that their operation was suspend- 
edin the District of Mazaribagh from 1833 
till 1881 when they were re-introduced by a 
Notification published under the Scheduled 
Districts Aot. 

The learned Counsel next refera to pages 27 
and 28 of Sifton's Settlement Report where 
the Settlement Officer states that a special 
resolution was passed by Government for 
the estate of Ramgarh in lieu of the original 
Regulations of the Decennial Settlement and 
that it was distinctly affirmed that no 
promise of permanency subject to the 
approval of the Court of Directors was held 
out in tLe case of Bihar and Bengal Dis- 
tricts. The dateofthis Resolution is not given, 
butitis that the Collector was ordered to 
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“communicate itin lieu of the ten original 
resolutions which are not corffirmed and ara 
to be revoked”. i 
At page 28 Mr. Sifton observes that it: 
was not till 1799 that Government declared 
that the settlement with the proprietors 
should be considered to be in force in 
perpetuity. The authority upon which tha 
resolution was based is not diselosed, and 
until it is shown that the regulations passed 
by the Governor-General in Council in 1793 
d 1801 never came into operation af all in 
the Ramgarh District or they were revoked 
therein by competent authority before 1833, 
I must hold that they were in force till 1833 
and that the order of 1799 referred to by Mr, 
Sifton only had the effect of confirming 
what had already been done by the Lagis- 
lature. The order was an executive act 
which affirmed but could not create rights 
which had already acorued under the 


regulations, 
Again Mr, Robinson in his Report on 
the. “Land Tenures of the Hazaribagh 


District" dated 3rd April, 1876, (Ex. 18) 
states that the Ramgarh Estate was perma- 
nently settled with Maninath Singh in 1790, 
This conflicts with the Settlement Report, 
Again Ex. 27 & proclamation issued by 
the Governor-General in Council on 27th 
July, 1798, and addressed to the publicof the 
District of Ramgarh, states that "it has come 
tothe knowledge of the Governor-General 
that in apiteof its being clearly and explict- 
ly stated in Arts. 3and 4 of Regulation I of. 
1793, that the Decennial Settlement shall 
be made permanent and that no alteration 
shall afterwards be made in that assessment, 
some of the zemindars etc. of Zilla Bihar 
are labouring under a wrong imptession 
that the zama of the land settled with them 
will be enhanced and that the said Dece- 
nnial Settlement will be cancelled on 
the expiry of the coming year. The 
Governor-General in  Oouneil accord- 
ingly notifies to the zemindars of the 
locality that it has never been the idea of 
the Government to make any alteration in 
the fixed jama of the land or to make any 
difference directly or indirectly in the Per- 
manent Settlement which has been made by 
the Government sanctioned by the Board of 
Directors in England and announced jo the 
public”. 

This shows that in the view of the. 
Government, Permanent Settlement Regul- 
ation was in operation in the Ramgarh 
District, 

I agree with the learned Subordinate 
Judge, therefore, that Regulations I and VIII. 
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of 1793 were applicable to the lands now in 
Buit. Nt 

The result is that the respondents have 
failed to rebut the case made by the plaintiff 
and to show that Fateh Singh was an actual 
proprietor within the meaning of Regulations 
Land Vlll of 1793 or that he had any higher 
status than that of a dependent talukdar or 
tenure-holder liable to pay rent to the 
zemindar, The claim of respondent No. 1 
that since the Permanent Settlement he has 
been paying revenue for the mouzasinPargaga 
Markacho through the zemindar of Ram- 
garh cannot be accepted. f 

This disposes of the properties in Par- 
gana Markacho, 

A word may be said of the variation in 
the rent of the tenure. The Record of Rights 
shows the rental to be Rs. 1,387-1-3 for 48 
moueas and this appears to have been the 
rental from 1870 downwards. The rent 
shown in the earlier documents corresponds 
more or less closely with this figure. 

The Awarza of 1784 shows the hakimi 
share of Fateh Singh’s tenure of 46 mouzas 
to be Rs. 1,103-2-6. The Awarza of 1785 
shows the hakimi share tobe Rs. 1,103-2-6 
in respect of Fateh Singhand Rs. 180 
in respect of Medni Singh without specify- 
ing the number of mouzas. The Awarza of 
1786 shows the same hakimi share in respect 
of 46 mouzas of Fateh Singh and one mouza 
of Medni Singh. These documents are 
contemporaneous with the jagirdhari of 
1776, 1782 which give arentalof Rs 1,098 
for 46 mouzas and the jagirdari list of 1789 
whichffgives a rental:of Ra. 1,290 for 48 
mouzas, The kabuliyat of 1789 showa a 
jama of Rs. 1,112 80 for Fateh Singh and 
Rs. 180 for Medni Singh without specifying 
the number of mouzas, The ekrarnama of 
Thakur Kedar Singh of 1810 shows the 
mouzas in Markacho to be 45 and the 
amalnamas of 1810 and 1827 show the 
number of mouzas in Markacho and Rampur 
to be 47 and 48, In 1810 the rent appears 
to be slightly reduced and is entered in 
Kohar, Singh's ekrarnama at Rs. 1,283 8 6. 
The Awarza of 1870-1871 shows the hakimi 
share to be Rs, 1,292-8-6 which corresponds 
almost exactly with the kabuliyat of 1789. 
With theaddition of certain charges which 
have nothing to do with rent the total de- 
mand is shown in tbis awarza to be 
Rs. 1,387-1-3. There has been no variation 
since 1870-1871. 

To all intents and purposes, therefore, 
the rent has remained unchanged through- 
out and the mouzas which have grown-up 
since 1870.do not appear to have made any 
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appreciable difference, dn my opinion it is 
established that the tenure is held perma- 
nently at a fixed rent of Rs, 1,387-1-3. 

lt isalso necessary to make some reference 
to the inconsistency noted by the learned 
Subordinate Judge between the claim 
made in the plaint that th» tenure is a 
khorposh grant and the recitals in the 
plaintiff's documents of title. 

Now the first point to be noticed is that 
in the plaint it is alleged that the plaintiff 
belongs to the senior branch of the Ram- 
garh Raj. The genealogical table given at 
the end of the learned Subordinate Judge's 
judgment, which I accept,shows that Mu- 
kund Singh belonged tothe branch of 
Bagdeo who was the younger brother of 
Singhdeo to whose branch’ Fateh Singh 
also belonged. By the installation of Tej 
Singh who belonged to the senior branch in 
the place of Mukund Singh the Raj came 
back to the senior branch of which the 
plaintiff and the defendant Jado Charan are 
both members. But it is asserted in the 
plaint that in or about 1756 the then Chief 
of Ramgarh, Maharudra Singh, son of Dalil 
Singn made & khorposh grant to the de- 
fendant's ancestor for his maintenance. It 
isurged that as Maharudra Singh was a 
member of the junior branch he could not 
have given a khorposh grant to the defend- 
ant's ancestor who was a memberofthe senior 
branch, for khorposk grants are by custom 
givenonlybysenior memberatojunior mem- 
bers. Now, Dallas and Leslie describe Fateh 
Singh’s tenure simply asa jagir. “A jagir 
includes a khorposh tenure.: The amalnamas 
of 160) and 181U recite that the tenure has 
been given for loyal s*rviceand well-wish- 
ing. The awzrzas of 1767 and 1777 show that 
the mouzas were being held for some kind 
of military service and the same might be 
inferred from certain expressions used in 
the muchalka of 12th . November, 1809. 

A petition dated 2nd August, 1904, filed 
by Babu Krishna Chandra Ghosh the 
manager of the defendant Jado Charan’s 
estate while it was under the management 
of the encumbered estate authorities speaks 
of the tenure as a khorposh jagir grant- 
ed to Thakur Ohuramini Singh. Owing toa 
change in the tenancy law if was neces- 
sary for the tenure-holder to register his 
name in the sherista of the zemindar 
and the manager prayed that Jado Charan 
Singh might be entered in the place of 
the original grantee Churamani Singh, 
The document indicates that the original 
amalnama of Ohuramani Singh must then 
have been in his possession and that he 
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considered a  khprposh jagir identical 
with a jagir given for loyal service and 
well-wishing. Reference has already been 
made to the two rent receipts for 1911 
in which Jado Oharan Singh has been 
described as an elakadar. All the other 
documents material to this point describe 
the tenure-holder as a jagirdar. In my 
opinion the learned Subordinate Judge 
attached too much importance to these 
discrepancies. In common parlance a 
grant to any member of the family would 
beakhorposh grant. It need not necessarily 
be limited to grants by & senior member of 
the family to a junior member. There is 
nothing unlikely ina grant having been 
made by the Ohief of Ramgarh to a member 
of the senior “branch for feudal service of 
Bome kind and in that case the grant would 
be both a khorposh and a service grant. 
Between 1767 and 1777 the condition of 
Ramgarh was very disturbed and it is nof 
improbable that most jagirdars were requir- 
ed to keep troops but after that time the 
necessity for military servicedisappeared and 
they became simple tenants forlife, and if 
they were members of the family they were 
confirmed in the enjoyment of the superior 
status of khorposhdar or a tenure-holder 
liable to resumption only upon failure of 
male heirsin the male line. I think the 
plaintiff was induced to describe the 
tenure as a khorposh by reason of the admis- 
sion made by Jado Oharan's manager in 
1904. There is no substantial variation 
between pleading and proof, 

Another point upon which some argu- 
ment has been addressed to ug is with 
regard to the status of Tej Singh, Presh- 
nath and  Maninath. It is contended 
by the learned Counsel for the respondents 
that Tej Singh was never an actual pro- 
prietor within the meaning of Regulation I 
of 1793 and of Regulation VIII of 1793. It is 
urged that not being ah actual proprietor, 
Tej Singh could not have kept the awarza 
bahis, This argument does not impress 
me. 

It is nextsaid that Maninath was only 8 
temporary settlement holder in 1790 and as 
thePermanent Settlement Regulation did not 
apply to him he was not an actual proprie- 
tor within themeaningof Regulation VILI 
of 1793and that Kohar Singh did not become 
a tenant by the operation of the Regula- 
tion. The reply tothis is that Tej Singh 
was in fact recognised as Raja and this is 
proved by Hunters Statistical Account, 
Lister's District Gazetteer and Robinson's 
Report and from previous litigation ending 
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in the judgment of the Privy Council 
regarding the Ramgarh estat6: see Jayasrt 
v. Maninath(1). In that judgment the his- 
tory of the Ramgarh Raj is fully set out 
and itis clear that both Tej Singh and 
Maninath were recognised as the actual 
owners of the soil in Ramgarh. 

The above finding also covers the ques- 
tion whether the plaintiff is entitled to the 
minerals. If, he is the zemindar of a 
permanently settled estate under the -Re- 
gujations of 1793 he isthe owner of the soil 
and whatever may be the claim of the 
Orown against him, it cannot be denied 
that as between himeelf and a tenure-holder 
he has the right to the minerals unless he 
has expressly parted with them. The Per- 
manent Settlement Regulations did not pur- 
port to deal with the minerals. If thezemtn- 
dar had no right to the minerals before the 
Decennial Settlement the confirmation of 
that settlemeut by the Permanent Settle- 
ment did not create any new right to the 
same. Moreover so far as mineral rights 
are concerned it makes no differencein the 
present case whether the plaintiff's pre 
decessor was an actual proprietor in 1793 
or whether he was merely 8 temporary lessee 
whose title was eventually made permanent 
in 1799 by contract with the East India 
Company. In either case I think he would 
be entitled to the minerals till the contrary 
is shown. 

[His Lordship held that the plea of 
adveree possession failed, and continued]. 

My findings therefore, in the case are as 
follows: 

(1) That defendants have failed to rebut 
the Record of Rights and the plaint#f has 
established thatthe Record of Rights is 
correct, that the plaintiff isthe proprietor of 
the mouzas in suit, that the defendants hold 
the same as khorposh jagirdars at a rental 
of Rs. 1,387-1-3 per annum and that the 
cesses entered in the Record of Rights are 
payable by the tenant defendants to the 
plaintiff for all the moueas. 

(2) T'hat theaforesaid tenure is resumable 
upon the failure of male heirs in the male 
line. 

(3) Thabit has not been established that 
the defendants are independent talukdars 
paying revenue through the plaintiff in 
respect of the mouzas in pargana Markacho 
and proprietors of a revenue free estate 
in respect of the mouzas in pargana Ram- 


pur. 
(4) That the plaintiff is entitled to a de- 
claration thatthe defendants have no right 
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io minerals of any description within the 
mouzas held by them. 

(5) That the plaintiff is entitled to a 
declaration that the lehses to the defendants 
Nos.4t08 for prospecting for mica are 
void and inoperative. 

(6) That the plaintiff is entitled to a 
permanent injunction upon the lessee de- 
fendants restraining them from prospect- 
ing minerals and opening mines and quar- 
T1e8, 

Since the institution of this appeal defend- 
ant No. 1, the tenure-holder, has died ahd 
hisinterest has devolved upon defendant 
No. 10, the son of his eldest son and on de- 
fendant No 2, his younger son, and, upon 
defendants Nos. 11, 12, 13 and 14. Defend- 
ant No. 10 is represented before us by M, 
K. B. Dutt and by Mr. Bankim Chandra De, 
Defendant No. 2, the younger son, and de= 
fendant No. 3, the wife of the defendant 
No. 1, and defendants No. 4 a lessee claiming 
from defendants Nos. 5 and 6 the lessees, 
are represented by Mr. Achalendra Nath 
Das and the minor heirs of the defendant 
No. 16, Bhola Charan Singh are represented 
by Mr. S. S. Asthana. Messrs. Bimala 
Ohsran Sinha, Achalendra Nath Das and 
8. S. Asthana all ask that their clients 
should be relieved from costs, Having 
regard to the fact that defendants Nos. band 
6 committed no acts of adverse possession 
and derived no benefit by their prospecting 
work, I think they are entitled to be reliev- 
ed from the costs of this litigation, but Mr. 
Aehalendra Nath Das'sand Mr. Asthana's 
and Mr. Binha's clients are in the same 
position as the other defendants who have 
resisted the claim and they must jointly 
pay the plaintiff's costa. 

The learned Counsel for the appellant has 
withdrawn his claim for damages and, there- 
fore, the plaintiff's prayer in this respect 
need not be considered, 


The result, therefore, is that the appeal 
will be decreed with costs against all the 
appearing defendants except defendants 
Nos. 5and 6. The decree of the learned 
Subordinate Judge will be set aside andthe 
suit will succeed and a decree for the 
plaintiff will be prepared granting the 
declaration and injunction referred to 
under the headings Nos.4,5 and 6 of the 
findings recorded above, All the appear- 
ing defendants before the Subordinate 
Judge with the exception of defendants 
Nos, 5 and 6 will pay the plaintiff's costs in 
the lower Court. 

Kulwant Sahay, J.—I agree. 

4. Decree set aside, 
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PATNA HIGH COURT. 
BgooND Ovi apprats Nos, 1511 and 1512 
oF 1924, 
August 11, 1927, 
Present :—Mr. Justice Allanson and 
Mr, Justice Sen, 
BIBI BILKIS —PrAINTIFP—ÀPPBLLANT 
versus 
Sheikh WAHID ALI AND OTHERB— 
DauraNDANTS— R88PONDRNTS., 
Muhammadan | Law—Gift—Doctrine of mushaa, 
applicability of. 
ough the doctrine of mushaa ig not a favoured 
one and the original strictness of the rule has been 
considerably cut down, it cannot be entirely ignored 
by the Courts. [p. 208, col. 2.] 
Oase-law reviewed.] 
here a Muhammadan made a gift of his pros 
perties to his three sons in equal moieties, but the 
properties remained undivided eand were ad- 
ministered by the donor till his death and after his 
death by one of the sons: 
Held, thatthe gift offended against the rule of 
Muhammadan Lew as to mushaa and as to transfer 


ai and was consequently invalid. [p. 209, 
col. 1, 


Second appeal from a decision of theDistrict 
Judge, Bhagalpur, dated the 31st July, 1924. 

Mr. S. N. Sahay, for the Appellants, 

Messrs. K. Husnain, S. A. Khan and H. 
Jan, for the Respondenta. 

JUDGMENT. 

Sen, J.—The facts of the case out of 
which these appeals arise are as follows: 
Turab Ali had three sons: Ahsan, Baha- 
dur and Wahid. Bahadur predeceased 
Turab Ali, leaving two sone: Mosaheb and 
Jummah, It is the cass of the plaintiff 
that immediately after the death of 
Bahadur, Turab made an oral gift of his 
properties dividing them into three shares: 
one third* in favour of Ahsan, one-third in 
favour of Mosaheb and Jummah to be 
enjoyed in equal moieties, that is one-sixth 
each and one-third in favour of Wahid 
defendant second party, and the donees 
entered into possession and occupation of 
the respective shares given to them. It. 
has been found that Ahsan also prede- 
ceased Turab Ali leaving his widow 
Musammat Bibi Nazirun, defendant first 
party, and his son Elahi who married’ 
Musammat Bibi Ghafurun. EHlahi left two 
daughters, the plaintiff and one Musammat 
Bibi Hassina, who subsequently died. The 
plaintiff instituted the suit praying for an 
adjudication that she was entitled to eleven- 
forty-eighths share in the properties set out 
in the schedule to the plaint on the basis 
of the oral gift above mentioned infavour 
of Ahsan, and praying for recovery 
of possession of the same after disposses- 
ging the defendants first, second and third 
parties therefrom. Defendant third party © 
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is Shaik Deyanat Ali, grandson of Turab 
Ali by his daughter Nazirun. The plaint- 
iff alleged in the plaint that ever since 
‘the oral gift above mentioned the donees, 
that is, Ahsan, Mosaheb, Jummah and 
Wahid, and after the death of Ahsan his 
representatives, remained in joint posses- 
sion of all the properties specified in the 
'plaint until three years before the institu- 
tion of the suit. Thereafter defendants 
Nos. 1to0 3 made a common cause against 
the plaintiff and defendant No. 4 her 
maternal grandfather, and refused to allow 
her a share of the income from the pro- 
perties. 

The learned Munsif madea decrse for 
possession in her favour in respect of 
eleven-forty.eighths share of the properties 
left by Turab with the exception of 5 annas 
4 pies share in one of the properties 
which was found by him to have been 
purchased by Turab after the deed 
of gift pleaded in the plaint. Two appeals 
were preferred against the judgment end 
decree of the learned Munsif before the 
learned District Judge of Bhagalpur: 
one by defendant No. 8, Shaik Deyanat 
Ali and the other bythe defendant No. 4. 
The learned District Judge allowed both 
the appeals holding that there was an oral 
gift as alleged by the plaintiff, but that 
after the gift the condition of the family 
was not altered. The property remained 
undivided and was administered firstly by 
Turab during his life time and after his 
death by Wahid. Thus the learned Dis- 
trict Judge was apparently of the view 
that there was no divestment of the pro- 
perty such asis required by Muhammadan 
Law. A further question was raised of 
mushaa. The learned District Judge went 
into the rulings on the subject and came 
to the conclusion that 4n the present case 
the properties which were the subject- 
matter of the alleged gift being capable 
of division and there having been no 
division effected although the gift is said 
to have been’ made over a quarter of a 
century ago, it must be invalid and no 
decree could be based thereon. 4 

The argument addressed to us in this 
Oourt has proceeded entirely on the ques- 
tion a8 to whether the gift alleged was 
in the circumstances found by the Court 
below, invalid in view of the Muhammadan 
Lawof giftsandof mushaa. Learned Counsel 
on behalf of the appellant, urges that 
the rule of mushaa i8 an archaic rule 
and must not be applied to modern con- 
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as also ancient texte hearing on the question 
in support of the proposition that although 
the rule was laid down by Abu Hanifa 
with great strictness, his disciples and 
later commentators have gradually relax- 
ed the rule in order to validate gifts 
which according to Abu Haniffa would 
have been invalid. It is also contended 
that the rulings relied on in support of 
this view show that there is a tendency 
in view of the changed conditions of 
society in mordern times to whittle down 
the rule of mushaa to such an extent 
that it may fairly be said that the rule 
at present is non-existent. It is necessary, 
therefore, to consider the cases which have 
been cited and upon which much reliance 
has been placed, The earliest of the cases 
cited is that of Ameeroonnissa Khatoon v. 
Abedoonnissa Khatcon (1), In that case the 
subjects of gift were definite shares in 
certain zemindaris and such shares 
“were for revenue purposes distinct es- 
tates, each having a separate number in 
the Collector's books, and each being li- 
able to the Government only’ for its 
own separately assessed revenue”. 

In these circumstances their Lordships of 
the Judicial Committee held that the rule 
of Muhammadan Law as to mushaa did not 
apply to property of that description. 
The following passage from their judgment 
makes it clear that their Lordships clearly 
recognized the existence of the rule of 
mushaa in Muhammadan Law, but in view 
of the fact the properties in that par- 
ticular case were such as would ‘admit 
of separate enjoyment they thought 
that the case did not come within the 
operation of that rule: 


"A legal objection to the validity of - 
these gifts was made in the High Court 
on the ground that the gift of mushaa, 
or anundivided part in property capable 
of partition, was, by Muhammadan Law, in- 
valid. This point appears to have been 
taken for the first time in the High 
Court, and was argued at this Bar. That a 
ruleofthis kind does exist in Muhammadan 
Law with regard to some subjects. of 
gift is plain. The Hedaya gives the two 
reasons on which it is founded: First, 
that complete seisin being a necessary 
condition in cases of gift, and this being 
impracticable with respect to an indefi- 
nite part of a divisible thing, the condi- 
tion cannot be performed; and, secondly, 


(1) 2L A. 87; 15 B. L. R. 67; 23 W.R, 208; 3 Baz, 


ditions, Various rulings have been placed, P, 0, J, 433; 3 Suth, P, O. J, 87 (P, O) 
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because it would throw & burden on the 
donor, he had not éngaged for, viz, to 
make a division. (See Book XXX, e. 1, Vol. 
ILI, page 293.) Instances are given by text 


-writers of undivided thingeswhich cannot 


be given, such as frnit unplucked from 
the tree and crops unsevered from the 
land. It is obvious that, with regard to 
things of this nature, separate possession 
cannot be given in their undivided state 
and confusion might thus be created Bet- 
ween donor and donee, which the law will 
not allow, In the present case the sub- 
jects of the gift are definite shares in 
certain zemindaris, the nature of the right 
in them being defined and regulated by 
the public Acts of the British Government. 
The High Oourt, after stating that the 
shares ‘were, for revenue purposes, distinct 
estates, each having a separate number 
in the Oollector’s books, and each being 
liable to the Government only for its 
own separately assessed revenue’, and fur- 
ther that the proprietor collected a defi- 
nite share of the rents from the ryots, 
and had a right to this definite share and 
no more, held that the rule of the Muham- 
madan Law did notanply to property of 
this description, In their Lordships’ opi- 
nion this view of the High Oourt is cor- 
reot", 

This view it may be mentioned is quite 
in accord with the opinion expressed in 
text books by learned authors on the 
subject of Muhammadan Law. Sir Ameer 
Ali in his book of Muhammadan Law 
(Fourth Edition page 100) saya: 

“If is clear,therefore, that according to 
the doctrines actually in force the original 
strictness of the technical rule relating 
to mushaa has beən considerably cut 
down, e.g; 

(a) Although a gift of property capable 
of division or partition to two or more 
persons is not valid, yet if they take pos- 
Beasjion under the authority of the donor 
it vests in them theright of property. 

(b) Authority to take possession or plac- 
ing the donees in a position to take posses- 
Bion is equivalent to delivery of possession. 

(e) Partition by the denees themselves 
after possession is sufficient to validate 
the gift." 

It must be remembered that in the 
present case there were none of these 
circumstances present, On the contrary 
the finding of the Court below is that 
after the deed of gift Turab Ali remained 
in joint possession until after his death 
pad administered the properties, and sub- 
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sequent to his death Wahid “Ali who 
remained joint with the rest administer- 
ed the property. 

Another learned author, Mr. Faiz 
Badruddin Tyabji in his book on the 
Principles of Muhammadan Law, second 
Edition: page 423, observes: ‘‘the 
validity of a gift of mushaa must be 
tested in the same way ag of any other gift; 
there must be as complete a transfer of 
the possession of the subject of gift as 
the circumstances permit and the donee is 
not entitled to claim anything to bedone 
in his favour that the donor has not done; 
the Courts are inclined to uphold a gift 
of mushaa of, i. e, of an undivided part of 
property, except where the omission to sepa- 
rate the portion of the property which isthe 
subject of gift from the restof it, is taken as 
an indication that there has been, ia effect, 
an incomplete transfer, which the donor 
would have completed by partition, had he 
intended to complete the gift”. 

Another passags at page 433 throws light 
nct only on the validity or otherwise of a 
gift under the law of mushaa, but under 
the general principle as to transfer of pos- 
session under the Mahammadan Law: 

“Transfer of possession in the theory of the 
Muhammadan Law of 'hiba'is not merely 
aform, nor something merely supplying 
evidence ofthe intention to make a gift. 
The necessity for the transfer of possession 
is expressly insisted upon as part of the 
substantive law, in order that that may be 
effectuated, which is sought to be effectuat- 
ed by «a gift, viz, the transfer of the 
ownership of the property from the donor 
to the donee................-. The law does not 
ask: Did the donor really intend to give the 
subject of gift, i. e. did he : really intend 
to transfer the ownership of the subject of 
gift from himself to the donee? What the 
law asks is: Has the donor actually given 
away? Or has the ownership been actually 
transferred from the donor to the donee"? 


In view of these principles and the prin- 
ciple laid down in the ruling of the Judicial 


Oommittee above mentioned it seems to be 


apparent that the present case comes pro- 
perly within the rule of mushaa as it obtains 
in Muhammadan Law. 

The next case relied upon is that of 
Mullick Abdool Guffoor v. Muleka (2). In 
that case the point of contention was as to 
whether certain lands, with respect to 
which khas or actual possession could not 
be given, but which beingin the possession 


(2) 10 O, 1112, pa 
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of an ijaradar could only admit of posses- 
sion by collection of rents, could be the sub- 
ject-matter of gift under the Muhammadan 

aw, It was contended by the plaintiff that 
such lands could not properly be made the 
subject-matter of gift. Garth, C. J., 
observed in hisjudgment: 

“In dealing with these points we must not 
forget that the Muhammadan Law, to which 
our attention has been directed in works of 
very ancient authority, was promulgated 
many centuries ago in Bagdad, and other 
Muhammadan countries, under a very differ- 
ent state of laws and society from that which 
now prevails in India; and that, although 
we do our best here in suits between 
Muhammadane to follow the rulesof Muham- 
madan Law, ib ie often difficult to discover 
what those rules really were, and still more 
difficult to reconcile the differences which 
so constantly arose between the great 
expounders of the Muhammadan Law 
ordinarily current in Indis, namely Abu 
Haniffa and his two disciples. We must 
endeavour, so far as we can, to ascertain the 
true principles upon which that law was 
founded, and to administer it with a due 
regard, to the rules of equity and good 
conscience, as well as to the laws and state 
of society and circumstances which now 
prevail in this country". 

He then proceeded to hold that “what 
is usually called possession in this 
country is not actual or khas possession, 
but the regeipt of the rents and profits, 
and if lands let on lease could not be made 
the subject of a gift, many thousandgof gifts, 


which have been made over and over again. 


of zemindari properties would be invalidat- 
ed". 

It was also found in that case that the 
properties which were the subject-matter of 
ift were not capable of division and, there- 
ore, the law of mushaa Would not apply to 
them. On these grounds the case was 
regarded as notcoming within the operation 
of the ordinary rule of mushaa. But 
the existence of the rule was acknowledged. 

Reliance is also placed on the case of 
Muhammad Mumtaz Ahmad v, Zubaida 
Jan (3). It was held in that case that the 
doctrine relating to the invalidity of gifts 
of mushaa is wholly unadapted to a pro- 
gressive state of society and ought to be 
confined within the strictest rules, Learned 
Oounsel for the appellant has based his 
argument in this Court on thisdictum and 
has vigorously contended that the rule of 


(3) 11 A, 460; 167, A. 205; 5 Sar, P. O J, 438 
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mushaa should not be applied to the present. 
case in view of the shove observations of 
the Judicial Committee, But on referring 
to the judgment in that case it appears 
clear that the facts were entirely different 
from the facts of the case before us. The 
lady who made the gift had merely pro- . 
prietary, not actual possession, of the 
greater portion of the property, that is, she 
was merely in receipt of the renta and profits. 
The argument that the case came under the 
rule of mushaa was mainly based 
upon this fact, but it appeared that 
“in the deed of gift she declared (an admis- 
sion by which Usman as her heir and all 
persons claiming through him were bound) 
that she had made the donee possessor of all 
properties given by the deed; that she had 
abandoned all connexion with them, and 
that the donee was to have complete con- 
trol of every kind in respect thereof, 
Ahmad Husain, the daughter's husband, 
was the general manager of both mother and 
daughter, and would doubtless take care 
that the deed of gift should be carried into 
effect". 

Upon these findings their Lordships came 
to the conclusion that sufficient possession 
had been taken on behalf of the daughter to 
render the gift effectual. 

The next case relied upon is that of 
Ibrahim Goolam Ariff v.Saiboo (4). In that 
case the property which was the subject- 
matter of disposition consisted of freehold 
landin Rangoon and shares in six companies. 
Their Lordships assumed the law of mushaa 
to apply to the succession of Muhammadans 
residing in Rangoon, but the question that 
arose for determination was whether the 
rule of mushaa would apply to property of 
the nature abovementioned, The reasons for 
holding that it did not apply will appear 
from the following passage taken from the 
judgment of Lord Robertson: 

“What was done by Goolam Ari was this: 
he (notionally) divided the property to be 
dealt with into 2,000 shares; he kept to him- 
self 1,150 shares, and the remaining 850 he 
distributed among the persons to be bene- 
Abed, giving 2U0 shares apiece to three of. 
them, 100 shares apiece to two of them, and 
25 shares apiece to two ofthem. Nowit is 
said that this gift was void, as being con- 
trary to the doctrine of mushaa. In thefirst 
place, even if the duty of the Oourts were 
to construct a prohibition of gifts of 
undivided shares of what is divisible, 

(4) 35 O. 1; 34 LA. 167; 8 O. L, J. 695; 110. W, 


N. 9713; 9 Bom. L. R. 872; 4 A. L. J. 572; 17 M, L` 
J,408; 2M, L, T. 479; 4 L. B, R, 154 (P. O). 
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which should be applicable to the condi- 
tions of modern life, it would seem impossi- 
ble in the case of the shares, and extremely 
difficult in the ease of freehold property 
in a town, to carry it out, But the attitude 
of the law towards this doctrine of mushaa 
does not involve any such constructive 
application of the doctrine, It was laid 
down in the Privy Council case of Muham- 
mad Mumtaz Ahmad v. Zubaida Jan (3)that 
‘the doctrine relating tothe invalidity ‘of 
gifts of mushaa is wholly unadapted to a 
progressive state of society, and ought to be 
confined within the strictest rules. Their 
Lordships concur in the conclusion arrived 
at below, that it would be inconsistent 
with that decision to apply a dootrine, 
which in its origin applied to very different 
subjects of property, to shares in companies 
and freehold property in a great commercial 
town”. 

It remains now to consider the case of 
Abdul Aziz v. Fateh Mahomed Haei (5). In 
that casethesubject-matter of the gift which 
was in dispute was a 4 annas sharein a 
kaimi raiyati holding in favour of the plaint- 
iff who was the nephew of the donor, the 
donor having admitted the plaintiff to joint 
possession with himself and recognized the 
plaintiff as having been in such possession 
for fourteen years. It was held that in 
thoge circumstances the donor could not be 
allowed to say that there had been no valid 
gift, and that the doctrine of mushaa was 
not applicable to sucha case, The decision 
was based mainly on the authority of the 
rulings which [havealready quoted and also 
upon one or two other decisions of the 
High Oourts of Bombay and Allahabad. 
As I have already discussed the principal 
rulings relied upon it is unnecessary to 
discuss them any further. It is sufficient for 
the purposes of this case to observe that 
the facts here are entirely different from 
those of the cases in which either the 
Judicial Committee or the High Oourt of 
Calcutta have come to the conclusion 
that the rule of mushaa is not applicable, 

` The learned Advocate for the respondent 
mainly relieson two cases and upon the 
general principles laid down by the text- 
writers and ancient authorities on the 
doctrine of mushaa. The first of these 
cases is that of Khujooroonissa v. Roushun 
Jehan (6). In that case the main 
question under consideration was the 


(5) 9. Ind, Cas. 035; 38 O. 518; 15 O, W.N, 541; 13 
C. L. J. 492. . 

(6) 2 C. 184; 8 I, A, 291; 26 W, R, 36; -3 Sar. P. O, J. 
629 (P. O), 


BIBI BILKIS P, WAHID ALt, 


J 


114 1. O. 1998 


deed of gift. It was held that “if it 
was simply a deed of gift without 
consideration, it was invalid unless ac- 
companied by a delivery of the thing given, 
as far as that thing was capable of de- 
livery, or, in other words, by what is 
termed in the books a seisin on the part 
of the donee. In their Lordships’ judg- 
ment there was no delivery of this kind. 
Even assuming that although the estate 
was under attachment, a sufficient seisin 
in it remained to the donor which he 
could impart to thedonee, still if appears 
—€———————— T that in point 
of fact Rajah Deedar Hossein remained 
in receipt of the rents and profits of the 
property until his death. -Therefore, if 
the deed were.a mere deed of gift, there 
was not that delivery of possession which 
was necessary to give it effect by Muham- 
madan Law. A question which was touch- 
ed upon, though not much argued, viz, 
whether the doctrine of Muhammadan 
Law relating to ‘‘confusion of gifts” applied 
appears not to arise as there was no de- 
livery of possession". 

Taking all the circumstances into consider- 
ation their Lordships came tothe conclusion 
that "the transaction set up on behalf of the 
defendants was nota real one, that no real 
eonsideration passed, that there was no 
intention on the partof the Rajah to part 
with the property at once to his son, but 
that both father and son were endeavour- 
ing to evade the Muhammadan, Law, by 
representing that to be a present transfer 
of proparty which was intended only to 
operate after the father's death". 

Thus it appears that the question of 
mushaa was hardly considered, or was 
necessary to be considered, in that case. 
The decision proceeded more directly upon 
the question of transfer of possession 
necessary to complete the gift under 
Muhammadan Law, From that point of view 
it isno doubtof assistance in the present 
case and in view of the findings of the 
Court below it must follow that the gift, if 
any contemplated by Turab Ali was not 
perfected by proper transfer of possession. 


The case of Mariam Bibee v. Muhammad 
Ibrahim (7) is important in view of the fact 
thatthe doctrine of mushaa was elaborate- 
ly gone into from various points of view and 
the Court came to the conclusion that the 
doctrine though not favoured could not 
altogether be ignored or repudiated. In 
coming to this conclusi u the High Court 


(T) 48 Ind, Ons, 561; 280. L, J, 306, 
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of Caleutta did not overlook unfavourable 
judicial‘comments made from time to time 
upon the principle of mushaa, nor did it 
ignore the weighty observation of Sir Barnes 
Peacock in Muhammad Mumtaz Ahmad v. 
Zubaida Jan (3). ` 

Having regard to the findings of the 
Court below that the gift was not perfected 
by transfer of possession and that the 
properties although capable of division were 
never divided I am compelled tocome to the 
conclusion that the gift offends against the 
rule of Muhammadan Law as to mushaa and 
as to transfer of possession. Appeal 
No. 1511 of 1924 must, therefore, be 
dismissed with costs. 

ln regard to Appeal No. 1512, itis quite 
clear that it‘ia concluded by findinga of 


fact on the question of benami, It is also 
dismissed with costa, 

Allanson, J.—lI agree, 

A Appeals dismissed. 


—— 


PATNA HIGH COURT. 

OivinL Reviston No. 326 or 1975. 
December 2, 1925. 
Present:—Mr, Justice Ross. 
Chaudhury RAM BARAN PRASAD 
AND OTHERS —PSTITIONERS 

, versus 

Musammat JIRO KUER—Opposira-Party. 

Civil Precedure Code (Act V of 1908), 8. 10—Suits 
relating- to same matter—One suit involving more 
matters and more parties—Stay of suit, legality of. 

The fact that one ofthe suits relate€ to a larger 
number of transactions and that all the ties to 
the two suits are not identical does not 
prevent the application of s. 10 of the Civil Pro- 
cedure Code 

Wahid-un-nissa Bibi v. Zamin Ali Shah (2), fol- 
lowed. 


epi Behary Mozumday vw. Jogendra Chandra 
Ghosh (3), distinguished. 

Application against a decision of the 
Subordinate Judge, Second Court, Gaya, 
dated the 19th May, 1925 

Messrs, Rai Guru Saran Prasad and 
Raghunandan Prasad, for the Petitioners, 

Mr. Satyadeva Sahay, for the Opposite 
Party. 


JUDGMENT,—This is an applica- 
tion against a decision of the Subordinate 
Judge, Second Court, Gaya, on issue No. 4 in 
Suit No. 37 of 1924. This suit was instituted 
by the plaintiff to enforce a mortgage 
executed by defendants Nos. 1 and 2, 
defendant No. 2 is the father of defeadanis 
Nos. 3 to 5, the defendant No, 1 being his 
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wife and the remaining four’ defendants are 
persons interested in the mortgaged property, 
Jasue No. 4 was “Is the trial of the suit 
liable to be stayed under the provisions of 
8. 100f the Oivil Procedure Code?" The 
contention of the defendants in that case 
was that the trial of this suit could not 
proeeed because defendants Nos. 3 to 5, who 
are brothers, had instituted a suit being the 
Title Suit No. 120f 1922 in the Court of 
the Subordinate Judge of Patna, in which 
iey claimed to set aside certain alienations 
made by their father, defendant No, 2 in 
the Gaya suit. There are more than seventy- 
five defendants in the Patna suit because 
other transactions were impeached besides 
the mortgage which is in suit in Gaya. 
The learned Subordinate Judge was of 
opinion thats. 10 did not apply and he - 
based his decision on the authority of. 
Kesho Prasad Singh v. Shiva Saran Lal (1). 
Whether that case was correctly decided or 
not (and it may be mentioned that Mr. 
Justice Mulla in his commentary on the 
Code is of opinion that the «decision is not 
correct) the ground of decision in that case 
does nof existin the present ease, because 
there the claim was for a period subsequent 
to the period claimed in the original suit 
and that was made the ground for holding 
thats. 10 did not operate. There is no 
such ground here. The issue, so far as the 
mortgage-bond is concerned, is the same in 
both the cases. This appears from com- 
parison of issues Nos. ? and 3 of the Gaya 
suit with issues Nos. 7 and 15 of the Patna 
suit. The fact that there are numerous 
defendants in the Patna suit who ‘are not 
parties to the Gaya suit because the former 
suit relates toa large number of transac- 
tions does not prevents, 10 from operating. 
It is not necessary that the parties should 
beidentical See Wahid un-nissa Bibi v. 
Zamin Ali Shah (2). Sofaras the parties 
who are interested in this mortgage are 
concerned the matter in issue in the two 
suits is the same and between the same 
parties. It seems to me contrary to the spirit 
ofs. 10 that when this mortgage has been 
brought into litigation in Patna there 
should be an independent suit on the same 
subject in Gaya. The learned Vakil for the 
opposite party contends that the matters in 
controversy in the two suits must be identi- 
caland he cites the case of Bepin Behari 
Mazumdar v. Jogendra Chandra Ghosh (3), 


(1) 51 Ind. Ces. 36; 4 P. L.J. 557; (1919) Pat, 
284 


(2) 55 Ind. Oas. 89, 42 A. 290; 18 A. L, J, 145, 
(3) 36 Ind, Oas, 641; 21 0. L, J. 614, 
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where fhe learned Judges stated their 
opinion that the expression ‘matter in issue’ 
has reference to the entire subject in contro- 
versy between the parties. Now this wasa 
guit in which the question was whether s. 10 
ofthe Code barred the tria] of & suit for 
rent for a period subsequent to that includ- 
ed in the previously instituted suit for rent 
and the principle of the decision is the 
same as that in the Patna case referred to 
above. The case is, therefore, on ite facts 
distinguishable from the present, but the 
dictum which I have quoted does not neces- 
sarily support the argument of the opposite 
party because so far as this mortgage is 
concerned the entire subject-matter is 
identical in both suits. Then it is said that 
in the Gaya suit there may- possibly bea 
decree for money against the executants of 


the mortgage. But the suitis a suit on 


mortgage in which a mortgage decree is 
sought. That there incidentally might be 
given a relief which would not be given in 
the Patna suit is immaterial. "Thecriterion 
isnot the relief “sought but the ques- 
tion in issue; and the question in issue 
in both these cases is the validity of 
the mortgage as a mortgage. In my 
opinion the decison of the learned Subordi- 
nate Judgein this caseis wrong and issue 
No. 4should be decided in favour of the 
defendants with the result that the trial in 
the Gaya Suit No. 37 of 1924 must be 
stayed pending the decision of Buit No. 22 
of 1922in Patna. 

The application must be allowed with 
costs, hearing fee one gold mohur. 

A Application allowed. 


PATNAHIGH COURT. 
PACPER APPLICATIONS Nos. 4 AND 5 or 1928, 
May 9, 1928. 
Present:—Mr. Justice Kulwant Sahay 
and Mr. Justice Macpherson. 
Musammat BIBI SOGRA— 
PeritionBe 


e versus 
RADHA KISHUN—Oppoetrs PARTY, 
Civil Procedure Code (Act V of 1908), O. X XXIII, 
7, 8, 0. XLIV, v. l—Applicatien for leave to appeal 
in forma uperis—Presentation by husband of 
pardahnashin, validity of—Absence of authority in 
writing, effect of—Admusion of applieation—Sub- 
squent plea that no question of law is involved, 
competency of. 
In the case of pardahnashin ladies it is the settled 
practice that applications -for leave to appeal in 


J 


114 I. ©. 1929 


forma pauperis may be presehted by an authorised 
agent, 

An authorised agent need not necessarily be & 
‘recognised agent’ within the definition of the ex- 
ression in O. III, r. 2, Civil Procedure Code, nor is 
it necessary that his authority should be in writ- 


ing. 

The husband of a pardehnashin lady who is in fact, 
though not in writing, authorised to present an 
application for leave to sue in forma pauperis may 
validly present such an application on her behalf.' 

Once an application for leave to appeal in forma 
pauperis has been admitted and notice has been 
issued it is not open to the respondents to argue 
that there is no question of law involved in the case 
and mM the application should not, therefore, be 

nied. 
on Macpherson, J.—Agenis who prosent applica- 
tions to appeal in forma pauperis 8 ould ordmarily 
produce at the time of presentation something to 
show that they are in fact authorised, 

Mr. Khurshaid Hasnain, for the Peti- 
tioner. . 

Mr. Manohar Lal (with him Mr. A. K. 
Mitra), for the Opposite Party. 

JUDGMENT. 

Kulwant Sahay, J.—These are ap- 
plications for leave to appealas a pauper. 
Notice was ordered to be issued on the 28th 
Oetober, 1927, calling upon the respondenta 
and the Government Pleader to show cause 
why the applications should not be granted. 
Mr. Manohar Lal appears for the respond- 
ents but the Government Pleader says that 
he has no instructions to oppose the ap- 
plication. Mr. Manohar Lal admits "that 
hehas got no cause to show as regards 
pauperism buthe says that the applica- 
tions were not presented in acpordance 
with law. His argument is that the pre- 
sentation ought to have been made either 
by the abplicant in person or by an 
authorised agent if the applicant can show 
that she was exempted from appearing in 
person. The applications appear to have 
been presented by Syed Shah Khairat 
Ahmad who swore the affidavit and de- 
scribed himself as the husband of the 
petitioner. The question is whether he 
is the authorised agent and whether he 
was under the law entitled to present the 
applications. Theapplicant is one Musam- 
mat Bibi Soghra and apparently she is a 
pardahnashin lady. There is nothing on 
the side of the respondents to show that 
she isnota pardahnashin lady and in the 
case of pardahnashin ladies it is the settled 
practice that applications for leave to 
appeal in forma pauperis are presented by 
an authorised agent. Mr. Manohar Lal 
then argues that the husband -was not 
the authorised agent and he refers to 
O. III, r. 2 which gives the definition of 
recognised agents. The Legislature, how- 

. @ * 
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ever does ndt use the expression 
"recognised agent" in O. XXXIILr. 3, 
but uses the expression "authorised agent" 
and, therefore, the definition of recognised 
agent as given in O. III, r. 2,is not of 
much help to us in deciding whether 
Syed Shah Khairat Ahmad who presented 
the applications was an authorised agent. 
There is no definition of the term "author- 
ised agent" in the Code. The person who 
presented the present applications was 
the husband of the applicant and presum- 
ably he was authorised on her behalf to 
present the applications. It is con- 
tended that there was nothingin writing 
to show that he was her authorised agent. 
The law, hpwever, does not require that 
the aurhority should be in writing, The 
applications, therefore, must be taken to 
have been presented as prescribed by O. 
XXXIII, r. 3, theprovisions whereof are made 
applicable to applications for leave to appeal 
in forma pauperis by O. XLIV, r. 1. The 
applications having been admitted it has to 
be presumed that the Court which admitted 
the applications and ordered the issue of 
notice was satisfied that the conditions re- 
quisite for the issue of notice were present, 
namely, that the Court saw good reason to 
think that the decree was contrary to law 
or to some usage having the force of law. 
Itis not open to the respondents at the pre- 
sent stage to argue that there was no ques- 
tion of law involved in the oase. These 
applications, must, therefore, be granted and 
the applicant is allowed to appeal in 
forma pauperis, 

Maophersen, J.—I agreb. At the 
same time I think thatagents who present 
applications to appeal in forma pauperis 
should ordinarily produce at the time of 
presentation something to show that they 
are in fact authorised. 

A. Applications granted. 


PATNA HIGH COURT. 
FULL BENCH. 
MiscRLLANEOUS JupiorAL Oasu No. 141 
oF 1926. 

June 15, 1928, 
Present:—Mr. Justice Oourtney-Terrell, 
ChiefJustice, Mr. Justice Das, Mr. Justice 
Adami, Mr. Justice Wort and Mr. 
Justice Allanaon. 

RAM KHELAWAN UGAM LAL— 
AÁPPBLLANT 


veraus 
COMMISSIONER or INOOME-TAX 
— RESPONDENT, 
Income Tax Act (XI of 1922), ss. 22 (4), 28 (4), 68, 
64—Notice under s, 22 () after making of return, 
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legality of—Service of notice, mode of—Simultancous 
assessments, legality 0f. . 

Held, by the Full Bench.—The notice contem- 
plated by B. 22 (4) of the Income Tax Act can be served 
on the assessee even after he has filed a return. [P. 
215, col. 2; p. 216, col. 1.] E 

Bri Raj-Rang Lal v. Commissioner of Income Tax 
(1), overruled. ee 

In the matter of Chandra Sen Jaini (2) and In the 
mar of Messrs, Harmukhrai Dulichand (3), fol- 

owed, : 

By the Division Benoh—The mode of service 
mentioned in s. 63 of the Income lax Aot is per- 


missive and not exhaustive and service of notice by 
showing the order aheet and obtaining the signature 
of the assessee is proper service. [p. 212, col. 2 

Though two simultaneous assessments should not 
be made at different places upon the same person, 
there is nothing illegal in an Income Tax Officer of one 
place framing an estimate of profits made by the 
agsessoe at that place and forwarding that estimate 
ol 2] Income Tax Officer of another place. [p. 213, 
ool. 8. 


Reference by the Commissioner of Income 
DN Bihar and Orissa, dated the 9th July, 
1926, 

ORDER OF REFERENCE TO A 
FULL BENCH, 

Dawson Miller, C. J., and Ross, 
J.—This case comes before us on a case 
stated by the Commissioner of Income Tax 
under s. 60 (3) of the Indian Income Tax 
Act 1922, 

The assesses was assessed under s. 23 
(4) of the Act on the ground that he 
failed to comply with a notice under s, 22(4). 

The questions for decision are (1) whe- 
ther the assessee was properly served under 
g. 22 (4); and (2) whether seeing that the in- 
come-tax in respect of the United Provinces 
firm of Ramawatar-Hira Lal had already 
been assessed at Rs. 10,000, it was any 
longer open to the Income Tax Officer, 
Saran, to assess the income tax of the 
Saran firm summarily under 8, 23 (4) because 
the books belonging to the Ohilwaria firm 
had not in fact been produced. 

The facts which appear from the case 
stated and the documents attached are 
shortly as follows. The firm of Ramkhela- 
wan Sahu-Ugam Lal carries on business 
at Siwan in the Saran District of this Pro- 
vince. The partners in that firm are Ram- 
khelawan, his sons and grandsons and the 
sons and grandsons of his deceased brother 
Raj Kumar. There is also a firm at 
Pachrukhi in the District of Saran &dmit- 
tedly belonging to the same partners and 
carrying on business under the name of 
Mathura Prasad Sitaram, Mathura Prasad 
being a son of Ramkhelawan and Sitaram 
being a son of Raj Kumar. There is a 
third firm known as Ramawatar. Hiralal 
carrying on business at Ohilwaria in the 
Baraich District of the United Provinces, 
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All these firms belong to the same partner- 
ship. On tbe 6th of August, 1925, in rəs- 
ponse to & notice issued under s. 22(2) of the 
Act a return of income was made in the 
name of the Firm of Ramkhelawan Sahu- 
Ugam Lal for the year 1925-26 based on the 
income of the previous year. This return 
related to the two firmsinthis Province, 
On examination of the books of the 
firms in this Province which were called 
for and produced it transpired that there 
was a third firm at Chilwaria belonging 
to the same persons and on the 7th of 
September, 1925, an order was passed and 
entered in the order-sheet directing the 
assessee to produce the accounts of that 
firm with original bijaks and bijak bahi 
onthe l2thof September. This order was 
shown at the time to Banwari Lal, son of 
Ramkhelawan one of the partners who had 
been attending the Income Tax Officer’s 
office from time to time on behalf of the firm 
in connection with the assessment. By way 
of acknowledging that he had received 
notice he signed his name in the margin 
of the order-sheet opposite the order. On 
the 12th of September Banwari Lal attend- 
ed the office again in the afternoon but did 
not produce the books asked for and the 
matter was adjourned to the following day. 
On.the 13th of September the assessee's 
gomashta attended but did not produce 
the books required stating that they had 
been written for to Chilwaria and he said 
that he could produce them after the Puja 
holidays. He was then given time until 
the 9th of October to produce the account- 
books and bijak bahis and warned that if 
they were not produced on that date 
the firm would be assessed under s. 23 (4) 
of the Act. In the meantime, namely, the 
28th of September, the Chilwaria firm of 
Ramawatar-Hira Lal made areturn of the 
income of that firm to the Income Tax 
Officer of Baraich in the United Provinces 
and that firm was served with notice to 
produc> its accounts on the 8th of October, 
On that date the firm's gomashta appeared 
and sta ed that the accounts were at Siwan 
in Saran and asked fora later date. The 
22nd- of October was then fixed to produce 
the books before the Income Tax Officer of 
Baraich. On the following day the 9th 
of October, the day fixed for the produc- 
tion of-the books before the Income Tax 
Officer of Saran; Banwari Lal appeared and 
said that he could not produce the Ohil- 
waria accounts as they had been required 
by the Income Tax Officer of Baraich in 
the United Provinces on the previous day. 


From this it appears that¢he firm at Ohil- 
waria excused themselves for not produc- 
ing the books in Baraich on the ground . 
that they were in Saran whilst Banwari 
Lal in Saran failed to produce them on 
the ground that they were wantedin Bara- 
ich. On the 22nd of October the day 
fixed for the production of the books in 
Baraich, the firm's gomashta again appeared 
there and stated on oath that the books 
were with the owners at their house in 
this Province. Then followed communica- 
tions between the two Income-Tax Officers 
of Saran and Baraich. On the 22nd of October 
the Income-Tax Officer of Baraich reported 
to the Income Tax Officer of Saran as fol- 
lows: 

“Tam not prepared to allów him (the 
gomashta) any further extension and as 
the books are stated to be at the pro- 
prietor's headquarters where the assess- 
ment is made, I report the whole case 
as it stands before me to the Income Tax 
Officer, Saran, who can sendfor the books 
akasa AGA NAK T I estimate the 


ness at Rs, 47,000. 

On the first question it was urged 
that the service of notice on Banwari Lal 
on the 7th of September, 1925, by showing 
him theorder-sheet and obtaining his sig- 
nature wasnot proper service under 8. 22 
(4). No special form of notice under the 
sub-section is prescribed by the Act, but 
it is provided in 8. 63 that a notice or 
requisition under the Act may be served 
by post or as if it were a summons issued 
by a Court under the Oode of Civil Proce- 
dure. In the ease of a firm or Hindu un- 
divided family the notice may be addressed 
to any member of the firm or any adult 
male member of the family. In our opinion 
the mode of service mentioned ins, 63 is 
permiesive and not exhaustive and there is 
no Substance in the objection taken on the 
ground of improper service of notice. The 
notice was accepted by a member of the 
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firm and he waived, if it were necessary, 
any more formal notice and did in fact ap- 
pear on the day namedtherein. As the 
books were not produced the case was ad- 
journed to the following day and on that 
day the excuse given was that the books 
were required elsewhere, Again time was 
given to the 9th of October with a warning 
that if the books werenot produced assess- 
ment would take place under a, 23 (4), 
On the 9th the same excuse was put for- 
‘ward that the books were required at 
Baraich although at Baraich on the previous 
day the excuse for non-produetion was that 
the accounts were with the proprietors in 
this Province. It isclear, therefore, that 
the assesses «was wellaware of what was 
wanted from him and that hehad, and had 
accepted, notice to produce his accounts. 
Then if wassaid that the notice was bad 
because such notice could only be given 
before the assesses furnished his return of 
income, whereas in this case the return of 
income had been furnished on the 6th of 
August, 1925, while the notice was not issued 
until the 7th of September. Reliance was 
placed on the decision of this Oourt in 
Brij Raj-Rang Lal v. Commissioner of 
Income Tax (1), That decision, however, 
has been dissented from by the Allahabad 
High Court [In the matter of Chandra Sen 
Jami (2). The ground of the decision in 
this Oourt is that the words “or having 
made a return" lins. 23 (4}] would be quite 
unnecesgary if they were not intended to 
be in sharp antithesis to the preceding 
words and toshow thatinthe view of the 
Legislature a notice under s. 22 (4) concerns 
only the stage before the filing of a return. 
Now it is to be observed in the firat place 
that s, 22 (4) does .not limit the time or 
define the stage at which the Income Tax 
Officer may serve a notice requiring the 
production of accounts òr documents. The 
clause is free from any restriction except 
this that in the case of & person other than 
the principal Officer of a Oompany notice 
under s. 22 (2) shall have been served on 
him. Secondly, the object of the clause 
clearly is that the Income Tax Officer may 
have full access to the accounts and docu- 
ments of the assesses and it is obvious that 
if this power is restrained (except as limited 
in the proviso), it will be difficult, if not 
impossible, in many cases to have a reliable 
and just assessment made, Thirdly, the 


D 08 Ind. Cas. 193; 87. LT. 686; A. I R. 1097 
‘at. . 

2) 108 Ind. Oas. 234; 26 A, L J. 310; A. L R, 1028 
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stage at which the production of thé’ ac- 
counts aud documents will normally. be 
required is after the return has been ‘fur- 
nished. Before the return an Income Tax 
Officer can have little object in calling for 
accounts and indeed if he did so, he would 
deprive the assessee of the materials for the 
preparation ofhisreturn. When the return 
has been farnished, the Income Tax: Officer 
must form an opinion whether itis such 
ageturn as may be accepted as correct and 
complete so as to form the basis of an assess- 
ment [s. 23 (1)], or whether it is incorrect and 
incomplete so asto require support from eyi- 
dence [s. 23 (2)]and it is for this purpose in 
the main that we apprehend that the 
accounts are required, Fourthly, it -does 
not seem necessary to construe the words 
“or having made a return” in a. 23 (4) 
by the aid of any supposed antithesis. 
They seem only to indicate, somewhat un- 
necessarily it may be, that it is only after 
the return has been made that notice under 
8, 22 (2) can issue and the assessee be requir- 
ed either to attend the Income Tax Officer's 
office or to'produce or cause to be produced 
the evidence on which he may rely. For these 
reasons we differ from the decision in Brij 
Raj-Rang Lal v. Commissioner of Income 
Tax (1) and are of opinion that the notice 
in this case, even though given after the 
return had been furnished, was & good 
notice. 

The second question may be shortly dis- 
posed of. While it is doubtless contrary to 
the provisions of s. 64 that two simultaneous 
assessments should be made at different 
places upon the same person, it is clear that 
in the present case there was no double assess- 
ment. The Income Tax Officer at Baraich 
did notin fact assess the firm in Ohilwaria, 
he merely framed an estimate ofthe profita 
and sent that estimate to the Income Tax 
Officer ab Saran. "There was, therefore, no 
obstacle in the way of an assessment being 
made by the Income Tax Officer at Saran 
and the procedure adopted was in confor- 
mity with the provisions of s. 64, 

With regard to the assessment actually 
made it is true that as to Rs. 47,000, the pro- 
fits of the business in this Province, it was 
based upon the return of the assessee, while 
only as to Rs. 10,000 was the assessment 
made under s. 23 (4). But the assessment 
was one, and as the fall accounts of the 
assesace were not producedas required; it 
seems to us that the whole assessment 
must be taken to have been made under 
g. 23 (4) and to be unappealable. 

But as this decision depends upon a view 
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of the law which -differs from that taken by 
a Division Bench of this Court in a pre- 
vious decision, the case must be referred 
for decision by a Full Bench. 

The question which werefer for decision 
is whether the case of Brij Raj-Rang Lal 
v. Commissioner of Income Tax (1) was 
rightly decided. 

Messrs. Manohar Lal, A. Burman and 
B. B. Sahay, for the Assessee. 

,C. M. Agarwala, for the Commis- 
pioner of Income-Tax. T 
JUDGMENT OF THE FULL 
BENCH. 

Wort, J.—This is a reference by the 
late Chief Justice, Sir Dawson Miller, and 
Ross, J., arising out of an income-tax 
matter. The terms of reference are 
“whether the case of Brij Raj-Rang Lal v. 
Commissioner of Income Tax A was rightly 
decided". ; 

The facts which it is necessary to state 
for the disposal of this question are brief, 
The assessee received notice on the lith 
April, 1925, under s, 22 (2) of the Income 
Tax Act, 1922, askinghim to make 
a return as to the profits of his 
business, and,on the 6th August, 1925, he 
received a further notice under ss. 22 (4) 
and 23 (2), the firstasking him to produce 
books and the second asking him for certain 
evidence under the sub-section which I 
have mentioned. On the 21st August, in 
compliance with the notice under s. 22 (4) 
the  assessee produced his books of 
account, On the 6th September the Income 
Tax Officer made an [order in his order- 
sheet „Which raises the question whichis 
debated in this case. The order runs:— 

"Accounts examined. There are many 
disclosures. The account need be checked 
again with Pachrakhi account and the 
Chilwaria account which latter was not 
produced. It is found that he has a business 
in grains, etc., at Chilhawaria, where the firm 
goes by the name of Ramawatar-Hiralal, 
He is directed to bring the account with 
original bijaks and bijake bahi on the 12th 
September, 1925." 

On the 21st January, 1926, the assesseo 
was assessed summarily under s. 23 (4). It 
is argued that this was illegal as there was 
no power in the Income Tax Officer to 
issue a notice under s. 22 (4) in the [cireum- 
stances, 

It was established in the case which was 
argued before the late Ohief Justice and 
Ross, J. that on the order-sheét under 
that date the assessee put his initials aa 
having received notice of the direction by 
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the Income Tax Officer to*produce the books 
according to the order. One question 
raised in argument by the learned Counsel 
on hehalf of the asseasee was that although 
it has been decided that as a fact notice 
was served on the assessee there was no 
notice which sufficiently complied with 
the Income Tax Act, and it is argued that 
in spite of the decision of fact it is still 
open to the assesses to argue that he has 
received no notice, In our judgment 
there is no substance inthat point. Firat 
of all we have the decision of fact that 
he has received notice and, secondly, as 
the Income Tax Act of 1922 makes no provi- 
sion as to the form of notice it seems to us 
that the point now taken on thet is mner 
able and in our jadgment must be decided 
against the assessee, The remainder of 
this judgment, therefore, must proceed 
on the basis that in facton the 6thor 7th 
September, 1925, the assessee received a . 
notice under s, 22 (4) and s. 23 (2). 

The main substance of the argument 
addressed to us is, firat of all, that the 
notice contemplated bys. 22 (4) is a notice 
which can be served only before a return 
has been made under the earlier part of 
the section. Taking the section by itself 
there seems to us to be no basis for that 
argument but the point which is raised is 
that taking s 22 withs. 23it is clear that 
the notice which is contemplated by s. 22 (4) 
can be served only before the return has 
been made. But dealing first of all with 
the construction of s. 22 by fteelf. It 
provides :— 

*(4) Th® Income Tax Officer may. serve 
On the principal officer of any company 
or on any person upon whom a notice has 
been served under sub-s. (2) a notice 
requiring him, on & date to be therein 
specified, to produce, or cause tobe produc- 
ed, such accounts er documents as the 
Income Tax Officer may require." 

The condition precedent entitling the 
officer to serve that notice is clearly that 
a notice has been served under sub-s. (2) 
of s. 22 and to suggest that there is any 
restriction as to the time when it may be 
served appears to us to be an entirely 
artificial construction of the section, As 
has already been stated there is one 
condition precedent and if that is 
complied with the section,’ construing 
it by itself, is sufficiently complied with. 

But the argument which is addressed 
to us more particularly depends upon the 
construction of sub-s. (4) of s. 23, The 
argument can be best stated by the words 
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of the judgment ,in the case which is 
referred £o us, the judgment of Mullick, 
J. in Brij Raj-Rang Lal v. Commisesoner 
of Income Tax (1). He states in the 
course of his judgment, “The words ‘or 
having made a return’ would be quite 
unnecessary if they were not intended to 
be in sharp antithesis to the preceding 
words and to show that in the view of 
the Legislature a notice under s. 22 (4) 
concerns only the stage before the filing 
of a return." Section 23 (4) provides that 
“Tf the principal officer of any company 
or any other person fails to make]a return " 
andthen it gives the circumstances under 
s. 22 (2) (which deals, of course, with ;& 
demand ‘by the officer for a return) “or fails 
to comply with all the terms ef a notice 
issued under sub-s. (4) of the same’section " 
(that is the notice to which we have already 
referred the demand by the officer for 
accounts and documents) and then comes 
the clause in the section upon which most 
of the argument addressed to us has been 
based : “or, having made a return, fails to 
comply with all the terms of a notice issued 
under sub-s. (2) of this section.” The 
argument in fact ia that sub-s. (4) of s. 23 
isto be divided into two parts, the first 
division applying to the state of affairs 
when a return has not been [made and the 
second applying tothe case when in fact 
a return has been made. But there are 
clearlyj three cases contemplated by the 
sub-section and the words ‘having made a 
return' are descriptive of the third class 
provided for by sub-s. (2)of s. 23. The 
argument is met by the judgment of the 
Chief Justice of Bengalin In the matter of 
Messrs, Harmukhrai Dulichand (3), In the 
course of his judgment he says:—'In my 
judgment,the exposition which the Oommis- 
sioner of Income Tax has given is correct, He 
points out that the sub-section contemplates 
three distinct cases and, tomy mind, it is 
abundantly shown by him that thereis no 
warrant in the Statute for saying that after 
areturn is made the power given by cl, (4) 
of s. 22 is gone. The only ground which 
I have discovered for that opinion is the in- 
gertion of the harmless words ‘having made 
a return’ into cl. (4) of s. 93, It seems 
paradoxical and improbable that the 
making ofareturn should put an end to 
the power of the Income Tax Officer." 
That appears to be a complete sus- 
wer to the argument that once having 
made a return in compliance with the 


3) 114 Ind, Cas, 90; 32 O, W.N.710; A, I. R. 1938 
Oal, $87; I, L. T, 40 Oal, 169, 
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earlier part of sub-s. (2) then the power 
which is given by the Legislature to tha 
officer under sub-s. (4) is gone. As has 
been pointed out in the course of the 
argument that would lead to this drastic 
state of affairs; an officer may issue 4 
notice under sub-s. (4) having already 
issued a notice to make a return under tho. 
earlier part ofthe section; he might state 
adate for the compliance with the notice 
under sub-s, (4) which was earlier than the 
dase for compliance with the making of 
the return under the earlier part of the 
section. Ifthe argument is right then the 
result would be that asa result of the 
failure to comply with the notice requiring 
the production of books although that was 
atan earlier date than the necessity to 
comply with the notice to make a return 
yet he might forthwith assess the assessee 
summarily although in fact the return had 
not been made. Thatis the very evil the 
assessee wishes to avoid. That is reducing 
the argument toan absurdity and a con- 
struction ofthat nature would seem to us 
to be quite unwarranted by the terms of 
the section. Books of account were 
produced on 21st August, 1925, and the 
order of 6/7th September demanded the 
production of books of the  Ohilwaria 
branch; and another aspect of the same 
argument is that when once the Income 
Tax Officer serves a notice under s, 22 (4) 
the enquiry assumesa judicial character 
and his power under 8.23 (4) ceases and he is 
limitted to requiring evidence on particular 


“points, and in any event he could not under 
the order of 6/7th September demand further: 


accounts. We see nothing in the “Act to 
warrant the view that any of the powers 
under the Act cease before the assessment 
has been finally made. 


The other point which has been raised 


is that even supposing there was a notice 


under s. 22 (4), no mention was made in. 


that notice of the section orseetions under 
which the notice was served and in 
consequence the assessee is in a difficult 
position or is penalised; in the case of 
non-compliance with one section although 
the right of appeal remains, non-compliance 
with the notice under the other section- 
does away with the right ofappeal. There 
seems to us to be no basis for this argu- 
ment for the simple reason that nowhere. 
in the Actis there any provision making it 
necessary for the officer serving the notice 
to state the sestion under which the notice 
is served or to state the section under 
which his powers have besn grant d 


216 JAGESWAR MANDAL V, SRIDHAR LAY, ADITYA DAB. 


There appears, therefore, to be no substance 
in that point either. 

That being soit mustbe stated that, in 
our opinion, in so far as the case of Brij 
Raj Rang Lal v. Commissioner of Income 
Tax (1) was a decision on the construction 
of s. 22 (4) it was wrongly decided. In these 
circumstances the Income Tax Commis- 
sioner is entitled to his costs in this Oourt 
and before the late Ohief Justice and 
Ross, J. Hearing fee Rs. 500, 

4. Order accordingly” 


PATNA HIGH COURT. 
Saconp O1vin ArPRAL No. 92 or 1926, 
July 5, 1928. 

Present :—Mr. Justice Kulwant Sahay and 
Mr. Justice Adami. 
JAGESWAR MANDAL AND ANOTHBR 
—Darenpants Nos, 1 AND 2—APrELLANTA 


veraus 
RIDHAR LAL ADITYA DEB AND OTHERS 
—PLAINTIFF8—REBPONDENTS, 

Mortgage—Suit by mortgagee without impleading 
subsequent purchaser—Purchaser's suit for redemp- 
tion—-Amount payable, calculation of—Transfer of 
Property Act (1V of 1888), ss 95, 89. 

Where a mortgagee obtains n decree on his 
mortgage without impleading a purchaser of the 
mortgaged property and the purchaser subsequently 
seeks to redeem the property from the mortgagee 
on the eerie that the mortgage-decree is not bind- 
ing on him, his rights and liabilities on redemption 
must be ‘determined on the basis of the mortgage- 
deed itself and not on the basis of the decree obtained 
by the mortgages, [p. 219, col. 1] 

mes Chunder Sirear v. Zahur Fatima (1) and 
Ganga Pershad Sahu v. Land Mortgage Bank (2) 
followed. 

atru Mal v. Durga Kunwar (3 dH a 
Shadi Lal (4), erplained. 2000 Ey 

Second appeal from a decision of the 
qd udge, Purulia, dated the 30th October 

Mr. A. K. Roy, for the Appellants. 

Messrs. A. B. Mukerji and UN. Banerji, 
for the Respondents. 

JUDGMENT, 

Kulwant Sahay, J.—This is an ap- 
pealby defendants Nos. 1 and 2and it arises 
out ofa suit brought by the plaintiff for 
a declaration of his title to a 5-annas 1$ 


pies share in Mauza Rautara and for re-: 


covery of possession thereof with an alter- 
native relief for a decree for redemption. 
The facts found are shortly these: 

Two brothers Kanchan Lal Singh and 


Gobinda Singh held a 9-annas lj-piés 
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share in Mauza Rautara in niskar right, 
the share of Kanchan Lal Singh being 
5 annas 14 pies and that of his brother 
Gobinda, 4 annas, On the 7th Phagun 
1301 B.B. (18th February, 1895.) Kanchan 
Lal Singh (who, it appears, had inherited 
his brother'sshare) settled the entire 9-annas 
li-pies share with Guhi Ram the father 
of defendants Nos.land 2 at an annual 
mokarrari rental of Rs. 74. On thesame 
date he executed an usufruetuary mort- 
gage in favour of Guhi Ram for an ad- 
vance of Rs. 1,200. It was agreed that 
the mortgagee should set off & sum of 
Rs. 80 out ofthe mokarrari rentof Rs. 74 
towards there-payment of the mortgage- 
money Rs, 1,2C0 and by this. arrangement 
the entire amount was to be re-paid within 
@ period of 24 yearsfrom 1302—1325 B. 8. 
The mortgagee, Guhi Ram, thus became 
the mokarraridar of the 9-annas ]4-pies 
interest and tne usufructuary mortgagee 
thereof with the right to appropriate 
H8. 50 per year out of the mokarrari rent 
and the balance Rs. 24 was to be paid 
every year to the proprietor Kanchan Lal 
Bingh. 

Kanchan Lal had two sons Ramchan- 
dra and Pitamber. Rsamchandia pre- 
deceased his father leaving a son Baidya- 
path who is also now dead and is repre- 
sented by his widow Srimati Durgamani 
Bibi defendant No. 3. Pitamber is also 
dead and defendants Nos, 4—7 represent 
his interest. s 

After the death of Kanchan Lal his 
grandson Baidyanath and his son Pitamber 
executed 4 simple mortgage in favour of 
Guhi Ram on the 20th Bhadra 1305 (4th 
September, 1898) mortgaging their interest 
in the entire 9 annas 14-pies share in the 
village, On the 11th Paus 1305 B. 8, (25th 
December, 159+) Baidyanath and Pitamber 
sold 5-annas Jli-pies share in the village 
to Jadab Lal Aditya Deb the father of the 
plaintiff for & sum of Rs. 2,499-2-0. The 
sale comprised other properties also with, 
which we are not concerned. The 5-annas 

4 pies share of Mauza Rautara was on 
this date held by Gubi Ram under the 
usufructuary mortgage of February, 1895, 
and hence it was stipulated that the pur- 
chaser will be entitled to take possession 
cf this 5-annas andi pies share after 
the expiry of théterm of the usufructu- 
ary mortgage-and thus his possession was to 
accrue frari 1326 B. 8. 


The zíaintifüls case is that out of the 
mukprrari rent of Re. 74 payable by Guhi . 


under the mukarrart of 18th Febru- 
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ary, 1895, he was entitled to realize 
Rs, 41-1-154 as his rant proportionate 
to the 5annas 14 pies share purchased 
by him from 1326 B. 8. Dafendants Nos. L 
and 2 the representatives of Guhi Ram,how- 
ever, refused to pay the rent to the plaintiff 
After the expiryof the term of the usafruc- 
tuary mortgage on the ground that they 
had purchased the interest of Baidyanath 
and Pitamber in-execution of a mortgage- 
decree against them, The plaintiff's case 
is that he was not aware of the mortgage or 
of the mortgage-decree and on enquiry 
he had come to learn that a suit had 
been instituted upon the simple mortgage 
of 4th September, 1893, and decres obtained 
thereon in execution whereof the mortgag- 
ed property was sold and purchased by 
Guhi Ram himself who obtained delivery of 
possession from Oourt. The plaintiff's case 
is that he is entitled to possession in any 
event on redemption of hia mortgage as 
he was not madea party tothe mortgage 
guit. 

The mortgage suit of Pitamber was in- 
stituted in 1908 and a decrees was made 
on láth July, 1928, and the mortgaged 
property was sold in execution of that 
decree on 19th February, 1912. 

The defenes of defendants Nos. 1 and 
2 was that the purchase alleged to have 
been made by the plaintiff's father was 
not a real transaction, but that it was 
a benami transaction and that their father 
Gahi Ram hal asquired a valid title by 
his a in execution of his mortgage- 
decree, 

The learned Munsif before whom the 
suit came oa for trial held that the pur- 
chase under which the plaintiff claimed, 
was a real and bona fide purchasa for 
consideration. He further held that the 
mortgage of Gahi Rim wasa rail trans: 
action and that the plaintiff wasa neces- 
sary party to the mortgage suit of Guhi 
Ram and as he had not been made a 
party he was still entitled to releem. A 
question arose as regards the terms upon 
which redemption should be allowed and the 
learned Munsif directed that the plaintiff 
should be allowed to redeem by paying 
defendants Nos. 1 and 2 his share of the 
mortgage-debt with interest. He direct- 
ed an account to be taken ofthe money 
“that may be due to defendants Nos. | 
‘and 2 proportionate to the 5-aunas l4-pies 
share of the mortgaged property pur- 
chased by the plaintiff on the basis of the 
mortgage-bond with interest thereon at 


the bond rate till the date of the decree 
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in the mortgage suit of Guhi Ram less the 
profit enjoyed by defendants Nos.1 and 2 
and theirfather during the periód com- 
mencing from 1326 to the date of the in- 
stitution of the sait, as the plaintiff's right 
to possess the purchased share accrued in 
1326 B.S. On the account being taken, 
the amount found due proportionate to the 
5 annas lj-pies share purchased by the 
plaintiff was Rs. 1,900.14 0, and the 
Munsif accordingly made a decree forre- 
defnption on payment of this sum. 

Defendants Nos. land 2 wentin appeal 
before the Subordinate Judge and the 
plaintiff preferred a cross appeal as regards 
the amount which he ought to pay to 
redeem the mortgage. The learned Sub- 
ordinate Judgeupheld the decree of the 
Munsif as regards the plaintiff's right to 
redeem, but he altered the decree as regards 
the amount which he has reduced to the 
sum of Rs, 30-14.9. 

The present appeal is filed by defend- 
ants Nos. 1 and 2 and two points have been 
raised on their behalf: (1) that Guhi Ram 
was not bound to make the plaintiff a 
party in his mortgage suit of 1908; and 
(2) that the amount on the payment where- 


of redemption should be decreed 
has been _ erroneously calculated by 
the Subordinate Judge and that the 


amount fixed by the Mansit was the correct 
amount, 

As regards - the first point reliance is 
placed upon the terms of s. 85, Transfer of 
Property Act. Thecontention is that the 
mortgage suit was instituted by Guhi Ram 
in the year 1994, when the Civil Proeedure 
Code (Act V of 1905), with the provisions 
contained in O. XXXIV, had not come into 
fores ande, 85, l'rausfer of Property Act; 
had not been repealed. Thesuit of Guhi 
Ham was, therefore, governed by the 
Transfer of Property Act ag it stood before 
ita amendment by the Oode of Civil Pro- 
cedure of 190%. Section 85, Transfer of 
Property Act, provided : “Subject to the 
provisions of the Oode of Civil Procedure 
(1582) e. 437, all persons having an interest 
in the property comprised in a mortgage 
must be joined as parties to any suit under 
this Ohapter relating to such mortgage: 
provided thatthe plaintiff has notice of 
such interest." (This proviso does not find 
a place in O. XXXIV, r. 1, Civil Procedure 
Code, 1905). It is, therefore, contended 
that Guhi Ram was not bound to make the 
plaintifis-or his father a party to his mort- 
gage suit unless it was shown that he had 
notice of his purchase, This contention 
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requires a finding on the question whether 
or not Gubi Ram had knowledge of the 
purchase of the plaintifs father, It re- 
quires a finding on a question of fact which 
does not appear to have been raised in 
either of the Courts below. Boththe Oourts 
below proceeded on the assumption that the 
plaintiff's father was a necessary party in 
the mortgage suit of Guhi Ram. Itis too 
late now for the appellants to contend that 
it had not been shown that Guhi Ram had 
notice of the plaintiffs purchase. 'Bhe 
question ought to have been raised in the 
Oourts below so that evidence might have 
been given on the point. The appellants, 
therefore, cannot be allowed to raise this 
question forthe first time in second ap- 


The second question relates to the amount 
on payment whereof the UAE ought to 
be allowed to redeem. The learned Sub- 
ordinate Judge has held that the plaintiff 
must pay his proportionate share of the 
mortgage-debt due under the mortgage- 
decres in favour of Guhi Ram minus the 
profits which he would have received in 
respect ofhis share from the year 1326, 
when he was entitled to possession in 
terms of his kabala. The amount due 
under the mortgege-decree was Rs, 494-3-6 
and he found the proportionate share due 
from the plaintiff in respect of thes annas 
1}-pies was Rs. 277.9 3. From this he de- 
ducted asum of Rs, 246-106 being six 
times Rs. 41-1-9,theannual rent which the 
plaintiff was entitled to recover from Guhi 
Ram as the mokerraridar for thesix years 
1326/1831, and he found the balance of 
Rs. 20-14-9 to be the amount which the 
plaintiff was liable to pay in order to 
redeem the mortgage. In this the learned 
Subordinate Judge is clearly wrong. The 
plaintiff repudiates the mortgage-decree. 
He says he is not bound by it. The 
amount for which the mortgage-decree 
wag made cannot be the amount which the 
plaintiff is bound to pay. His liability 
resta on the terms of the mortgage bond 
itself. He says heis not bound by the 
decree; and, consequently, he cannot be 
allowed to take advantage of the terms of 
the decree. We ate not aware how the 
sum of Rs. 494-3-6 was found due upon 
the mortgage of Guhi Ram. Lt may be 
that Guhi Ram had remitted a portion of 
the mortgage-debt. In} any event the 
amount decreed in the mortgage suit can- 
not bethe basis upon which redemption 
can be allowed. So faras the plaintiff is 
concerned his rights and liabilities must 
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be determined by the terms of the origina! 
mortgage-bond of 4th September, 1898. 

This view was taken by the Privy Coun- 
cil in Umes Chunder Sirear v. Zahur Fati- 
ma (1). In that case Lord Hobhouse 
said : i 

“Persons who have taken transfers of pro- 
perty subject to a mortgage cannot be 
bound by proceedings ina subsequent suit 
between the prior mortgages and the mort- 
gagor to which they are never made parties" 
and then in „considering the question on 
which terma the redemption was to be made 
his Lordships observed: “ The decree " 
which the prior mortgages had obtained 
in the absence of thesubsequent mortgagee, 
“can only operate between the parties to the 
suit, and those who claim ‘under them. 
The plaintiff getting the security of a de- 
cree has his interest reduced in the gene- 
rality of cases. But the plaintiff in this 
case comes to take away from Zabur the 
benefit ofthe decree. Ib would be unjust 
if he could use the decree to cut down her 
interest, while he deprives her of the whole 
advantage of it. His case is, that as to 
him Zahar is still but a mortgagee, and 
if so, she should be allowed such benefit 
as her mortgage gives her. If tZahur had 
not gota decree, and the plaintiff had 
come to redeem her mortgage, he must 
have paid whatever interest her contract 
entitled her to, andthe Oourt would have 
no jurisdiction to cut it down ; and that 
ig the positionin whick the parties are 
placed by the decree in this suit’ 

The same view was taken by the Privy 
Council iw Ganga Pershad Shah v. Land 
Mortgage Bank (2). . 

The plaintiff respondent, however, relies 
upon the decision of the Privy Council in 
Matru Mal v. Durga Kunwar (3). In this 
caso the decree on the mortgage of the prior 
mortgagee to which the second mortgagee 
was nota party had been passed before 
the year 1908, when 8. 89, Transfer of Pro- 
perby Act, was repealed by the Civil Pro- 
cedure Gode of 1908. In this case it was 
held that an order made under 8. 89, Trans- 
fer of Property Act, for the sale of the 
mortgaged property has the effect of sub- 


" 18 0, 164; 17 L A. 201; 5 Sar..P. O.J. 507 
Oo dl 0.366; 21 I A. l; 8 Sar, P. O. J. 383 


p. 0). 

$ (3) ks Ind. Gas 969; 42 A. 364: 47 LA. 11; (1920) 

M. W. N. 338; 18 A. L. J. 396; 38 M L.J. 419; 1 
99 Bom. L. R. 


L.W. 599,2 U. P. L. R. (P. 0) 15; 
553; 32 0. L. J. i21; 27 M. Ly T. 919; 35 O, W. N, 397 
(P. @.), 
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atituting the rightefsale thereby conferred of the Judicial Committee in 
upon thé mortgagee for his rights under jHet Ramy) hadi Lal (4) is the last word on 
the mortgage, and the latter rights are ex- /the subjecti The difficulty created by the 
tinguished. Where, therefore, a first mort- / words “ana thereafter the defendant's 
gagee brought asuit for sale under the | right to redeem and the security shall both 
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Transfer of Property Act on his mortgage/ be extinguished " occurring at the end of 
without making a second mortgagee of thel s. 59, Transfer of Property Act, does not 
same property a party to his suit, and arise under the present law contained in 
obtained a decree for saleand purchased O. XXXIV, r. 1, Oivil Procedure Code, 1908, 
the property under that decree, and the and it is clear that if the decree had been 
second mortgagee afterwards sued on her passed under the Civil Procedure Code of 
mortgage, the amount to be paid by the 1908 the plaintiff could not be heard to 
second mortgagee was to be calculated on say that the redemption should be ordered 
the basisof the decree and not with regard on the basis of the mortgage-decree ob- 
to the amount dueon the prior mortgage, tained by Guhi Ram and not on the 
and their Lordships followed a previous basis of the mortgage-bond. In the pre- 
decision of the Privy Oouncilin Het Ram sent case it has not been shown when 
v. Shadi Lal Y4). These two decisions of the final order for sale was passed in 
the Privy Council proceeded on a con- Ghui Rams case. We have got the 
struction of s. 59, Transfer of Property Act, date of the decree, viz., the 14th July, 1908, 
under which on the making of the order The Qivil Procedure Code of 1908 came 
absolute for sale the security as well as into force from the Ist January, 1909, and 
the defendant's right to redemption were it is possible that the order absolute for 
held to be extinguished and for theright sale which under the Code of 1909 has to 
of the mortgagee under his security there assume the form of a final decree for 
is substituted the right to agale conferred sale, might have been passed after the 
by the decree. In none of these two deci- Civil Procedure Code of 1908 came into 
sions the several rulings of the High force. The sale actually took place in 
Courts in India on the interpretation ofs, February, 1912, long after the Code of 
89, Transfer of Property Act, were brought 1808 had come into force, and it can rea- 
to the notice of their Lordships, sonably be contended that the present case 
It was held under s, 89, Transfer of Pro- is governed by the provisions of the Code 
perty Act, that theright to redeem was of 1908 and not by &. 89, Transfer of Pro- 

not extinguished on the making of the perty Act. | 
order absolute for sale under s.89of the | Under the circumstances of this case it 
Act, but upon the actual sale and confirma- is clear that the order made by the Sub- 
tion thereof by Court [vide the Full Bench ordinate Judge was incorrect and redemp- 
decision of the Oalcutta High Court in tion should be allowed only on payment 
Bibijan Bibi v. Sachi Bewah (5)andseveral of the amount due under the mortgage of 
rulings of the Madras, Bombay and Allaha- September, 1898, with interest calculated 
bad High Oourts referred to therein! In thereon atthe bond rate up to the date 
Sukhi v. Ghulam Safdar Khan (6) Lord of redemption from which should be de- 
Dunedin referred to Vanmikalinga Mudali ducted the sum of Rs. 41-1-9 per year 
v. Chidambara Chetty (7) and observed that being the amount which the plaintiff was 
this case ¢does not seem to have been  entitledto recover from defendants Nos. 1 
brought to the notice of the Board in Het and2 from the year 1326 B. S. This ac- 
Ram's case (4). In Ram Narain Lal v, count was taken under ordersof the Munsif 
Babu Sahadeo Singh (8) Das, J., doubts that andthe amount found due was Rs. 1306-13 6 
and the plaintiff would be bound to pay 
(4) 45 Ind, ous 198; 40 A. 407; 45 n À 130; 5 p.1y this sum before he can be allowed to re- 

. L. ; 24 L. ‘L 


W. 88; 16 A. L. J. 607; 35 M. L. J. 1; .L.', deem. The appellants, however, have valu- 
92; 28 C. L. J. 188; (1918) M. W. 


N 518; 20 Bom. L. ed their appeal at Rs. 617 only, and, there- 

© 708; 22 O. W. N. 1033; 9 L. W. 550; 12 Bur. L. T.73 fore, the amount must be limited to the 
(5) 31 O. 863; 8 O. W. N, 684 (F. B.). value of the appeal. The deeree of the 
MOLA Ind. Oas. 151; 4$ A. 469; 48 I, A, 465; (1921) Subordinate Judge is, therefore, varied and 


445; 14 L. W. 103,26 O. W. N. 279;42M. itis declared that the plaintiff is entitled 
1933 PO. 1 2. 0), 175; 24 Bom. L, R.590; A.L R. to redeem on payment of the sum of 


(7) 99 M. 37, Rs. 617 instead of the Sum of Rs, 30-14-9 
(8) 67 Ind. Ons, 221; 1 Pat. 332; 3 P, L, T. 261; (1922) as ordered by the Subordinate Judge, With 
Pat, 174; A, L R. 1932 Pat, 181, this variation of the amount the deoree of 


ee 
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the Subordinate Judge will stand. The 
plaintiff will have two months to deposit this 
amount in Court, otherwise the suit will 
stand dismissed, 

As each party has succeeded to a certain 
extent the parties will bear their own costs 
in this appeal. 

Adami, J.—1 agree. 

A. Decree waried. 


PATNA HIGH COURT. 
ORBIMINAL ÁPPBAL No. 152 or 1927. 
November 8, 1927. 
Present:—Justice Sir Jawala Prasad, Kr., 
and Mr. Justice Ross. 

WAJID ALI AND OTHERB—ÁÀCOUBED 
APPELLANTS 
versus 

EMPEROR-—OreosiTE PARTY, | 

Criminal trial—Trial by Jury—WAlisdirection— 
Using defence evidence to supply RE in prosecu- 
tion—Criminal Procedure Code (Act V of 1898), s. 162 
—W uness tendered but not. examined—Accused's right 
to copies of previous statements. MUS 

Where a [first Information;Report had been judicially 

found to be false and the Judge in his charge to 
the Jury told them that this decision was not bind- 
ing on the accused or the Jury and that it was 
open tothe Jury to come to a different conclusion 
on the materials before them : 

Held, that the Judge was not bound to tell the 
Jury that they should discard this decision altogether 
from their consideration and that the charge was not 
in any way defective. i 221, col. l | . 

Hari Charan Das v. Émperor (1), distinguished, 

Where certain accused were not named in the 
First Information but the Judge drew the attention 
ofthe Jyfy to the fact that according to the defence 
evidence itself these accused were present at the 
scene about the time of the occurrence and suffered 
injuries: 
Held, that it was open to the Judge, asan argu- 
mentative point to bring to the notice of the Jury the 
fact that the defence involved the presence of thege 

rasons at or about the time and place of occurrence 

ibid 

IMPR is tendered by the prosecution 
for examination, but is discharged without being 
examined or cross-examined, the accused is not 
entitled under s 162, Criminal Procedure Code, to 
get copies of his previous statements to the Police. [p. 
221, col. 2.] = 

Oriminal appeal from a decision of the 


Assistant Sessions Judge, Patna, dated the 


13th July, 1927. f 
Bir Ali Imam Messrs. Ntam and Nooruddin, 


for the Appellant. 
The Aesistant Government Advocate, for 


the Orown. 
JUDGMENT. 
Ross, J.—Of the twenty-two appel- 
lante, their Counsel, Sir Ali Imam, has 
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withdrawn the appeals of ten, viz.,.13 to 92. 
The sentence of appellant No. 929, Abdul 
Rahman, has already expired and the sen- 
tences of appellants Nos. 13 to 2lare on 
ihe piont ofexpiring. We are, therefore, 
concerned only with the appeals of appel- 
lants Nos. 1 to 12. Ofthese, appellant No. 
l has been sentenced to five years' rigorous 
imprisonment, appellant No. 2 to three 
years ; appellants Nos.3 to ll to eighteen 
months each and appellant No. 12 to one 
year, in addition to small fines. 

The case arose out of a communal riot 
in the town of Sasaram on 16th April, 
1826, The appellants were convicted by 
the learned Assistant Sessions Judge of 
Patna in agreement with the verdict of 
the Jury. That verdict was a majority ver- 
dict in the ease of appellant No, 1 Hakim 
Wajid Ali, and a unanimous Verdict in 
the case of the others. The principal charge 
was one under s. 326 read with a. 149, Indian 
Penal Code. Appellants Nos. 1 and 2 
were aleo convicted unders. 148 and the 
other appellants under s. 147. The point 
of differentiation between the first two 
appellants and the others was that the 
former were armed with guns in this riot. 


Learned Counsel advanced four points 
of misdirectionin the charge to the Jury. 
The first was the manner in which the 
learned Judge dealt with the First Informa- 
tion lodged by Fakira Khan one of the 
appellants. He said that that First Informa- 
tion had been judicially found to be false 
and that the decision of the Magistrate 
had been gffirmed by the Sessions Judge. 
He went on to say that this decision was 
not binding on the accused or on the Jury 
so that they could come to a differ- 
ent conclusion on the point on the materials 
before them. Learned Counsel contended 
that the charge ought to have been in 
stronger terms and “that the Jury-should 
have been told that they were not to be 
influenced . by this judicial decision and 
that they should discard it from their con- 
sideration. He referred to the case of 


Hari Charan Dasv. Emperor (1). In that 


vase what had been referred to at the trial 
was the conviction of a co-accused, evi- 
dence of which was inadmissible and the 
Jury had to be warned not to take it into 
account at all. In the present case the First 
Information lodged by Fakira Khan was 
relevant on many grounds and the Jury were 
bound to considerit, The fact that it had 


Me Ind. Cas, 40; A. I, R, 1926 Cal, 728; 27 Or. L, 
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been judicially found to be false was irrele- 
vant and the learned Judge properly told 
them that that decision was not binding 
on them and that they were at liberty to 
form their own conclusion. I do not think 
that there is any defect in this part of the 
charge. 

The next point urged was in connection 
with three of the appellantes, Fakira, Bashir- 
ud-din and Kabiruddin, two of whom, 
Bashiruddin and Kabiruddin were injured. 
The objection taken to this part of the 
charge is that the learned Assistant Ses- 
sions Judge has used the defence of 
these appellants to supply adefect in 
the prosecution evidence. The argument 
only applies to the cases of Bashiruddin 
and Kabiruddin the point being that they 
had not been named in any of the First In- 
formations, andin dealing with that point 
the learned Assistant Sessions Judge drew 
the attention of the Jury to the fact that 
according to the defence evidence they came 
to the mosque at or about the time of the 
occurrence and suffered injuries. The 
argument is that if the defence was to be 
used, it should have been used asa whole, 
namely, that the Alamganj mosque was 
attacked by the Hindus and that it was in 
that connexion that these men were present 
and were injured; whereas the learned 
Judge has taken thisdefence as an admission 
of the presence of these persons at the oc- 
currence which the prosecutionalleged. Now 
the learned Judge was entitled to point out 
that these’men had injuries on their persons. 
The case for the prosecution and the case 
for the defence had been fully stated; and 
it was, in my opinion, open to the learned 
Judge asan argumentative point, to bring 
to the notice of the Jury the fact that the 
defence involved the presence of these per- 
sons at or about the place and time of the 
occurrence. The charge does not go further 
than thatand is not, in my opinion, mislead- 


ing. 

The next point was that the learned 
Judge made a mistake about the age of the 
injuries on certain of the appellants. They 
were injured on 16th and were examined by 
the Doctor on 19th. They themselves told 
him that their injuries were four days old 
(this being their method of ealeulation) and 
the Doctor agreed with that statement. 
The learned Assistant Sessions Judge 
commenting on this has said in a single 
line of his charge that if the injuries were 
four days’ old on 19th, the date of injury 
would be 15th and not 16th. This state- 
ment in the charge, in view of the Doctor's 
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evidence, is plainly a mistake and is in- 
defensible, But the matter is of no great 
consequence and can hardly in any view 
have led to a failure of justice. 

The last point was that the learned Judge 
in discussing the motive stated a case 
which is neither the case for the prosecution 
nor the case for the defence, but an inter- 
mediate case, because he suggests that if 
there was an attack on the mosque, the 
Muhammadans might well have retaliated 
anfi rioted and looted as the prosecution 
case is that they did, whilethe prosecution 
did not in fact admit that this was the 
origin of the occurrence. It seems to me, 
however, that the learned Judge has not so 
much stated an intermediate case as 
suggested that both occurrences might have 
happened. There might have been an 
attack on the mosque and that would have 
led to this rioting and looting of the pro- 
perty of the Hindus. The cases of both 
sides were fairly put before the Jury and 
there is nothing misleading in this part of 
the charge. . 

Reading the summing up of the evidence 
led at this long trial which lasted from 
23rd May until 9th July, it seems to me 
impossible to take any other view than that 
the learned Judge laid the whole case 
before the Jury with great care and ability 
and impartiality. He discussed the evi- 
dence dispassionately and left out nothing 
material. It is hardly possible that in a 
case of this magnitude some defects in the 
charge may not be discovered, but there 
is nothing substantial ia any of the grounds 
taken in this appeal. . 

A minor point, a point of law, wag also 
raised, namely, that the learned Judge 
erred in refusing to furnish the accused 
with a copy of the statement made to the 
Police by a witness who was tendered by 
the Pablic Prosecutor but not examined. 
It appears that this witness Basdeo Singh 
(Witness No. 12 a constable) was tendered by 
the prosecution on the lst of June and was 
discharged without being examined or cross- 
examined; andon the 20th of June, the de- 
fence applied for a copy of his statement to 
the Police. Unders. 162, Criminal Procedure 
Oode, acopy could have been given in order 
that it might be used for contradicting the 
witness; but as the witness had made no 
statement, the learned Judge, in my 
opinion, rightly refused the application. 
In any case, the point is of academic 
interest only. : 

The substantial question in the case is 
the question of sentence. Sir Ali Imam has 
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pointed out that however serious the oocur- 
rence may have been, it took place long ago 
and the appellants were subjected to the 
haragsment and expense of a long trial 
with numerous interlocutory proceedings. 
There seems to be no sufficient reason for 
differentiating the sentences passed on ap- 
pellants Nos, 3 to 11 (eighteen months) from 
that passed on appellant No. 12(one year). 
The reason for the severer sentences on the 
first two appellants, namely, that they were 
armed with guns, while it is a good grond 
does not seem to me to necessitate the 
sentences that have been passed. The 
learned Judge evidently placed Abdul 
Khair, appellant No, 2, in the same category 
with appellant No. 1, Hakim Wajid Ali, but 
on account of his youth—he is 21 years of 
age—he sentenced him to three years’ rigor- 
ous imprisonment instead of five. In my 
opinion the sentence of Hakim Wajid Ali 
should be reduced to three years’ rigorous 
imprisonment and the sentence on Abdul 
Khair to one year. I would also reduce 
the sentences of appellants Nos. 3 to Ll to 
one year’s rigorousimprisonment each and 
would dismiss the appeal of appellant No. 
12. The sentences of fine will stand. With 
the modifications of the sentences, the 
appeal is dismissed. 
Jwala Prasad, J.—l agree, 


A. : Appeal dismissed. 


PATNA HIGH COURT. 
OniMINAL APPHAL No. 23 or 1928. 
May 16, 1928. 

Present :—Mr. Justice Oourtney-Terrell, 
Chief Justice, and Mr. Justice Adami. 
BHAGWAT SINGH. AND ANOTHBR 
—AQO0USED—APPRLLANTB 
versus 
EMPEROR—Rasronpsnt. 

Penal Oode (Act XLV of 1860), 48.84, 804—Joint 
commiasion of offence iginal intention not unlawful 
Sub. ^t action by one likely to bring about death 
—Liability of others. 

If a man joins with another to assault a third, 
even though the origi intention may be merely 
to inflict relatively harmless injuries, and he sees 
his companion in a course of action which may 
reasonably be expected to bring about the death of 
the deceased and takes no steps to interfere with 
that action or to assistthe d , such an aot is 
an act or omission which renders him liable 
CAP 304 of the Penal Codo read with s. 34. [p. 224, 
ool, 2. 


BHAGWAT SINGH f, BMPRROR, 
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Criminal appeal agaihst a decision of the 
Sessions Judge, Saran. 

Messrs. S. P. Varma and B. B. Sahay, for 
the Appellants. 

Mr. C. M. Agarwala, Assistant Govern- 
ment Advocate, for the Orown. 

JUDGMENT. 

Courtney-Terrell, C. J.—Theaccused 
Bhagwat Singh and Rup Narain Singh, have 
been convicted of culpable homicide under 
8. 304 of the Indian Penal Code in respect 
of the death of a man Bikan Singh who 
appears to have died from drowning. They 
have been sentenced respectively to three 
years’ rigorous imprisonment and a fine of 
Rs. 100 and to one year’s rigorous imprison- 
ment and a fine of Rs. 100, 

It appears that on the Ist August last 
year Bikan took his mare to graze ina 
field notfar from his house. He hobbled 
her and returned home. He received news 
that she had been seen straying and he 
went out to look forher. His daughter Musam- 
mat Piaria anticipated that some trouble 
might arise by reason ofthe mare grazing 
on the fields of neighbours and she went 
out and, spoke to her kinsman Deo Singh 
and requested him to go out and see that 
no trouble occurred over the straying 
of this mare and.she mentioned the fact 
that her father had gone out to look for 
the mare. The witness Deo Singh and 
another person named Kapil Singh are the 
principal witnesses for the prosecution and 
itis upon the reliability of their evidence 
that the conviction has been baset. 

In the First Information Report Deo Singh 
gave theefollowing account of what he said 
he had observed :—He related first of all 
the incident of the deceased having left 
his mare for grazing in a field at a little 
distance from the village and he said that 
Bikan Singh’s danghter came and said 
that some one had seized the mare and 
taken it away and that her father had run 
after it. Hewent on to say that he went 
in search of the mareand he met an in- 
dividual who has given evidence, Ramdayal 
Ahir, and enquired if he had seen the mare 
and Rimdayal Ahir pointed it out in the 
distance. When he got at distance of 
about one rassi from where the mare was 
standing on or very close to a bandh which 
runs on the margin of aditch, on the 
farther side of ditch from the field he said 
he saw the two accused Bhagwat Singh 
whom he knew by name and his brother, 
whose name he did not know but could 
identify him, kicking and punching the 
deceased and that he cried out “ what 
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are you doing” afd that Bhagwat Singh 
said thatif he interfered he would be 
treated in the same way and that his 
entire field had been grazad by the straying 
mare. On reaching the place he said he 
found Bikan Singh lying unconscious and 
tried to bring him to his senses: that he 
hiccoughed twice and died. Thereupon he 
raised an alarm and the two accused ran 
away and left in the field their ploughs 
and bullocks. Then he went back to the 
village mounted onthe mare and met the 
witneas Kapil Singh and told him that he 
had seen Bhagwat Singh and his brother, the 
two accused, assaulting the deceased and 
Kapil Singh told him that he had seen 
the two accused taking the mare away. Kapil 
Singh went to the corpse and witness Deo 
Singh went to give information to the 
village, That was the account givea by 
Deo Singh in the First Information Report, 
Ramdayal Ahir who also gave evidence said 
before the Sessions Judge that on the 
morning in question he was ploughing and 
Deo came up to him and asked if he had 
seen the mare and Ramdayal pointed it 
out, the distance and that Deo then turned 
away and went after the mare, so 
that the story up to that point is amply 
confirmed. In his evidence before the 
Sessions Judge Dao gave a somewhat 
different account of the matter which is 
really a more elaborated account, he again 
repeats the story which L have related 
about the straying of the mare, his informa- 
tion of the fact from the deceased's daughter 
and he gives this account of what he saw 
of the assault by the accused*upon the 
deceased, He said that he saw the accused 
beating the deceased with their fists and 
then he saw Bhagwat Singh push the 
deceased's head under water. He arrived 
upon the sceneand Bhagwat Singh and he 
lifted the body out ofthe water and made 
attempts to restore the injured man but 
without success. He repeats again the 
story that the deceased hiccoughed and 
died and he says that the other accused 
Rup Narain was standing by and trembl- 
ing. He then goes on to say that the 
two accused alsoran away and left their 
ploughs and bullocks inthe khet close to 
the bank and he repeats again the story 
that on his way back on the back of mare 
he met Kapil Singh to whom he told all 
that had happened. 

It is true that betwaen the First Infor- 
mation and the account that he gave in 
evidence he has elaborated the story but 
in my view the elaborations do not differ 
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in material respects nor in any important 
respect. It is true that in his evidence 
before the Sessions Jadge he relates the 
incident of the pushing of the head 
under water and he omits that statement 
in his First Information Report and on 
that discrepancy between the two state- 
ments Mr. Varma has placed great 
reliance as indicating that the witness 
was unworthy ofcredence. Deo accompani- 
ed the body to the Thana and also identifi- 
ett the body at the post mortem examination 
but he does not appear to have been actual- 
ly present at the dissection of the body and 
he seems to have had no means of learning 
as & result of the post mortem examination 
of the discovery that the deceased actually 
died from drowning until a very consider- 
able time afterwards and before he had 
time to ascertain the result of the post mor- 
tem examination he had already related the 
fact that the deceased died from drowning 
to many people. It is not surprising in my 
view that this man should merely havein 
his mind at the time when he gave the Firat 
Information that the important part of the 
physical violence done to the deceased was 
in the blews with the fists. He was neces- 
sarily in a somewhat agitated frame of 
mind but the story he gives of the pushing 
of the head under water, holding the 
deceased down and then the attempts to 
restore him, ring true. It is perfectly clear 
that the mere blows which were given with 
fists on the body of the deceased could not 
have brought about his death by themselves 
because they were blows of a character 
which apparently left no serious trace upon 
the body as appeared on examination after 
death, 

The conduct of the accused in leaving 
their bullocks and ploughs in the field at 
the time of the occurrence, making no 
attempt to recover them and running away 
and not yielding to custody until a con- 
siderable time after the occurrence to my 
mind indicates clearly that these men 
knew that Bikan was dead as the result of 
their attack and they could not have 
believed that his death was due to merely 
striking him with their fists. To my mind 
the evidence clearly shows that inasmuch 
as he undoubtedly met his death by 
drowning they must have known that fact 
and must have known that it was no motive 
for leaving their ploughs and bullocks and 
running away and keeping out of custody 
for some days. 

The points made by Mr, Varma in his 
very careful address to us were first of ali 
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that the evidence of the eye-witnesses and 
of Deo in particular was unreliable first on 
account of the discrepancies between the 
story told in his First Information Report 
and the deposition before the Committing 
Magistrate and in his evidencs before the 
Sessions Judge, and further he stated that 
the witnesses’ evidence should be regarded 
with great suspicion because on a former 
occasion some five and twenty years ago 
this witness had been convicted of giving 
false evidence but it appears from what 
we know of that former case thatit was not 
8 case of any great magnitude, and having 
regard to the habits of the people in this 
particular part of the world where the giving 
of false evidence, however deplorable it 
may be, is not considered an offence which 
is fatal to a man’s reputation tosay the least 
ofit, I do not think that much importance 
need be placed on that fact. 

Then Mr. Varma said that the deceased 
may have met his death in this way. He 
says that there is some evidence that the 
deceased suffered from epilepsy and that 
being the case he may have fallen into the 
water in an epileptic fit and got drowned. 
The evidence of the deceased having suffer- 
ed from epilepsy is minute toa degree. It 
naturally, of course, would not be revealed 
by the post mortem examination and one 
cannot exclude it altogether as a remote 
possibility although the probabilities are 
strongly against it, but in our view the 
evidence that the deceased met his deathin 
the way described by the prosecution 
outweighs, probably to an almost conclusive 
degree, the possibility that he met his 
deathe in the way suggested by Mr. 
Varma, 

Asto the second accused Rup Narain 
Mr. Varma contends that this particular 
man cannot be held to be guilty under 
8. 304 read by the slight of s. 34 be- 
cause he merely was present, that he 
merely had the intention of indulging ina 
relatively harmless assault upon the deceas- 
ed, and that there isno evidence to show 
that he actully took part in holding the 
deceased under water. The answer to that 
contention is, to my mind, first of all, that 
to drowna man takes an appreciable period 
of time. It may not be long; it may not 
even exceed one minute but at any rate it 
takes quite an appreciable period of time 
and there was ample time for Rup Narain 
to interfere with his companion in carry- 
ing out the attack in the way in which it 
developed by pushing him under water. 
By s. 32 of the Indian Penal Oode an 
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act includes an omission and that considera- 
tion was pointed out by Lord Sumner in- 
the famous case of Barendra Kumar Ghose 

v. Emperor (1). If a man joins with 

another to assault & third even, though the 

original intention may be merely to inflict 

relatively harmless injuries, and he sees 

his companion in acourse of action which 

may reasonably be expected to bring about 
the death of the deceased and takes no steps 

to interfere with that action or to assist the 
deceasad, such an act is an act or omission 

which to my mind renders him liable under 
the section. Therefore, in my view, both 
the accused have been rightly convicted 

and having regard to the grave results the 

sentences do not seem to me to be exces- 
sive. After all, it should bé apparent to 

any person of however low a grade of intel- 
ligence that to hold an elderly man's head 
under water for any time longer than is 
required toinflict a mere ducking is liable 
to bring about the death of the man. The 
sentence, therefore, seems to me to be 
proper in the circumstances and in my view 
the convictions and the sentence should 
be upheld. 

Adami, J,—I agree. 
A. Appeal dismissed. 
D (D 85 Ind. Gas. 47; 52 0. 197; 29 O, W. N.181; A. 


1925 P. O. 1; quo M W.N. 26; L. E. 6 A. P. O. 
50, 27 Bom. L. R. 148; 6. P. L T. 109; 
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MADRAS HIGH COURT. 
Szoonp Orvin APPRAL No. 1309 or 1923. 
. March 27, 1928, 
Present :—Sir Justice Kumaraswami Bastri, 
Kr., and Mr. Justice Reilly. 
K. VENKATARAYAN AND OTHERS— 
PLAINTIFFS—A PPRLLANTS 


veraus 
V. KESAVAN PATTAR AND OTHERS 
“—DBEFANDANTS Nos. 1, 2 anD 4 To 7 
: —HRHB3PONEENTS, 

_ Hindu Law--Insolvency of father—Suit for parti- 
tion by sons—Alienation by Official Receiver—Pur- 
chaser 8 right—Form of decree in partition surt. 

In asale by the Official Receiver of the property 
of an insolvent Aindu father, the interest of the 
insolvent's sons would not vest in the purchaser after 
8 suit for partition has been filed by the sons against 
their insolvent father. [p, 225, col. 1.] 
Bien Te a feu v. Officia Re- 

, Tanjore an ial Assignee of Madras 
v. Ramachandra Aiyar (3), followed. T 

In a suit for a anon by the sons in such a 
spas the plaintiffs are prima facie entitled toa 

ecree for partition, though in effecting it regard 
will be had to the debts which are payable by the 
father and which are binding on the sons, and 
where the debts for which the Official Recaiver has 
sold the property are neither illegal nor immoral, 
regard will be had to the equities of the pur- 
chaser from the Receiver to whom they wil be 
&llotted on partition if there are no other superior 
equities intervening. (p. 225, col. 2; p. 226, col. Lj 

Second appeal against a decree of the 
District Oourt of South Malabar in A. 9S. 
No. 264 of 1922, preferred against that 
of the Oourt of the Principal District 
Tithe of Palghat, in O. B. No. 547 of 

Mesars, T. M. Krishnaswami Ayyar, P. S. 
Narayanaswami Ayyar and Kuttikrishna 
Menon, for the Appellants, 9 

The Advocate-General and Mr. P. R. 
Ramakrishna Ayyar, for the Respondents. 


JUDGMENT. 

Kumaraswaml Sastri, J.—This 
appeal arises out of a suit for partition 
filed by the plaintiffs who were then 
minors. Plaintiffs Nos. 1 to 3 are the 
appellants. .Their father wasone Kesavan 
Pattar, There was a partition between the 
plaintiffs' father and their uncle Krishnan 
Pattar. Kesavan Pattar, the plaintiffs’ father, 
was declared insolvent and hia interest in 
the preperty vested in the Official Receiver 
The plaintiffs filed a suit for partition 
making various allegations of immorality, 
gambling and other vices against their 
father on account of which they say that 
he incurred debts and as such, those debts 
are not binding on them. The Official 
Receiver obtained possession of the pro- 
perty and during the pendency of the suit 
an injunction was obtained against - the 

15 nd 
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Official Receiver effecting a sale of the 
family properties. But it appears that 
another Official Receiver was appointed 
who had no notice of the injunction and 
he proceeded to sell the family properties. 
The law asthen understood was that the 
insolvent's son’s share also vested in the 
Official Receiver and hecould sell the pro- 
perty including the share of the son also. 
This, however, after the decision of the 
Privy Council in Sat Narain v. Behari Lal 
(i could not be good law. The principle 
of this decision will apply to the Provin- 
cial Insolvency Act also, as it will apply to 
the Presidency Towns Insolvency Act, It 
is also clear from the authorities in Set 
Narain v. Behari Lal (1) and Balavenkata- 
seetharama Chettiar v.\Official Receiver, Tan- 
jore (2) and the recent decision of thé 
Full Bench in Official Assignee of Mad- 
ras v. Ramchandra Atyar (3) that in asale 
by the Official Receiver of an insolvent 
father’s property, his son’s interest would 
not vest in the purchaser after a suit for 
partition had been filed by the sons against 
their insolvent father. The District Munsif 
dismissed the suit on the ground that the 
son's share also vested in the Official 
Receiver, and, therefore, there can be no 
decree ‘for partition. He was of opinion 
that the illegality and immorality 
alleged by the plaintifs had not 
been proved, Onappeal the District Judge 
also tookthe same view and he also dis- 
missed the suit. He held that the trade 
was not ancestral or family trade and he 
also held that the immorality and illegal- 
ity of the debts had not been profed. 

It seems to us that having regard to the 
authorities that decision is untenable as 
the-sale by the Official Receiver would not 
affect the interest of the sons. Therefore, 
they are prima facie entitled to a decree 
for partition though in effecting it regard 
will be had to the debts which are payable 
by the father and which, are binding on 
the sons and on the finding that the debts 
are neither illegal nor immoral regard will 
be had to the equities of the purchasers 
of threeitems of property from the Officia] 

(1) 84 Ind. Oas. 883; 6 Lah. 1; 47 M. L.J. 857; 10 
O. & A. L. R. 1332; A. L R. 1925 P. O. 18: (1925) M. 
W.N. 1; 23 A. L. J. 85; L, R, 6 A, (P. C.) 1; 28 P. 


L. R.81; 27 Bom, L. R. 135; 21 L. W. 375; 1 Lah. 
Cas. 500; 1 O. W. N. 816; 29 O. W. N. 797; 52 I. A. 23 


(P. 0). 
(2) 97 Ind. Cas. 125; 49 M 849; 51 M. L J.209; 24 
n B 345; (1920) M. W. N. 743; A. I. R. 1926 Mad. 991 


. B.). 
(3) 112 Ind. Oas. 541; (1028) M, W. N. 204; 51 M 
aie A. I. R. 1928 Mad, 735; 28 L, W. 109; 55 M. L J; 
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Receiver and they will be allotted on parti- 
tion to the purchasers, defendants Nos. 4 
to 7, if there are no other superior equi- 
ties intervening. To make the meaning 
clear if the price paid by defendants Nos. 
4 to 7 js found to be fair and reasonable and 
as wehave found that the debts of the father 
are neither illegal nor immoral, the pro- 
perty purchased by defendants Nos. 4to 7 will 
be allotted to them on partition, if there 
are no other irregularities in the said pur- 
chase by them. = 

Mr. Ananthakrishna Iyer argues for the 
respondents that the in&olvency does not 
take away the right of the father to deal 
with the properties as a manager before 
& decree for partition is passed in favour 
of the minors, In the present case it is 
difficult to see how we can refuse partition 
to the minors as the decree for partition 
if passed will really relate back to the 
date of plaint and effect a severance from 
that date, As regards the right of the 
father to sell the properties that right 
would not be deemed to exist where there is 
severance of status on the son's {claiming a 
share for partition. In the cage thereare also 
other questions which are difficult for us to 
determine in second appeal. For example 
it is alleged on one side that the share of 
the father was very much more than what 
represented to be the value of his share. 
It issaid thatthe debts amount to over 
a lakh of rupees and the father’s share 
would come to Re. 30,000. On the other side 
it is alleged that the one-fourth share of the 
insolvent alone would be worth Rs. 90,000. 
There ie no question now that the debts 
amoudt to a lakh of rupees and if the 
allegation is true very probably the father's 
share above will goto pay off a great many 
of his debts,  Allegations are also made 
as regards the value of the property pur- 
chased by defendants Nos. 4 to 7. It is alleg- 
ed that they purchased the properties at a 
low price and that if those properties 
were sold in the partition suit they would 
fetch a higher price Here again there is 
no evidence before us and we cannot go 
into that question in second appeal. It 
may be that in the end the sons will 
have nothing after the partition is made 
and accounts are gone into. But that is 
& question to be decided by the trial 
Court. 

We think that the proper order will be 
to reverse the decree of both the Oourts 
below and remand the suit for 
disposal. The District Munsif will pass a 
preliminary decree for partition and take 
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the necessary accounts, ‘The accounts will 
be taken on the footing that the debts of 
the father are neither illegal nor immoral 
and that his sons‘cannot escape the liability 
created by their father. In passing a pre- 
liminary decree regard will also be had to 
the equities in favour of defendants Nos. 4 
to 7. They will be rn the properties 
which they have purchased if it is possible 
to do so in working out the partition. 
The parties are also allowed to adduce 
further evidence as regards the value of 
the properties or as regards the irregulari- 
ties which the plaintiffs allege against 
the sale to defendants Nos. 4 to 7. Costa will 
abide and follow the result. The appel- 
lants will be entitled to a refund of the 
stamp-fee paid by them. The Receiver will 
be entitled to take his costs out of the 
estate if there are any funds in the 
estate. 
Reilly, J.—I agree. 


V. N. V. Case remanded. 


MADRAS HIGH COURT. 
Orvin Revision Parrrions Nos, 813 ann 814 
or 1927. 
August 31, 1928. 
Present :—Mr. Justice Odgers. 
RAMASWAMI AYYAR—DBFENDANT 
— PETITIONER 


veraus 

DORAISWAMY AYYAR—PLAINTIFF— 

° — RHSPONDBNT. 

Contract—Partition between father and son—Debt 
bonds executed by father allotted to son's share for 
discharge--Omisaton of son to E mi ike" of aevi 
by father and subsequent disch rge—Suit for ach 
of contract against son--Liability of son. f 

In a partition between a father and son, certain. 
debt bonds executed by the father were allocated 
to the son's share for being dischar by him and 
there was a provision of liability to the father if 
loas was caused by the son's omission to pay the 
debts. The bonds not being discharged, the father 
kept the debts alive and ultimately discharged them. 
Ina suit by the father to recover the amount: , 

Held, that, inasmuch as the defendant failed to 
discharge the debts in a reasonable time, the father 
was entitled to pay and claim to be indemnified 
therefor and the renewal of the debt by the father 
was not without authority and did not affect the 
liability of the son for breach of contract. 


Petitions, under 8.25 of Act IX of 1887, 
praying thelHigh Court to revise the decrees 
ofthe Court of the Subordinate Judge, 
Tiruvalur, dated the 26th February, 
1927, and passed in S. O. 8,. Nos. 711 
and 964 of 1926. 
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Mr. Muthuswami Ayyar, for the Petitioner. 

Mr. Watrap tSubramanta Ayyar, for the 
Respondent. 

JUDGMEN'T,—When these cases came 
before me at the end of April last, I ad- 
journed them tosee if a settlement could 
not be effectedasit isa case of a father 
suing a son. 

These two persons -entered into a 
partition deed, Ex. A, in 1922 and 
very ill-advisedly, as it seems to me, 
four debts due on bonds executed to 
creditors by the father alone, Exs. B,O, D 
and E were allocated to the son 4. e, he was 
bound to pay them. The debts had been 
undertaken for family expenses in connec. 
tion with ‘the funeral of the wife 
of the plaintiff and the mother of the də- 
fendant. In 1924the father renewed the 
debts by keeping them alive and in 1926 
he discharged them. Thesuit is now for 
recovery of this money that he paid for 
the discharge of these debts from his son. 
The Subordinate Judge has found in 
favour ofthe plaintiff and gave him a per- 
sonal decree against his son with interest 
as damages at 12 per cent. per annum. 

It is first contended before me that there 
is no personal liability to re-pay. As to 
that Iam unable to agree and I think the 
learned Subordinate Judge is correct in the 
way in which he has interpreted the parti- 
tion deed, which contains the clause: “Hach 
Should discharge the debts,if each fail to 
discharge the debts allotted to his share 
and thereby cause loss to the other, it 
should be collected from ths property 
allotted in partition to the person who has 
not discharged the debt.” 

Two cases were cited by Mr. Muthuswami 
Ayyar for the petitioner, a case, viz., 
Imbichi v. Achampat Avukoya Haji (1) which 
at first sight looks in.favour of the peti- 
tioner, but the question there was, did 
certain words in the deed of partition create 
acharge? The default of the dividing 
co-parceners as regards their personal 
liability does not seem to have been raised 
or considered by the Court. The other 
case in Beti Mahalakshmi Bai v. Badan 
Singh (2) is not relevant as there the chnrge 
was stated tobe on certain hypothe- 
cated properties, On the other hand, 
Mr, Watrap Subramania Ayyar has eited 
Dorasinga Tever v. Arunachalam Chetti (3) 


1) 39 Ind. Cas 867; (1917) M. W. N. 533: 
AA oL wia AN) ML, 
@) 74 Ind, Coa, 027; 45 A. 049; 21 A. L. J. 004; A, L 


R. 1924 AIL 1 
(3) 23 M. 441, 
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which apparently decided that an agree- 
ment of this sort is not merely a contract 
ofindemnity but the defendant is bound 
to discharge the debt within a reasonable 
time and hisfailure to do so within three - 
years was a breach notwithstanding the 
factthat the third party had not enforced 
his claim against the plaintiff. See Raghu- 
natha Chartarv.Sadagopa Chariar (4) and 
Ansur Subba Naidu v. Bathuia Bee Bee 
Sahiba (5). Here the son had three or four 
years in which to discharge the claims and 
the evidence which is believed by the 
learned Subordinate Judge is that the 
creditors were pressing the father and in 
consequence the father discharged the 
bonds. There was, of course, no under- 
taking onthe part of the creditors to look 
for satisfaction of their debts to the son, 
lt, therefore, seems to me that there is 
nothing in thé second point taken by the 
petitioner that the father should not have 
renewed these promissory notes and 
discharged them after the date of partition. 

The third point is as to 12 per cent in- 
terest. There appear to be three bonds of 
12 per cent and one bondof 18 percent. 
the Subordinate Judge has given interest 
as damages at 12 per cent. which is ap- 
parently less in the aggregate than the 
father had to pay for the discharge of these 
bonds. Itseems tome on the whole that 
there isno reason to interfere with thia 
question of interest. Holding, as I do, that 
The Subordinate Judge was justified in 
coming to the conclusion that he has 
arrived abon all the points raiged, the 
civil revision petitions must be dismissed 
with costs in one petition only. 

v, N. V. Petition dismissed, 

(4) 12 Ind. Oas. 353; 36 M, 348; (1011) 2 M. W.N, 
227; 10 M. L. T. 300; 21 M. L. J. 983 


(8) 1 Ind. Oas. 269; 34 M. 479 at p. 480; (1910) M. W, 
N. 302; 8 M. L. T. 188. 


BRMADRAS HIGH COURT. 
Civit, Revision PATITION No, 813 or 1927. 
March 14, 1928, 

Present : —Mr. Justice Davadoss and 
Mr. Justice Jackson. 
MACHANJEERI AHMED —DarPBNDANT— 

PATITIONER 


veraus 
K. GOVINDA PRABHU-PraiNTIFF— 
RESPONDENT. 
Pranineial Insolueney Act(V of 1920), &, 78--Suit 
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against insolvent during pendency of insolvency Rua 
ceedings—Lamitation—Plaintiff, whether entitled to 
exclusion of time during which insolvency proceedings 
were -pendang. 

The benelit ofs. 78 of the Provincial Insolvency 
Act can only be invoked bya party who wants to 
proceed against an insolvent after the adjudication has 
been annulled, It has no application to proceedings 
during the -pendency of the insolvency proceedings. 

The .fact that when a debtor is adjudicated in- 
solvent the creditor is not entitled to proceed 
against him except with the leave of the Court 
does ‘not entitle a creditor to come years aftert 
order of adjudication is made and filee suit against 
the insolvent in the ordinary Court and claim the 
benefit of a. 78 of the Act. So long as the insolvenoy 
proceedings are pending, the period of limitation is 
suspended, provided the claim was not barred on 
the' day of adjudication, and if the order of ad- 
judication is annulled, the rightto proceed against 
the insolvent would revive and the period durig 
which the ingolvency proceedings were pending woul 
be excluded if the person wishes to proceed against 
the insolvent or his property, 

In re Benzon, Bower v. Chetwynd (1), Ramaswami 
Pillai v. Govindasami Naicker (2) and Sidhraj Bhoj- 
raj v. Alli Haji (3), followed, 


Petition, under s.£5 of Act IX of 1887, 
praying the High Oourt to revisethe dec- 
ree of the Court of the Subordinate Judge, 
ToU Malabar at Oalicut, in 8. O. No. 732 of 
1926. 

Mr. K.P. Ramakrishna Atyar, for the 
Petitioner. 

Mr. K. Kuttikrishna Menon, for the Re- 
spondent, 


JUDGMENT.—This is an application 
to revise the decree of the Subordinate 
Judge in Small Cause No, 732 of 1926. The 
contention of the petitioner is that the 
suit is barred by limitation and thats, 78 
of the ‘Provincial Iüsolvency Act does not 
apply to this case. The Subordinate Judge 
held thatthe suit wasnot barred inasmuch 
astheinsolvency proceedings were pend- 
ing atthe time ofthe suit. The question 
is whether & person, who brings a suit 
against an insolvent during the pendency of 
the insolvency proceedings is entitled tothe 
benefit of 8.78. Section 78says: “Where an 
orderofadjudication has been annulled under 
this Act, in computing the period of limi- 
tation prescribed for any suit or application 
for the execution of a decree [other than 
a suitor application in reepect of which 
the leave of the Court was obtained under 
sub-s. (2) of 8.28] which might have been 
brought or made but for the making of an 
order of adjudication under this Act, the 
period from the date of the order of adjudi- 
cation to the date of the order of annull- 
ment shall beexcluded.” The benefit of 
s. 78can only be invoked by a party who 
wants to proceed against an insolvent 
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after the adjudication has been arfnulled. 
It dccs not say anything about the pro- 
ceedings during the pendency of the insol- 
vency proceedings. Section 28 (2) of the 
Act says: " No creditor to whom the in- 
solvent is indebted in respect of any debt 
provable under this Act shall during the 
pendency of the insolvency proceedings 
have any remedy against the property of 
the insolvent in respect of the debt, or 
commence any suit or other legal proceed- 
ings, except with the leave of the Court 
and on such terms as the Oourt may im- 
pose.” When a debtor is adjudicated in- 
solvent, the creditor is not entitled to pro- 
ceed against him except with the leave of 
the Oourt. This does not ‘entitle the 
plaintiff to come years after the order of 
adjudication is made and file a suit against 
the insolvent in the ordinary Court and 
claim the benefit ofs. 78, Bo long as the 
insolvency proceedings are pending, the 
period of limitation is suspended, provided 
the claim was not barred on the day of 
adjudication, and if the order of adjudica- 
tion is annulled the right to proceed 
against the insolvent would revive and the 
period during which the insolvency pro- 
ceedings were pending would be excluded 
if the person wishes to proceed against the 
insolvent or his property. The case in In 
re Benzon, Bower v. Chetwynd (1) is a clear 
authority for the position that a person who 
wants tosue in the ordinary Oourts for, 
relief against an insolvent cannot claim the 
benefit of s. 78. As observed by Channell, 
J. “A debt does not become barred by 
lapse of time if it was not so barred at the 
commencement of the bankrupicy, and of 
this there can be no doubt, but this is 
only in the bankruptcy.” This decision 
was followed in Ramaswami Pillai v. Go- 
vindasami Naicker (2). The same view 
was heldin Sidhraj Bhojraj v. Alli Haji 


3). 
We hold that the plaintiff is not entitled 
to exclude the time during which insol- 
vency proceedings were pending because 
they have not yet been annulled. | 

We allow this civil revision petition with’ 
costs and at the same time allow the re- 
spondent to withdraw the suit with liberty 
to bring a fresh suit if so advised. 

Y. N. V. Petition allowed, 

(1) (1914) 2 Oh. 68; 83 L. J. Uh. 658; 110 L. 'T. 926; 
91 Manson 8; 58 8. J. 430; 30 T. L. R. 435. 

(2) 49 Ind. Cas. 625; 42 M. 319; (1919) M, W. N. 698; 
36 M L. J. 104; 25 M. L. T. 247. 

(3) 67 Ind. Oas. 757; 47 B. 244; 24 Bom. L. R, 508; 
A. I, R. 1923 Bom. 33, 
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MADRAS HIGH COURT. 
BHOOND Orvin, APPHAL No, 1099 or 1925. 
Beptember 19, 1928. 
Present:—Mr. Justice Odgers, 
OHALLA ELLAMANDA AND OTHERS 
—DEPFBNDANTS —ÁPPELLANTS 


versus 
OHALLA PEDA ELLAMANDA 

AND ANOTHR&—PLAINTIPFS—RESPONDENTS, 

Hindu Law-—Joint family—Separation of some 
members—Remaining members, presumption as to 
jointness of. 

Where a separation of some members has occurred 
in a joint Hindu family, there is no presumption 
either way as tothe joint or separate status of the 
remaining 5 ae Aerie pas be proved in the 
ordinary way. . 230, col. 1. 

Jati v. Paneer Lal (1) and Palani Ammal v. 
Muthuvenkatachala Moniagar (3), referred to. 


Second appeal against a decree of the 
District Oourt of Guntur, in Appeal Suit 
No. 183 of 1924 preferred against that 
of the Oourt of the District Munsif of 
ert LE Original Suit No, 359 of 
1921. 


Messrs, Ch. Raghava Rae and A, Sunda- 
ramier, for the Appellants, 

Mr. V. Govindarajachari, for the Re- 
Bpondenta. j 

JUDGMENT.—This was a suit for 
the establishment ofthe plaintiffs’ right 
to certain property as reversionary heirs 
of one Virareddi. There were three brothers 
Somi, Vira and Venkatareddi and it is 
admitted that the last named separated 
from the other twe and the point in the 
case is whether the other two remained 
separate or joint after the separation of 
Venkatareddi. Virareddi having died in 
1879 leaving a widow Ramakka who died 
in July 1921 and after her death the suit is 
brought by Venkatareddi claiming to be 
the reversionary heir of his brother 
Virareddi, Somireddi having died in 1882. 
The appellants-defendants contended that 
the properties in question were obtained by 
Ramakkafrom Somiteddiby Ex. 2. Item 
No. 3 of the plaint property is admittedly 
Virareddi’s self-acquisition and the 
question is as to the other items. 

Both the lower Courts have found in 
favour of the plaintiff, but Mr. Oh. Raghava 
Rao for the appellants-defendants raises 
three points in second appeal, namely, 
first, that the issues are not properly 
framed, in that issue as to whether 
Virareddi died possessed of the suit pro- 
perties was not framed in the District 
Munsif's Oourt, it being necessary for a 
plaintiff in a reveraionary suit to prove 
that the last male holder died possessed 
.of the property. claimed. It would have 
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been much more satisfactory if, instead 
of trying to make out what the allegations 
of each party were from the judgments 
of the lower Courts the pleadings had 
been printed in order to see what really 
was the case raised on ach side. The 
plaintiffs apparently alleged that the pro- 
perty belonged to the last male holder; 
the defendants deny all knowledge of the 
three brothers and were content to rest 
their title on  Ra&makka alone. They, 
however, added that the property does not 
belong to Virareddi; and that when he 
died he had no self-acquired or ancestral 
property. But as the learned District 
Munsif points out the real allegation in 
the written statement seems to be that 
though Virareddi had no property when 
he died, his wife Ramakka acquired pro- 
perty after his death, which would thus 
be her self-acquisition. The learned 
District Munsif, therefore, justifies the 
issue as framed by his predecessor. The 
learned District Judge points out that 
in the written statement there is no 
hint that there was either division between 
Venkatareddi, Somireddi and Virareddi or 
re-union of the latter two; on the other 
hand, the written statement pleaded total 
ignorance of the existence of the three 
brothers and states that Ramakka got the 
suit properties by  self-acquisition, In 
other words the defendants do not seek 
to go further back than Ramakka and the 
learned District Judge on & consideration 
of the plaint and the written statement 
considered that the issues had been pro- 
perly framed. I cannot say that he is 
ng. A 
TAB to the second question which is that 
the findingof the learned Judge has been 
coloured by his finding that there is no 
presumption that the remaining brothers 
of the family, namely, Somireddi and 
Virareddi continued to be joint after 
Venkata's separation, he refers to Jatti v. 
Banwari Lal (1), That is a case in the 
Privy Council following the case in Balabux 
Ladhuram v. Rukhmabat (2). Lord Dune- 
din observes that there is no presumption, 
when one co-parcener separates from the 
others, that the latter remain united. 
“Their Lordships think that an agreement 
amongst the remaining members of a 


.402; 45 M. L. J. 355; 21 AL. J, 
sah A PR. 1933 P. 0.136; 18 L. W. 373; (1923) M. 
W'N.687. 25 Bom. L. R. 1256; 4 Lah. 350; 28 O, W. 
N. 785; 33 M. L. T. 283; 50 I. A. 192 (P. O). 
(2) $0 0. 725; 801, A. 130; TO. W. N, 612; 5 Hom, 
L. R, 469; 8 Sar. P. O. J. 470 (P. O2, 
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family to remain united or to re-unite 
must be proved like any other fact." The 
latest decision of the Privy Council is 
Palani Ammal v.Muthuvenkatachala Monia- 
gar (3) which holds that a Mitakshara 
‘family is presumed in law to be joint until 
itis proved that the members have separat- 
ed. After saying that a single member 
can separate himself from the other 
members of the joint family, their Lord- 
ships observe that the fact that the re- 
maining members contained to be joint 
may, if disputed, be inferred from the 
way the family business was carried on 
after their previous co-parcener had separat- 
ed from them. This latest decision of 
the Privy Oouncil was not available to the 
learned District Judge when he heard the 
appeal. But it isnot contended that it 
in any way overrules the previous deci- 
sion of their Lordships in Jatti v. Banwari 
Lal (1). I take it thatthe joint effect of 
.the two decisions is that there is no pre- 
sumption either way and after a separa- 
‘tion has occurred in the family the joint 
or separate status of the remaining 
members must be proved inthe ordinary 
way. Even though the learned Judge was 
somewhat handicapped in his statement 
‘of the law by not having the latest 
decision before him, he goes on to notice 
the evidence at great length on one side 
and the other, and itis impossible to Bay 
that he has discussed it under any wrong 
idea of presumption of onus. 

The third point is what has been called 
a kind of estoppeland the facts are fully 
set out in para, 10 of the District Munsit's 
judgment. As pointed out by the learned 
District" Judge, it is not relied on as a 
real estoppel in law, bat it ie said that 
ihe plaintiff had witnessed the mark of 
hisdaughteron & maintenance deed where- 
by 4acres and odd of the plaint property 
were secured, to her for maintenance 
and. that this operates as evidence to show 
that he admitted the title of Ramakka's 
slienees, Both the Courts have decided 
that it does not in any way estop or 
militate against the plaintiffs’ present 
prehon and it would seem that this is 

ased on common-sense, for this desd was 
, Witnessed long before there was any idea 
of Venkatareddi becoming entitled as 
reversioners to this property and there 


' (3) 87 Ind. Cas, 333; 48 M. L.J:83; AIR. 

49; 6 P. L. T. 133; 21 L. W. 439; (1995) M. LA 

S Pat L, R. i25 Bom. LR 735; 29 O. W. N. 848: 
LA. L. J. 746; L., R, . 0.) 143; . 954; 521 

reek ae (P. O.) 143; 48 M, 254; 52 1 
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can be nothing to prevent him as father 
of his daughter, when he did not know 
whether he would ever be & reversioner, 
from taking all thathe could get for the 
benefit of his minor girl, on the princi- 
ple stated in Rangasami Gounden v. Nachi- 
appa Gounden (4). The proposition as 
stated by the learned Judge as arising 
from that case is possibly too strongly 
put if he meant to say that an estoppel 
cannot under any circumstances thus arise, 
but this conclusion in agreement with that 
of the Munsif is undoubtedly correct. 

All the points raised for the appellants, 
therefore, fail and the second appeal 


must be dismissed with costs. 


V.N. V, Appeal dismissed, 

(4) 50 Ind. Cas. 408; 42 M. 523; 36 M, L. J. 493; 17 
. L. J. 536; 29 O. L. J. 539; 21 Bom. L. R. 040; 3$ 
W. N. 777; (1919) M. W. N. 262; 26 M. L. T. 5; 
L. W. 105; 46 I.A. 72; 1U. P. L.R. (P. O.) 66 
. 0 


2. 


ab 


RS 


MADRAS HIGH COURT. 

Sroonp Oivin APPEAL No. 1246 or 1925, 

August 15, 1928. 

Present :—Mr. Justice Wallace. 
AKKALI THIRUVANGADAM MAMMAD 
—PLAINTIFF—ÁPPELLANT 
- Versus 
OHATHAMKARA AMMAD AND OTBERS— 
DaPANDANTS— RESPONDENTS. 

Malabar Law—Karnavan of tarwad, omission of, to 
contest appeal, whether | amounis to negligence— 
Ex parte decree, binding character of. 

An ex parte decrees passed against the karnavan 
ofa Malabar  tarwad is just as much binding 
on the other members ofthe tarwad until it is set 
aside as any other decree passed after contest. [p. 


231, col. 1.) 
The mere failure of the karnaian to contest an 


appeal when there is no negligence or fraud or 
collusion is not such gross negligence on his part as 
to render the decree in appealnot binding on the 
tarwad. [p.231, coL 2.] |, 

Second appeal against the decree of the 
District Court of N. Malabar in A. 3. No. 
657 of 1922, preferred egainst that of 
the Court of the Additional District Munsif 
of Badagara, in O. B. No. 855 of 1921. - 

Mr. V. P. Karunakaran Nambiar, for the 
Appellant. : 

Mr. K.P. Ramakrishna. Iyer, for the 
Respondents. i 

JUDGMENT.—This second appeal 
arises under the following circumstances: 
The plaintiff who is a junior member of 
a tarwad sued to havea declaration that 
the decree in A. S. No. 138 of 1917 passed 
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against the 5th defendant as karnavan of 
ihe tarwad is not binding on him, and 
for an injunction restraining the decree- 
holders from executing it. At one stage 
the plaintiff maintained thatthe 5th defend- 
ant was not karnavan at the time of the 
decree, but that position he gave up sub- 
sequently. His main contention is that, 
as the karnavan did not contest the appeal, 
the tarwad was not represented; if that 
argument is not accepted, he contends 
that the karnavan was so grossly negligent 
that the decree must be held to be not 
binding on the tarwad, Both the lower 
Courts dismissed his case and he appeals, 

The appellate judgment in A. 8. No, 
138 of 1917 was passed in an appeal against 
the judgment in O.S. No. 153 of 1915. 
That suit was by certain melcharthdars 
from one Achotti to recover the paramba 
from one Avulla, who held under the 
karnavan. The trial Court therein held that 
the title was in Achotti and gave a decree 
for possession of the paramba. It also held 
thet certain payments of rent by Avulla 
to the karnavan were not honestly made, 
and spare a decree for those rents against 
Avulla. The plaintiffs therein did not 
appeal. Avulla appealed. The Appellate 
Court held that the payments of rent to 
the karnavan were binding on Achotti, so 
far as Avulla was concerned, but went 
further and held that Achotti could recover 
them from the tarwad. The karnavan had 
engaged a Vakil to represent him in the 
appeal, but when it came on for argu- 
ment, the Vakil said he had no instructions, 

The present appellant's first eontention 
is that, in these circumstances, the tarwad 
was not represented in the appeal. I do 
not follow this contention. An ex parte 
decree is just as binding as any other 
until it is set aside. The tarwad had 
notice of appeal through its karnavan by 
whom it was represented thronghout and 
did not choose to appear, I am not 
referred to any decision which goes to the 
length of saying that in such circumstances 
the tarwad was not represented in the 
proceedings. This contention was never 
put forward in the plaint and it appears 
to me to be untenable. 

There remains the second contention, 
namely, that the failure of the karnavan 
to contest the appeal was such gross 
negligence that the decree will not bind 
the tarwad. In order to see whether the 
karnavan was guilty of negligence in not 
contesting the appeal, it is essential to put 
ourBelves into his place at the time the 


ee 
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appeal came up for hearing. The point which 
went against the karnavan in the appeal 
judgment was that the tarwad was liable 
to Achotti for the rente paid by Avulla 
to the karnavan. No doubt the plaintiffs 
in that suit had asked inthe alternative 
for the recovery of the rents from the 
tarwad, but the trial Court had refused 
that relief and the plaintiffs had not appeal- 
ed. I'he appeal was by Avulla and in his 
appeal petition he did not put up any 
alternative prayer that the rents should 
be decreed against the tarwad. Nor had 
he even put forward such a plea in his 
written statement in the suit. The Appellate 
Court thus went out of its way to grant 
relief against the tarwad for which no one 
had asked. There was nothing in the 
grounds of appeal filed by Avulla to put 
the karnavan on guard that the Appallate 
Court might pass a decree for the rents 
against the tarwad,and, therefore, there 
was nothing which it was necessary for 
him to conteston behalf of the tarwad. 
I find it very difficult to hold that in such 
circumstances the karnavan was negligent 
in not contesting the appeal and I am 
certainly not prepared to differ from the 
lower Appellate Gourt in holding that he 
wa8 not. 

Oertain rulings have been cited to me 
by the appellant's learned Vakil but he 
has not cited any ruling which lays down 
the only proposition which would benefit 
him here, namely, that the mere failure of 
the karnavan to contest an appeal when 
there was no negligence or fraud or collu- 
sion, will render the decree in the «appeal 
invalid against the tarwad. The fuling 
reported as Durgamma v. Kechamayya (1) 
has been relied upon. That goes the length 
of saying that failure to raise an obvious 
plea might amount to sufficient allegation 
of gross negligence amounting to fraud or 
collusion; but it does not help here, 
since I cannot hold the karnavan responsi- 
ble for not raising a plea to meet a case 
of which he had no notice. The ruling in 
Thenju v. Chimmu (2) is a clear case of 
negligence. It is not obligatory on a 
karnavan to spend money in appearing 
in a case in which on the pleadings 
there is no case for him to meet. It might 
in fact be argued that to spend money in 
such cases is to waste it. An honest de- 
fence may sometimesconsist in not defend- 
ing at all. 4 


(1) 91 Ind. Cas 717; 48 M, L. J. $51; (1025) M, W. N. 
103; A. I. R. 1925 Mad. 798. . A 
Q) 1M. 


* 
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I em not} prepared to interfere in this 
case and dismiss this second appeal with 
costs, 


“YENG. Appeal dismissed. 


———— 


MADRAS HIGH COURT. 
Oivi Apparat No. 172 oF 1924. 


AND 
APPEAL AGAINST ORDERS Nos. 168 anp 169° 
or 1924. 
August 28, 1928, 
Present:—Mr, Justice Devedoss and 
Mr. Justice Walsh. 

KRISHNA REDDIAR AND OTHHBS— 

DEFENDANTS—-APPELLANTS 


versus 
RAMANUJA REDDIAR AND ANOTHER 
—PrAiNTIFES—HRESPONDRNTS, 

Civil Procedure Code (Act V of 1908, O. XXVI— 
Report of Commissioner, failure to object to, in trial 
Court—Objectiona, whether can be raised in appeal 
—Power of Court to consider 1f report is outside scope 
of warrant. 

Though the Court has power to go into the 

uestion whether a Oommissioner’s report under 

. XXVI, Civil Procedure Code, is outside or within 
the scope of his warrant, a party who does not 
object to the report of the Commissioner under 
O. XXVI, Civil Procedure Code,in the trial Court, 
is not entitled to come up to the Appellate Court 
and object to the recommendations made by the 
Commissioner, [p. 232, col. 2.] 

Appeal against the decree of the Court 
of the Subordinata Judge of Mayavaram, 
dated the 16th January, 1924, in O. 8. No. 
63 of 1943 (O, S. No. 26 of 1920, Tiruvalur, 
Sub-Court) and against the order of the 
said Oqifrt of the Subordinate Judge of 
Mayavaram, in I, A. No. 35 of 1924 and I. A. 
No. 28 of 1924 both dated the 17th March, 
1924, in the said O. S. No. 63 of 1923, 

Mr, C. A. Seshagiri Sastri, for the Peti- 
tioner. 

Messrs. A. Krishnaswami Iyer, T. S. 
Ramaswami Iyer, V. Sundaramier and D. 
Kolandai, forthe Respondents. 

‘JUDGMENT.—This appeal No. 172 
of 1924 is against the final decree passed 
in a partition suit. The only points urged 
by Mr. Seshagiri Sastrifor the appellants 
are that the Commissioner was not justified 
under thewarrant of commission to award 
tothe plaintiffa sum of Rs. 1,400 against 

defendants Nos. 1 and 2, and that he was 
not justified in dividing the trees in such 
a way as to inconvenience defendants Nos. 1 
to 3. 

After the passing of the preliminary 
decree a Commissioner was appointed to 
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divide the properties between plaintiffs 
Nos. 1 and 2 and defendants Nos. 1-to3.The 
Commissioner divided the properties, and 
with regard to houses which are items Nos. 
land ? in schedule O(1) he said, “As the 
defendants’ houses are good ones, as the 
plaintiffs house has to be built anew 
the 2nd defendant shall pay Rs. 1,000 and 
the Ist defendant Rs. 400 to the 2nd 
plaintiff.” This observation of the 
Commissioner, Mr. Seshagiri Sastri con- 
tends, amounts to an award which he was 
not authorised to make under O. XXVI, 
r. 140f the Code of Civil Procedure, - The 
first paragraph of 14 (1)is "The Commie- 
i if authorised thereto by 
the said order, award sums tobe paid for 
the purpose of equalising the value of the 
shares.” We do not think that the 
Commissioner in this case made an award 
between the parties but only made a re- 
commendation to the Court that that would 
be the proper way in which the values 
could be equalised. It is urged tbat the 
Commissioner took no evidence, did not 
examine witness as to the value of the 
houses and overlooked the valuation given 
in the plaint. There is no evidence as to 
what the Commissioner did. It is not 
likely that the Commissioner would not 
have made enguiries as to the value of the 
houses and we may takeit that he made a 
fair estimate of the value of the houses 
before making the recommendation. Defend- 
ants Nos. Land? did not choose to file 
objections to the Oommissioner’s report 
before the Subordinate Judge but contend- 
ed themselyes by not appearing at all 
before the Court. The Subordinate Judge 
on the materials before him was justified 
in passing a decree as recommended: by the 
Commissioner. We hold that the Commis- 
sioner did not assume any jurisdiction 
whish was not given him by the warrant. 
He only made a recommendation which in 
the circumstances of the case, the Sub- 
ordinate Judge found to bea satisfactory 
solution of the. position, When a party 
does not object to the Commissioner's 
report in the lower Oourt, he is not entitled 
tocome up to this Court and object to the 
recommendations made by the Oommis- 
sioner. No doubt this Court is not 
precluded from considering whether. the 
Commissioner acted within his. jurisdic- 
tion or not.. But that would not justify a 
party who dces not choose to be present 
before the Commissioner and urge his 
objections before him and who does not 
file objections to the report of the Gommis- 
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sioner before the bower Court, to come up 
hereand say that he was negligent and 
careless in the lower Court, and should be 
allowed to urge his objections which if 
he had done before the lower Courts the 
points in dispute could have been ad- 
justed and settled in a satisfactory way by 
the lower Court. We think it is unneces- 
sary to consider in the view the cases in 
Kankatala Chellamaiya v. Poleshetti Pay- 
aiya (1)and Ahmad v. Khasaji (2). As 
we havesaid, we think this Court has 
power to gointo the question whether 
the Commissioner's report was outside 
the scope of his warrant or within the scope 
of the warrant. But we find that what he 
said was only his recommendation and 
that was within the scope of his warrant. 

As regards the {question of trees, he did 
what the decree directed him to do. 
the decree there is a direction that the 
trees should be divided equally. That is 
what he has done and if the defendants had 
any other suggestion to make, they should 
havemade theminthe lower Oourt. This 
Court is notin a position to do anything 
better than what the Oommissioner has 
done. 

There is noother point in the appeal 
which fails and is dismissed with costs. 

As regards O. M. A. Nos, 168 and 169 
of 1924, the defendants have not shown 
any ground for setting aside the ea parte 
order. The order of the Sub-Judge is 
correct and is dismissed with coste in one 
case. e 


Appeal dismissed. 


MADRAS HIGH COURT. 
Second Orvir, Arrear No, 611 or 1925, 
April 26 1928. 

Present:— Justice Sir William 
Watkins Phillips Kr., and 
Mr. Justice Odgers. 
SANKARAMBODY VIJIARAGHAVA- 
OHARIAR—P reintige—APPBLLANT 


versus 
RAMANUJACHARIAR AND oranss 


DargNDANTS—HESPONDANTS, 

Hindu Law—Widow—Invalid alienation—Subsequ- 
ent surrender, validity of, 

Where a Hindu widow, having effected certain 
alienations of her husband's property of which one 
was held not to be for necessity and consequently not 
binding on the reversion, surrendered hor estate in 
favour-of the reversioners : 
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Held, that the surrender was not valid. since, on 
account of the prior invalid alienation, she could not 
&nd did not surrender the whole of her estate. 

Sakharam v. Thama (2), relied on. 

Second appeal against a decree of the 
District Court, North Arcot, in JB. 
No. 362 of 1923 preferred against that 
of the Courtof the District Munsif Arni, 
in O. S. No. 418 of 1922. 

Messrs. C. S. Venkatachariar, A. C. 
Sampath Iyengar, V. C. Rajagopalachariar 
T V. S. Govindachariar, for the Appel- 

aht. 

Mr. K. Bashyam Iyengar, tor the Respond- 
ents. : 

JUDGMENT,-—1n this cage the widow, 
having effected certain alienations of her 
husband's property of which one was held 
not to be for necessity and consequently not 
binding on the reversion, afterwards pur- 
ported to surrender the whole of her estate 
in favour of the reversioner. As pointed out 
by the Privy Council in RangasamiGounden 
v. Nachiappa Gounden, (1)a@ surrender in 
order to be valid must be a surrender of 
the complete interest of the widow in the 
estate. And Lord Morris is quoted at page 
532* as follows:— 

“It may be accepted that, according to 
Hindu Law, the widow can accelerate the 
estate of the heir by conveying absolutely 
and destroying ther tlife-estate. It waa 
essentially necessary to withdraw her own 
life-estate so that the whole estate should 
get vested at once in the grantee”. This 
doctrine was accepted in thatcase and ex- 
plained by the further observation: "it is 
the effacement of the widow an effacement 
which in other circumstances is effetjed by 
actual death or by civil death which opens 
the estate of the deceased husband to his 
next heirs at that date. Now there cannot 


- be a widow who is partly effaced and partly 


not so.” To apply this principle it is clear 
that when the widow purported to surrender 
her estate she did not and could not sur- 
render the whole of her husband's estate so 
as to efface herself entirely, The previous 
alienations were her own act and she could 
not get rid of them. To that extent she 
was unable to surrender the whole of the 
estate and, therefore, the surrender whivh 
she purported to make is invalid. This is 
also the view taken in the decision in Sakha 
ram v. Thama (2) and there is. no reason 

(1) 50 Ind. Cas. 498; 42 M. 523; 46 I. A. 72 36 M. L. 
J, 493; 17 A. L. J. 536; 29 O. L. J. 539; 21 Bom. L, R. 
640; 23 O. W. N. 777, (1919) M. W.N. $62; 28 M.L. T. 
5: 10 L. W. 105; 1 U. P. L. R. (P O)68 (P. O) 


2) 107 Ind Osa 265; 51 B. 1019; 29 Bom, L. R. 1571; 
A, T. R. 1928 Bom. 26° 


*Page of 42 M, —[Ed.] 
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whatever to take any other view ın accordance 
with the doctrine laid down in Rangasami 
Gounden v. Nachiappa Gounden (1). Certain 
cases have been mentioned in which such 
a surrender has been acted upon, but the 
question whether it was a valid surrender 
or not was not raised and, therefore, those 
decisions are not authority in the present 
case. The contention that there is a resi- 
duary estate in the widow even after she 
has alienated the whole estate may or may 
not be correot:j VideSeguChidambaramma y. 
Sareddi Hussainamma (3).] It is quite im- 
material in determining the validity of the 
Burrender. 

The appeal must, therefore, be allowed and 
the appeal remanded to the lower Appellate 
Court for disposal on the otherissues. Cost 
to abide the result. The Court fee will be 
refunded to the appellant. 

„N. V. 
30 Iud. Oas. 101; 39 M. 565; (1915) M. W. N. 577; 
T, 304, 


v eal allowed. 
p 
2 L. W. 952; 39 M, L. J. 548; 18 M, L. T. 


MADRAS HIGH COURT. 
URIMINAL Revision Oasu No. 846 or 1928, 
TAKEN UP No 68 or 1928. 
December 13, 1928. 
Present:—Mr. Justice Jackson. 

In re ASSAM MASALIARAKATH 
KUNHI BAVA—Acooszp. 

Criminal trial—Sentence—Awarding of imprison- 
ment till rising of Court, whether legal, 

Where éhe law lays down that for a certain offence 
as for that under s, 471 or s. 198, Penal Code, 
the punishment shall be imprisonment, it means that 
the offender shall go to Jail, and imprisonment till the 
rising of the Courtis a clear evasion of that intention. 


T Mr. N. S. Mani for the Public Prosecutor, 
for the Orown. 

Mr. P. Govinda Menon, for the Accused. 

ORDER.—The accused is clearly proved 
to have deliberately fabricated and used 
a false endorsement on a pro note for his 
defence in the suit upon the note, and 
was rightly convicted under s3. 193,196 and 
471, Indian Penal Oode. He was sentenced 
till the rising of the Court and to paya 
fine of Rs. 300. He did not appeal. Where 
the statute lays down that for a certain 
offence as for that under s. 471, Indian 
Penal Code, or under s. 193 the punishment 
nhall be imprisonment it means that the 
offender shall go to Jail, and imprisonment 
till the rising of the Courtis aclear evasion 


of that intefition. ee 
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Possibly in rare casas when the offence 
is obviously technical a Court may be 
justified in taking the extreme step of 
evading the Statute which it is appointed 
to administer; but on the learned Judge's 
own showing this was not such a case, 
That the accused is a fairly respectable 
man, and not a hardened litigant are not 
circumstances of extenuation. Nor cau 
he be described as the tool of the Vakil's 
clerk he is supposed to have employed; if 
the metapher is to be used atallthe Vakil’s 
clerk was his tool. It was aclear case of 
deliberatefraud. Overand above the fine 
inflicted the accused is sentenced to six 
months' rigorous imprisonment. 


v. N. Y. Sentence enhanced. 


MADRAS HIGH COURT. 
Oivin ArPBAL No. 432 or 1925. 
May 3, 1928, 

Present :—Bir Murray Ooutta-Trotter, KT.! 
Ohief Justice, and Mr. Justice Odgers, 
Tar EAST INDIA DISTILLERIES 
© AND FAOTORIES Lr». THBoUGR 

THEIR MANAGING AGENT Masses, PARRY 
AND Co.—DRBFBNDANTB—À PPRLLANTS 
VETSUE 


P. F. MATHJAS-—PLAINTI FE—RESPONDENT, 

Transfer of Property Act (IV of 1882)» s. 108 (e) 
(n)—Lessee's liability for damage by fire to demise 
buildings—Lease Jor storing liquor—Premises da- 
maged by fire*—-Lessee's liability —Bule in Rylands v. 
Fletcher, 

Jn the absence of a special contract to that effect, 
under s, 108 (e) of the Transfer of Property Act a 
lessee is not liable for damage caused by to the 
demised premises where no negligence is establigh- 
ed against him. [p. 235, col. 1.] , 

Where, in a lease of certain premises for storin 
liquor the lessee was allowed to make structura 
alterations in the putang to suit tho purposes of 
his business on the undertaking that he should 
restore the building atthe expiry of the lease at his 
own cost to the conditionin which he took the sama 
on lease, and the entire building was destroyed by 
fire and there was no proof of negligence on the 
part of the lessee beyond the fact that there was no 
watchman on duty at the time of the occurrence : 

Held, (1) that the material covenant in the lease 
did not contemplate the case of fire at all and 
merely provided for the obligation that the lessee 
would incurin restoring the premises which he had 
altered to suit his own ,parposêa to their original use 
as a dwelling house at the termination of the lease’; ` 
[p. 235, col. 1.] : ` 

(2) that proof alcohol is, by itself, not a dangerous - 
thing which a man could reasonably be held to ° 
store at his peril owing to its dangerous nature ; [p 

287, col, 2.] Dus rel RNC 
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(3) that the absance of watchmen did not amount 
to negligence; [ibid.] 

(4) that there being no evidence of negligence, or 
of negligence which had any casual connection with 
the fire, the defendant was not liable tothe plaintiff 
in damages. |p. 236, col. 2.] 

Musgrove v. Pandelis (5), explained. 

Mul Chand-Nemi Chand v. Basdeo-Ram Surup (6), 
distinguished. 

Case-law considered. 

Appeal againsta decree of the Court 
of the Subordinate Judge, South Kanara, in 
O. S. No. 19 of 1923. mE 
i Messrs. King and Patridge, for the Appel- 

anta. 


Messrs. K. S. Krishnaswami Ayyangar 
(with him Mr. M. A. T. Coelhoand C.M., J. 
Earnest, for the Respondents. 

JUDGMENT. 

Coutts-Trotter, O. J.—After careful 
consideration of this case, I have come to 
the conclusion that the plaintiff cannot 
succeed unless he can bring home negli- 
gence to the defendants. It is argued that 
the covenantin the lease imposes an abso- 
lute obligation on the lessees to restore the 
building at the end of their term in the 
condition in which they took it without re- 
gard tothe provisions of s, 108, Transfer 
of Property Act. Thatsuch a result might 
be reached in England I do not contest. 
English authorities were quoted and there 
is no doubt much to be said for the view 
that, if youenter into a general repairing 
covenant and donot provide for the con- 
tingency of fire, you will be held strictly 
to the words of your covenant. But in 
India e. R08 of the Transfer. of Property 
Act clearly contemplates that a lessee 
should not be responsible for the conse- 
quences of fire unless he has definitely taken 
that burden upon his shoulders by his 
covenant, In my opinion the material co- 
venant of this lease did not contemplate 
the case of fire at all. It merely provided 
for theobligation that the lessee would 
incur in restoring premises which he had 
altered to suit hisown purposes to their 
original use asadwelling house at the 
termination of the lease. That covenant to 
my mind was founded upon the basis that 
at the termination of the lease the pre- 
mises should exist in a state capable of 
conversion and never was meant to impose 
upon the lessees the obligation of re-build- 
ing what had in the events that happened 
becomea mere heap of burnt out ashes. 

With regard to the question of  negli- 
gence which, of course, if established would 
prove the plaintiff's case, I do not think 
it is established. It is quite true that there 
was no watchman so far ag one can ascertain 
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on this night, but I am entirely unable to 
gather from the evidence that that can be in 
any way regarded asthe proximate cause of 
this fire. Nor can I gee that the principle 
of Rylandsv. Fletcher (1) has any applica- 
tion toa case of this kind for two reasons: 
In the first place there is no evidence what- 
ever that proof alcohol is a dangerous 
thing which a man can reasonably beheld 
to store at his peril owing to its dangerous 
nature. It is not apparently liable to spon- 
taneous combustion in any circumstances 
andit seems more likely on the evidence 
and from what we have been told that the 
building fired the alcohol than the alcohol 
fired the building. Moreover, it was from 
the beginning known to the lessors for 
what purpose the lessee required the build- 
ing and to what use they proposed to put it. 
The cases relied upon by the plaintiffs 
appear to menot torest upon the doctrine 
in Rylands v. Fletcher (1), but to be based 
upon negligence. I need only refer to the 
latest cases relied upon, the earlier are two 
well-known to render it necessary to discuss 
them again, {such cases, I mean, as Scott 
v. London Dock Co. (2), Smithy. L. & 
S. W. Ry. (3) and Smith v. L. & S. W. Ry. 
(4). Iconfess thatthe case that has given 
me most difficulty is that of Musgrove v. 
Pandelis (5) which was put before us as 
being an instance of the application of the 
doctrine of Rylands v. Fletcher (1). Ihave 
satisfied myself, after analysing it carefully 
and especially having regard to the judg- 
ment of Duke, L. J., that the case ultimate- 
ly resolves itselfinto a finding of neglig- 
ence against the defendant's servant. Gondi- 
tions of danger were no doubt present but 
the determining factor was the failure of 
the defendant's servant who was an un- 
skilled person put in charge of acar (in 
itself I think, possiblya negligent employ- 
ment by him) to turn off the tap and hence 
the petrol in the carburetter was ignited. 
Since writing this I have seen that Sir 
Fredrick Pollock takes the same view of 
the scope of the decision in the last Edition 
of his well-known book on Torts. 

The other recent case was that reported 


b 
(1) (1868) 3 H. L. 330; 37 L, J. Ex. 101; 19 L.T, 
220. 


(2) (1865) 3H. & O. 506; 31 L. J. Ex. 390; 11 Jur. 
(a 6) 205,13 L. T. 148; 13 W. R. 410; 189 E. R. 665; 
40 R. R. 697. 

(3) (1870) 5 O. P. 98. 

(4) (1871) 6 O. P. 14; 40 L. J. O. P. 21; 23 L, T. 678; 
19 W. R. 230. 

(5 (1910) 2K. B. 43; 88 L. J. K.B. 915; 120 L, T, 
601; 63 8. J. 353; 35 T. L. R. 299, 2 mm 
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as Mul Chand-Nemi Chand v. Basdeo-Ram 
Sarup (6) which clearly contains a finding 
that it was negligent to leave cotton bales 
in the place where they were left without 
ventilation and without inspection. 

In my opinion there is no evidence of 
negligence here or at any rate of negligence 
which had any casual connection with the 
fire. I think the appeal must be allowed 
with costa here and below. The memorand- 
um of objection is dismissed with costs. 

Odgers, J.—This is an appeal by he 
East India Distilleries and Sugar Factories 
Limited through their Managing Agents 
Messrs. Parry & Co., against the decree of 
the Subordinate Judge of South Kanara 
awarding the plaintiff, one P. F. Mathias, 
Re. 4,400damages. Theappellant Company 
had taken a lease from the plaintiff for the 
purpose of storing alcohol and other spirits 
for the purpose of their distilling business, 
They had apparently leased the premises 
since the beginning of 1916, which they 
were to occupy for three years at a monthly 
rental of Rs. 40. The lessees held over on 
23rd July, 1920, and obtained a renewal for 
a further term of three years from let June, 
1920, ata monthly rentalof Re. 50. The 
defendants tothe knowledge of the plaintiff 
made internal structural alterations in the 
buildings to suit their own purposes for use 
as aliquor warehouse, On the 27th May, 
1922, this building was burnt down and the 
plaintiff seeks to hold the defendant Com- 
pany liable for reinstatement. The learned 
Subordinate Judge has held that the fire 
was occasioned by the negligence of the 
defendants and also that bythe terms of 
the lease the defendants had bound them- 
selves to restore the building undamaged 
and in good condition to the plaintiff. The 
first leage is Ex. XIV fora period of three 
years from the let April, 1910, the owner 
then being Mr. N. Vyasa Rao and the lease 
in question is Ex. XIII in which the lessor 
undertakes to effect certain preliminary 
repairs, 

The important covenant is as follows :— 

“That the lessees on the expiry of the 
period of this lenge or on-its sooner deter- 
mination, shall restore the building at 
their own costs to the condition in 
which they took the same on lease from 
Mr. Vyasa Rao, the predecessor-in-title of 
the lessor in the beginning and as describ- 
ed in tte plan which is hereto appended 
and in good and proper condition, al- 


(6).94 Ind, Cas, 425; 48 4,404; 24 A. L, J. 420; A. L 
R. 1926 All. 695. 
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lowance being made dor all reasonable 
wear and tear. Thatin case the lessees 
fail to remove the additions and alterations 
made by them to suit their purposes and 
at their cost and fail to restore the build- 
ing to the original and habitable condi- 
tion, the cost thereof be estimated by a com- 
petent person and shall be paid by the 
lessees to the lessor ". 


The question is whether the words in 
this covenant '' the lessees shall restore the 
building at theirown cost to thecondition in 
which they took the same on leasefrom Mr. 
Vyasa Rao oblige them to re-build in the case 
of destruction Be fire; in other words, was it 
within the contemplation of the parties that 
the benefit of the Transfer of Property Act, 
8. 108 (e) should be replaced by this special 
contract. Sub-s.(m) of this section is also 
important, for the lessee is “to restore on 
the termination of the lease the property 
in as good condition as it was at the time 
he was put in possession subject to changes 
caused by reasonable wear and tear......... 
e and when such defect has been caus- 
ed by any act or default on the part of 
the lessee, his servants or agents, is bound 
to makeit good within three months etc." 
It appears to me that what was in the 
contemplation ofthe parties when they 
entered into this covenant set out above 
in the lease was that any structural altera- 
tions made by the Company for the pur- 
poses of their business should be removed 
and the building should be restored on the 
termination of the lease so as to bein a 
good condition for occupation as a dwelling 
house which it apparently was before the 
Company began to occupy. For instance, 
in the lease of 1915, between theae same 
parties the lessees covenant at the end of 
the lease to put the lessor in possession 
"having before the expiry of that period 
removed all additions and alterations made 
by usin the above premises for our pur- 
poses and made at our expense all necess- 
sary changes and repairs for the complete 
restoration of the premises to the original 
condition in which the premises were when 
they were first leased to us by your pre- 
decessor in-title Mr. Vyasa Rao”. It 
seems to me, therefore, that although the 
words ofthe covenant might be stretched 
Bo as to cover the present circumstances 
they cannotreasonably beso applied, for 
among other reasons, the fact that in the 
same sentence the lessees undertake to re- 
store the buildings in good and proper con. 
dition, allowance being made for all rea. 
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sonable wear and tear—that cannot pos- 
sibly refer to the complete destruction of 
the building during the lease and ita com- 
plete reinstatement. Somepoint was made 
on the English Law. For instance, Wood- 
fallon Landlord aud Tenant 20th Edition 
page 732, is referred to to the effect that a 
tenant must rebuild the premises, if burnt 
down, provided he has covenanted to repair 
and keep in repair and there is no exception 
as to damage by fire. The answer, I think, 
to this is that by the Indian Law, Transfer 
of Property Act under s. 108 (e) the excep- 
tion as to damage by fire is indicated in 
favour ofthe lessee provided the fire be 
not caused by his negligence. As to this 
the learned Subordinate Judge comes to 
the conclusion thatthe fire wascaused by 
the negligence of the lessees in that they 
failed to employ a watchman on the night 
in question. Apparently a watchman was 
generally employed, but there was no regu- 
lar watchman round about the time of the 
fire but coolies were deputed in turn to do 
the duty. On thenight in question the 
cooly appointed after locking the warehouse 
at 6 30 p.m. was allowed to go home. It 
appears that two locks are placed upon 
the building and the three inner doors are 
bolted from the inside. The outer door 
was locked by Mr. Lobo, D. W. No. 2 and 
also by the warehouse officer witha Gov- 
ernment lock. The witness says he deput- 
ed acooly to watch onthe night in ques- 
tion. The learned Subordinate Judge lays 
great stressonthe fact that one witness, 
Somayya, who was passing on «his way 
from a bioscope performance at ll P.M. on 
the night in question, says that one of the 
outer doors of the bangalow was open and 
he wasconsequently able to see the fire 
burning inside. Bo that on this evidence the 
learned Judge says that the only alterna- 
tives are either that the servants of the 
Oompany deliberately omitted to bolt the 
doors and, therefore, allowed “ the intruder 
or intruders " to enter the building or these 
persons entered by removing the tiles of 
the roof. It has to be pointed out there ia 
no evidence whatever any body having 
entered the building or of having set fire to 
it, But the learned Subordinate Judge 
considers that an intruder must have so 
entered and that he would not have so en- 
tered had the watchman been on duty. 
Under thecireumstances 1 cannot see that 
thereis any relation of cause and effect be- 
tween the absence of the watchman and 
the occurence of the fire. It may be that 
somebody had during the day or afternoon 
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left some lighted substance in the build- 
ing and that caused the fire to break out in 
the middle ofthe night. As to the facts 
spoken toby Somayya of the door being 
open, D. W. No. 2,says that after the fire 
he found both locks intact but the door had 
been burnt through. It may be that it was 
this burning of the doorthat enabled P. 
W. No.1 Somayya toseethe fire inside 
and that this wasthe cause of the door 
being open. The learned Judge further 
finds that the destruction by fire was ren- 
dered possible by the defendant's default 
in not appointing a regular watchman. I 
may point out that that finding is not suf- 
cient to mulet the defendant Company in 
damages. It must befound that the failure 
to provide a watchman was the proximate 
cause of the fire. Before going further one 
perhaps ought to refer to an authority q uot- 
ed on this question of covenant, Hechte v. Tel- 
lery (1), where the lessee was held liable to 
make good damage caused to the leased pre- 
mises by the Caleutta earthquake of 1897. 
There the lessee had covenanted without 
restriction or exception bo keep the premises 
wind and water tight and in habitable condi- 
tion and that being so, the learned Judges 
were of the opinion that this was a contract 
to the contrary and that s. 108, el. (m) of the 
Transfer of Property Act did not apply. 
The facta of that case are,in my opinion, 
distinguishable from the present, The 
other ground on which it is sought to 
makethe Company liableis that of negli- 
gence. Mr. K.S. Krishnaswami Iyyengar 
even went asfaras to suggest that the 
principle of Fletcher v. Rylands (8) ought to 
be applid to the present case. Iam not 
aware of any authority upon which one 
would be justified in holding that spirits, 
even proof alcohal are dangerous things 
which have to be "kept in" at a man's own 
peril, andan analogy was sought in the 
Common Law rule “as to keeping in fire.” 
For instance Rolle’s Abridgment says: 
"if a fire suddenly lightin my house, 
I knowing nothing of it, andit burnt 
my goods and also the house of my 
neighbour an action on the case lies 
against me byhim". The Common Law 
rule has been more than once altered 
by Statute and I think it will be found 
that most of the modern cases as to fire have 
turned on the question of negligence though 
the Act of George LII (Metropolitan Building 
Act) does net protect a person who brings 
upon his premises an object calculated todo 
(7) 4 0. W. N. 521. 
(8) (1866) 1 Ex. 265. 
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damage if not'kept under control. It was 
sought to liken this case to thatof the Motor 
Oar case Musgrove v. Pandelis(5). There, the 
defence was that the fire had accidentally 
began i.e. under he Fire Prevention (Metro- 
polis) Act, 1774. But it was held that the 
fire that caused the damage to the plaint- 
iff's premises was not that which took place 
in the carburetter but was the fire which 
spread to the carand that this fire did not 
begin accidentally but was caused by, the 
negligence of the defendant's servant who 
did not turn off the petrol tap; if he had 
done so, the fire would have burnt itself out 
harmlessly. That again is a case of 
negligence. Sois the case in Mul Chand- 
Nemi Chand v. Basdeo-Ram Sarup (6) where 
it was held that the fire to the cotton would 
not have happened had the defendants 
exercised proper watchfulness and control 
overit, It is even sought to hold the 
defendants liable on the doctrine of res ipsa 
loquitur, such as the bag of flour case, 
Scott v. London Dock Co. (2) and under 
which may perhaps be included, Smith v. 
L.&S.W. Ry. (4) (fire caused by sparks 
which escaped from an engine.) But it is 
very difficult to see how the defendant can 
be made liable in a case like this on this 
doctrine. Why these persons who to the 
knowledge of the plaintiffs were storing 
alcohol in their warehouse should have 
special onus of responsibility heavier than 
that resting on an ordinary lessee is very 
difficult to understand, inthe absence of 
any special contract between the parties to 
this effect. There is no evidence that this a 
dangeroustrade or the storage of these things 
is a risky for dangerous act. In the case of 
Scottv. London Dock Co, (2) where a bag of 
flour fell from a window of the defendant's 
warehouse, there was evidence that prima 
facie the bag which fell was under the 
plaintiffs’ control and they had a primary 
duty to keep it from falling on to the heads 
of-the public passing inthe streets, So 
in the sparks from the engine case, the 
fire was proximately caused by the sparks 
setting fireto the dry grass lying on the 
banksof the Railway cutting. Thisfire spread 
andeventually attacked the defendant's 
thatched house. There was some evidence of 
negligence there in the Railway Company 
allowing the dry grass to lie onthe 
bank. Bo, in Attorney-General v. Cory 
Brothers & Co. @) where the landslide in 
question was held to be due to the negli- 


9) (1921) 1 A. O. 521; 90 L, J. Oh, 321; 125 L. T. 98: 
"mo f 190; 19 L. G. R, 146 37 T, L. R. 943, x 
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gence of the Company in depositing the 
spoil on the hill side without draining the 
site of the tips. 


In the absence then of any evidence of 
negligence on the part of the Oompany, 
for ] have already stated that the absence 
of watchman cannot in any way be held to 
be the proximate cause of the fire, it seems 
to me that the plaintiff has not succeeded 
in proving that he is entitled to damages 
at the hands of the defendants. I think, 
therefore, that the judgment of the learned 
Judge was wrong and that the appeal 
a be allowed with costs both here and 

elow. 


The memorandum of objéction has not 
been argued and must be dismissed with 
costs. 


Y. N. Y. Appeal allowed. 


MADRAS HIGH COURT. 
ORIMINAL APPBAL No. 65U oF 1927. 
February 15, 1928. 

Present: —Mr. Justice Wallace. 

Tas PUBLIO PROSECUTOR-—APPBLLANT 


versus 
PEDIMONU BEARY-——AoCUSED 


—~RESPON DENT. 

Penal Code (Act XLV of 1860), s. 407—Goods 
entrusted at one place for delivery at another—Non- 
delivery of portion of goods—Charge of criminal 
breach of trust—No evidence as io time and place of 
abstraction—Magistrate at place of delivery, jurisdic- 
tion of, to try offence—Criminal cedure Code (Act 
V of 1898) s. 188, scope of. : 

The accused, a carrier, was entrusted with & 
certain quantity of coffee at Mysore for delivery at 
Mangalore, When the consignment was delivered 
there, it was found that coffee had been abstracted 
from some bags. On acharge of criminal breach 
of trust under s. 407, Penal Code, before a Magis- 
trate at Mangalore there waa no evidence as to the 
time and place where coffes was abstracted: — ] 

Held, that there was prima facie & violation of 
the contract at Mangalore by non-delivery in the 
absence of proof tothe contrary, and the Magistrate 
of Mangalore had, therefore, jurisdiction to try the 
offence. p 240, coL 2.] s 

In re Rambilas (3), Krishnamachari v. Shaw 
Wallace 6 Co. (4) and Bapu Baldi v. Queen (2), dis- 
tinguished, 

Nadar v. Emperor (1), dissented from. ; 

Section 183, Criminal Procedure Code, only applies 
if the place of offence is in British India. It would 
not give jurisdiction to a Court in British India to 
try an offence committed outside British India 
merely because the offence was committed in the 
course of a journey. (ibid. 
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Criminal appeal under s. 417 of the Code 
of Oriminal Procedure, 1898, against the ac- 
quittal of the aforesaid accused by the 
Oourt of the Sub-Divisional Magistrate, 
Mangalore, in O, O. No. 45 of 1927 on his 

e. 


The Publio Prosecutor, for the Appellant. 


Mr.D. A. Krishna Variar, for the 
Respondent. 
JUDGMENT.—This appeal is by 


Government against the acquittal of an 
accused by the Sub-Divisional Magistrate, 
Mangalore. The facts of the case, Bo far 
as are necessary for the decision of this 
appeal, may betaken tobe as follows:— 
On 29th January, 1927, the accused as a 
carrier was entrusted by P. W. No. 3, the 
proprietor of Hosanalla Ooffee Estate, 
Mysore, with 225 baskets of parchment 
coffeetobe carried by him from the estate 
to Mangalare for delivery there to Volkart 
Brothers Ooffee Works. When the con- 
signment was handed over in Managlore it 
was found that from 27 bags coffee had been 
abstracted and tailings of no value sub- 
stituted. Therewas no evidence as to 
where or when the coffes was abstracted. 
On these facts the Police charge sheeted 
the accused unders. 407 of the Indian 
Penal Oode. Part of the defence was that 
the Magistrate had no local jurisdiction to 
try the offence. This contention has found 
favour with the Magistrate who held that 
as there Wasno evidencethat the offence 
took placein British India and not in 
Mysore territory it could not be held that 
the offence wascommitted within his juris- 
diction. For this view he relied on a 
certain ruling ofthe Lahore High Court 
in Nadar v. Emperor (1) and in the result 
acquitted the accused, and Government has 
appealed. 


Now it isobviousthat on such a view of 
the case as the Magistrate has taken the 
result will follow that in all such cases a 
theft will never be brought to book atall 
when it isimpossible to get evidence as 
to the exact locality of the theft, and that 
would beso in almost every such case. 
The British Oourt will refuse jurisdiction 
because it is not proved that the offence 
occurred in British India, and the Mysore 
Court, which follows practically the same 
Oode of Criminal Procedure, will refuse 
Jurisdiction becauseit is not proved that 


LP oo Cas, 938; 24 Or. L. J. 579; A. I. R. 1933 
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the offence occurred in Mysore; Theoffence 
will, therefore, go wholly unpunished be- 
cause it cannot be decided which Oourt 
has jurisdiction. That is a result so opposed 
to justice and common sense that I should 
refuse toadoptit unless the processual law 
absolutely compels such a view. 


The Public Prosecutor has relied upon s, 
183 of the Criminal Procedure Code but I do 
nq think that section assists here. It only 
applies if the place of offence is in British 
India. It would not give jurisdiction toa 
Courtia British India to try an offence 
committed outside British India merely 
because the offence was committed in the 
course ofa journey. Thie is the effect of 
the rulingin Bapu Badli v. Queen (2). It 
appears to me that the real solution of the 
difficulty lies inan examination of the offence 
committed. The offence is criminal breach 
of trust, by a carrier, The ingredients of 
a criminal breach of trust so far as is 
necessary to set them out here are first, 
entrustment of property, and second, either a 
dishonest misappropriation of property or 
a dishonest disposal of that property in 
violation of any contract which the accused 
has made touching the discharge of such 
trust, or wilfully suffering any other per- 
son soto do. If the accused had taken 
dishonestly the coffee entrusted to him at 
some place On the journey between the 
estate and Mangalore he would undoubted- 
ly have misappropriated dishonestly the 
property entrusted to him and could be 
convicted thereof by any Oourt which has 
jurisdiction over the locality, where the 
misappropriation occurred. Butapart from 
this it appears to me reasonable to hold 
that, when he didnot deliver the coffee at 
Mangalore he violated the contract under 
which he was entrusted with it, and that 
such violation would,if dishonest, make him 
equally guilty of criminal breach of trust. 
Thatis the offence of criminal breach of 
trust was committed in Mangalore itself by 
such failure to deliver provided the 
failure was found due to dishonest disposal 
of that property or wilfully suffering any 
other person to dispose of it. 


The accused argues that this view is not in 
conformance with the rulings in In re Ram- 
bilas (3) Krishnamachariv. Shaw Wallace & 


2) 5 M. 23; 1 Weir 1. 
3) 26 Ind. Cas.136; 38M. 659; 16 M. L, 1.505; 
(1914) M, W.N. 894;15 Or. L. J. 088; 29 M. L.J, 
175. 
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Co. (4)and Bapu Baldi v. Queen (2). Ido 
not think} this-is so. In re Rambilas 
(3) the property misappropriated was 
the proceeds of  hundis entrusted by a 
Dharapuram Merchant to accused for en- 
cashmentin Bombay. The accused cashed 
these at Bombay and misappropriated the 
proceeds there. It was clear that the mis- 
appropriation was at Bombay even though 
there apparently was an undertaking that 
the money wasto be remitted to Dhara- 
puram. So faras thefactsin that case 
went, it was clear to the Bench that the 
misappropriation was complete when the 
cash was dishonestly taken in Bombay. 
The learned Judges no doubt go on to 
say that itis only the intention which is 
essential but that dictum was doubted in 
Krishnamachariar v. Shaw Wallace & Co. 
(4) and further, that whether wrongful gain 
or loss results is immaterial. The argu- 
ment that the contract was broken by 
failure to deliver the money was not 
accepted because first, the charge was not 
of use and disposal in violation of a con- 
tract,and secondly, because the offence 
would be committed where the dishonest 
use or disposal took place. The essential 
distinction between that case andthe pre- 
sent is that the time and place of the actual 
misappropriation were known and these 
were fixed at Bombay and, therefore, it 
could not have been at Dharapuram. In 
Krishnamachariar v. Shaw Wallace & Co. 
(4) a Mofussil agent of a Madras firm mis- 
appropriated sale proceeds of his firm's 
goods. It washeld thatthe Magistrate in 
Madras had no jurisdiction to try the cass 
because the loss had actually occurred 
in the mofussil, really a very similar case 
tothe above. Bapu Baldi v. Queen(2) 
is called in aid more for what it does not 
say than for what it does. There a carrier 
entrusted with riceto be conveyed from 
Mangalore to Calicut took it into Goa and 
soldit there, The Court held that mis- 
appropriation occurred at Goa and, there- 
fore,the Mangalore Court had no jurisdic- 
tion. It is argued that if the offence could 
have been constituted by the non-delivery at 
Calicut, the Bench might have held that 
the case was triable at Calicut, but that 
was not the point before the Bench which 
was merely whether the Mangalore Court 
had jurisdiction. The ratio decidendi is 
that the conversion did not take place until 
Goa was reached. 


(4) 29 Ind. Oas. 331; 39 M. 576; 18 M. L, T. 25; 
G919) M. W. N. 418; 29 M. L. J, 178; 16 Or. Lid. 
491. 
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Now in all these three cases the time and 
the place of the dishonest conversion or 
disposal are definite and the Court could, 
therefore, very definitely hold that it 
occurred at such and sucha place and it 
was not necessary to go further and con- 
sider whether the contention that it oc- 
curred elsewhere was valid. The conten- 
tion that the offence occurred at the place 
and time of the failureto deliver was ne- 
gatived and rendered untenable -by proof 
that it had occurred elsewhere, But -in 
the present case the failure to deliver is 
the only evidence of the misappropriation 
and itis sufficient evidence ofthe time 
and place inthe absense of the evidence 
to the contrary, to establish that there was 
adisposal in violation of the contract at 
least at the place of delivery. 


If the accused wishes to contend that the 
disposal was not there, it is for him to show 
it. Itis not a question of giving the 
benefit of the doubt to the accused. He 
hascommitted prima faciea violation of 
the contract at Mangalore by non-delivery. 
If he pleads that the violation was not at 
Mangalore the onus of proving that rests , 
upenhim. Iam not prepared to follow 
the Lahore ruling of a Single Judge relied 
on by the lower Court. I hold, therefore, 
that the lower Court had jurisdiction to try 
the case. 


I allow the appeal, reversa the ac- 
quittal and direct that the accused be now 
tried. 


v. N, Y, Appeal allowed. 
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BOMBAY-HIGH COURT, 
Larrags PATRNT APPHAT, No. 2802 1928. 
April 2, 1928. 
Present: —Mr. Justice l'awcett and 
Mr. Justice Mirza. 
BADRUDDIN ABDUL RAHIM— 
APPELLANT 


versus 
SITARAM VINAYAK APTE 
—Reseovpenr. 
Letters Patent (Bombay High Court), el. 15— 
Amendment, whether retrospeotive—General Clauses 
Act (X of 1897), s. 6—Interpretation Act, 1889 (58.4 53 


Fic. c. 0$), 5. 88, applicability of, to amendment of 
Letters Patent. 

The amendment made to cl. 15 of the Letters 
Patent of the Bombay High Court in 1928 restrict- 
ing the right of appeal from judgments pronounced 
by a Single Judgs in the second Appellate jurisdic- 
tion to cases deel rod by the Single Judge to be fit for 
appsal is retrospeotive and applies even to judg- 
mints pronounced before the date of the amendment, 
[p. 243, col 2. 

The provisions ofs 6 ofthe General Olauses Act, 
1837, and 8 38of the Interprétation Act, 1889, do not 
apply to amendmentsto Letters Patents made by His 
Majesty under the powers conferred by sub-s LA of 
8. 106 of the Government of India Act. I5 211, coL 2.] 


Letters Patent Appeal against the judgment 
of Mr. Justice Madgavkar, dated the 19th 
Jauuary 1928, 

Mr. C. H. Patwardhan, for the Appellant, 

JUDGMENT. 

Fawcett,J.—Olause 15 of the Lettera 
Patent of this Oourt has been altered, so 
that no appeal from the judgment of one 
Judge of this Court lies to a Division 
Bench, ifitis madein the exercise of second 
appellatg jurisdiction, except in any case 
where such Single Judge declares that it ia 
a fit one for appeal. The question before us is 
whether this alteration has refrospeotive 
effect so as to apply to an appeal from the 
judgment ofa Single Judge on January 19, 

“1928, which was made on February 13, 1928, 
i. e. after thə date, when the substituted 
15th clause of the Lstters Patent was 
published in the Bombay Government 
Gazette (February 2, 1928). Paragraph 2 of 

Nes Notification at page 197 of Part I of 

at Gazatte says :— 

“And we do further ordain and declare 
that these Letters Patent shall be published 
in the Bombay Gazette and shall have effect 
from the date of such publication,” 

Mr. Patwardhan contends that his client 
had a right of appaal to a Division Bench 
of this Oourt which had accrued to him on 
January 19,1928; that this was not & mere 
matter of procedure but a substantive 
right, as ruled by the Privy Council in 
Colonial Sugar Refining Co. v. Irving (1); 


D (1005) A. 0. 369; 74 L.J. P, O, 77; 93 Ia, T, 738; 21 
T Is R, 518, y 
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and that, therefore, this amendment does 
not operate retrospectively ao as to take 
away that right of appeal. He also relies 
ou Nana v. Sheku (2) and Ramakrishna 
Chetty v Subraya Iyer (3. If this ques- 
tion arose out of an Act either of the All 
India Legislature or of a local Legislature, 
or even aa Act of Parliament, then in the 
absence of clear words in the enactment 
making it retrospective as to the right of 
continuing legal proceedings commenced . 
béfore the enactment, there would be a 
good deal to support Mr. Patwardhan’s 
argument, In the case ofa repeal by an 
enactment there are clear statutory authori- 
ties against retrospectivity of legislation in 
such a case; for instance s. 38 of the 
Interpretation Act, 1889, (52 & 53 Vic. o. 
63), and 86.6 of the General Olauses Aot, 
1897. These provisions do not, however, 
cover an amendment to this Court's Letters 
Patent, which is made by His Majesty 
under the powers conferred by sub-s. (LA) 
of s. 106 of the Government of India Act, 
‘There is also a ruling on this point which 
has to be considered. In Framji Bomanjt 
v. Hormasji Barjorji (4) a question arose 
whether a right of appeal that existed 
under 8.14 of the Oharter of 1862 wag 
taken away by s. 15 of the amended 
Oharter of 1865. It was decided by Sir 
Richard Oouch, O J., and two other Judges 
that the intention of the framers of the new 
Oharter was that the right of appeal was 
taken away. Reference is made in tha 
judgment to cl. 2 of the present Lettera 


Patent of 1865, which, among other things, 
says :— " 


“That all proceedings commenced in tha 
said High Goart priorto the date of the 
publication of the Letters Patent shall ba 
continued aud depend in the said High 
Uourt,as if they had commenced in tha 
said High Court after the date of such 
publication. "' 

In rogard to this Couch, O. J., remarks 
(page 53*):— 

"Ido not say that these words may not 
beara more limited meaning, although it 
does not appear to me that they do; but 
the intention would appear to have been 
not to make any reservation in favour of 
suits brought before the publication of 
these Latters Patent, or to provide that 
they should be continued in the sama way 


as they would have been continued before 
182 B 337; 10 Bom. L, R. 330. 
3) 18 Ind. Uas. 01; 38 M. 101; 31 M. L. J. 51; (1813) 
wW. N. 303 


M. W. N. 303. , 
_(4) 3 B. H. O. R. O. O. J. 49. 
*Pago dl d B, * ow ove 
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that time, and that the parties should 
have preserved to them any right of appeal 
which then existed. The intention was 
that atthe time the Letters Patent were 
published every suit pending in the Court 
should be treated as ifit had been a suit 
brought after the Letters Patent were 
published.” 

Having regard to this provision in the 
Letters Patent of 1865, it seems to me 
probable that, when His Majesty directs 
the amendment to take effect from the date 
of its publication in the Bombay Govern- 
ment Gazette the intention is that the 
amendment should be retrospective in 
regard to the continuance of proceedings in 
the High Court of the kind contemplated in 
this cl. 2. 

No doubt, there is this to be said in 
favour of the contrary view that the 
decision of the Privy Oouneilin Colonial 
Sugar Refining Co. v. Irving (1) goes 
against the other ground on which the 
ruling in Framji Bomanji v. Hormasji 
Barjorji (4) is based, viz., that the question 
whether a right of appeal is taken away by 
the new Letters Patent was a question 
of procedure only. So far as the decision 
rests on that view, it might be said to be 
overruled. But it is mainly based upon 
cl. 2, as is pointed out by Green, J, in the 
Full Bench case of Inthe matter of the 
petition of Ratansi Kalianji (5) and (apart 
from that) there are, in my opinion, good 
pounds which are stated in my learned 

rother's judgment forthe view thatthe 
Privy Council judgment does not really 
apply to the particular question that arose 
in es Bomanji v. Hormasji Barjorji 
(4. No doubt, neither substituted cl. 15, 
nor para. 2 of the Notification contains any 
express provision such as was contained in 
cl. 20f the Letters Patent of 1865. But, 
it seems to me that the direction of 
His Majesty that the substitution shall 
have effect from the date of publication 
must be construed consistently with what 
was laid down in 1885 as to the retros- 
peetive operation of amendments made in 
the then new Letters Patent, It seems 
to me, in view of this, that there is a 
sufficiently clear intention that the amend- 
ment should operate retrospectively, so as 
to take the case out of the general rule 
against retrospectivity, which was followed 
in Colonial Sugar Refining Co. v. Irving (1). 

Morevover, the present is not a case on 
all fours with the one just mentioned. 
There was. an enactment which was 

(5) 2 B. 148 at pp. 180, 181, 202 (ŒF, B), 
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treated as equivalent to an “abolition” 
of a right of appeal. Such a deprivetion 
or divestment of vested rights naturally 
attracts the presumption against retros- 
pectivity, which is dwelt on by Westropp, 
0. J,and West, J,in Inthe matter of the 
Petition of Ratanai Kalianjt's case (5). 
But West, J, points out at page 210* 
that “there is, in one sense, an ele- 
ment of retroactivity in all laws, since 
no law can operate except by changing 
or controlling what would else have 
been different capabilities, or a different 
sequence of acta and events having their 
roots and motives in the past.” The 
alteration in cl. 15 does not entirely 
abolish a former right of appeal; it 
merely restricts it in a reasonable manner. 
The appellant can exercise the right of 
appeal, if he persuades the Judge that it 
is a fit case for appeal. It is really more 
on the footing of the alteration made in 
s. 195 of the Criminal Procedure Code by 
Act XVIII of 1923, which, in ee 
Pillai v. Rangaswamy Pillai (6) was held 
to be merely a change in procedure, In 
my opinion the alteration in the law can 
properly be treated as one relating to 
procedure which is prima facte retrospective. 
Even the limitation of a right of suit 
under s. 1 of the Public Authorities Protec- 
tion Act, 1893, (56 & 57 Vic. o. 01) has been 
held to relate to procedure only: The 
Ydun (7). That, like this, was a case of 
restricting a general right of bringing 
legal proceedings. " 

Willit also be contended that the amend- 
ment made in cl. 36 of the Letters 
Patent is*one dealing with à substantive 
right and not mere procedure? There are 
only two alterations made, and both seem 
to me to be intended to “take effect" in 
every way from the date of publication. 

In Radhakrishna Ayyar v. Sundara- 
swamier (8) the Privy Council held the 
repeal of an Order in Council relating to 
Privy Uouncil appeals to be effectual in 
regard to any appeal filed after the date 
of the appeal. : 

For all these reasons I think that the 
direction of His Majesty about the altera- 


(6) 77 Ind. Cas. 297; 47 M. 384 at. p. 390; 46 M. LL. J. 
274; 19 L. W. 358; 25 Or. L. J. 301; A. L R. 1924 
Mad. 657. 4 : 

(7) (1899) P. 236,68 L.J. P. 101; 81 L. T. 10; 15 T. L. 
R. 361; 8 Asp. M O. 551 É ; 

() 74 Ind. Oas. 584; 45 M. 475'at p. 481; 36 C. L. J. 
450; 16 L. W. 18; 31 M LT. 31; 43 M. L.J. 
323; 27 O. W.N. 1; A. L R. 1922 P. O. 257; 20 A. L. J, 
937; 49 1. A 211 (P.O), 
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tions taking effect from the date of publica- 
tion mean that they are to take effect in 
a full sense, and in the same way that 
the amended Letters Patent of 1865 were 
directed to take effect by cl. 2. 

It is argued that this involves a hard- 
ship upon the appellant as he has been 
taken by surprise On the other hand, 
he could have filed his appeal before the 
end of January 1928, and he has only 
himself to blame for the delay, which has 
led to this result. No doubt, under r. 8 
at page 37 of the Appellate Side Rules 
he had sixty days within which to file 
his appeal. But, this cannot, in my opin- 
ion, justify disobedience to the order of 
His Majesty that the amended Letters 
Patent sbalf have effect from the date of 
publication, i.e, February 2, 1928. More- 
over, as I have already said, the appellant 
does not necessarily lose his right of 
appeal. The Judge may declare it to be 
a fit ease for an appeal,and in that event 
he will not suffer any hardship. 

The order of the Court, therefore, is 
that we refuse to admit the appeal. Mr. 
Patwardhan says that the time for apply- 
ing for a certificate that the case is a fit 
one for appeal has expired and asks us to 
extend the time. In our opinion, this is 
not a direction that we can give, as we 
are not considering an application to grant 
the declaration that the case is a fit one 
for appeal; but we may say that Mr. 
Patwardhan had some authorities in his 
favour*which might naturally lead him to 
think that his attitude was correct, and 
that we see no reason to think that he 
was not acting bona fide in pressing his 
contention that the, amendment of the 
Letters Patent did nof retrospectively affect 
his right of appeal under the former cl. 15, 

I take this opportunity of saying that 
an application tothe Single Judge, who 
has disposed of a second ppeal, for a 
declaration that the case is a fit one for 
appeal to a Division Bench can, in our 
opinion, be made straightway orally by 
the Pleader, who thinks that his client 
should appeal, and that no written applica- 
tion is n in such a case, In saying 
this I have the authority of the Chief 
Justice, who agrees with that view and 
who says that the Pleaders should be 
encouraged to make such an oral applica- 
tion at the time, instead of later, when 
a written application will be necessary 
and alee on have to be made for 
& Special sitting to hear the application 
by the Judge, who will probably hee have 
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forgotten the facts of the.case. There is all 
the more reason for speed in these matters 
in view of the ruling of a Full Bench of 
the Rangoon High Oourtin Ma Than v, 
Mg. Ba Gyaw (9) that the certificate that 
the case is a fit one for appeal can only be 
granted by the Judge who passed the 
judgment, against which it is proposed to 
appeal. 

Mirza, J.—I agree. Clause 1501 the 
amended Letters Patent,1865, in my opinion, 
daly lays down a ruleof procedure and 
does not create or confer a substantive 
right. In asense, no doubt, every rule of 
procedure may be said to confer & sub- 
stantiveright. Inconstruing an enactment 
we must consider whatits primary object 
is. The Lettera Patent have reference 
mainly to the machinery of the High Court 
and how it is to be handled. Clause 15, 
beforeits present amendment, provided that 
if a second appeal from the mufassal was 
disposed of by a Bingle Judge of the High 
Court sitting in appeal a further appeal 
would lie from the decision of the Single 
Judge to a Bench consisting of two or mora 
Judges. Whether the judgment is of a 
Single Judge sitting in appeal or of two 
or more Jadges sitting in appeal, the judg- 
ment is of the sametribunal, viz,the High 
Court in the exercise of its appellate 
jurisdiction. The judgment of the Single 
Judge in appeal, however, had not, so far 
as the High Court was concerned, the 
finality which the judgment of two or more 
Judges sitting in appeal had. The aggrieved 
party had the right to prefer a further 
appeal to an Appellate Bench consisting of 
two or more Judges. A provision like this 
is intended to regulate the procedure of the 
High Court regarding the constitution of 
its Appellate Benches and does not primari- 
ly contemplate the creation of a substantive 
right in favour of the disappointed party to 
the appeal before a Bench of one Judge. 
No doubt, the remedial right thus conferred 
may be regarded by the party concerned ag 
being valuable, but it does not on that 
account cease to be a matter of procedural 
law. 

In Framji Bomanji v. Hormasji Barjorjt 
(4) it was conceded by Counsel that cl. 14 of 
the Letters Patent, 1862, and cl. 15 of the 
amended Letters Patent, 1865, both related 
to procedure. Under cl, 14 of the Letters 
Patent of 1362 an appeal lay to the High 
Oourt—meaning a Court of Appeal of the 
High Court—írom a decision of a Bench of 

(9) 03 Ind. Ona. 124; $ R. 816; 4 Bur, L. J. 185; A I, 
B. 1046 Rang. 1. ve a 
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two Judges trying & case of first instance 
on the Original Side. That provision is 
omit'ed from the amended Letters Patent 
of 1865. Under circumstances similar to 
those in the application before us, the Court 
held that in respect of appeals the amended 
Letters Patent had substituted only a 
different procedure for the procedure under 
the old Charter. 

The judgment of the Privy Council in 
Colonial Sugar Refining Co. v. Irving 
(1) has not, in my opinion, overruled 
Framji Bomanji v. Hormasji Barjorji 
(4. Underan Order in Council of 1860, an 
appeal lay from the Supreme Court of 
Queensland to His Majesty in Council, The 
right to appeal to His Majesty in Council 
had accrued to the party when the Austra- 
lian Commonwealth Judiciary Act, 1903, 
providing that the appeal lay only to the 
High Court of Australia, came intoopera- 
tion. Here the question was not one of 
the constitution of & Bench of the same 
Court of Appeal, from which the further 
appeal was made, but it related tosub- 
stituting an outside higher tribunal for 
another outside higher tribunal to which 
the further appeal was tobe made. In the 
absence of a clear indication of the 
Legislature to make the new Act retrospec- 
tive, their Lordships held that the right to 
appeal to His Majesty in Council was not 
taken away in that case by the Act of 1903. 
The matter there did not relate merely to 
a procedural law. Arightof appeal from 
one tribunal to another tribunal which is 
differently constituted stands on a different 
footing from the right to appeal from the 
judgment of a tribunal where only one 
Judge constitutes the tribunal, to the same 
tribunal where two or more Judges 
constitute the same tribunal. The former 
creates not merely a remedial but a sub- 
stantive right—the latter seems merely to 
regulate the procedure of the same tribunal, 
A sabstantive right to appeal to a higher 
tribunal had already been conferred by the 
Order in Council of 1t600n the aggrieved 
party and the Act of 1903 could not,in the 
absence of a provision to that effect, take 
away that right and substitute for it 
another. Their Lordships remark (per Lord 
Macnaughten, page 372"): 

"To deprivea suitor in a pending action 
of an appeal to a superior tribunal which 
belonged to him as of right is a very 
different thing from regulating procedure. 
In principle, their Lordships seeno difference 
between abolishing an appeal altogether 

*Page of (1900) A, Q.—[Ed. = 
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and transferring the appeal to anew tribunal. 
In either case there is an interference 
with existing rights contrary to the well- 
known general principle that Statutes are 
not to be held to act retrospectively unless 
a clear intention to that effect is manifest- 
ed," j 
If the amendment of cl. 15 of the Letters 
Patent of 1865 is to be taken asan amend- 
ment of the procedure on the subject, the 
amendment must beheld to be retrospective 
although no words to that effect are to be 
found in it. Evenapart from this con- 
sideration, the amended cl. 15 read with 
el. 2 of the Letters Patent makes it clear 
that the Legislature intended the provision 
to be retrospective, . 

We have been asked to construe 
retrospectivity of the amended el 15 
strictly as it would deprive the applicant, 
it is said, of a valuable rightof appeal to 
a Bench of two or more Judges. I do not 
agree that the clause as amended is 
unreasonable or imposes an unnecessary 
burden on the applicant. Second appeala 
are admitted to this Court only on questions 
oflaw. The facts are taken as found by 
the lower Appellate Court. Ifthe Single 
Judge deciding the question of law in 
second appeal feels some hesitation or 
doubt about hia decisionor is of opinion 
that the point is of such importance that 
more than one Judge should express an 
opinion on it he would, no doubt, grant 
leave to the applicant to appeal toa Bench 
of two or more Judges. Tha applicant's 
right to appeal to the Privy Oouncil, should 
he be otherfise entitled to do so, is not 
affected by the amended cl. 15. The amended 
clauseis intended to weed out certain weak 
and futile matters from Letters Patent 
Appeals to a Bench of two or more Judges, 
It appears clearly to have been the intention 
of the Legislature that the amended clause 
should operate immediately on ita notifica- 
tion in the Government Gazatte and that it 
should have retrospective effect. The 
amended clause, of course, will not apply to ` 
ihose Letters Patent Appeals which were 
admitted prior to the notification and are 
now pending inthis Court. Ifihisis to be 
regarded as an anomaly, as Mr. Patwardhan 
argued it would be, it isan anomaly which 
cannot behelped. A similar argument was 
advanced in Framjt Bomanji v. Hormasjt 
Barjorji (4) but found no favour with the 
Bench, 

A. Appeal rejected, 
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BOMBAY HIGH COUR'T. 
BRooNp Civit APPHAL No 88U or 1926. 
September 27, 1928. 

Present :—Mr. Justice Mirza and 
Mr, Justice Baker. 
GAJANAN SITARAM MAHAJAN — 
PLAINTIFP-—ÁAÀPPELLANT 


versus 
BITARAM RAGHUNATH LAYAL 

AND OTHERS —DRFBNDANTA— RESPON DENTS, 

Hindu Law—Joint famiuy— Alienation by manager 
—Necessity for majcr portion proved—Validity of 
sale—Purehaser whether liable to refund surplus— 
Payment of existing mortgage, when legal necessity. 

Where the major portion of the consideration for 
a sale by the manager of a joint Hindu family is 
for legal necessity and it been shown that the 
transaction is bona fide, and the consideration has 
been paid by, the purchaser, the sale would be 
binding The purchaser is notin such a case bound 
to inquire into the application ofthe surplus or to 
make re-payment of the same tothe members of the 
family. [p 245, col. 2. : 

Sri Krishn Das v. Nathu Ram (|), Niamat Rai v. 
Din Dayal (2) and Gauri Shankar v. Jiwan Singh 
(3), followed, 

Wherein asale for Ra, 4,000 there was necessity 
to the extent of Ra. 2,000 and the galo was a bona fide 
transaction: 

Held, that the sale was valid. [tbid.] 

There can be no hard and t rule as to when 
the legal necessity arises in respect of the payment 
ofa mortgage-debt. [tbid ] . 

Second appeal from a decision of the 
Judge, Ratnagiri, in Appeal 
No. 153 of 1925, reversing a decree of 
the Subordinate Judge at Dapoli, in 
Civil Suit No 18 of 1924. 

Mr. D. S. Varde, for the Appellant. 

Mr. V, B. Virkar, for the Respondents. 


JUDGMENT. 

Mirza, J.—The finding ofethe lower 
Appellate Court is that the sum of Rs 4,000 
was paid by defendant No, 2 for the 
purchase of the property in which the 
appellant (original plaintiff No. 1), original 
plaiatiff No. 2, and defendant No. 1 were 
interested, Out of the purchase-money 
Rs. 2,600 were paid to the mortgagees for 
redeeming the property. To that extent, 
it ia admitted thatthe sale would be for a 
legal necessity if the mortgage amount had 
then matured. The balance of Rs. 1,400 
was paid by defendant No. 2 to defendant 
No. 1, the eldest male member of the joint 
family. Defendant No. ladmitted that part 
of this sum of Rs. 1,400 waa utilizad by him 
for the payment of family debts. 

It is urged, on behalf of the appellant, 
that his interest in the property is not 
affected by the sale to defendant No. 2 as 
the sale was not fora legal necessity. Mr. 
Varde has argued that there would be no 
legal necessity to pay off the mortgage 
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amount before it matured and could be 
demanded. The amount payable to the 
mortgagee was to become payable five days 
after the date of the sale. There can be nO 
hard and fast rule as to when the legal 
necessity arises in respect of the payment 
ofa mortgage-debt. The evidence showed 
that defendant No l and his mother were 
both satisfied that the sale would be advan- 
tageous to the estate and asthe time was 
drawing near for the payment to the 
mortgagee, and the mortgage amount would 
then have to be found there was, in my 
opinion, a legal necessity to sell the pro- 
perty in order to pay off the mortgagees. 
With regard to the balance of Rs. 1490 it 
was admitted by defendant No, 1 that he 
had told Ketkar, defendant No. 2's agent, 
that the sum was required by him to pay 
off other debts. As Ketkar had since died 
defendant No 2 was unable to show what 
other inquiries Ketkar had made with 
regard to the legal necessity for the balance 
of Rs. 1,460. Ia my opinion, there was no 
reason for Ketkar to disbelive the informa- 
tion which he had admittedly received 
from defendant No. 1 that this amount 
was needed to pay off other debts. The 
purchassr is not bound to see to the 
application of the money. The recent 
ralings of the Privy Council have laid down 
that where the major portion of the con- 
sideration is for legal necessity and it has 
been shown that the transastion is bona fide 
and the consideration has been paid by the 
purchaser the sale would be binding. In 
Sri Krishn Das v. Nathu Ram (1) their 
Lordships of the Privy Council in *review- 
ing the Indian case-law on the subject have 
not disapproved of certain cases where the 
proportion between the amount required 
for legal necessity and the amount not 
proved to be required for legal necessity was 
as two-thirds to one-third and yet the sale was 
upheld. Ino the present case the proportion 
would be very nearly a3 two-thirds to one-. 
third if Rs. 1,40Jare to be excluded from 
family necessity. In my opinionthe judg- 
ment of the lower Appellate Court should 
be upheld and this second appeal dismissed 
with costs. 

The claim for Pleadera’ fees should ba 
ascertained by the Taxing Officer. E 

Baker, J.—lIagree. The sase is covered 
by the Privy Council decisions in Sri Krishn 


(1) 100 Ind. Cas. 130; 29 Bom, L R. 825; 25 A L.J. 
80; A IR 1997 P 0.37; (1997) M. W. N. 89; 38 M. 
L T.48; 4 O. W. N. 181; 8 P. L, T. 310; 31 O. W.N. 
463; 51 1. A. 79: 49 A. 149; 45 O. L, J. 386; 52 M, L, J. 
720; 26 L. W, 856 (P. O.). 
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Das:v. Nathu Ram (1); Niamat Rai v. Din 
Dayal (2) and Gauri Shankar v. Jiwan 
Singh (8) The only difficulty that may 
arise is that the part of the consideration 
which is not proved to be for legal necessity, 
viz., Rs. 1,400 out of Rs 4,000, is rather high 
but it does not very much exceed the one- 
third which in several other cases reported 
in the judgments of the Privy Council has 
been held as not invalidating the sale. In 
any case the Privy Oouncil has laid down 
that, in accordance with authority, where 
a purchaser acting in good faith upon due 
inquiry, is able to show that the sale itself 
was justified by legal necessity he is under 
no obligation to inquire into theapplication 
ofany surplusandis not bound to make 
re-payment of such surplus to the members 
of the family challenging the sale. In 
Gauri Shankar v. Jiwan: Singh (3) the 
Privy Council has laid down that transac- 
tions of sale of family property which, in 
their real essence and substance, are sales 
for family necessity will not be narrowly 
scrutinised, especially when such transac- 
tions have stood unchallenged for a consider- 
able length of time. The application of 
arithmetical calculations to such transac- 
tions is a question of doubt. It may be that 
a purchaser may be willing to buy a block 
of property for a pricè which exceeds the 
mortgage amount but he will not be willing 
to buy a portion of the property for a lesser 
amount and it is not possible for a manager 
always to sell only so much of the family 
property a3 would just suffice to meet the 
amount for which necessity is proved, 
There must be a certain amount of latitude 
in such matters. In view of therulings of 
the Privy Council referred to above, I think 
the view taken by the learned District 
Judge is reasonable, and although he has 
not quoted these decisions the general 
principles of them seem to have been 
present to his mind at the time of writing 
his judgment. Iagree, therefore, that the 
decree of the lower Appellate Court should 


be confirmed and the appeal dismissed 
with costs. 
A, Appeal dismissed, 


(8) 101 Ind. Cas, 373; 29 Bom. L. R. 886, A.L R. 
$7 P. 0.121; 52 M L. J. 729; 40. W.N. 537; 25 
L. J. 599: 450. L. J. 548, (1927) M W. N. 453; 98 
L R. 483; 8 P. L. T. 647; 26 L. W. 443; 54 L A. 211; 
M. L. T. 345; 8 Lah. 597; 9 Lah, L. J, 496; 32 O. W. 
233 (P. O). 
3) 107 Ind. Oas. 4; 30 Bom. L R. 64; 58 M L.J. 
86; 4 O W.N 1182; A L R. 1927 P. 0, 246; 25 A. 
. J. 967; 47 O. L. J. 7; LL. T. 40. AN, 1; 32 0. W. N. 
(1978) M. WON. 1; 27 L. W. 203; 9 P.L. T. 277 
0). 
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BOMBAY HIGH COURT. 
FULL BENCH. 
URI MINAL APPLICATION FOR REVISION No. 
20 or 1927. 
Frest Civit AprgaL No. 346 or 1924, 
March 30, 1925. 
Present :—Mr. Justice Fawcett, 
Mr. Justice Madgavkar and 
Mr. Justice Mirza. 
IN URIMINAL ÁPPLIOATION FOR REVISION 
No. 20 or 1927 
NARAYAN HARI TARKHANDE 
—APPLICANT 
versus 
YESHWANT RAOJI NAIK—REBPONDENT 
Frest Orvic APPRAL No. 346 or 1974, 
DATTATRAYA RAMOHANDRA 
—AÁPPELLANT 
verauas 


ANNAPPA PANDURANG KOKATNUR- — 


— RESPONDENT 

Bombay Distrist Police ay. f 1890, ss. 51 (1) (b), 
(D, 8. 80—Civil Procedure Code (Act V of 1908), s. 80— 
Police Officer intentionally taking down wrong state- 
ments—Assaulting summoned person during examina- 
tion—Suit for damages—Notice, whether necessary— 
Criminal — prosecution—Limitation—' Acting under 
colour of duty'— Acting in the discharge of duty’, — 

Where an Investigating Police Officer reduces a 
statement of a witness to writing, his act is one 
done under colour or in excess of a duty imposed or 
an authority conferred on him by s. 51 (1), cl. (b), 
of the Bombay District Police Act, whether he acts 
bona fide or otherwise, and even if he acts mala fide 
and in deliberate disregard of his proper duty-or 
authority and deliberately takes down the state- 
ment of such witnesses incorrectly. [p. 256, col, 2.] 

Queen-Empress v. Ramchandra (6) and Madhav 
Ganpatprasad v. Majidkhan Alifkhan (7), flowed. 

Where a Polico Sub-Inspector in the course of an 
investigation into a cognisable offence summoned a 
person and “questioned him with regard to the 
offence and in the course of his examination com- 
mitted various acts of battery and assault on him 
and, at the instance of the Sub-Inspector, another 
Police Officer also assaulted him; 

Held, (1) that the defendants were acting in the 
discharge of the duty imposed and authority con- 
ferred, on them by s.51 (1), cl. (b) of the Bombay 
District Police Act, when they summoned the person 
and questioned him in regard to the offence ; [ibid.} 

(2) but that the alleged assault and battery could 

not be said to have been committed by them under 
colour or in excess of such duty or authority; 
ibid. 
2! onanoi that an action for damages 
against the Police Officers for damages for assault and 
battery was maintainable without notice under either 
s. #0 (4) of the Bombay District Police Act or s. 80 
of the Civil Procedure Cede. [ibid.] 

Samanthala Koti Reddi v. Pothurt Subbiah (2) and 
Mumtaz Husain v. Lewis (14), followed, E) 

Muhammad Saddiq Ahmad v. Panna Lal (13, not 
followed. oa "n g 

Oriminal application for revision against 
an order of the Sessions Judge Nasik, 
eonfirming thatof the Magistrate, First 


O]aes, Malegaon, 
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Firat appeal from a decree of 
the Joint First Class Subordinate Judge, 
at Belgaum, in Civil Suit No. 427 of 1920. 

The first application was originally heard 
by Fawcett and Patkar, JJ., who made the 
following reference toa Full Bench:— 


ORDER OF REFERENCE TO A 
; FULL BENCH. 

Fawcett, J.—The applicant, in this 
case, madea complaint before the First 
Class Magistrate of Malegaon against the 
opponent, wh>is a Sub-Inspector of Police, 
charging him with having, as a public 
Bervant, framed incorrect documenta with 
intent tocause injury to the complainant 
and to save .a person from punishment. 
The offence is punishable under ss.-167 and 
218 ofthe Indian Penal Oode. He alleged 
' that the {accused had deliberately taken 
down incorrect statements of witnesses in 
an investigation made by the accused ina 
theft case. The accused admits that he 
recorded the statements in question, in 
virtue of his office as Bub-Inspector ; but 
he contended that the prosecution was 
time-barred under sub-s. (3) of s. 80 of the 
Bombay District Police Act, 1890. This 
sub-section says :— 

“In any case of an alleged offence by a 
Magistrate, Police Officer or other person... 
nin MANG by any act done under colour or 
in excess of any such duty or authority as 
aforesaid, or wherein it shall appear to the 


Court that the offence............... if committ- 
E AA a NG a was of the character afore- 
paid, the prosecution............... shall not be 


entertained,................. if instifuted more 
than six months after the date of the act 
complained of." 

Tne words in this sub-section '' any such 
duty or authority aforesaid” refer back to 
sub-s, (1) of the same section, .which pro- 
vides that “no Commissioner, Magistrate 
or Police Officer shall be liable to any 
penalty or to payment of damages on ac- 
count of any act done in good faith in 
pursuance or intended pursuance of any 
duty imposed or any authority conferred 
on him by any provision of this Actor of 
any rule, orderordirection lawfully made 
or given thereunder”. 

The First Olass Magistrate held that the 
case fell under sub-s. (3) of 8, 80 and ao- 
cordingly dismissed the complaint. The 
applicant applied in revision to the Ses- 
sions Judge of Nasik, but he dismissed the 
application, holding that the view taken 
by the Magistrate was correct. The ap- 
plicant now appliesto us in revision. 
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It was contended by Mr. Pendse on the 
applicant's behalf that this sub-s. (3) does 
not cover acts done mala fide and in wilful 
disregard of a Police Ufficer’s proper duty 
and that the sub-section is only intended 
to cover acta done bona fide, but in mis- 
taken excess of such duty or authority. 
In support of this, he relied upon therul- ` 
ing in Queen-Empress v. Ganu (1) and the 
Eaglish cases there were referred to. It is 
to be noted, however, that Queen-Empress 
V. Ganu (1) dealt not with s. 80 of the Bom- 
bay District Police Act of 1890,but with 
8 42 ofthe former Police Act(Bombay Act 
VII of 1567). This 8.42, likes. 42 of the 
Police Act V of 1861, on which it was based, 
is somewhat differently’ worded. It says: 
SAN saa eee prosecutions against 
any person, which may be lawfully brought 
for anything done or intended to be done 
under the provisions of this Act, or under 
the general Police powers hereby given; 
shall be commenced within three months 
after theact complained of shall have been- 
committed, and not otherwise.” The words 
“anything done or intended to be done" 
are muoh narrower than the words in sub- 
8. (3) 0f8. 80 “any act done under colour 
or in excess of any such duty orauthori- 
ty." In fact, the words ins. 42 are similar 
to the words ia subs. (1) of s. &0, “ viz, 
“any act done in good faith in purauaneé 
or intended purauance of any duty imposed 
or any authority conferred etc." It is sig- 
nificant that iu this sub-s.(1) the words 
“in good faith " are used, and thereby that 
sub-section is limited to &n act done bona 
fide, or honestly, although it may bg done 
negligently (cf. the definition of 'good 
faith' in the Bombay General Olauses Aot, 
1904, 8 3(20)). In view of this, itis, in 
my opinion, very significant that the words 
“in good faith " are not used in sub-s. (3). 
The omission, in the circumstances, must 
obviously be taken to be deliberate. They are: 
generally inserted in cases where itis intend-: 
ed to limit a provision to acts done bona fide, 
83 opposed to acts done mala fide. Thuss, 272 
of the present Oantonment Act IL of 1924, 
bars a prosecution “for anything in good 
faith done, or intended to ba done, under 
this Act.” In 8.80 of the Vivil Procedure 
Code the words used are, “ any act purport- 
ing tobe done by such Public Officer in 
his official capacity,” and in regard toa 
similar contention that those words cover- . 
ed only an act done bona fide and notan 
act done mala fide, it has been pointed out 


(1) Rat. Un, Or. O. 488. 
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by Spencer, J., in Saman Thala Koti Reddi 
v. Pothuri Subhiah (2) thatit the Logisla- 
ture bad intended this, it would in ali pro- 
bability have used the words“ in good 
faith.” The tendency of the decisions of 
this Court in regard to this question, so far 
88 8, 80 of the Civil Procedure Code is con- 
cerned, has been against the contention 
that Mr. Pandse haa put forward : cf. Cecil 
Grey v. Cantonment Committee of Poona (3) 
and Chhaganlal Kishoredas v. Collector of 
Kaira (4). In my opinion, therefore, this 
i8 8 contention, that should be overruled. 
" The next question is, whether the words 
. any such duty or authority as aforesaid” 
in sub-s. (3) of 8.80 cover an authority 
to take down statements in a Police investi- 
gation. Referring back to sub-s. (1) of s. 
80, the duty must be imposed or the autho- 
rity conferred 

a) by some provision of the Áot, or 

(b) by some provision ofa rule, order or 
ao lawfully made or given under the 

ct. 

.There is no question here of any autho- 
rity conferred, under head (b) The only 
question is whether the duty or authority 
is one that is imposed or conferred by 
some provision of the Act within the mean- 
ing ofsubs (1) , Admittedly, there is no 
direct provision in the Police Act about 
& Police Officer taking down statements in 
& Police investigation. But the Govern- 
ment Pleader, in his argumenís, relied 
upon cls. (b) and (f) of sub-s. (1) of s. 51 of 
the Act. Section 51 (1) runs: “ Every 
Police Officer shall.................. b) to the 
best of his ability, obtain intelligence con- 
cerningthecommission of cognizable offences 
or designs to commit such offences, and 
lay suc information and take such other 
steps, consistent with law and with the 
orders of his superiors, as shall be best 
calculated to bring offenders to justice or 
to prevent the commission of offences”. 
Clause (f) requires him to“ discharge such 
guns a are apoa upon him by any 

aw relating to revenue or o 
uen ther law at the 

Taking cl. (f) first, I doubt whether any 
duty, imposed upon a Police Officer by 
some other law can properly be said to 
be a duty imposed upon him bya 
provision ofthe Police Act itself, with- 
inthe meaning of sub-s, (1) of s. 80, It 


(2) 48 Ind. Oas. 88; 41 M. 792 at p. 812: 
586: 34 M. LJ. 494; 33 M. I, T. 337; (11g) i w. 
B 7 Ind. Cas. 679; 34 B. 


S 58; 12 Bom. L. R. 615, 


7 Ind. Cas. 993; 35 B, 42; 18 Bom, L. R. 825, 
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is to benoted that that’ sub-section does 
not say "imposed by or under this Act," 
but only says “imposed by any provision of 
this Act." There is a difference between 
these two expressions, aa has been pointed 
out by mein Manibhat Govindbhai Patal v. 
Nadiad City Municipality (5), where I was 
dealing with the meaning of the words 
"any duty imposed by or under this Act" 
in Bub-s. (1) of s 178 of the Bombay District 
Municipal Act (Bombay Act JII of 1901) I 
gave reasons for saying that the words “by 
or under" were more extensive than the 
mere word “by” in such a case. It is to be 
noted that the provisions of sub s. (1)of s. 80 
are a partial invasion of the ordinary right 
of a subjectin India to sue a public 
officer for a tort or to prosecuté him for an 
offence; and in these circumstances it is a 
case, where the sub-section should ba 
construed strictly in favour of the subject: 
cf. Maxwell on Interpretation of : s 
3rd Edition, page 398. Having regard to this 
consideration, I do not think that cl. (f) 
ean berelied upon as bringing the case 
under sub-s. (3) of a. 80. 


The question of the applicability of cl. (b) 
js more difficult. Both the lower Courts 
have held that it makes sub e. (3) applic- 
able to the duty of taking down statements 
ina Police investigation. No doubt, the 
words there used are wide enough to cover 
such a duty, because a Police Officer is 
thereby taking steps consistent with law 
which arecalculated to bring offengers to 
justice. The Sessions Judge in dealing. 
with this question says that a Police Officer 
is, no doubt, required to take dowa state- 
ments of witnesses under the orders of his 
superiors, and that he is not required 
todoso by any provision of the Oriminal 
Procedure Code. I do not agree with that 
statement. Section 161 of the Code gives 
express authority to a Police Investigating 
Officer to examine witnesses, and 8. 
expressly refers to the contingency of such 
officer reducing the statements of witnesses 
to writing. That, obviously, amounts toan 
implied authority to take down such 
statements in writing. In my opinion, 
the Police Officer derives his authorty from 
these provisions rather than from anything 
contained in the Bombay District Police 
Act, such asol (b) of subs. (1) of s. 5I. 
This view is supported by the fact that 
in re-producing the provisions of s. 161 of 
ihe Oriminal Procedure Code in the City of 


9 100 Ind. Cas, 98; 28 Bom L. R. 1405 at pp. 
1474, 1476; A. T. R, 1927 Bom, 55; 51 B. 105, 
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Bombay Police Act, 1902, 8. 61 (b) «f the 
latter Act expressly states that the/ Police 
Officer may not only examine or.ily any 
person supposed to be acquainted with the 
facts and circumstances of the case, but he 
may also reduce into writing any statement 
made by the persons so examined. Section 32 
(1) (b) of the same Act reproduces the 
provisions of s. 51 (1) (b) of the District 
Police Act, so that the Legislature 
thought it advieable to express what is 
plainly implied in ss. 161 ard 162 of the 
Oriminal Procedure Code in spite of there 
being these provisions, about a PoliceOfficer 
taking steps to prevent offences and bring 
offenders to justice. There being, therefore, 
in my opinion, an authority conferred, or 
a duty imposed, by the Oriminal Procedure 
Code for a Sub-Inspector like the accused 
to take down statements in writing, and 
having regard to the ordinary role of strict 
construction that I have mentioned, I 
incline to the view that sub s. (1) of s. 80 
does not cover the duty or authority here 
in question, and that these sub-sections 
should be construed as limited only to cases 
where the duty or authority is directly 
imposed or conferred by some provision 
of the Police Act itself, and as not includ- 
ing one which is covered by the general 
provisions of s. 51. But, against this view, 
Hue seem to me to be two decisions of this 
ourt. 


In Queen-Empress v. Ramchandra (6) it 
was held¢hat the prosecution of a Police 
Officer for an alleged offence of wrongful 
confinement, punishable under e. 342 of 
the Indian Penal Code, was a prosecution 
for a “thing done or intended to be done 
under the provisions of this Act,” within 
the meaning of s. 42 of the former Police 
Act (Bombay Act VII of 1Ł67). The reason 

iven for this view was that the Police 

ficer, having withouta warrant arrested 
and detained in custody a person in whose 
possession he found property which he 
suspected to be stolen, did something 
which was authorized by s. 21 of the same 
Act (Bombay Act VII of 1867), because that 
section: authorized every Police Officer to 
apprehend all persons, whom he is legally 
authorized to apprehend, and s. 54 of the 
Orimioal Procedure Code authorized the 
arrest by & Police Officer without warrant of 
any person in whose possession anything is 
found which may reasonably be suspected 
to bestolen property, or who may reason- 
ably be suspected of having committed an 


(6) Rat, Un, Or, O, 220, 
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offence with reference to such thing. It 
was added that the authority given to arrest 
in Buch a case implied sn authority to 
detain. In that case, it was accordingly 
held that the complaint was time-barred 
and this Court refused to interfere with the 
dismissal of the complaint. Secticn 21 of 
Bombay Act VII of 1867 contained,ina some- 
what curtailed form, provisions similar to 
those of s. 51 of the existing Police Act, 
including a duty to prevent the commission 
of offences and to bring offenders to justice, 
such es is referred to in cl. (b) of subs, (1) 
ofs. 51. The clause under s. 21, which is 
referred to in Queen-Empress v, Ramchan- 
dra (6), is one corresponding to cl. (d) of 
subs. (1) ofs.51. The Court, therefore, 
considered that an authority conferred 
mainly by the Criminal Procedure Code 
was something done or intended to be done 
under the Police Act itself, having regard 
to the general provisions of s. 21. That, 
certainly, can be reasonably stated as an 
authority that goes against the view that I 
incline to take in this case. Then again, in 
Madhav Ganpatprasad v. Majidkhan Alif- 
khan (7) the Court assumed that the care 
there in question fell under the provisigns 
of sub-s. (3) of s. 80. The complaint, in 
that case, was that: a Sub-Inspector of 
Police had vexatiously seized the complain- 
ant's property and so committed an offence 

unishable under s. 63 (b) of the Bombay 

istrict Police Act of 1880, The seizurein 
question was not one that fell under any 
direct provisions of the Police Act, for 
instance s, 57, which authorizes a „Police 
Officer to take temporary charge of unclaim- 
ed property, but was a seizure of property 
suspected to be stolen, and the complainant 
had, infact, been prosecuted for receiving 
stolen property, but had been acquitted. 
The actin question, therefore, was one, the 
authority for which is mainly derived from 
the provisions of the Criminal Procedure 
Code, such as the 4th clause to sub-s, (l)ofs. 
54, by which a person, in whose possession 
anything is found which may reasonably 
be suspected to be stolen property, may be 
arrested without a warrant, and s. 523 of 
the Oriminal Procedure Code, which, 
recognises the powerof a Police Officer to 
attach property suspected or alleged to 
have been stolen; and the authority could 
only be said to be one conferred by the 
Bombay District Police Act, if it is con-. 
sidered to be covered by the general provi- 


(T) 42 Ind. Cas, 146; 41 B. 737; 19 Bom. L, R, 077; 
18 Cr. L, J, 914, 
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sions of cl. (b) ofsub s. (1) of s. 51. Therefore, 
this also seems to me an authority against 
the view lam otherwise taking in this 
case, although that point -was not raised 
and considered. 


In these circumstances, I think, that this 
Bench should not of its own authority 
decide the application, but that the question 
whether aduty to take down statements of 
witnesses in & Police investigation is one 
imposed by & provision of the District Pdlice 
Act, should be referred to a Full Bench. The 
point is an important one, which may have 
far-reaching results. The view taken in 
the lower Oourt will result in imposing a 
period of limitation in regard to charges 
against Police Officers of many offences 
under the Indian Penal Code, and it seems 
to me desirable that it should be considered 
by a Full Bench. 


There are two further questions that were 
raised by the Courtin the course of argu- 
ments before us, which I may here notice. 
The first was whether the provisions of 
8 740f the Bombay District Police Act had 
any effect upon the question we had to 
consider. Thatsection says: "Nothing in 
this Act shall be construed to prevent any 
person from being prosecuted and pun- 
ished under any other enactment for any 
offence made punishable by this Act 
or from being prosecated and punished 
under this Act for an offence punishable 
under any other enactment: Provided 
that all such cases shall be subject to the 
provisions of s 403 of the Code of Criminal 
Procbdure," The section might possibly be 
read as preventing the provisions of sub-s. 
(3) ot s. 80 from applying to an offence 
made punishable not by the Police Aot 
itself, but by some other enactment. I 
do not, however, think that this would 
be a proper construction of the section. 
It corresponds to s, 26 of the General 
Olauses Act (Xof 1897) and s. 27 of the 
Bombay General Olauses Act (Bombay I of 
1901) These enactments say: "Where 
an act or omission constitutes an offence 
under twoor more enactments, then the 
offender shall be liable to be prosecuted 
and punished under either or any of those 
enactments, but shallnot be liable to be 
punished twice for the same offence.” The 
section does not, in my opinion, affect 
B. 80 of the Bombay District Police Act. 
It merely provides that a person can be 
punished either undersome provision of the 
Act or some other enactment that may be 
applicable, but this is subject to the 
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general rule that he shall not be prosecut- 
ed or punished twice for the same offence. 

The second question was as to the power 
of the Local Legislature in 1890 to repeal 
or amend the Oriminal Procedure Oode 
as to the Bombay Presidency. The sug- 
gestion was that the Criminal Procedure 
Oode, which -was then in force, viz., Act 
X of 1882, by s. 191 authorized a Magis- 
trate to take cognizance of any offence 
except in the cases provided under as. 
195 and 199, which correspond to the same 
sections in the present Oriminal Procedure 
Oode, and thatthe provision, thathe should 
not take cognizance of the case unless the 
prosecution was brought within a time 
limit from the commission of the act 
complained of, amounted to an amendment 
of the Oriminal Procedure Oode. It is to 
be noted that s. 42 of the Indian Councils 
Act of 1861 (24 & 25 Vic. c. 67).only autho- 
rized the Indian Legislature to repeal or 
amend any law made prior to 1869, 
and it was not until the Indian 
Councils Act of 1892 (50 & 56 
Vic. c. 14) was passed that the Local 
Legislature had power to repeal or amend 
an Act of the Indian Legislature with the 
previous sanction ofthe Governor-General. 
Therefore, in l»$0 the Legislature had no 
such power. The Government Pleader 
contended that the proviso to s. 5 of the 
Indian Oouncils Act, 1892, in effect, ‘did 
give retrospective validity to any such 
amendment that had been matle before 
1892. But, in my opinion, the proviso 
clearly cannot be given such retrospective 
operation. It does not contain any words 
showing that intention, such as are contain- 
ed ia 8.3 of the same Act, wherecertain 
provisions areclearly made retrospective. 
In my opinion, the proviso meana merely 
that, if by oversight, the previous sanction 
of the Governor General is not obtained 
in some Act passed after 1¢92, which 
repeals or amends an Act of the Indian 
Legislature, it is not thereby to be render- 
ed invalid, The general rule is against 
retrospectivity in such a case (cf. Hard- 
castle on Statutory Law, 3rd Edition, 
page 253); and this is not a question of pro- 
cedure, but ofan important right, viz, the 
right of a Local Legislature to affect an Act 
of the Indian Legislature. 

Another contention of the Government 
Pleader is, however, in my opinion, right. 
This is that really there is no amendment 
of the Oriminal Procedure Oode effected 
by s. £0 of the Bombay District Police 
Act, The Oriminal Procedure Qode lays 
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down nothing as to a period of limitation 
for complaints, and that would naturally 
be more a subject for the Indian Limita- 
tion Act, which covers not onlyeuits and 
appeals, but also applications. The word 
‘application’ is wide enough to cover a 
complaint to a Magistrate, where the com- 
plainant applies to the Magistrate to issue 
process against an accused and try him 
for au alleged offence, though it has, no 
doubt, been held that the werd 'application' 
in the Indian Limitation Aot primarily 
means a civil application. See Queen- 
Empress v. Nageshappa Pai (9). Therefore, 
it would be rather an amendment of the 
Indian Limitation Act; but the Indian 
Limitation Aot, which was in force in 1890, 
viz., the Indian Limitation Act of 1877, like 
the present Indian Limitation Act, contains 
& provision saving the effect of auy local or 
special law: see 8.6 of Act XV of 1:77. It, 


“thereby, recognised the power ofa Local 


Legislature to make special laws as to 
limitation of applications, and the provi- 
sions of s, 40 would constitute, in my 
opinion,a special local law of the kind 
contemplated. Sub-s. (3) of 5.80 does not 
bar the cognisance of a Magistrate in all 
cases, but allows such cognisance, provid- 
ed the complaint is made within a certain 
time. Again, it is to be remarked that 
the provisions of sub-s.(3) of a 80 arenot 
really an innovation. They follow the 
provisions of s 42 of Bombay Act VII 
of 1867,, which, in turn, followed the corre- 
Bponding provisions of s. 42 of the Police 
Act V of ls6L. The latter was a Govern- 
ment of India enactment, and there was 
nothing surprising in the Local Legislature 
following a precedent that had been set 
by the Indian Legislature Therefore, in 
my opinion, this question should be 
answered in favour of the provisions of 
sub-s, (3) of s. 80. But, in viewof my 
other conclusions, I would refer the 
following question toa Full Bench:— 


“Wherean Investigating Police Ofiser 
reduces a statement of a witness to writing, 
and deliberately takes down the statement 
of such witness incorrectly, is his act one 
done under colour or in exoess of a duty 
imposed, or an authority conferred, on 
him by any provision of the Bombay District 
Police Act, 1890?" 


This will include the question whether 
an act done mala fide and in deliberate 
disregard of his proper dutyor authority, 


(8) 20 B. 544. 
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falls under sub-s. (3) of s. 80, if the Fall 
Bench sees fit to go into that question. 

Patkar, d.—Io this case the com- 
plainant Narayan Hari lodged a complaint 
against the Sub-Inspector of Police under 
88. 167 and 218 on the ground that he, asa 
publie servant, framed incorrect docu- 
ments, that is, deliberately took down 
incorrect statements of witnesses in an 
investigation made by himina theft cage. 
The Magistrate held that the prosecution. 
was barred under s. 80, aub s. (3) of the 
Bombay District Police Act. The com- 
plainant made an application to the 
Sessions Judge for an order for further 
inquiry. The learned Sessions Judge 
agreed with the viewof the Magistrate and 
dismissed the application. 

It was argued on behalf of the accused 
that the protection under s. t0, sub-s. (3), 
extended to official acts done in good faith 
and did not extend to official acts done 
mala file, and reliance was placed on the 
case of Queen Empress v. Ganu (|) and the 
Gases cited therein. Having regard to the 
wording of s. 42 of Bombay Act VIL of 
1567, under which the case of Queen- 
Empress v. Ganu (1) was decided, and the 
absenceof words“ good faith" in sub-s, (3) of 
8. tÜof Bombay Act IV of 1590, I am inclin- 
ed to agree with the view ofmy learned 
brother that the contention on behalf of 
the accused is not sustainable. 

I think, however,that the words “any 
such duty or authority as aforesaid" in 
subs. (3) of s. t0 referto the duty imposed 
or any authority conferred by any provi- 
sions of this Act, or any rule, order or 
direction lawfully made or given there- 
under as stated in sub s. (1) of s. tO of the 
Bombay District Police Act IV of 1890. 
The question that arises for decision is 
whether the taking down of statements of 
witnesses in a Police investigation is a 
duty conferred by the provisions of the 
Bombay District Police Act or any rule, 
order or direction lawfully made or given 
thereunder. It is not suggested that there 
is any rule, order or direction, lawfully 
made or given under the Police Act but it 
is suggested that the duty of taking down 
statements in an investigation is conferred 
by cls. (b) aud (f) of s. 51 (1) ofthe Bombay 
District Police Act. The learned Sessions 
Judge holds that the wide words of s. 51 
(1), el. (6) include the duty of writing down 
statements of witnesses for the purpose of 
sifting the case and finding out the guilty 
person. He, however,held that the Police 
Officer was not required to write down state- 
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ments by any provisions of the Criminal 
Procedure Oode. Section 51. (1), el. (b), 
refers to the general duty of the Police 
Officer to bring offenders to justice or to 
prevent commission of offences, and does 
not deal with the specific duty of taking 
down statements during the investigation. 
Sach duty, in my opinion, is impliedly 
imposed by ss. 161 and 162 of the Oriminal 
Procedure Oode. 1 also think that s. 51 (1), 
cl. (f), does not impose on the Police Officer 
the duty of taking down the statements 
of witnesses in an investigation. If the 
Sessions Judge is right in his view that 
such a duty is notimposed by the Oriminal 
Procedure Code, then s. 51 (1), el, (f), 
would not be of any avail. If such duty 
is imposed by the Oriminal Procedure 
Code, as I think it is, then e 51 (1) el. (f) 
requires of the Police Officer to discharge 
such duty aa is imposed by any other law 
for the time being in force, The obliga- 
tion, therefore, under s. 51 (1) el (f) ie to 
discharge the duty imposed by any other 
law for the time being in force. But the 
duty in question is not a duty imposed 
under the Police Act but would be a duty 
imposed by ss. 161 and 162 ofthe Criminal 
Procedure Oode. This is an important 
point dealing with the rightof a subject 
to prosecute a Police Officer for taking 
down incorrect statements. I think s. 8U, 
sub-s. (3) ought to be strictly construed in 
favour of the subject, The case of Queen- 
Empress v. Ramchandra (6) and the case 
of Madhav Ganpatprasad v. Majidkhan Alif- 
khan(7)seem tobe apparently in conflict with 
this view. I, therefore, agreethat this ques- 
tion should be decided authoritatively bya 
Fall Bench. 


The other question as to whether the 
Local Legislature has power to repeal or 
amend the Oriminal Procedure Code has 
been fully dealt with in the judgment of 
my learned brother. With regard tothe 
power of repeal or amendment granted to 
the Local Legislature by 8. 5 of the India 
Councils Act of 1092 (55 & 56 Vic c. 14), 
I may refer to the case of Laxmi Tatya 
v. Aba Appaji (9) and Ilbert's Government 
of India, 3rd Edition, 148. The imposition 
of limitation by s.80, sub-s. (3), is more an 
amendment ofthe Indian Limitation Act 
rather than an amendment of the Oriminal 
Procedure Code, and is said to be saved 
by e. 6 of Act XV of 1877 which was in 
force at ‘the time when Bombay Act IV of 
1890 was passed. In this connection I 


(9) 10 Bom. L. R. 924; 32 B, 634, 
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may refer to the case of Queen-Emprese v. 
Nageshappa Pai (8) and Queen Empress v. 
Ajudhia Singh (16). 


For these reasons I agree that the main 
question involved in this case should be 
referred to the Full Bench. 

The second application was heard ori- 
ginally by Marten, O. J., and Orump, J. 
who made the following 


REFERENCE TO A FULL 
BENCH. 


Crump, J.—In this case a preliminary 
objection has been taken that the suit is 
not maintainable because no notice was 
given by the plaintiff to the defendants 
as required by s. 80, sub-s. (4) of the 
Bombay District Police Act IV-ot 1880. Itb. 
was also objected that notice was required 
unders. 80 of the Code of Civil Proce; 
dure, ^ 


In order to consider these preliminary 
objections it is necessary to eet out briefly 
the facts alleged in the plaint as form- 
ing plaintiff's cause of action. The plaint- 
iff alleges that at &bout 9-30 4. x. on August 
20, 1920, he happened to be passing the 
office of defendant No. 1 who isa Police 
Sub-Inspector, and he was called into the 
Office. Defendant No. 1 with the assistance 
of defendant No. 2, then proceeded to 
question him as regards two berads who 
were in the office and put to him certain 
questions. The plaintiff denied ary know- 
ledge of the two berads in question where- 
upon defendant No. 1 accused him of tell- 
ing lies and afterwards getting angry, 
seizsd ‘him by the moustache and pulled 
him into an upright position, Then de- 
fendant No. 2 at the instigation of de- 
fendant No. l beat him. Plaintiff then left 
the office, and was again called back and 
was further threatened by defendant No. 
1. It may be explained that these two 
Police Officers were engaged in investigat- 
ing into certain charges of criminal offences 
committed by these berads and that it was 
alleged that the plaintiff had been harbour- 
ing these or some other offenders con- 
nected with them, 


For our present purposes we do not 
propose to consider whether the facts ‘al- 
leged are made out. It is enough to say 
that in addition to the technical defences 
already suggested, the defendants denied 





NU 10A. 350; A, W. N, (1888) 92; 13 Tad, Jur. 
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the facts alleged.” But the necessity of 
notice either under s. 80 of the Civil Proce: 
dure Oode or under s. 80, sub-s, (4), of 
the Bombay District Police Act, are pointa 
which stand in limine and they have to 
be disposed of before we oan consider 
what are the true facts of this case. 

As to 8. 80 of the Code of Civil Proce- 
dure the words there used are, "any act 
purporting to be done by a public officer 
in his official capacity.” That these de- 
fendants are public officers is plain, but 
it is in our judgment, assuming the facts 
alleged true; impossible to hold that the 
act done purported to be done by the de- 
fendanta in their official capacity. The 
case was one of assault and battery in 
which damages were sought and it would 
be absurd to suggest that a Police Officer 
who has been guilty of assault and bat- 
tery can say that he purported to com- 
mit that assault and battery in his off sial 
capacity. Therefore, the objection under 
s. 80 of the Oivil Procedure Code must 
necessarily fail. E 

With reference to the discussion in the 
lower Court's judgment we would remark 
that we have referred to the case of Bhag- 
chand | Dagdusa v. Secretary of 
State for India (11) in which the true 
scope of s, tÜ of the Code of 
Civil Procedure is exhaustively discuas- 
ed. That case removes much of the con- 
flict which has hitherto existed as regards 
the scope of thataection and it has,inter alia, 
decided that the view taken by this Court 
that in cases of injunctions no notice under 
8. 80, Civil Procedure Code, is necessary 
is not the correct view of the scope of 
the section, but in the present case 
what we really hold is that the facts 
now alleged donot come within the sec- 
tion at all, and, therefore, quite apart from 
the remedy which the plaintiff seeks to 
enforce the section can have no application. 

Bat coming to s. 8U, sub-s, (4), of the 
Bombay District Police Act, the matter 
is not so clearly free from doubt. It ia 
necessary to consider for the purposes 
of that section whether there is any pro- 
vision of the Bombay District Police Act 
or any rule or order or direction made 
thereunder imposing a duty or confer- 
ring authority in the exercise of which 
duty or authority these defendants were 


(11) 104 Ind. Oas. 257; 29 Bom. L. R. 1227; 53 M. L. 

; 81: A, L R. 1927 P.O. 176; 25 A, L. J. 641; d 
M. W. N. $01; 48 O.L,J. 76; 1 Luck. Cas. 291; 5 
B, 725; 32 O. W. N, 61; 30 L. W, 809; 54L A. 389 
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acting. And if that were so it would 
further be necessary to consider whether 
this assault and battery is an act done 
under colour or in excess of such duty 
or authority, If these questions are answered 
in the affirmative then s. 80, sub-s. (4), 
of the Bombay District Police Act, is a 
bar to the prosecution of the present suit. 


Now a difficulty arises in disposing of 
these questions here and now owing to 
a reference which has been made by a 
Orfminal Appellate Bench of this Court 
on April li, 1927, to a Full Bench of 
the Oourt. That reference has not yet 
been disposed of and it raises a question 
which though not precisely identical with 
that now before usis so closely allied to 
it that it will be difficult for us to decide 
this question without running the risk 
of coming into conflict with the decision 
of that Fall Bench which remains to be 
pronounced. The question there raised 
is couched in the following terms:— 

“Where an Investigating Police Officer 
reduces a statement of a witness to writ- 
ing and deliberately takes down the 
statement of such witness incorrectly, is 
his act one done under colour or in ex- 
cess of,a duty imposed or an authority 
conferred, on him by any provision of 
ihe Bombay Distriet Police Act, 1890?" 


That question is propounded with re- 
ference to sub-s. (3) of s. 80, and the point 
there was whether the special rule of six 
months’ limitation applied to a complaint 
of an offence committed by a Police Officer, 
but the words of subs. (4) of s. SU re- 
ferred back to the words used in gub-s. 
(3) of the same section and thus it is 
clear that if in the case of an offence 
committed the limitation of six months 
under sub-s. (3) of s. 80 is applicable, it 
would follow that in the case of a suit 
with reference to the same offence notice 
would be required under sub-s. (4) of the 
same section. Under these circumstances 
it appears to us essential that the point 
now before us should be decided by the 
same Full Bench as that which will be 
constituted to hear the question referred 
in the criminal case. 


The questions referred were: 


1, Were both or either of the defendants 
acting inthe discharge of duty imposed,.or 
in the exersise ofan authority conferred, 
by the Bombay District Police Actor by 
any rule or order or direction made under 
that Act? 
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2. Oan the alleged assault or battery 
be said to have been committed under 
colour or in excess of such duty or authority? 
Mr. P. B, Shingne, (Government Pleader), 


‘for the Appellants. 


-— 


Mr. A. G. Desai, for the Respondents, 
JUDGMENTS OF THE FULL 
BENCH. 

Madgavkar, J.—The question referr- 
edto the Full Bench in criminal revision 
is as follows:— 

"Where an Investigating Police Officer 
reduces a statement of a witness to 
writing, and deliberately takes down the 
statement of such witness incorrectly, 
ia his act one done under colour or in 
excess of a duty imposed, or an authority 
conferred, on him by any provision of 
the Bombay District Police Act, 1890? 

“This will include the question whether 
&n act done mala fide and in deliberate 
disregard of his proper duty or authority 
fala under sub-s. (3) of s. 80, if the Full 
Bench sees fit to go into that question.” 

The latter question has also been argued 
before us. For the purposes of this 
reference, it suffices to state that in an 
alleged complaint for theft, the Sub- 
Inspector of Police in the Nasik District 
recorded the statements of two witnesses, 
and being of opinion that the complaint 
was false, forwarded the papers through 
his superior officers to the Magistrate for 
what is termed à “B” summary, in other 
words, asking permission of the Magistrate 
to class the complaint as false. More 
than six months after the Sub-Inspector 
had yecorded the statements, Narayan 
Hari*lodged the present complaint against 
the Sab-Inspector under ss. 167 and 218, 
Indian Penal Code, in that he had 
deliberately and inaccurately recorded 
statements which they never made. The 
Magistrate and in revision the Sessions 
Jadge were of opinion that the complaint 
must be dismissed under s. 80, sub-s. (3), 
of the Bombay District Police Act (IV of 
1890), ashaving been filed more than six 
months afterthe date of theactcomplained of, 

In revision here the learned Judges 
(Fawcett and Patkar, JJ.) were of opinion 
that mala fides of itself did not exclude the 
operation of sub s. (4) but were doubtful 
whether the duty or authority ofa Police 
Officer to record statements of witnesses 
could be said, within the meaning of sub s8. 
(1) of s. 80, to be a duty imposed or 
authority conferred either by some provi- 
sione of the Act such as cls. (b) and (f) of 
gub-s, (1) of s, 51, or by some provision of a 
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rule, order, or direction, lawfully made or 
given under the Act. But having regard 
to the decisions of the Court in Queen- 
Empresa v. Ramchandra (6) and Madhav 
Ganpatprasad v. Majidkhan Alifkhan (7) 
they made the reference in question. 

The questions referred in the second 
reference are as follows :—~ 

"1. Were both or either of the defendants 
actingin the discharge of a duty imposed 
or in the exercise of an authority conferred 
by the Bombay District Police Act or by 
any rule or order or direction made under 
that Act"? 

"2, Oan the alleged assault or battery be 
said to have been committed under colour 
orin excess of such duty or authority’? | 

In this appeal the plaintiff Annappa 
alleged that the appellant-defendant Sub- 
Inspector having sent for him and question- 
edhim in regard to offences of which two 
persons belonging to the criminal tribe 
(berads) were suspected, committed various 
acts of battery and assault on the plaintiff 
by himself and with the help of the Police 
constable defendant-appellant No. 2. The 
defendants Police Officers raised an issue 
that they were entitled to notice under s. 
80 of the Oivil Procedure Code and under 
sub-s. (4) of s. 80 ofthe Bombay District 
Police Act LV of 1830. The, lower Court 
held that they were not entitled to such 
notice as the illegal acts complained of 
were not acts done under colour or in 
excess of the duty or authority. On 
the merits the subordinate Court held 
that certain acta of assault were proved 
against defendant No. L who was the 
Police Sub-Inspector and awarded damages 
against each of the defendants. In appeal 
to this Oourt the two questions stated 
above have been referred to us. 

The referring judgment of Fawcett, J., 
covers most of the arguments before us. 
Two main questions of law are common 
to both the references. The acts complain- 
ed of are alleged to have been committed 
by the Police Officers during the investiga- 
tion of a cognizable offence and the argu- 
ments on these points are common. The 

question in each case, applying the words 
of sub-s. (3) or (4) of s. Bu of the Bombay 
District Police Act, is whether in one 
case the act ofrecording the statements of 
the two witnesses alleged by the complain- 
ant to be falze and in the other the alleged 
act of battery and assault were acts done 
under colour or in excess of any duty 
imposed or any authority conferred on the 
Police Officers by any provisions of the 
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Bombay District Police Act or of any rule 
or order or direction lawfully made or 
given thereunder. 

It is argued by Mr. Desaiin the civil 
reference that the Bombay District Police 
Act 1V of 1890 is itself ultra vires. The 
argument based on the local Act repealing 
or amending the Oode of -Oriminal 
Procedure is fully stated in the 
referring judgment of Fawcett, J. It 
was also argued that the Bombay District 
Police Act is also bad inasmuch as it 
limited further the remedy of the subject 
against Government or publio officers 
beyond the scope of s. 80, Civil Procedure 
Code, and that under s. 4, Civil Procedure 
Oode, such limitation, unless specifically 
saved, was invalid. 

regards the Oode of Criminal 
Procedure, I am of opinion that no section 
of the Bombay District Police Act, certainly 
not 8.51 or 80, with which we are now 
concerned, can be seid to repeal or amend 
the Oode of Criminal Procedure. 

As regards s. 80, Oivil Procedure Code, 
8; 4,80 far from invalidating any limitation 
has, in my opinion, precisely the oppo- 
site effect; unless any specific provision 
in the Uivil Procedure Oode limits any 
special or local law or its provisions, 
the latter stand good. Similarly, it is 
argued that some specific proviso as 
in s. 25, cl. (2), was necessary before s. 
80 could be modified by any local Act. 
There is, however, an obvious difference in, 
law between the Local Government and 
the  Profincial Legislature. For these 
Teasons we areof opinion that the argu- 
ment that the Bombay District Police Act 
is ultra vires fails, 

On the further question as to how far 
the alleged aeta ofthe officers fall within 
sub-ss. (3) and (4) ofs.80 of the Bombay 
District Police Act, the English authori- 
ties based on English Statutes differently 
worded are of little assistance. On the 
wording of s. 80 of Bombay Act LV of 1890 
two questions arise. Firstly, whether 
theduty imposed or authority conferred 
could be said to be by any provisions 
of the Aot or whether, as Fawcett, J., was 
inclined to think, could be said rather to 
bea duty imposed or auhtority conferred 
under the Code of Oriminoal Procedure, 
The Oode of Oriminal Procedure is ad- 
jectivecriminal law and Chap. V defines 
the powers of the Police to investigate. 
The duties and powers of investigation 
into cognizable cases are laid down under 
s. 156. Section 160 authorizes any Police 
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Officer making an investigation under that 
Ohapter to require in writing the attend- 
ance before himself of any persons. 
Section 161 directs their oral examina- 
tion, which as is plain from s. 162, may, if 
the Police Officer chooses, be reduced to 
writing. Similarly, Ohap. V of the Bom- 
bay District Police Act defines the executive 
powers and duties of the Police ands. 51 
(1) ol. (6) directs that every Police Officer, 
tothe bestofhis ability, should obtain 
intelligence concerning the commission of 
cognizable offences or designs to commit 
such offences and lay such information and 
take such other steps consistent with law 
and with the orders of his superiors, as 
shall be best calculated to bring offenders 
to justice. This duty includes, in our 
opinion, the duty and authority conferred 
by the section quoted above of the Code 
of Oriminal Procedure, Section 59, there- 
fore. is wide, and the fact that a portion 
of the duty and authority under s. 51 is 
also incladed in the duty and authority 
under the Code of Oriminal Procedure 
does not preclude the limitation in sub-s. 
(3) or notice in subs, (4) prescribed by - 
s. 8&0 ofthe Bombay District Police Act. 
This view is in accordance with the ruling 
ofthis Oourtin  Queen-Empress v. Ram- 
chandra (6)and the assumption in Madhav 
Ganpatprasad v. Majidkhan Alifkhan (7). 

Turning to the second point, namely, 
how far the two particular acts were done 
under colourorin excess of such duty 
or authority, andhow far mala fides ex- 
cludes limitation or notice, the intention 
of s. 80 and of sub-ss. (3) and (4) is not, 
in our opinion, doubtful. Sub-ss, fl) and 
(2) enact good faith in pursuance orin- 
tended pursuanceof any duty imposed or 
any authority conferred as a good de- 
fence against any penalty or damages, 
And the policy of sub-s. (3) is that 
wrongs alleged by any acts done under 
colour or in excess of duty or authority 
should be brought before the Courts with 
as little delay as possible. Olearly not 
every act because itis donebya Magis- 
trate or Police Officer is thereby necessarily 
an act having any relation to his duty 
or authority; and whether prima facie 
the act alleged was so done is a question 
on the facts in each case which ordinarily 
should not be difficultof answer. 

A similar question of limitation arises 
under Art. 14 of the Second Schedule of 
the Indian Limitation Act which prescribes 
a year from the date of the order to set 
aside any aot of any officer of Government 
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in his official capacity. AsI have observed 
‘recently in Sulleman Aba Mahomed v. Secre- 
tary of State far India (12), (page 433*):— 

“It suffces to say that...the question is 
not merely one of form but also of subst- 
ance...it doea not suffice for an officer of 
Government to purport to act in his official 
capacity to bring his act or order within 
the purview of Art. 14, or for the subject 
to allege that the act was wrung or to 
refrain from expressly asking the Court to 
set aside the order to take it out of the 
purview of the Article.” 

In the two cases now under consideration 
the recording of the statements of the two 
witnesses was an act which the accused Sub- 
Inspector could not have performed except 
under colour of his duty or authority, and 
whether the record of these statements was 
accurate or inaccurate and in the latter 
case whether the inaccuracy was inadvertent 
or deliberate, and in the last case whether 
there was in fact mala fides in law, are all, 
in ouropinion, questions which are irrele- 
want tothe question of limitation of six 
months, so long asthe act itself was an act 
done under colour of his duty, as it was 
in the first case, 

In the second case, however, while the 
acts of the Sub-Inspector from the summon- 
ing of the plaintiff and questioning him 
also fell under colour of his duty or author- 
ity, by no process of reasoning can the 
alleged acts of battery and assault 
be said to fall under such colour or in 
excess of such duty or authority. 

Hypothetical cases are better perhaps 
avoided, ` But in a case where a prisoner is 
being arrested or while under arrest is 
being taken to the lock-up and offers 
resistance, such acts of battery and assault, 
even if they are in excess of the force neces- 
Bary to prevent escape, would probably 
require notice under sub-s. (3) of s. 80. There 
is no such allegation here. Even if the 
alleged acts of battery and assault took 
place, the simple fact that they were 
committed while the witness was being 
questioned or during the investigation of 
the cognizable offence, cannot, by mere 
proximity of time, make the act done 
under colour or in excess of the duty or 
authority of the Police Officer. 

As regards the notice under s. 80, Civil 
Procedure Oode, in the second reference 
we entirely agree with the view of the 
Fall Bench in Samanthala Koti Reddi 


: (19) 109 Ind. Cas. 545; 30 Bom, L.R.431; A, LR. 
1928 Bom 180. . 5 
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Y. Pothuri Subbiah (2) and the observationa 
of Sadasiva Ayyar and Spencer; JJ., at 
pages 810 and 812*. The nature of the act 
and how it is related to the duty or 
authority ofthe officer or if it could be 
said to be done under colour or in ex- 
cess is one question, The questionof thestate 
of mind of the officer and his bona fides or 
mala fides is quite another, It would be 
difficult for the Courts to add the second 
element when the Legislature merely 
prescribes the first as necessary and suffici- 
ent for limitation ^ under sub-s. 
(3)or notiee under sub-s.(4) ofs. 80 
of the Bombay District Police Act or 
notice under s. 80 ofthe Oode of Qivil 
Procedure. We cannot agree with the 
view of Bauerji, J.,in Muhammad Saddiq 
Ahmad v. Panna Lal (13) and we prefer 
the view of the same Court in Mumtaz 
Husain v. Lewis (14) where it was held 
that an Assistant Eagineer ofthe P. W. 
D. assaulting or beating his subordinate 
was not entitled to the notice under s. 424 
a hs old Oode of Civil Procedure of 

Our answers, therefore, to the present re- 
ferences are as follows, 4 

In OgraiNAL Revision No. 20 or 1927. 

Where an’ Investigating Police Officer 
reduces a statement of a witness to writ- 
ing his act is one done under colour or 
in excess of a duty imposed or an authority 
conferred on him by s. 51 (1), cl. (b) of 
the Bombay District Police Act, whether 
he acts bona fide or otherwise, and even if 
he acts mala fide and in deliberate dis- 
regard oj his proper duty or authority 
and deliberately takes down the statement 
of such -witnesses incorrectly, 

Answer to reference in F. A, No. 346 
of 1924, 

(1) Both the defendants were acting in 
the discharge of the duty imposed and 
the authority conferred by a. 51 (1) cl. (b) 
of the Bombay District Police Act, when 
they summoned the plaintiff and question- 
ed him in regard to the alleged offence. 

(2) Thealleged assault or battery cannot 
be said to have been committed under 
colour or in excess of such duty or authority 

Fawcett, J.—I agree. The words 
“colour of office" can be used both in a 
good sense and in a bad sense. But a 
reference tothedefinition of this expression 
in both Stroud’s Judicial Dictionary and 
‘Wharton's Law Lexicon shows that ordi- 
narily itis used in a bad sense, viz., an act 

(13) 26 A. 220; A, W. N. (1903) 241. ^ 


(14) 5 Ind, Oas. 467; 7 A, L. J. 301, 
*Pages of 41 d. TUTO M 
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unjustly done bythe countenance of office, 
being grounded upon falsity, to which the 
office is ashadow or colour, Therefore, it 
seems to me that it clearly can cover an 
act done in bad faith as well as an act 
done in good faith: Section 99 of the 
Indian Penal Code supports this view, as it 
inserts the words "in good faith” between the 
words “public servant acting” and the words 
“ander colour of office.” : 

After hearing the further arguments that 
have been: placed before us, I modify the 
view to which I said I was inclined in my 
referring judgment iu the criminal casa, I 
think that s, 51 (1) (b) of the Bombay Dis- 
trict Police Act sufficiently covers the duty 
imposed on an lavestigating Police Officer 
of writing down statements of witnesses in 
a case in which he is investigating, and 
that s. 80, sub-s. (3) accordingly applies 
in that case. 

lwould add that the remarks of their 
Lordships in Bhagchand Dagdusa v. Sec- 
retary of State for India (11) show that we 
should not be guided by English authorities 
on different expressionsin English Statutes 
in regard to the meaning of sub-ss. (3) 
and (4) of s, t0 of the Bombay District 
Police Act. The case of Saman Thala Koti 
Reddi v. Pothuri Subbiah (2) ia referred to 
in their Lordships’ judgment at page 743*, 
and the view taken in the former case has 
their Lordships’ approval. 

Mr. Desai contended that, so far as sub-a. 
(4) of s. 80 of the Bombay District Police 
Áct, 1890, may be held to go beyond the 
provisions of s. 80 of the Civil Procedure 
Oode and thus impose additional restric- 
tions on the right to sue, it is ultra vires 
of the Local Legislature, In support of this 
he referred to the fact that, as mention- 
ed in my referring judgment in the con- 
nected case it was not until 1892 that a 
Local Legislature had power to repeal or 
amend an Act of the Indian Legislature 
with the previous sanction of the Governor- 
General, But, in my opinion, this conten- 
tion cannot succeed in view of the pro- 
visions of subs. (l) of s. 4 of the Code 
of Civil Procedure. This says:— : 

“in the absence of any specific provision 
to the contrary, nothing in this Oode shall 
be deemed to limit or otherwise affect 
any special or local law now in force or 
any special jurisdiction or power conferred 
or any special form of procedure prescribed, 
by or under any other law for the time 
being in force.” 

There is no specific provision in the 
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Oode, or elsewhere, to prevent s. 80 being 
within this sub-section, so that it does not 
limit or otherwise affect the local provi- 
sions of s, 80 of the Bombay District Police 
Act in regard to the notice required in the 
special case of suits of the kind mention- 
ed therein. The sub-section clearly can- 
not be construed as Mr. Desai contends 
it should, vig, that, in the absence of a 
specific provision allowing s. 80 of the 
Code to be modified by a Local Legislature, 
anything inconsistent with s. 80 in an Act 
of the Local Legislature is ultra vires, It 
really says the exact reverae, viz., that the 
Code shall not ordinarily prevail to over- 
ride inconsistent provisions in local or 
special laws: cf. Aga Mahomed Hamadani 
v. Cohen (15). Therefore, whatever might 
ba the possible objéetions to sub-s. (4) of 
s. 80,ifs. 4of the Civil Procedure Code 
had not been enacted, the contention, in 
our opinion, entirely fails. No doubts. 4 
of the Code of 1882 (XIV of 1882) is not 
in such wide terms as the present s. 4, and 
would not in itself save a subsequent local 
enactment, suchas s. 8Jof the Bombay 
District Police Act ; but we are concerned 
only with the existing law, and not with 
the law as it was prior to the present Code. 

It may be said that, if sub-a. (4) ofa. 80 
of the Bombay District Police Act was 
ultra vires, when if was enacted, s. 4 of the 
Code of 1908 will not suffice to give it legal 
validity. But thisignores the wide pro- 
visions of s. 220f the Indian Councils Act, 
1861, under which the Oode was passed. 
Au act can be validatory by implication, as 
well as by express words. . 

But, in any cage, I do not think thdt sub- 
s. (4) of s. 80 of the Police Act can be said to 
“repeal or amend" s. 424 of the Civil Proce- 
dure Code of 1882, and, therefore, to be ultra 
vires of the Local Legislature in 1890, No 
doubt, so far as the former is inconsistent 
with the latter, it ia by implication a repeal 
or amendment of it, cf. Hari Pandurang v. 
Secretary of State for India (10). But there 
is no necessary repugnaney between the 
two enactments, so that ‘the two cannot 
stand together", cf. West Ham v. Fourth 
City Mutual Building Society (17) and 
Tabernacle Permanent Building Society v. 
Knight (18). Section 80, sub-s. (4) of the 
Bombay District Police Act left s, 424 of 
the Civil Procedure Code unaffected in the 

15) 13 O. 221 at p. 223, 

(is 27 H, 424 at pp. 443, 443; 5 Bom. L. R. 431. 

17) (1892) 1 Q, B, 654; 6l L. J, M. O. 128; 66 L, T, 
40 W, R. 446; 56 J. P. 438. 
wo A. O 298; 62 L. J. Q. B. 50; 67 L. T. 483; 
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sense that it still continued to operate in 
the Bombay Presidency. The Local Legis- 
‘lature did not reduce the period of the 
notice from two months to one month for 
all public officers in respect of all acts 
purporting to be-done in an official charac- 
“ter; but it merely provided for special 
““Gases of the kind mentioned in sub-s. (3) 
ofs. 80, and this it could validly do under 
the ‘power of ‘making laws and regulations 
for the peace and good Government of the 
province under &. 42 of the Indian Councils 
Act of 1861, 

Mirza, d.—The Bombay District Police 
Act, 1890, by s. 80, sub-s. (3) prescribes 
‘six months as the period of limitation for 
a prosecution or suit against a Police Officer 
in respect of an alleged offence committed 
or wrong done by him ‘by an act done 
under colour or in excess of any such duty 
or authority as aforesaid.’ The duty or 
authority here mentioned has reference to 
‘any duty imposed or any authority confer- 
red on him (here the Police Officer) by any 
provision of this Act or of any rule, order 
or direction lawfully made or given there- 
‘under (see s. 80,sub-s. (1)). In the first 
reference before us the act of the Police 
Officer in respect of which the complaint 
was made was that in the course of the in- 
‘vestigation ofan offence by him he with 
‘the object of injuring the complainant and 
screening the suspect from punishment, 
made a false and incorrect record of the 
statements made to him by certain wit- 
nesses and thereby committed offences 
under ss. 167 and 218 of the Indian Penal 
Code. «In the second reference, the defend- 
ants Who are Police Officers are alleged to 
have committed assault and battery on the 
plaintiff in the course of their investigation 
of a cognizable offence alleged to be com- 
mitted by two berads and thus to have 
caused him damage. The prosecution in 
the first reference and the suit in thesecond 
reference would both be beyond time ifs. 
80, sub-s. (3) is applicable. 

Section 51 (1)(b) of the Bombay District 
Police Act imposes a duty on the Police 
Officer, inter alia, to obtain intelli- 
gence concerning the commission of 
cognizable offences. In both cases be- 
fore us the Police Officers concerned 
were ostensibly engaged in performing 
a duty imposed on them by s. 51 (1) 
(b. Prima facie they would be entitled to 
the protection of s. 80, sub-s. (8), unless 
the complainant in the one case and the 
plaintiff in the other case show that the acta 
complained of had no relation actual or 
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“colourable "to the duties imposed or the 
authority conferred on the officer and were 
not to be regardedas being merely in excess 
of the duty imposed or authority conferred 
by the Act. . . 

The object of the Bombay District Police 
Act,in my opinion, is not to create a 'droit 
administratif! in favour of Police and other 
officers whose conduct to a very large 
extent it regulates. Section 80, sub-s.(1), 
confers on such officers complete immunity 
in respect of acts done in good faith 
in the performance of duties imposed by 
the Act. Sub section (3) has no reference 
to aote done in good faith. It would suffice 
ifthe act done is or appears to be within 
the scope of the officer's duty or is even in 
excess of the authority vested in him by the 
Act. The period of six months laid down 
in the sub-section is intended to protect, 
in my opinion, the Police Officer as well as 
Government who may become liable for 
damages in respect of an alleged tort the 
Police Officer might commit in the course of 
his employment. 

The word ‘colour’ in its legal sense is de- 
fined in Webster's Dictionary (1927 
Edition, page 440 (14)) as ‘an appearance or 
semblance of aright, authority, office, or the 
like. A Police Officer who commits an as- 
sault or battery on a person he arrests for a 
cognizable offence, can, no doubt, in certain 
violent cases where the accused cannot be 
reasonably apprehended without resorting 
to those means be said to be acting within 
the scope of his duty or under coleur of his 
duty or authority. assault in the 
technical eense is implied in every arrest. 
Where there may appear to be no justifica- 
tion for the Police Officer in effecting an 
arrest to commit a battery, he would still 
appear to be acting either in excess of his 
duty or authority or under colour of such 
duty or authority. In the second reference 
before us can it be said that the Police 
Officers in committing the alleged acts of 
assault and battery were acting under 
colour of aduty imposed or an authority 
conferred by the Act or that they were 
merely acting in excess of such authority? 
The Police Officers may have believed that 
if they beat the plaintiff he would be induc- 
ed to give them the information they want- 
ed with reference to the cognizable offence 
they were investigating. That in itself 
would not make the dealing of blows by 
them to the plaintiff a part oftheir duty or 
authority under the Actor something akin to 
but in excessof such duty or authority. Even 
supposing, what is not the case here, that 
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they had represented to the . plaintiff at 


the time they beat him, that as Police 
Officers they wereentitled to beat him until 
he disclosed to them what they believed he 
knew about the commission of the offence, 
such conduct would not, in itself, in my 
opinion, bring the act under one performed 
under the colour of duty imposed 
or authority conferred by the Act or in ex- 
cess of such duty or authority. Section 51 
(1) (c) does not authorize a Police-Officer to 
touch the body of any person in the course 
of obtaining intelligence. For a thing to 
be the colour’ of another there must be 
some likeness or semblance between the 
two, There is no likeness or semblance 
between committing assault and battery 
on the one hand and obtaining intelligence 
on the other. When the Aot authorizes 
the-Police Officer to ‘obtain’ intelligence the 
‘obtaining’ ib contemplates ia by means 
which are lawful and not those which in 
the absence of & provision to the contrary 


in this or auy otber Aot are forbidden by . 


the general law of the country. Apart 
froma special provision to the contrary a 
Police Officer is as much governed by the 
general law as any private citizen. 

In the first reference before us it is 
contended that as the act of the accused 
was done mala fide it does not fall under 
s. 89, subs. (3). It is urged that ‘colour 
of duty or authority’ must be held to mean 
that the semblance to duty or authority is 
a reasonable one. It is contended that 


where fhala fides are alleged there is no 
room for a reasonable semblance. I fail to 
see the force of the argument. An act 


may be done by the Police Officer mala 
fide and yet it may appear to be done 
under the semblance of a duty imposed or 
authority conferred by the Act. If the 
Legislature wanted the protection of s. 80, 
sub-s, (3) to be restricted to bona fide acta 
they would have inserted in its appropriate 
place in this sub-section the words ‘in good 
faith’ as they have done in the previous 
two sub-sections, ' 

The questions in the two references 
Bhould, in my opinion, be answered as 
proposed by my brother Madgavkar. 

A. Answered accordingly. 
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BOMBAY .HIGH COURT. 
Oivin APPLIOATION No. 184 or 1928. 
April 4, 1928. 
Present :—Mr. Justice Fawcett and 
Mr. Justice Mirza. 
Tas GOVERNMENT PLEADER— 
APPLIOAAT 
versus 
DATTATRAYA NARAYAN .- 
DESHPANDE—Opponant, - 

Legal Practitioners—Adjudication of Pleader as 
msolvent-—Power of High Court to suspend Pleader— 
Disciplinary jurisdiction—Bombay Pleadera Act 
(XVII of 1920), s. 25— Letters Patent (Bombay High 
Court), cl. l0—Speculation in shares, impropriety 


oJ. 

ii High Oourt in its disciplinary jurisdiction has 
full power to suspend tha sanad of a Pleader, if he 
has been adjudicated an insolvent, untilhe obtains a 
discharge, if, in the circumstances of the case, it 
considers that the insolvency coupled with the 
surrounding circumstances supplies a reasonable 
cause for such a suspension. [p 261, col. 1.] 

Per Mirza, J.—1t is not proper for a practising 
lawyer to speculate in shares. T» 262, col. 1.) 

Mr. P. B. Shingne, for the Applicant, 

Mr. G. S. Rao, for the Opponent, 

JUDGMENT. 

Fawcett, J.—The opponent in this 
application, Mr. D. N. Deshpande, isa High 
Court Pleader. He was enrolled as such 
on or about January 31, 1917, and has 
since been practising in the local subordi- 
nate Courts in Bombay. He was adjudicated 
an insolvent on March 16, 1925, According 
to his own statement in the application 
that he made to the Ohief Justice on 
April 23, 1926, he had speculated in shares 
of different joint stock companies and on 
account of a crisis in the local stock 
exchange had incurred heavy losses to the 
extent of Rs. 40,000. The Official Assignee, 
in his report Ex. B, says that the 
statement filed by him shows liabilities to 
the extent of Rs. 50,000 as loss in specula- 
tion, but that as the insolvent has not 
filed his schedule his actual liabilities 
cannot be definitely ascertained, On 
April 23, 1926, he applied to the Ohief 
Justice, mentioning his adjudication 
and asking that during the , pendency 
of the insolvency proceedings and 
after his discharge he might be granted 
leave to practise as a Pleader of thia 
Court. In making this application he was 
following precedents in the case of other 
High Oourt Pleaders, who had similarly 
applied for .permission to continue to 
practise asa Pleader. We have before us 
asimilar application that was made and 
granted in April, 1922, and there have 
since been similar applications, There is an 
obvious reason for a High Oourt Pleader re- 
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porting the fact that he has beenadjudicated 
88 an insolvent and requesting permission 
to continue to practise. Such an adjudica- 
tion necessarily affects the —insolvent's 
professional and social status. A Govern- 
ment Officer, for instance, is liable to 
dismissal if he is adjudicated an insolvent; 
a member of aclub in many cases ipso facto 
ceases to be & member upon his adjudica- 
tion, A person cannot be admitted to be a 
etudent forthe Bar if he is an undischarged 
bankrupt, cf. Halsbury's Laws of England, 
Vol, IT, para. 610, page 362; a trustee vacates 
his office upon becoming an insolvent; and 
asa more relevant instance, in England, 
since 1906, a Solicitor is liable not to have 
his practising certificate renewed, ifhe is 
an undischarged bankrupt: see Halsbury's 
Laws of England, Vol. XXVI, para. 1190, at 
page 721], and the Solicitors’ Act 1906 
(6 Edw, VII, c. 24),8. 1. It may, there- 
fore, be taken as a settled practice of this 
Court that the sanad of a Pleader, who has 
been adjudicated an insolvent, and who has 
not received his discharge, is liable to be 
suspended on the ground of there being 
“reasonable cause” for such suspension 
under 8, 25 of the Bombay Pleaders Act 
XVII of 1920 orcl. 10 of the amended 
Letters Patent, 1865. The opponent, 
however, did receive permission to continue 
to practise from the late Ohief Justice, as 
appears from the eitdorsement “Sanctioned” 
upon the application made by the opponent. 
The present question would probably not 
have arigen in these circumstances but for 
- the fact that there wasa subsequent adjudi- 
cation pf insolvency against the opponent 
on September 28, 1927. The explana- 
tion that is given for this in the 
affidavit of the opponent is that towards 
the end of 1926 he had to incur further 
debts for meeting expenses that are 
there specified, and that one of his 
creditors obtained a decree against him and 
upon it obtained a warrant of arrest against 
him, so that to prevent his arrest he was 
obliged to file a fresh petition in insolvency 
for debts to the extent of Rs. 2,500, while 


the first petition was still undisposed of.. 


The Official Assignee in his report, Ex. B, 
states that the opponent has shown 
liability to the extent of Rs. 2500 as 
borrowed from different persons, But, here 
again, as he has not filed his schedule, his 
actual liabilities cannot be definitely 
ascertained. It is obvious that any permis- 
. sion that waa granted in respect of the 

first insolvency catinot be held to covera 
further insolvency, and Dewan Bahadur Rao 
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for the opponent did not contest this, His 
position simply is that his client was under 
&misapprehension as to thenecessity for 
a renewed permission after the filing of the 
second petition of insolvency; that he did 
not receivea letter which the Registrar of 
this Court addressed to him on October 12, 
1927, drawing his attention to the necessity 
of getting thesanction of the Ohief Justice 
to practise asa Pleader; that there was no 
intention of showing disrespect or ignoring 
the authority of this Court; and that his 
client expresses his regret for the. failure 
to applyfor permission at the proper time 
and asks that this may now be granted. 
In support of these statements there is the 
affidavit of the opponent made on March 28, 
1928, and another by one Vithal Saggon 
Sawant made on the same day. Thelatter 
states that the letter which the Registrar ad- 
dressed to the opponent was handed to him 
and thathe took delivery of it on behalfof 
the opponent, with a view to hand it over to 
him. This is corroborated by an entry in 
the local despatch book that is before us, 
The deponent has there signed "V. Savant 
for D. N. Deshpande, Vakil, High Court." 
He says in his affldavit:— 

“But I misplaced the said letter somewhere 
andconsequently I forgot to tell him about 
the receipt of the said letter until I was 
asked by him about it yesterday, t.e, 
March 27, 1928.” 

If that statement is accepted, then, of 
course, it does support the position taken, 
up by Dewan Bahadur Rao. We thought 
it necessary, however, to put some questions 
to Mr. Bawant by way of cross-examina-, 
tion, and the record of this is contained in 
Ex. A. He first of all clearly stated 
more than once that he had left the 
services of Deshpande about the beginning 
of October, 1927. When his attention was. 
drawn to the fact that he had stated in his 
affidavit that he left his services in the 
beginning of 1927, whereas October, 1927, 
could not properly be called the beginning 
of the year 1927, he still stuck to his 
statement that he left in the month of 
October. But subsequently he changed 
his story and said that he was in the. 
service of some other Pleaders in October, 
Novembér and December, 1927. He was 
further asked about the letter and he said: — 

“I took the letter and put it in my coat- 
pocket among the brief-papera and many 
other letters and I forgot al) about it, 
and thathe never thought any more about 
the letter, although he had undertaken to 
handitoverto Mr. Deshpande. We have 
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no hesitation both from the demeanour of 
this clerk under cross-examination and his 
vacillation in entirely disbelieving his 
story. - 

. We feel no doubt whatever that the 
statement that he put the letter away and 
forgot all about it isa pure invention; and 
in the circumstances we cannot accept the 
explantion ofthe opponent that this letter 
from the Registrar never reached him. It 
is to be noted that therewas a delay of 
overa year in the first application to the 
late Ohief Justice after the first insolvency, 
and we think the circumstances strongly 
point to the opponent endeavouring to 
delay as long as possible in making a second 
application especially as he might have 
reason tothink from the Registrar's com- 
munication that that permission might be 
refused. 


In our cpinion, this Court in ita dis- 
ciplinary jurisdiction has full power to 
suspend the sanad ofa Pleader,ifhe has 
been adjudicated an insolvent, until he 
obtains a discharge, if, in the circumstances 
of the case, it considers that the insolvency 
coupled with the surrounding circum- 
stances supplies a reasonable cause for such 
asuspension. It is largely a matter of 
discretion, The Ohief Justice receiving 
an application of this kind can well be 
satisfied from the circumstances that are 
put forward that there is no objection to 
grant an insolvent Pleader permission to 
continue to practise,and in doing so he 
would be acting on behalfof the Court, but 
if he considers that the case is.one where 
there is reason to doubt the advisability 
of granting such permission, he can ask the 
Government Pleader to bring it before 
the Court in its disciplinary jurisdiction. 
That has been the action taken in the 
present case. We have, therefore, to con- 
sider whether in all the circumstances 
we should exercise that jurisdiction and 
hold that there is no objection to the 
opponent continuing to practise, while he 
is an undischarged bankrupt, or whether 
the circumstances show reasonable cause 
for suspending his sanad during that 
period, 


We have carefally considered all that 
the Government  Pleader and Dewan 
Bahadur Rao have placed before us upon 
this question. Butwe regret to say we 
have come to the conclusion that this ig a 
case in which the permission that has been 
asked for should berefused and the oppo- 
nent's sanad suspended, 
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In the first place, the record of the 
opponentis certainly one that cannot be 
described as “clean”. I do not think it 
necessary for the purpose of this judg- 
ment to o into all the details of 
the complaints that are referred to 
in the record in the paperbook about 
his receiving moneyfrom clients and 
not having duly followed instructions 
in regard to amounts entrusted to-him, 
The opponent was able in-all these cases 
dither to induce the complainants not to 
press their complaints or to furnish 
explanations so that no disciplinary action 
was taken against him. But, in, at any 
rate, the case of Baniram he admitted the 
receiptof the money, and the explanation 
that he gavefor not paying the money, 
or some of it, into Court certainly does not 
appear satisfactory. Further action was 
net taken because the complainant did not 
attend in obedience to a notice given by 
the Chief Judge of the Small Cause Court 
thathe was going to hold an enquiry. 
That was not equivalent to being aequitted 
honourably, and the case ‘illustrates the 
risk that may attend permission to the 
opponentto continue to praetise and to 
receive money from clients, when he is 
in an embarrassed condition audis, there- 
fore, subject to special temptation. Then 
there was a criminal case against the 
opponent,in which he was charged with 
abetment of forgery. Here, again, I do 
not think it necessary to go into details. 
Undoubtedly he was acquitted by a 
unanimous verdict of the Jury, but the fact 
remains thata Magistrate consideted that 
there was adequate evidence to justify 
his being committed to the High Court 
for trial. Then, in regard to these two 
insolveneies we learn from the report of 
the Official Assignee that the insolvent has 
not yet filed his schedule in either of them. 
This failure is, no doubt, avery common 
practicein Bombay, whereby debtors use 
the Insolvency Oourtas a shield against 
arrest and donet comply with the pro- 
visions of the Act as to their obligations as 
insolvents. But it .is conduct which 
certainly is not such as should be expected 
from a High Court Pleader, Itis in his 
favour that some assets have been obtained 
in regard to the first insolvency. The 
amount of them is not stated by the 
Official Assignee, but the insolvent places 
them at Ra. 15,000. Even allowing forthis, 
it appears tous in all the circumstances 
that the Gourt should exercise its disere- 
tion, and oan  exeroise its discretion 
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judicially, by holding that the opponent 
should not be allowed to continue to 
practise as a High Oourt Pleader, while 
he remains an undischarged insolvent. We 
think that, in circumstances of the kind 
before us, an onus lies upon the insolvent 
to satisfy the Court that this can be 
done with safety. In the present 
case we regret to say we are not 
so satisfied. Therefore, we direct 
under s. 25 of the Bombay  Pleaders 
Act and cl. 10 of the Letters Patent that 
the sanad ofthe opponent be suspended 
forsuch periodds he may remain an un- 
discharged insolvent in the two insol- 
vencies in question. The opponent to re- 
turn his sanad to the Registrar within two 
days. Afterhe has obtained his discharge 
he may, of course, apply tothia Court for 
a re-issue of his sanad. 

‘Mirza, J.—I agree. 

The Insolvency Act is intended 
primarily fer the benefit of bona 
fide traders who have incurred debts in 
the course of business. and are unable 
through no fault of theirs to discharge such 
debts. The benefit of the Insolvency Act, 
no doubt, is also extended to other bona 
fide debtors. The opponent is a Pleader 
and assuch is an officer of this Oourt, 
While he was practising the profession of a 
lawyer it wasnot proper forhim to have spe- 
culated in shares. A lawyer, no doubt, may 
invest his savings in sharesor other securi- 
ties, buta line must be drawn between in- 
vestments which are bona fide and invest- 
ments which are in the nature of a business 
speculation. Prima facie, therefore, on his 
own admission the opponent has done some- 
thing which,in our opinion, was not pro- 
per. Having filed his petition in insol- 
vency it wasthe opponent's duty on being 
adjudicated on the petition to file his 
schedule withina reasonable time setting 
out therein a detailed account of his liabil- 
ities, an explanation as to how he came to 
incur them and the extent of his properties 
and poon assets. The opponent has neg- 
lected to do this. He has the less excuse 
for his dilatoriness as being a lawyer he 
ought to have known his duty under the 
Insolvency Act better than an ordinary 
layman would. Being adjudicated an in- 
solvent the opponent would be under the 
orders of the Official Assignee and it would 
be his duty to attend the office of the 
Official Assignee regularly and to help the 
Official Assignee in recovering his out- 
standings for the benefit of his creditors. 
The opponent is not shown to have done 
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B0. Neither of the two insolvencies is yet 
ripefor hearing. No steps are taken by the 
opponent beyond filing his two petitions 
and obtaining the two adjudication orders. > 

The fact that the opponent’ is an undis- 
charged insolvent does not by itself raise 
a presumption that the insolvencyis dis- 
honest. Under certain conditions a Pleader 
who isadjudicated insolvent may be able 
to satisfy the Court that he should be per- 
mitted to continue his professional practice. 
In such cases the burden of proof is upon 
the applicant to show that there is nothing 
shady or dishonest about his insolvency. 
There are notsufficient materials before us 
to judge that the opponent's two insolven- 
cies are honest and due to circumstances 
over which hehad no reasonable control 
or to say at this stage that in due course he 
will get an honourable discharge. It is 
possible that when the affairs of the op- 
ponent are put up for investigation before 
the Insolvency Oourt, the Commissioner-in- 
Insolvency will suspend the opponent’s 
discharge or will otherwise punish him 
under the provisions of the Insolvency Act 
which are in the nature of quasi-criminal 
provisions. It is evident from these consi- 
derations that the Court cannot permit the 
opponent tocontinue in the practice of a 
profession which is deemed to bean honour- 
sble profession while he is an undis- 
charged bankrupt, more particularly in 
view of his past record to which our atten- 
tion has been drawn, J concur in the order 
proposed by my learned brother. 

A Rule made absolute. 


BOMBAY HIGH COURT. 
SzooNp Civin APPBaL No. 437 or 1920. 
July 18, 1928. 

Present :—Mr. Justice Patkar and 
Mr. Justice Baker. 
BHOGILAL TARAOHAND JAVERI 
AND OTBBRS—PLAINTIFFS—AÀPPBLLANTS 


versaua 
JETHALAL MOTILAL KUMBHAR— . 
DEFENDANT—HESPONDENT. 

Civil Procedure Code (Act V of 1908), O. I,vr. 1, 4, O. 
Il,r. 8—Amendment of plaint—Pinciples--Tranafer 
of Property Act (IV of 1882), .s. 8—Transfer of pro- 

erty—Traneferor'a right to aue for profits realised 
efore date of transfer—Amendment of plaint for 
decree in transferor's favour—Cause of action— 
Limitation, ^ 
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Asold to B certaih property which was in the 
wrongful possession of O. B instituted a suit against 
C for recovery of profits realised by C both before 
and after the transfer, impleading A as a pro forma 
plaintiff. The penne subsequently asked for 
amendment ofthe plaint so asto add a prayer for 
a decree in favour of A forthe profits realised by 
C before r: 

Held, (1) that a decree for profita realised by C 
before the date ofthe transfer could not be passed 
in favour of Bas he had no right to recover such 
profits from O: [p. 264, col. 1.] 

a that O. I, r. 4, Oivil Procedure Code, did not 
apply and a decree could not be passed for euch 
profits in favour of A without an amendment of the 
plaint; ([p. 264, col. 2.] 

(3) that the amendment prayed for did not in any 
way offend against igi of O.I, r1 or 
O- TI, T. 3, Civil Procedure Code; [ibid,] 

(4) that the mere fact that at the date of the appli- 
- eation for amendment the cause of action was 
barred was no bar, in the circumstances of the case 
to the granting of the prayer for amendment. [p.264, 
ool, 8; p. 265, coL 1.] 

Per Baker, J.—There is no absolute prohibition 
in law tothe granting of an amendment ofthe plaint 
whore such amendment would deprive the defendant 
of the right which he had acquired by the Statute of 
Limitation. [p. 266, col. L] 

Second appeal from a decision of the 
Joint Judge, at Ahmedabad, in Appeals Nos. 
249 and 228 of 1923, varying & decree of 
the Subordinate Judge, at Ahmedabad, in 
Civil Suit No. 113 of 1921. 

Mr. H. V. Divatia, for the Appellants. 

Mr. R. J. Thakore, for the Respondent. 


JUDGMENT. 

Patkar, J.—This suit was brought by 
the plaintiffs for an injunction to restrain the 
defendant from interfering with the plaint- 
iffs' podsession and from collecting rent 
from the tenants in occupation of the pro- 
perty, and for recovering the rént due iu 
respect of the half share of the property. 
It is not necessary to go into the detailed 
facts of the case. It is sufficient for the 
purpose of this appeal to state the neces- 
sary facts. 

Plaintiff No. 2 was entitled as a purchas- 
er toa moiety of the property belonging to 
one Pitambar and was entitled as a mort- 

agee with respect to the other moiety 

elonging to Pitambar's nephew, the de- 
fendant Jetha., The defendant sought to 
disturb the possession of the plaintiff as a 
purchaser of the moiety and as a mortgagee 
of' the remaining moiety. Paintiff No. 2 
acquired the rights as purchaser with 
respect to Pitambar's moiety on July 30, 
1918, and asa mortgagee with regard to the 
other moiety on January 24, 1916.  Plaint- 
iff No. 2 established his right to possession 
on the strength of his purchase with regard 
to a moiety and on the strength of the 
mortgage with regard to the other moiety. 
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On September 3, 1920, plaintiff No. 9 sold 
to plaintiff No. 1 both his rights as & pur- 
chaser and as a mortgagee. The defendant 
disturbed the possession of the plaintiffs 
and took the profits to which plaintiff No. 2 
was entitled by virtue of his- purchase with 
regard to Pitambar's moiety. The suit was 
brought by both the plaintiffsand a decree 
was asked for in favour of plaintiff No, 1, 
The learned Subordinate Judge held that 
the defendant was accountable for Pitam- 
phr's share of the rent received by him, to 
plaintiff No.1, but, only from September 
3, 1920, that is, thedate of the sale-deed of 
plaintiff No.2 in favour of plaintiff No. 1, 
to January 21, 1921, when the plaintiffs 
obtained a temporary injunction. The 
claim with regard to Pitambar's share of 
the profits received by the defendant from 
July 30,1918, to September 3, 1920, was 
dismissed on the ground that plaintiff No. 1 
was entitled to the rent of Pitambar's share 
from the date of the sale-deed and the 
decree was asked in favour of plaintiff No. 
l and not in favour of plaintiff No. 2, who 


alone was entitled to the rent 
received by the defendant Jetha. 
The plaintiff No. 1 was allowed 


the rent of Pitambar's share from Septem- 
ber 3, 1920, to January 21, 1921, and the 
Subordinate Judge passed a decree in 
favour of plaintiff No. 1 to the extent of 
Rs. 306-10-8. On appeal, the lower Appel- 
late Court held that the net rent was 
Ra. 1,500 instead of Rs. 1,600 and awarded 
the claim in favour of plaintiff No. 1 to the 
extent of Rs. 230. Both the plaintiffs have 
appealed. . 

Jt is urged on behalf of the appellants 
that the lower Appellate Court erred in 
reducing the amount from Rs. 306.10-8 to 
Rs. 230. Weare of opinion that the finding 
of the lower Appellate Oourt is on a ques- 
tion of fact, and is binding on us in second 
appeal, and plaintiff No. 1 is not entitled 
to anything more than Rs. 230 as found by 
the lower Appellate Court. M 

Itis urged on behalf of plaintiff No. 2 
that the defendant has admittedly received 
the rent of Pitambar's share to which he 
was not entitled from July 30, 1918 to 
September 3, 1928, and a decree 
ought fohave been passed in favour of 
plaintiff No. 2 under O. I, r. 4 of the Civil 
Procedure Code. It is urged on behalf of 
plaintiff No. 2 that & decree can be passed 
in favour of plaintiff No. 2 without an 
amendment under O. L, r. 4, and if a decree 
cannot be passed in favour of plaintiff No. 3 
without an amendment, it is urged that 
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plaintiff No.2 should be allowed to amend 
the plaint. An application was made to 
the lower Court to allow amendment of the 
plaint. It is urged on behalf of the respond- 
ent that the defendant clearly raised an 
objection in the written statement that 
plaintiff No. 2 had not -ransferred his 
rights to plaintiff No. 1 to collect the rent 
which accrued due for the half share of 
Pitambar sold by plaintiff No. 2 to 
plaintiff No, 1 before the dateofthe transfer 
and, therefore, plaintiff No, 1 is not entitldd 
to the share of the rent which accrued due 
before the date of the transfer; that the 
decree was asked for in favour of plaintiff 
No. 1 and plaintiff No. 2 was made merely 
& formal party : that O. I, r. 4, could not 
apply to the present case, and that the 
amendment should not be allowed as it 
would offend against the provisions of O. I, 
r.1, and O. II, r. 3, and further that the 
amendment shouldbe disallowed on the 
ground that the claim was barred by limi- 
tation at the time when the application was 
made to the lower Court on November 11, 
1925, and reliance is placed on the decision 
in the case of Kisandas Rupchand v. Ra- 
chappa Vithoba (1). 

Under s.8 of the Transfer of Property 
Act, & transfer of property passes forth- 
with to the transferee all the interest which 
the transferor is then capable of passing in 
the property and in the legal incidents 
thereof, and such legal incidents include 
the rents and profits thereof accruing after 
the transfer. Plaintiff No. 1 is, therefore, 
entitled. only to the renta and profita of 
PitamVUar's share after September 3, 1920, 
and he is not entitled to the rents accruing 
due before the date of transfer. In the 
plaint a decree was sought for in favour of 
pate No. 1 alone, and, therefore, the 

wer Qouris were right in disallowing the 
claim with regard to the rent before the 
date ofthe transfer in favour of plaintiff 
No.1. We are, however, of opinion that 
under the circumstances no decree can be 
passed under O. I, r. 4, in favour of plaint- 
iff No,2 without an amendment for a 
decree was not asked for in favour of plaint- 
iff No.2. If both the plaintiffs had asked 
for the amount of the rent in respect of 
Pitambar's share from the date of the pur- 
chase till the date of the temporary in- 
junction, a decree could have been passed 
in favour of plaintiff No. 2 in respect of the 
rent from the date of the purchase 
till the date of the transfer, and in 


(1) 4 Ind, Cas, 726; 38 B, 644; 11 Bom, L, R, 1042, 
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favour of plaintiff No, 1 in respect of the 
rents due from the date of the transfer to 
the date of the temporary injunction. The 
plaint in this ease asked for a decree in 
favour of plaintiff No. 1 and plaintiff No. 2 
was merely made a formal party. We 
think, therefore, that O. I, r. 4, does not 
apply and a decree cannot be passed in 
favour of plaintiff No. 2 without an amend- 
ment. 

The question is whether an amendment 
ofthe plaint should be allowed. There is 
no doubt that the defendant has received 
the amount of the rent in respect of Pitam- 
bar's moiety to which he was not entitled. 
It is urged on behalf of the respondent 
that the amendment, if allowed, would 
offend against the provisions of O. I, r. 1. 
We do not think that the amendment, if 
allowed, would offend against the provisions 
of O.I,r. 1, for there was one cause of 
action against the defendant in respeot of 
the wrongful recovery of Patimbar's share 
from the date of the purchase till the date 
of the temporary injunction, and the right 
of relief in respect of that cause of action 
ean be alleged to exist severally in favour 
of plaintiff No. 1 and plaintiff No. 2. It 
is clear that if plaintiff No. 1 and plaintiff No. 
2 brought separate suite, common questions 
of law and fact would arise. In our opinion, 
therefore, the amendment, if allowed, would 
not offend against the provisions of O.I, 
r. 1, Similarly, the amendment, if allowed, 
would not offend against the provisions of 
O. Ii, r. 3, for, in our opinion, the cause of 
action is one as against the defendant in 
that he recóvered the share of the rent from 
the date of the purchase tillthe date of 
the temporary injunction, and there would 
not, therefore, be several causes of action 
within the meaning of O. II, r. 3. There 
is one cause of action, and the reliefs in 
regard to that cause of action are alleged 
to exist severally or in the alternative in 
plaintiff No. 1 and plaintiff No. 2, There 
is, therefore, no legal objection to allow 
the amendment. The suit was brought 
within time and plaintiffs Nos. land 2 are 
parties to the suit from the beginning. It 
is not the case of a joinder of a new 
plaintiff seeking arelief in respect of which 
the claim is barred, No doubt, the ap- 
plication for amendment was made in the 
lower Court on November 11, 1925, but 
in the present case the suit was brought 
in the name of both the plaintiffa and relief 
was claimed in regard to the whole amount 
from the date of the purchase till the date 
of the temporary injunction, and though 
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the defendant confended in the written 
statement thet plaintiff No. 1 was not 
entitled to the rent accruing due before 
the date of his purchase, it cannot be said 
that the suit was beyend time. Instead of 
claiming the reliefs severally in favour of 
plaintiff No. land plaintiff No. 2, relief was 
wrongly claimed in favour of plaintiff No. 
1. There is no ground for suspecting that 
the plaintiffs had not acted in good faith, 
and amendment can be allowed where 
through some blundering or inexpertness 
of pleading plaintifs did not assert the 
tights to which they were entitled in the 
proper form in the plaint. See Charan Das 
v. Amir Khan (2), Kisandas Rupchand v. 
Rachappa Vithoba d and Sevugan Chetty v. 
Krishna Aiyanger (3), We think that under 
the circumstances of the present case, the 
amendment should be allowed, but the 
plaintiff No. 2 should be disallowed the 
costa in respect of the claim. 

We would, therefore, allow the plaintiff 
to amend the plaint as prayed for in the 
application made in the lower Oourt. The 
amount of the rents due to Pitambar’s share 
from July 30,. 1918, to September 3, 1920, 
comes to Rs. 3,562-8-0 at the rate of 
Rs. 1,500, the amount of net rent for the 
entire property. Payment of Rs. 316 8-0 is 
admitted and, therefore, the amount due is 
Rs, 1,186. 

We, would, therefore, vary the decree of 
the lower Appellate Court and pass a decree 
in favour of plaintiff No. 2 in respect of 
Rs. 4,186.° The appeal of plaintiff No. lia 
dismissed with costs, but the appeal of 
plaintiff No. 9 is allowed, no order as to 
costa. The cross-objections of the defend- 
ant will be dismissed with costs. 


Baker, J.—The point raised in this 
appeal is peculiar. lt is unnecessary to go 
into the facts which are given at length in 
the judgments of the lower Courts. It is 
now found, and itis not disputed, that by 
reason of the transactions detailed in the 
judgments, plaintiff No, 2 was entitled to 
the rent of the buildings in suit and that 
the defendant had wrongfully received the 
rents. Plaintiff No. 2, however, transferred 
his rights to plaintiff No. 1 in September, 
1920, there being no stipulation as to past 
rente, Under e. 8 of the Transfer of Property 
Act the right to recover the rents prior to 


(2) 57 Ind. Oas. 606; 47L A. 955; 22 Bom. L.R. 
1370; 39 M. L. J. 195; 28 M. L. T. 149; 2 U.P. L. R. 
(P. G) 124 I8 A. D. J. 1095: 13L. W.49; 250. W. 

"989; 3 P. W. R. 1921; 48 O. 110 (P. O.). 

(8) 13 Ind. Oas. 268; 36 M. 378; 10 M. L. T. 557; 22 
M. L. J. 139, : 
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the date of the transfer did not pass to 
plaintiff No. 1, but remained with plaintiff 
No. 2. Plaintiff No. 1, however, sued for 
the rents, and plaintiff No. 2 was added 
only as a pro forma party to avoid any 
objections as to non-joinder no relief being 
claimed by him, The somewhat curious 
result is that while the plaintiffs severally 
are undoubtedly entitled to the rents, 
plaintiff No. 2 for the period prior to the 
transfer to plaintiff No, 1, and plaintiff 
No. 1 for the period subsequent to the 
transfer, no relief can be granted with re- 
spect to the rents prior to the transfer 
because plaintiff No. 1 cannot get them 
and plaintiff No. 2 has not claimed them in 
the suit, These rents were admittedly 
wrongfully received by defendant No. 1, 
and he now contests the right to recover 
these rents on technical as opposed to 
equitable grounds, No. question of mis- 
joinder of parties or causes of action arises, 
because the plaintiffs are both proper 
parties to the suit, and the cause of action 
in the case of both plaintiffs is the same, 
the cause of action in the case of plaintiff No. 
2 being the series of transactions by which 
he became the owner of the property and 
the cause of action in the case of plaintiff 
No. 1 the same series of transactions plus 
the transfer of the rights of plaintiff No. 2 
to plaintiff No.1. In other words the title 
of plaintiff No. 1 is the same as that of 
plaintiff No.2 ordepends on it the only 
difference between them being that the 
plaintiffs were entitled not jointly but sever- 
ally, to the rente for the period prior to, 
and subsequent to, the transfer. There 
is, therefore, no bar under O. I, rd, of 
the Code of Civil Procedure, since both 
plaintiffs have a right to relief in respect 
of the same series of acts or transactions 
severally and if they had brought separate 
suits a common question of law or fact 
would arise. Nor isthere any bar of O. IT, 
r. 3, since plaintiffs have causes of action 
in which they are jointly interested against 
the same defendant for both plaintiffs are 
interested in proving the series of trans- 
actions by which the plaintiff No. 2 be- 
came entitled to recover the rents from 
the defendants. The difficulty is thatthe 
plaintiff No.2 did not ask for the relief 
to which he is uidoubtedly entitled, In 
these circumstances though the Court has 
wide powers in granting relief there may be 
some objection in granting relief when none 
ig sought and the learned Pleader for the 
appellant has, therefore, asked for leave 
to amend his plaint so as to recover rents 
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‘or to the date of the transfer, It has, 
ot: uon, frequently been laid down by 
all the High Oourts that a party should 
be awarded such relief as he is found 
to be entitled to, though it may differ 
from the relief which he claims, 
the commonest case of that character be- 
ing when & plaintiff claims exclusive pos- 
seasion and fails to prove his case as re- 
garda that but proves a right to joint 
possession, and in such a case he can 
be awarded joint possession. The pregent 
suit is not acase of that character and 
I think there is a technical difficulty in 
the way of granting plaintiff No. 2 re- 
lief without an amendment. The amend- 
ment is opposed on the ground that it will 
deprive the defendant of the right he 
has acquired by limitation, the claim 
to the rents prior to September, 1920, be- 
ing now time-barred. It is argued that 
leave to amend should be refused where 
the effect of the proposed amendment is 
to take away from the defendant a legal 
ight which has accrued to him by lapse 


prohibition to. the granting of an amend- 
in such cire : d 
aa where equity required it, the High 
Courts have allowed amendments to be 
made which have deprived the defend- 
ant ofthe right he had acquired by the 
Statute of Limitation, I may refer to the 
case of Kisandas Rupchand v. Rachapa 
Vithoba (1) and Sevugan Chetty v. Krishna 
Aiyangar (3). These cases will be found 
collected at pages 459 and 460 of Mulla's 
Code ef Civil Procedure, 8th. Edition, under 
O. VI, r. 17. The Privy Council, in the 
case of Charan Das v. Amar Khan (2), said 
that there was no ground for suspecting 
that the plaintiffs had not acted in good 
faith: “all that happened was that the 
plaintiffs, through some clumsy blunder- 
ing, attempted to assert rights that they 
undoubtedly possessed under the Statute in 
a form which the Statute did not permit. 
These observations will,in my opinion, apply 
to the facts of the present case, and I am, 
therefore, of opinion that the present is a 
case in which it is equitable that the amend- 
ment should be allowed for the reason that 
the defendant has no right to retain the 
rents, and that the plaintifis appear to have 
made a mistake of law in not splitting 
the rents into two parts and making their 
reapective claims to the portion of rents 
to which they are separately entitled. 1 
am, therefore, of opinion that the amend- 
ment should be allowed, and the decree 
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of the lower Appellate Court modified by 
awarding plaintiff No, 2 rente prior tothe 
date of transfer to plaintiff No. 1. 

A. Decree modified, 


BOMBAY HIGH COURT. . 
Suconp Cryin APPRALS Nos. 388 AND 391 
oF 1926 AND 
Bneoup Cryin APPEAL No. 419 or 1926. 
March 23, 1928. 

Present :—Mr. Justice Patkar. 
GULABBHAI RANCHHODBHAI— 
PrLAINTIFF—ÁPPBLLANT 
versus 
BHAGVAN KESUR AND OTHERS— 
DsFENDANTS—~RESPONDENTS. 
Construction of deeds—Lease or mortgage—Tests— 
Bombay Bhagdari Act (V of 1862), s. 8—Lease of 
unrecognised sub-division—Adverse possession of 
limited interest. 

The question whether a deed is a deed of mort- 
e or lease depends on the contents of the deed 
py the jural relations constituted by it and not 
on the name given to it bythe parties. [p. 267, col. 


1, 

lrheis Lordships held that the deeds in question 
josie) called ‘valatdan’ deeds were really lease- 

eeds. 

There is nothing in the Bhagdari Act to prevent 
any person from acquiring rights to bhag property 
b savers poen against the previous proprietor 
ofa bhag. ip 269, col. 1.) 

A person who obtains possession of a bhag land 
under «4 lease which is void under s. 3 of the 
Bombay Bhagdari Actand holds possession in that 
character for more than 12 years willaoquire a title 
by getin to the limited interest of a lessee. 

1 ik 

Second’ appeals from the decisions of the 
District Judge, Broach, in Appeals Nos, 54 
and 52 of 1924, confirming the decrees of 
the First Olass Subordinate Judge at 
Prison) in Civil Suits Nos. 205 and 203 of 
1923. 

Second appeal from a decision of the 
District Judge, Broach, in Appeal No. 60 of 
1924, confirming a decree of the Joint 
Subordinate Judge at Broach, in Civil Suit 
No. 121 of 1923. 

Mr. N. P. Desai, for the Appellant. 

Mr. H. V. Divatia, for the Respondents, 


JUDGMENT.—The question involved 
in these appeals is as to the construction 
of documents which are described as valat- 
dan, The documents in all these cases have 
been held to be of the nature of leases and 
not mortgages. lt is urged on behalf of 
the appellants that the documents were 
passed in consideration of previous debts, 
that they were described as valatdan and 
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the word patta waa not mentioned, that the 
relation of debtor and oreditor continued, 
and that the documents ought to be consi- 
dered as mortgages and not as leases, and 
reliance is placed on the decisions in T'uka- 
ram v. Ramchand (1) and Mahmad v. Bagas 
(2. On behalf of the respondents reliance 
is placed on the decision of the Privy Coun- 
cil in Nidha Sah vy. Murli Dhar (3). 

It is strongly urged on behalf of the ap- 
pellants that valatdan is described as a 
kind of mortgage in Robertson’s Glossary, 
and also in the Dictionary of the Gujrati 
language published by the Gujrat Ver- 
nacular Society and in Belsare’s Dictionary. 
It is further urged that the lower Appel- 
late Court was wrongin holding that the 
etymological meaning of valatdan was “rent 
paid in advance,” and that according to 
shabdartha-sindhu it meant “ grain re-paid"' 
and signified a kind of usufructuary mort- 
gage of the produce of the land, It is 
urged on the other hand that the etymolo- 
gical meaning of valatdan whichis “ rent 
paid in advance,” is accepted by the learn- 
ed District Judge well-conversant with the 
Gujrati language. 


Assuming, however, that the meaning of 
valatdan is "a kind of mortgage " under 
which the grain and produce of the land 
would be taken so long as the principal 
and interest are realised, it is not the name 
given toa contract, but itis thecontents 
and the jaral relations constituted by it 
that determine ita nature. See Subhabhat 
v, Vasudévbhat (4), Abdulbhai v. Kashi (5) 
and Tukaram v. Ramchand (1). In the 
case of Nidha Sah v. Murli Dhar (3) the 
document described as a mortgage was held 
to bea lease bytheir Lordships of the 
Privy Council, and though the word "patta" 
equivalent to lease in *''valatdanpatta " 
was used to describe the document in 
Mahmad v. Bagas (2), Batchelor, J., held 
that the document was not a lease but was 
a mortgage. The contents of the document 
have, therefore, to be looked to in deter- 
mining the real nature of the document. 
In Nidha Sah v. Murli Dhar (3) it was held 
that the document,though described as a 
mortgage, was not a mortgage inany pro- 
per sense of the word, that it was nota 
security for the payment of any money or 


R. 742, 
I. A. 54; 25 A. 115; 7 O, W, 
P. O). 
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for the performance of any engagement, 
that no&ecounts wereto. be rendered or 
required, that there wasno provision for 
redemption express or implied, and that it- 
was simply a grant of land fora fixed term 
free of rent in consideration of a sum made 
out of past and present advances, The 
document in the first two appeals was in 
respect of a past advance and the docu- 
ment in thelast appeal was passed in re- 
spect of a present advance. Itis urged on 
behalf of the appellant that the words 
tehene pete meant “as security for that" 
(the amount). Onthe other hand, it is 
argued that it means “in consideration of 
that," The words tehene pete are not deci- 
sive either way. It is urged on behalf of 
the respondents that the document contain- 
ed acovenant for quiet enjoyment which 
would be out of place in a mortgage-deed 
but would be necessary if the document was 
a lease for along term. There is consider- 
able force in the contention that in the 
case ofa mortgage, the mortgagee would 
be entitled torecover his mortgage-money 
in case his possession was disturbed and a 
covenant for quiet enjoyment would be 
more appropriate ina document of lenge 
than in & document of mortgage. Fur- 
ther the document contains an agreement 
by which the owneris not to object to 
alienation of the valatdan hakk by way of 
sale, mortgage or gift. Such a provision 
would be more appropriate in a document 
of lease than in that of a mortgage. It ig 
conceded that the stamp required for 
a deed of lease and for a deed of 
mortgage would be the same, and, 
therefore, mo inference can be raised from 
the stamp affixed to the document. Special 
&iress is laid on the words that after the 
completion of the specified term, “ you as 
well as your heirs and representatives have 
no righs over the said rupees.” It is con- 
tended on behalf of the appellant that the 
clause shows that the relation of debtor 
and creditor continued till the end of the 
term, The words used are not that the 
amount advanced by you will be wiped off, 
but that you shall have no claim over the 
aforesaid rapees, and they would equally 
mean that you have got what you have 
bargained for, 2. e., along term lease and 
have enjoyed the land for the specified 
period and shall have, therefore, no right 
thereafter to claim baek the aforesaid 
meney. The same words were used in 
a valatdan patta whichfformed the subject- 
matter of the decision in Bai Heta v, 
Bhagvan Morar, Second Appeal No. 932 of 
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1914, decided by Batchelor and Shah, JJ., 
on November 30, 1915, and it was held by 
Batchelor and Shah, JJ., following the de- 
cision in Nidha Sah v. Murli Dhar (3) that 
the document was a lease and not a mort- 

ge. In Lelbhai Javer v. Ranchhod 
Ehagvan, Second Appeal No. 573 of 1911, 
decided by Chandavarkar and Batohelor, 
JJ., on February 29, 1912, and Adam Bagas 
Vali v. Ise Bagas, Second Appeal No. 574 of 
1911, decided by Ohandavarker and Ba- 
tchelor, JJ., on March 1, 1912,Chandavarkar 
and Batchelor, JJ.,considered a similar docu- 
ment as a lease though it was described asa 
valatdan mortgage. In Lalbhat Hathibhai 
v. Desai Kalan, nd Appeal No. 816 of 
1912, decided by Batchelor and Shah, JJ., 
on July 17, 1912, a similar document was 
considered to bea lease by Batchelor and 
Shah, JJ. In Anandram Vithuram v. 
Vithu valad Khandu, Appeal from Order No. 
7 of 1912, decided by Ohandavarkar, Acting 
0. J. and Batchelor, J., on July 4, 1912, 
Chandavarksr, Acting Chief Justice and 
Batchelor, J., held that a similar docu- 
ment was a lease and not a mortgage 
on the ground that in a mortgage-deed 
there is no room for a covenant for quiet 
enjoymenton the part of the mortgagee, 
because, if the mortgagee’s possession under 
a usufroctuary mortgage is disturbed by 
a third person, the mortgagee cannot sue 
the mortgagor for damages and if the third 
party succeeds in establishing his title to 
the land mortgaged and ousts the mortga- 
gee, the mortgagee has the right given to 
him by law to sue to recover the mortgage 
amount and interest from the mortgagor 
personally and that in case of a lease, the 
lessor does not covenant with his lessee 
for title, and unless there is an express cove- 
nant to that effect the law does not imply 
any such covenant, and it is also usual 
inthe case of leases to have covenants 
for quiet enjoyment. 

I think, therefore, that the documents in 
all the three appeals are not mortgages for 
the reason that the transfer of the interest 
in the lands was not made for the purpose 
of securing psyment of money advanced or 
to be advanced or for performance of 
any engagement. 

In Tukaram v. Ramchand (1) there was 
an agreement that the amount was not to 
carry any interest, and that the land was 
given for enjoyment for a period of ten yeara 
“in liquidation of the aforesaid rupees.” 
The terms of the document were sufficiently 
clear that the transaction was a security for 
the payment of money and that the parties 
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had distinctly in contenfplation a mortgage 
andnot a lease. In Mahmad v. Bagas 
(2) the land had been given on condi- 
tion of valatdan as the security for the 
&mount, and it was intended by the 
parties that the creditor was to appropriate 
the income of the landa towards the liquida- 
tion of the pre existing debt. 

I think, therefore, that the documents in 
these cases were in the nature of leases and 
not mortgages. 

Second Appeals Nos. 388 and 391 of 1926 
must, therefore, be dismissed with costa. 

In Second Appeal No.419 of 1926, an 
additional point is raised on behalf of the 
appellant that the suit was filed by the 
plaintiff for redemption, and in the alterna- 
tive for possession on the ground that in 
case the document was held to be a lease, 
the long lease was an unlawful alienation 
prohibited by s.3 of the Bhagdari Act, and, 
therefore, void and the plaintiff was 
entitled.to recover possession from the 
defendant. Both the lower Courts held 
that the transaction was a lease, and that as 
the lease was passed more than twelve 
ai ago the alienation by way of lease 

ing void, the defendant and his father 
were continuously in adverse Poen 
for more than twelve years, and acquired 
&title by prescription to the limited 
interest and could not be evicted by the 
plaintiff before the fixed period. 

It is urged on behalf of the appellant 
thatthe defendant could not acquire title 
by adverse possession to alimited interest 
in respect of property of which alienation 
was prohibited by the Bhagdari Act, and 
reliance is placed on the decision in 
Madhavrao Waman Saundalgekar v. Raghu- 
nath Venkatesh Deshpande (6), doubting 
the correctness of the decision in Radhabat 


. v. Anantrav Bhagvant- Deshpande (T) and on 


ihe cases of Naina Pillai Marakayar v. 
Ramanathan Chettiar (8), Vishnu v. Tukaram 
(9) and Bhailal' v. Kalansang (10). Itis 
urged thatitis ofthe essence ofthe title 
by adverse possession that it must relate to 


(8) 74 Ind. Cas. 382; 50 I. A. 255; 25 Bom. L, R. 
1005; (1923) M. W. N, 689; A. I. R. 1023 P. O. 205; 33 
M. L. T. 389; 47 B. 798; 28 O. W. N, 857; 20 L. W. 248; 
47 M. L. J. 248 (P. OL), 

(7) 9 B. 198. 

(8) 82 Ind. Cas 226; 511. A. 83; A. I. R. 1924 P.O. 
05; 10 L. W.250; 22 A.L.J. 130; 34M L. T.10; 
(1924) M. W. N.293; 46 M. L. J. 546; 10 O. & A.L. 
R. 464; 47 M. 337; 28 O. W N. 809; L, RSA. 
(P. 0.) 33 (P. O.). 

(9) 87 Ind. Oas. 779; 27 Bom. L. R. 449 A. I. R, 1925 
Bom. 375; 49 B $26. 

(10) 107 Ind. Cas 52; 29 Bom. L, B, 1558; 52 B. 58; 
A, L R.1927 Bom, 607. 
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some property which is recognized by law, 
and the alienation of an unrecognized por- 
tion of a bhag being void under s. 3 of the 
Bhagdari Act, a permanent lease could not 
be aequired by adverse possession, and 
reliance is placed on the remarks of 
Ohafidavarkar, J., in Jethabhai v. Nathabhai 
(11). It was held in Adam Umar Sale v. Bapu 
Bawaji (12) that possession acquired under 
analienation made in contravention of 8.3 
of the Bhagdari Act, can beoome adverse 
BO as to bar a suit for recovery by the 
individual alienor or his representatives-in- 
interest, and that the Bhagdari Act contains 
nothing which by express provision or 
necessary implication abrogates the Law 
of Limitation in favour of a private person, 
and at page 121“ Batchelor, J., has dis- 
tinguished the remarks in Jethabhai's case 
(11)on the ground that the passage had 
reference to the particular claim advanced 
by the then plaintiffs who professed to 
hold the land as forming part ofa narva 
holding and as subject to all the incidents 
of the tenure. The case of Jethabhai v. 
Nathabhai (11) related to a compromise 
between the parties and not te an aliena- 
tion, and it was claimed by the plaintiffs 
that by virtue of their possession for more 
than twelve years, they were entitled to 
hold the land against the defendants as 
& recognized sub-division of a bhag. In 
the present case, the defendants are not 
claiming to hold the property as a 
recognized sub-divison of a bhag byadverse 
possession but they are resisting the claim 
of the plaintiff to recover possession from 
them on the ground that the alienation is 
invalid and prohibited by s, 3 of the 
Bhagdari Act and was void in its inception 
and their possession was wrongtul from 
that date, and the plaintiff's suit for posses- 
sion was, therefore, beyond time. 

In the case of Chaturbhai v. Motibhai (13) 
where the defendants held the land 
adversely under an alienation which was 
void under the Bhagdari Act, it was held 
that the defendants were entitled to such 
rights as they had acquired by the docu- 
ment by adverse possession. The powers 
of the Collector under the Bhagdari Act 
ate unfettered by any limitation of time. 
There is nothing in the Bhagdari Act to 
prevent any person from acquiring rights 
to bhag property by adverse possession 
against the previous proprietor of a bhag. 

11) 38 B. 399 at p. 407; 6 Bom. L. R. 428, 

h J Ind. Osa. 683; 33 B. 110; 10 Bom.L. R, 1198. 


RM Iud. Oa8.952; 24 Bom. L. R.1315; A L R. 
1923 Bom. 146. 
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See Talukdari -Settlement Officer v. Rikhav- 
das Parshottamdos (14). It is, therefore, 
unnecessary to discuss the cages relied on 
on behalf of the appellant with regard to 
watan property which have no applieation 
to the present case under the Bhagdari Act. 
In the case of watan property, the State 
is really the owner, and the property is 
given for service, whereas the reason of 
the enactment of the Bhagdari Act was 
to protect Government in collecting the 
revenues from the village. See Collector 
of Broach v. Venilal Keshavbhai (15) and 
Umar Amnaji Miaji v, Secretary of State 
for India (16). Bhagdari lands, therefore, 
are amenable to adverse possession as any 
other property. In Bhailal v. Kalansang 
(10) the point as to whether the decision 
in Naina Piliai Marakayar v. Ramanathan 
Chettiar (8) would necessarily prevent a title 
by adverse possession being ever obtained 
toa permanent tenancy was not decided. 
In the present case the alienation by way 
ofa lease was void in its inception, and 
the relation of landlord and tenant did not 
come into existence and the possession of 
the alienee would be wrongful from the 
commencement, 

I would, therefore, dismiss all the three 
appeals with costs. 

A. Appeals dismissed. 
(14) PE Cas. 891; 37 B. 380 at p. 386; 15 Bom 
L.R 


(15) 21 B. 588 at p. 592, 
as) 17 Ind, Cas. 659; 14 Bom, L, R, 934 at p. 938; 
87 B. 87. 





BOMBAY HIGH COURT. 
Skoonp Ovin APPRAL No. 803 or 1936. 
August 24, 1928. 
Present:—Mr. Justice Patkar 
&nd Mr. Justice Baker. 
BALARAM GULABOHAND MARW ADI 
AND OTRERS— PLAINTIFFS—ÀPPELLANTS 
versus 
JIGAN LAD PATIL AND oTBRa8— 
D&FENDANTS— RBSPONDRNTS., 

Ejectment suit—Feilure to execute deoree— Com- 
petency of fresh suit for ejectment—Agreemant to 
ell —Price to be pawi in instalments — Purchaser put 
in possession under rent note—Dseeree for ejectment 
for non-payment of rent—Subsequent payment of 
instalments—Deeree allowed to become tvme-barred— 
Fresh suit for ejectment, maintainability of. 

Though the title of a plaintiff established by a 
decree for ejectment is not extinguished by the 
fact that the decree has become time-barred, a 
person who has neglected to execute a decree for 
ejeotment tillit is time-barred cannot bring another 
suit for possession of same property whether 
founded on the old deeres in his favour or on the 
continued occupation of the same property by the 
defendant, [p. 271, col. 2.] 
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d Nasrudin v. Venkatesh Prabhu (2), fol- 
owe 

The plaintiff's father agreed to sell to defendants 
Nos. Land 2 theland in suit under an agreement by 
which defendants Nos.1 and? agreed to pay the 
purchase-money in ten instalments of Rs. 100 each, 
and also agreed that if any two instalments remain- 
ed unpaid the amount paid would not be refunded 
and defendants Nos. 1 and 9 would lose the right to 
have the Jands sold to them. On the same days 
rent note was passed by defendants Nos.1, 2and 3 
in favour of the plaintiff's father and the defendants 
were put in possession. The defendants failed to 
pay rentand the plaintiffs father obtained a decree 
for ejectment. But the defendants paid some fifrther 
amounts under the agreement and the plaintiff 
allowed the decree to get time-barred. The defend- 
ants failed to pay further instalments under the 
agreement and the plaintiff sued to eject them: 


Held, (1) that, as the plaintiff had allowed the 
decree for ejectment to get time-barred, he could not 
sue for ejectment on the basis of title; [p. 270, 


col. 2) 

(2) that the breach ofthe agreement did not give 
rise to a cause of action for ejectment as pos- 
session was not made over to the defendants in 
pursuance of the agreement; ([p. 271, col.1.] 

a fo that the suit was not maintainable. |p. 271, col, 


Second appeal from a decision of the 
District Judge Ahmednagar, in Appeal 
No. 36 of 1925, reversing a decree of 
the Subordinate Judge at Sangamner, in 
Civil Suit No, 901 of 1923. 

Mr. P. V. Kane, for Mr. P. B. Shingne, for 
the Appellanta. 

Mr. A.G. Sathaye, for the Respondenta. 

JUDGMENT. 

Patkar, J.—The land in suit originally 
belonged to plaintiff No. l's father Gulab- 
chand who agreed tosell it to defendanta 
Nos. band 2 for Rs. 1,000 under an agree- 
menf, Ex. 32, dated May 18, 1908, by which 
defendants Nos. 1 and 2 agreed to pay the 
purchase-money in ten instalments of 
Rs. 100 each, and also agreed that if any 
two instalments remained unpaid the 
amount paid would not be refunded and 
defendants Nos. 1 and 2 would lose theright 
to have the lands sold to them, and that if 
the instalments were paid as agreed, plaint- 
iff No. 1's father was to execute a sale-deed 
in respect of the lands at the time of the 
last instalment. On the same day, arent-note 
was passed in favour of plaintiff No. T's 
father by defendants Nos. 1, 2 and3 for 
two years reserving the rent of Rs, 99. The 
due dates of payment of rent coincided 
with the dates on which defendants Nos. 1 
and 2 agreed to pay the instalments. The 
defendants failed to pay the rent and the 
plaintiff No. l's father applied to the 
Qonciliator by Application No. 26 of 1912 
praying to recover the arrears ofrent and 
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to recover possession ol: the strength of the 
rent-note and on his title as owner. On 
February 6, 1912, the matter was com- 
promised and the arrears of rent were 
ordered to be paid in three instelments with 
the condition that in case of default of any 
two instalments, plaintiff No. 1's father was 
to recover possession of the land. The 
compromise was registered in the Oivil 
Court and a decree was passed on April 2, 
1912, The decree was not executed by. the 
plaintiffs. Defendants Nos. land 2 paid 
Rs, 552-18-0 after the date of the decree 
though they had already paid Re. 134-8-0 
before the date of the decree in accordance 
with the agreement, Ex. 32. 

The plaintiffs brought the present suit to 
recover possession of the land in both 
capacities as owners and landlords, The 
cause of action is said to have arisen on 
June 1,1920, when the defendants did not 
deliver possession of the land when they 
were asked to doso as they did not act up 
tothe conditions and terms of the agreement. 
The learned Subordinate Judge held that 
the suit was in time and ordered the 
plaintiffs to recover possession of the plaint 
land. On appeal, the learned District Judge 
held that the plaintiffs could not bring the 
present suit after allowing the execution 
of the previous decree to become time- 
barred. 

Though the decree for possession obtained 
by the plaintiff No. l'a father had become 
incapable of execution on account of 
the failure to apply for executidn within 
limitation, the right established by the 
decree remained. See Vasudeo Atmaram 
Joshi v. Eknath Balkrishna Thite (1). But 
the right established by the decree could 
not be the basis of a subsequent suit, and 
the plaintiff who has neglected to execute 
the decree till it is time- barred, cannot any 
the more on that account bring another suit 
for possession of the same property whether 
founded on the old decree in his favour or 


-on the continued occupation of the same 


defendant. See Sayad 
Nasrudin v. Venkatesh Prabhu E and 
Oman Sheikh v. Halakuri Sheik (3). Bee 
also the remarks of Sadasiva Ayyar, J.in 
Nynam Veetill Mayankutti v. Valap Pila- 
kath Kunhammad (4). 
It is urged on behalf of the appellants that 
the present suit is brought on a different 
a E Ina. Oas. 639; 35 B.79; 12 Bom. L. R. 996. 
2 


(s 33 ©. 679. 
4) 44 Ind. Cas, 110; 41 M. 641 at p. 643; 7 L, W, 
143; 34 M. L. J, 167; 93 M. L. T. 156; (1918) M, W, 


N. 205, 
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cause of action, wamely, the breach of 
agreement, Ex. 32, under which defendants 
Nos, 1 and 2 paid the amount of Rs. 952-13 0 
after the previous decree and refused 
to vacate the land when they were asked to 
do 80 on account of breach of the conditions 
in the agreement, Ex. 32. The possession 
of the property was not handed over to the 
defendants under theagreement, Ex. 32, nor 
is there any condition in the agreement, 
Ex. 32, as erroneously supposed by the Sab- 
ordinate Judge, to deliver possession on 
default of payment of any two instalments. 
Under the agreement, if there was default 
in the payment of any two instalments, the 
defendants’ right to get the sale-deed came 
to an end without a right to have the 
previous instalments refunded. If a landlord 
brings a suitfor possession on a rent-note 
and fails to recover possession on the 

ound that the rent-note is not proved, he 
is entitled to bring & suit for ejectment on 
his title asowner and on the allegation of 
a different legal relation between him and 
the defendants arising out of holding the 
lands and paying the rent in respect of them 
to the plaintiffs. See Girdhar Manordas v. 
Dayabhai Kalabhai (5). In the present 
case, the defendants did not after the 
termination of the previous suit pay any 
rent to the plaintiffs. The plaintiffs had 
applied for an amendment to prove oral 
' tenancy after 1912 but the amendment was 
refused. The plaintiffs in the counter- 
written-statement alleged that Rs. 502-9 0 
were pail in lieu ofthe rent of the plaint 
land. If after the termination of the pre- 
vious suit it had been proved. that the 
defendants paid the rent forthe land or that 
the amount of Rs, 502-9-0 was paid as alleg- 
ed in respect ofthe rent of the land, the 
plaintiffs could have sued on their general 
title and on the jural relation created by 
the defendants’ holding the landand the 
paymon of the rent. The Subordinate 

udge has referred to the statement of the 
defendant No. 2 that he paid five instalments 
as per terms of the agreement amounting to 
Rs.552-13 0 after 1912. The payment is 
referable to the agreement, Nx, 32 and was 
not on account of rent. Even assuming in 
favour of the plaintiffa that there was a 
breach of the agreement, Ex, 32,it did not 
give rise to a cause of action to the plaintiffs 
to recover possession from the defendants, 
as possession was not delivered under the 
agreement, Ex. 32, nor waa there a condition 
in the agreement that on any breach of any 


(5) 8 B. 174 (F. B.). 


BALARAM GULABOHAND V. JIGAN LAB PATIL. 


271 


condition, the defendants were to hand over 
the possession to the plaintiffs. The 
agreement was between plaintiff No. l's 
father and defendants Nos.land 2, The 
rent-note was passed by defendants Nos, 1, 
9 and 3. As against defendant No. 3, the 
plaintiffs cannot claim possession for the 
alleged breach of the agreement, Ex. 32, 
for he was not a party to the agreement, 
and the decreeagainst him for possession 
was not executed by the plaintiffs. The 
suit for possession, therefore, by the plaint- 
iffs as against defendant No. 3 cannot 
eucceed as there was no fresh cause of 
action after 1912. With regard to defend- 
ants Nos. 1 and 2, the breach of agreement, 
Ex. 32, does not give rise to a cause of action 
for awarding possession againstthem. The 
remedy of the plaintiffs was by way of exe- 
cution of the previous decree, and they 
cannot maintain the present suit as they 
have not proved that they have got 4 
separatecause of action arising subsequently 
to the termination of the previous suit. 
Wethink, therefore, thatthe decree of the 
lower Appellate Oourtis right and this 
appeal must be dismissed with costs. 
Baker, J.—I agree. The agreement, 
Ex. 32, between Gulabchand, ancestor of 
plaintifs, and defendants, dated May 18, 
1908, provides that on failure to pay the 
instalments the defendants should lose the 
right to have the land sold to them. The 
agreement does notcreate in the defendants 
any right to occupy the land which must 
be referred tothe rent-note. On that rent- 
note the plaintiff has already secured a 
decree, which he did not execute, and,under 
the ruling in Sayad Nasrudin v. Venkatesh 
Prabhu (2) he can only proceed by exe- 
eution of the said decree, and not otherwise 
and if he neglects to do so till it is time- 
barred he cannot bring another suit for 
possession of the same property whether 
founded on the old deoree in his favour, 
or on the continued occupation of the said 
property by the defendant. The present 
suit cannot be founded on the breach of 
the agreement, since the agreement has no 
reference to possession. There has been 
no payment of rent after the termination 
of the previous suit, and any payments 
under the agreement would not give rise 
toany cause of aotion to the plaintiffs to 
recover posaession, and as has been point- 
ed out by my learned brother, defendant 
No.3 was not a party to the agreement. 
There has been no fresh cause of action 
gubsequentto the termination of the previous 
suit, and the view of the Appellate Oourt 


272 


appears to be right, and I agree that the 
appeal should be dismissed with coste. 
A. Appeal dismissed. 





BOMBAY HIGH COURT. 
Sacosp CIVIL APPEAL No. 23 oF 1926. 
September 11, 1928. 
Present:—Mr. Justice Mirza and Mr. Justice 


Baker. 
ICHHALAL JAGMOHANDAS AND OTHERS 
—PLAINTIFFB8—ÀPPELhANTa 


versus . 
ANJIBAI ZUJYA DUMA— DBFBNDAN 
—RRsPONDENT. 


Landlord and tenant—Suit for ejectment of tenant— 
Title found in landlord's avour-—Dismiasal of awit 
for want of termination o, tenancy—Declaration of 
title of landlord, 

Wherein a suit for ejeotment of a tenant and 
arrears of rent, the Gourt finda the question of 
title in favour of the landlord but dismisses the suit 
so far as ejectment ia concerned enthe ground that 
the tenancy had not terminated, it is not necessary 
that the Court should embody in the decree & 
declaration of the landlord's title. 

Thakur Magundeo v. Thakur Mahadeo Singh 2 and 


erri Debya v, Mathura Nath Banerjee (3), fol- 
owed. 

Niamut Khan v. Phadu Buldia (1), treated as 
overruled. 


Second appeal from  & decision of 
the Joint Judge at Thana, in Appeal 
No, 145 of 1924, reversing a decree of 
the Subordinate dudge at Bassein, in 
Civil Suit No. 109 of 1922. 

Mr. P. B. Shingne, for the Appellants. 

Mr. A. G, Desai, for the Respondent. 

JUDGMENT. 

Mirza, J.—The appellants brought this 
suit to eject the respondent from the 
tenaney of certain lands belonging to the 
appellants, and also claimed Rs. 20 for rent, 
. The notice terminating the tenancy was 
dated June 22, 1921, and inter alia stated 
that the year of eultivation would terminate 
in the month of Ashwin, i. e. October 31, 
and that possession ofthe properly along 
with Re. 20 for rent should be then given. 
The firat Court found in favour of the appel- 
lants, and granted them a decree in eject- 
ment as well asa decree for Rs. 20 for rent. 
The Appellate Oourtheldthat the appellants 
had failed to prove that the yearly tenancy 
was terminable on October 31, in each year. 
The rent-note of 1897, which was adduced 
in evidence, showed that the tenancy began 
in July, 1897, and ended in May, 1898. 
There was no evidence to show that there 
was any fresh contract between the parties 
or their predecessors-in-title that the year 
of tenancy should end in Ashwin or October. 
The lower Court, relying on 8. 84 of the 
Land Revenue Code, held that the notice 
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did not inlaw terminate the tenancy. We 
agree with the view ofthe lower Court. 
The lower Oourt, however, in reversing the 
decree of the first Court, lost sight of the 
fact that}the first, Court, in addition to giving 
possession of the land to the appellants, 
had passed a decree in their favour for Rs. 20 
for rent. No point was specifically taken in 
grounds of appeal in the lower Appellate 
Oourt questioning the finding of the first 
Court that Re, 20 were due for rent. The 
suit was filed on September 4, 1922, and the 
amount of rent would be due as at the end 
of May, 1922. There is no sufficient reason 
shown why the decreeof the first Court in 
respect ofthis sum of Re, 2u should not stand. 

Mr. Shingne, on behalf of the appellants, 
applies that the concurrent finding of the 
two Courts with regard to the title of the 
appellants to the land in suit may 
incorporated in the decree. We see no 
sufficient reason to accede to the applica- 
tion. In our opinion the decree of the 
lower Appellate Court should be varied Dy 
passing a decree for the appellants for 
Rs 2U for rent. As the appellants have 
only partly succeeded, there willbe no order 
as to coste of this appeal. 

The cross-objections will be dismissed 
with costs. 

Baker, J.—!I agree. I should like to 
say a word about the argument of the 
learned Pleader for the appellants 88 to. 
incorporating [the findings of the lower 
Appellate Court, on the question of title, 
inthe decree. That- application he bases 
on the case of Niamut Khan v. Phadu 
Buldia (4). Wedecline to do that, because 
it is unnecessary in the present case, for any 
question of rea judicata will arise notin the 
present case, but in the subsequent case 
between the same parties. But the case on 
which he relies, Niamut Khan v. Phadu 
Buldia (1) has been practically overruled 
by the case of Thakur Magundeo v. Thakur 
Mahadeo Singh (2), which is again followed 
in Parbati Debya v. Mathura N ath Banerjee 
(3), The subject will be found discussed 
in Bai Nathi v. Narsi Duliabh (4), and in 
view of the remarks of Macleod, O. J., in 
that judgment it does not appear that any 
useful result would be secured by entering 
in the decree any findings on the issues 
dealt with by the lower Oourts. 

A. Decree varied. 


) 6 C. 319; 7 O. L. R. 227 (F. B.). 
9) 18 O. 647 atp 981. 
3) 15 Ind. Cas. 453, 40 O. 29; 18 O. W. N, 877; 16 


Q. L. J. 9. 
E 55 Ind. Oas. 322; 44 B. 321 at p. 325; 22 Bom L, 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
FULL BENCH. 

OgiMiNAL APPBaL No. 205 or 1927, 
June 25, 1928, 

Present :—-Mr. Prideaux, A. J. O., 
Mr. Kinkhede, A. J. O., and Mr. 

Kolbatkar, A. J. C. 
July 17, 1928. 
Present:—Mr. Prideaux, A, J. O., and 
Mr G Mohi-ud-Din, A. J. O. 
GOLA TAKHAT KHANGAR--APPELLANT 
versus 
EMPEROR—-RASPONDENT. 

Criminal Procedure Code (Act V of 1898 as amended 
by Act XVIII of 1923), s, 162, whether repeals s. 27 
of the Evidence Act. 

The provisions of 8. 27 of the Evidence Act are 
quite independent of those of s 162 ofthe Criminal 
Procedure Code and when the latter section wag 
amended in 1923 the Legislature did not intend that 
it should repeal or in any way affect s.27 of the 
Evidence Act. [p, 281, col, 2; p. 285, col 1.] 


Oriminal appeal from the judgment of the 
Sessions Judge, Saugor, in Sessions Trial 
No. 16 of 1927, dated the 15th October, 1927, 


.The case came on for hearing before 
Hallifax and Mohiuddin, A. J. O., who 
pronounced the following 
JUDGMENT.—(March 30, 1928) —In re- 
cording my opinion in the appeal of the co- 
accused Ramdas Kurmi (Criminal Appeal 
No. 204 of 1927) I said that the guilt of Gola 
Khangar was “established beyond doubt 
by his flight from the village, his con- 
cealment and his possession of blood-stain- 
ed clothing of which one article was his 
own," But I said that the guilt of Ramdas 
was also clearly established, ard I was 
of opinion that the case against Ramdas 
was stronger than that against Gola. As 
my learned brother was of opinion that 
the evidence against Ramdas was not 
sufficient for his conviction, the case was 
referred to a third Judge who has now 
held that it was not. i 


.I am bound, therefore, by s. 429 of the 
Oriminal Procedure Code to find that the 
evidence against Ramdas is not sufficient 
for his conviction, and I oannot find 
logically in the same case that that against 
Gola, which as will be shown, is of thé same 
character but weaker, is sufficient for his. 
The same principles must be applied to 
them both; anything else would beillogi- 
cal, and indeed patently unjust. Leaving 
aside the matter of the shirt with blood 
on it, it was proved against Ramdas that 
he fainted when he was told that Gola 
had revealed the place where the axe was, 
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This I considered at that time could be 
due to noihing but the knowledge that 
what Gola had said was true, that is to 
say, would be complete proof of that know- 
ledge, and it ia apparently accepted that 
proof of that knowledge would be proof of 
Ramdas's guilt. But both my learned brothers 
have decided that it may have been due 
to something else, though without suggest- 
ing what it could have been, and I have 
to accept that as correct. 


Gola himself admitted to Sone Singh 
Mukaddam (P. W.No. 13) and Jhannalal 
Patwari (P. W. No. 15) at Ganjora that he 
left Patmohna that night after hearing of 
the murder, for fear of. being -implicated 
himself. The facts pointing to his guilt 
are then that he left the village on the 
night of the murder after it had been 
committed, taking with him ashirt belong- 
ing to one member or another of the 
family of his employers, and concealed, 
himself in a village twelve miles away, 
and when he was found there nearly four 
days later the shirt and his own dhott 
had human blood onthem. Evidence has 
been given of a statement he made toa 
Police Officer on his arrest, but that is 
absolutely excluded by s. 162 of the Orimi- 
nal Procedure Code, dod must be left out 
of account. The reasons for that proposi- 
tion, in which my learned brother agrees 
will be stated later, 

Now an explanation of the facts proved 
against Gola which is compatible with 
his innocence can easily be stated. Judg- 
ing from the facts we do know, the facta 
we do not know may quite possibly be 
these, After the murder the memberof ' 
Bhaiyalals family who committed it, with 
or without help, went to Gola's house 
and told him of it and asked him to 
take away the shirt that had blood on it 
and hide it or destroy it. His relationa 
with the family were certainly such as 
would make such a request to him and 
his compliance with it quite likely, and 
also to make it almost inevitable that he 
would be suspected of a hand in the 
murder if it were known that he was in 
the village that night. He, therefore, “fled, 
taking the shirt with him, and concealed 
himself in his brother's house at Gunjora. 
The blood on his own dhoti may have 
been due to a blow on the nose inflicted 
after he left Patmohna under circum- 
stances of which heis afraid or ashamed 
or does not thinkit worth while to speak, 
Vader those conditions men of much 
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better intellect than Gola would deny 
ownership of the dhoti and even the presence 
of blood on it, in preference to giving the 
true explanation of the matter. It is by 
no means uncommon for a man accused 
of & serious offence, even murder, to re- 
fuse to admit something much less serious, 
sometimes no more than misbehaviour 
not amounting to an offence, of which 
he really was guilty, even though the 
only possible alternativeis his convictien 
of the more serious offence; he prefers 
the chance, which usually does not exist, 
of being found not guilty of both matters. 

Now, that explanation of the facts proved 
against Gola is certainly possible, though 
io my mind it is not within the range of 
the practical probabilities of which s. 114 
of the Evidence Act speaks, Butit is 
much nearer to them than the possibility 
that Ramdas's fainting was due to some- 
thing other than knowledge of where the 
axe was. Facts compatible with Gola's 
innocence and not entirely incompatible 
with the facts proved can at least be 
imagined with ‘sufficient clearness to 


be stated, as they have been stated. 
For Ramdas, however, no more has 
yet been said than that possibly such 


facts may exist, and after long and anxious 
thought I alsoam unable to state even 
one. I am of opinion, therefore, that 
Gola is entitled to ke acquitted even 
more than Ramdas. 

It has been said above that Gola's guilt 
would be completely established if the 
statement he made to a Police Officer 
coming within the terms of s. 27 of the 
Evidence Act could be proved, but ie not 
established without it. My learned brother 
agrees with me in the opinion that that 
statement cannot be proved because s. 27 
of the Evidence Act was repealed by the 
amendment in 1923 ‘of s. 162 of the 
Criminal Procedure Code, The question 
whether this is so ornot has been much 
debated, but this is the only case within 
the experience or the reading of either 
of us in which it has arisen. Further, 
though it is beyond doubt that before 1923 
such a statement could legally be proved 
neither of us can remember a case even 
then in which it was not sheer waste of 
time to prove it. 

In the vast majority of such cases the 
accused person says to a Police Officer 
that a certain article is hidden in a certain 
plaze, and then goes there and takes it 
out. The relevant fact to be proved is his 
knowledge of where that article is which 
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is a relevant fact throughits connection 
with the fact in issue by a chain of 
other. relevant facts. In the case.of the 
ornaments of a murdered woman, for 
instance, the fact in issue is the killing 
of that woman by the accused; the fact 
that thé accused knew where her orna- 
ments were hidden is a relevant fact 
because that would, in the words of s. 1l 
of the Evidence Act, make it highly 
probable that he hid them there, 
which is a relevant fact because it would 
make it highly probable that he took them 
from her, which isa relevant fact because 
it would make it highly probable that he 
killed her, which is the factin issue. But 
when the knowledge is completely proved 
by the act of the accusedin digging out 
the ornaments from a holeinthe ground 
ora heap of straw, to try and prove it 
more completely by evidence that he also 
admitted it in words before doing so would 
surely be a waste of time even if it were 
possible. 

Even in a ease in which the accused does 
not follow up his statement by himself pro- 
ducing the article of which he speaks, it 
would be seldom worth while to prove the 
statement, even if this could legally be 
done, because in the majority of such cases 
the fact in issue which is the guilt of the 
accused either is established without proof 
of that statement, as in a case in the 
Madras High Court mentioned below, or is 
not established even with it, ag in the 
Lahore case also discussed later, 

But the,question whether s. 27 of the 
Evidence Act was or was not repealéd by 
theamended s. 162 of the Criminal Pro- 
cedure Oode has been discussed at length 
in a number of cases in the High Oourts, 
and the almost unanimous opinion seems to 
be that it was not. The published judgment 
of those cases present the curious feature 
in common that the question never arose 
inany one of them; inthe Madras and 
Lahore cases just mentioned the admission 
or exclusion of the statement did not affect 
the decision of the case, and inthe rest the 
matter was even further, almost astonish- ' 
ingly further, outside the case than that. 

~ But the fact that a question discussed in 
a judgment did not arise for decision in 
the case does not reduce its value, as no 
judgment except a judgment of the Privy 
Oouncil and an officially published judg- 
mentof the local High Court, is an 

“authority” forany conclusion in it; wit 

those exceptions; to take the decision of 


another Court in another case, whether it ig 
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the decision of a High Court or ofa Mun- 
sif, asa final statement of the law and to 
“follow” it blindly is simply illegal, though 
itisdone every day. But any judgment 
has value for the reasoning in it, which is, 
of course, presumably the best in a judg- 
ment of a High Oourt, and that reasoning 
is neither better nor worse when the matter 
discussed is properly and fully before the 
Court for decision than when it is not. 

The first of the published judgments is in 
the case of In reSemalai Goundan (L), decid- 
ed in September, 1924, by the Madras High 
Court, which does not appearin any autho- 
rised publication. In the Sessions Oourta 
statement by the accused which could have 
been proved under s. 27 of the Evidence Act 
ifit still held good had been excluded. 
The High Oourt upheld the conviction 
without taking that statement into con- 
sideration, but one of the learned Judges, 
the Acting Ohief Justice, remarked that 
he was ‘clearly of opinion that s. 27 osn- 
not be regarded as impliedly repealed by 
8. 162", without giving any reasons for the 
opinion; the other preferred not to express 
one. 

In In re Grandhe Venkatasubbiah (2), 
decided in the same Court in October, 1924, 
the statements of which evidence was 
tendered were not the statements of an 
accused person at all, nor were they made in 
the course of the investigation of the offence 
then under trial; two of them were made 
by men who were witnesses in the case and 
the other by a woman who was not even 
that. The accused was under „trial for 
making a falsereportofadacoity and the 
statements were made in the course of the 
investigation of the alleged dacoity itself, 
not in that of the making of the false 
report. The learned Judges held that s. 
1620f the Oriminal Procedure Oode did 
not prohibit the use of statements by wit- 
nesses which, as in the case before them, 
had not been reduced to writing. They 
said, however,that even that}question did not 
really arise, as proof of the statements was 
prohibited by other matters. There was 
apparently no advertence to the fact that the 
statements of which evidence was tendered 
were not made in the course of the investi- 
gation of the offence then under trial. 

The reference tos. 27 of the Evidence 
Act came in only as part of one reason for 


holding that s. 162 of the Criminal Pro- 
(1) 86 Ind. Oas. 664; 21 L. W. 199; A. I. R. 1925 Mad. 
514; 28 Or. L. J. 840. 
(3) 86 Ind. Oas. 209; 48 M. 640; (1925) M. W. N. 68; 
21 L. W. 190; 48 M. L. J, 195; 26 Or. L. J, 721; A.L R. 
1035 Mad, 579, 
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cedure Code does not exclude evidence of 
all statements to Police Officers, whether 
reduced to writing or not. The reason was 
apparently that if it were not so,s.162 of 
the Criminal Procedure Oode virtually 
repeals s. 27 of the Evidence Act, and in 
the opinion of the Court “such a result 
would never have been contemplated by the 
Legislature’, That is almost begging of 
the question now under discussion, and 
anyhow the assumption as to the intentions 
of the Legislature appears unjustified, as 
will be shown later. One of the learned 
Judges based his decision, that proof of 
statements not recorded in writing was not 
excluded by the amended s. 162, partly on 
the assumption that the old s. 162 had 
nothing to do with statements not reduced 
to writing. But all it had to do with state- 
ments go reduced was toforbid the use of 
the writing as evidence of them; they could 
still be proved otherwise. 

In the Patna case of Jagwa Dhanuk v. 
Emperor (3) also there was no question of 
any statement made by an accused person; 
the man who made the statement was a 
witness in the case, though he had been an 
accused at the beginning and had been 
made a witness on a conditional pardon. 
Also most, if not all, of the evidence tender- 
ed seems to have been of previous acts, not 
of previous statements. Further, it was 
held that the deposition of this witness was 
fully corroborated, both in respect of the 
facts he stated and in respect of the identi- 
ty of the others with whom he said he had 
committed the offence, by the evidence 
other than that of his own previous state- 
ments or aeta. 

There was then no question of the admia- 
sibility in evidence of & previous statement. 
made by a witness even, and still less of 
8. 27 of the Evidence Act, which is concern- 
ed with accused persons only. The learn- 
ed Judge went on, however, to discuss the 
contention of Counsel for the appellants 
that though evidence of the man’s confes- 
sional statement to the Police would have 
been admissible under s. 27 of the Evidence 
Act before 1923, it was now excluded by 
8.162 of the Criminal Procedure Code, and 
held that this was notso. The two main 
reasons given for this view are that a 
special enactment like the Oriminal Pro- 
cedure Code cannot ordinarily override a 
general enactment like the Evidence Aot, 
(the transposing of the two adjectives is an 
obvious lly ot the pen) and “it surely can- 


(3) 93 Ind. 884; 5 Pat. 63; A. I. R, 1026 Pat, 232; 
37 Or. L. J. 484; 1 P. L. T. 396, 
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not have been the intention of the Legisla- 
ture to effect such a repeal by implica- 
tion". > 

‘Further reasons stated in the judgment 
are that ‘it is important for the Court to 
know what was the defence made by. the 
accused at the earliest possible moment”, 
and it is bad enough to have to shut out 


corroborative evidence, but we ought 
not to shut out also “exculpatory 
statements by the accused”. In the 


examination and decision of the cse 
no., previous statement by this witness 
eyen was taken into consideration except 
one made by him in the presenceof a 
Magistrate while he was still an accused 
person and recorded according to the pro- 
oe of s. 164 of the Oriminal Procedure 

ode. 

:In the Rangoon case of Emperor v. Nga 
Tha Dan (4), decided in February, 1926, a 
Bench of two Judges held that the appel- 
lant was fully proved to have committed 
the murder of which he was accused by the 
‘depositions of eye-witnesses and his own 
statement at his trial, without taking into 
account at all “the discovery of a blood- 
stained shirt in consequence of information 
received from him while in custody". It is 
not clear from the judgment whether the 
shirt was found by somebody else where the 
accused had said it was, or was produced 
by the accused himself from that place 
after eaying it was there. If, as seems prob- 
able, the latter was the case, the evidence 
offered was apparently that of an act of the 
accused and not of any statement made by 
bim. The appeal was dismissed, the sentence 
of death being maintained and also confirm- 


ed, 

After the "appeal was dismissed the 
learned Judges submitted the following 
question to a Fall Bench for decision: “Do 
the provisions of 8.162 of tne Oode of 
Criminal Procedure as now amended abso- 
lutely bar the use of statements, both oral 
and written, or do they still permit the use 
of oral statements for purposes admiasible 
undér the Evidence Act." This was taken 
to mean, as it clearly did, whether s. 162 
excluded evidence of oral statements not 
recorded in the Police-diary as well as of 
oral statements so recorded, or only of oral 
statements co recorded: the exclusion of the 
latter by s. 162 seems to have been accepted? 
Whether thestatement of the accused per- 
sonthat was being discussed had or had 
not been recorded in the Police-diary doeg 


i, (4) 86 Ind Cas. 145; 4 R. 72; 5 Bur. L.J, 30; A, 
1988 Rang, 116; 27 Or, L, a 681 (F R) ! A L R, 
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- not appear, though présumably it had. 


After ordering the reference the learned 
Judges again said: "Bo far this appeal is 
concerned the decision of the Full Bench 
need not be awaited as there are sufficient 
materials to decide it finally.” i 
A Bench of five Judges heard the refer- 
ence and discussed the question at some 
length after the case in which it had been ` 
referred without arising had been decided, 
so that there was no case before the Court 
at all, and possibly after the only person 
who would have been really concerned with 
the answer, if it had arisen, had been hang- 
ed. Asa member of the Bench the learned 
Ohief Justice, who was one of the referring 
Judges, formulated a further question in 


‘his judgment, which was whether s. 162 of 


the Criminal Procedure Code does in effect 
repeal s, 27 of the Evidence Act ornot. In 
the opinion expressed that it does not, the 
learned Ohief Justice said he was streng- 
thened byits having been stated by the 
Acting Ohief Justice of Madras in thecase of 
In reSemalaiGoundan (1) already mentioned, 
but added that in the judgment in that oase 
it was based on wider grounds than he 
himeelf was prepared to accept. Unfortun- 
ately no grounds whatever are stated in 
the copy of the judgment available to us, 
though it purports to be acopy of the whole 
of it. 

The reason given by the learned  Obief 
Justice himself is this. Sections 160, 161 and 
162 of the Civil Procedure Code all three 
"deal with an investigation undér Ohap 
XIV of the Codeand with the examination 
of persong who, from the information given 
or otherwise, appear to be acquainted with’ 
the circumstances of the case.” Therefore 
the words “any person” ins, 162, cannot 
include anybody but the persons to whom 
88.160 and 161 refer. But those two sec- 
tions cannot referto an accused person 
because it has been held thata Police- 
Officer cannot under them require the -at- 
tendance of an accused person in his 
investigation, Therefore, s. 1902 also can- 
not refer toan accused person. Therefore, 
7 does not repeal s. 27 of the Evidence 

et. 

I can only say, with due respect, that 
Iam unable tofollow any step. of this 
argument, except perhaps the last, Sec. 
tion 162 does notdeal with the investiga- 
tion but with the trial: the persons men- 
-tioned ines. ib and 16L8 believed to be 
acquainted with the circumstances of the 
offence would seem to include the man who 
was believed to have committed it, whe- 


e 


ibat .&. 
£i (D 9H lid. Qaa;901; 7 Lmh.81; A.I. R. 1926 Lab. 
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ther he was accused ofit at that time or 
not, rather more than anybody else ; and 
the person suspected of the offence is 
usually the first person whose attendance 
the Police Officer would and almost always 
does require. I am not aware of the judg- 
ments in which it has been held that he 
cannot do so, nor can I imagine for myself 
any reason to support that view. 

On the question raised by the learned 
Ohief Justice in his judgment asa member 
of the Bench, whichis the question with 
which we are concerned, the other Judges 
with one exception agreed with him with- 
out stating any furtherreason. Mr. Justice 
Heald was of the contrary opinion for 
oe similar to those just stated short- 
y. 
Rannun v. Emperor (5) was decided in 
the Lahore High Court in.January, 1926. 
The evidence offered against the man ac- 
cnged of murder was that he had said the 
dead body was buried in his field, it had 
been discovered there by others in con- 
sequence of that statement, and a cloth 
belonging either to him or his brother was 
found buried with it. It was held that 
his statement could be proved but even so 
the evidence against him was not suffici- 
ent, and he was acquitted. The question 
of the admissibility of the statement in 
evidence, therefore, did not really arise. 

The decision in the case that the provi- 
sion of the Evidence Act was not repealed 
by the]ater enactment in the O:iminal 
Procedure Code is based on the rule of in- 
terpretation in regard togeneral and special 
enactments, which seems to have been ap- 
plied inthis way. Section 27 of the Evi- 


‘dence Act is confined to incriminating 


statements made by accused persons, that 
is to Bay is special ; s. 162 of the Orimi- 
nal Procedure Code deals with all state- 
ments made by any person, thatis to say 
is general ; therefore, the former cannot 
have been repealed by the latter. The 


-degree of repugnancy between the two en- 
‘actments, which works as a modification of 
“the principle applied, was apparently not 


examined, 


Except tocomplete the list of the pub- 
lished judgments touching this point at 
all, it is hardly necessary to mention the 
Bombay case of Shivabhai Becharbhai v. 
Emperor (6) in that case it was held 
statement. such as that with 


Or. Lid, 700;:97 P. L. R. 583. 
(6) 97 Ind. Oas. 660; 50 B. 683; 28 Bom. L. R, 1013; 
31 Or, L. J. 1140; 4, T. R. 1926 Bom, 513. 
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which we are concerned can be proved 
under s. 27 of the Evidence Act; tha 
judgment contains a discussion of thé 
meaning and effect of that section, but doés 
not mention s. 162 of the Criminal Pro- 
cedure Code, though the case arose aftér 
1923 when that section was amended, * 

It remains to examine the reasons given 
for the view taken in the cases mentioned 
and to state those that seem to support the 
opposite view. The reasons to be found*in 
the judgments, in addition to those that 
have already been discussed, seem to be 
these:— 

l. A special Act on a special subject 
should not be considered as affected or 
repealed bya general Act or one on another 
subject, unless such an intention appears 
clearly and unambiguously from the words 
of the later Act; the Evidence Act is spe- 
a and the Oriminal Procedure Oode gene- 
ral. 

2. Ib is highly, improbable that the 
Legislature meant to repeal s. 27 of the Evi- 
dence Act by s. 162 of the Oriminal Proce- 
dure Code, because that would lead to the 
undesirable result of the exclusion of con- 
fessional statements made by accused: per- 
B008. : s 

The second reason is a statement of a 
fact as almost self-evident which I am 
unable to regard as even probable, espe- 
cially in view ofs. 20 of the Evidence Act, 
of which s. 27 is really a part though it: is 
given a separate number: But even that 
fact does not come into consideration ex- 
cept on the assumption which segms -to 
have been made, that the intention “to 
repeals 27 of the Evidence Act does not 
appear clearly and unambiguously from 


“the words of 8.102 of the Criminal Proce- 


dure Code. 

The distinction drawn between the Orimi- 
nal Procedure Code as a general Act andthe 
Evidence Act as a special Act does not 
exist; each is special to its own subject, 
though in parts it deals with other subjeéts, 
including that of the othér. We are not, 
however, concerned with tne difference as 
to generality or particularity between two 
Acts, but with that between two sections, 
one in each of them, andit ishard to find 
anything in the Evidence Act dealing more 
specially with the Law of Evidence than 
s. 162 of the Criminal Procedure Code. 

But even if the latter of these two enact- 
ments could be called general and the 
earlier special, there is ia's. 162 of the 
Oriminal Procedure Oode so little ambi- 


‘guity about the intention of the Legislature 
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to repeal s. 27 ofthe Evidence Aot, that it 
can almost be called an express statement 
of that intention; at the least it is an 
entirely nesessary and inevitable implica- 
tion. The section says that certain state- 
ments shall not “be used for any purpose” 
at certain trials, except under the condi- 
tions and to the extent provided later in it. 
Then it goes on tosay that one of the ex- 
ceptions is a part of what is allowed by two 
sections of the Evidence Act, of which 
8.145 is mentioned specifically. s 

A statement that one provision of the 
Evidence Act is an exception to what is 
generally prohibited by the section cannot 
possibly mean anything but that the rest 
are not. If this could possibly be made any 
clearer, that is done by sub-s. (2) 
which says: “ Nothing in this section shall 
be deemed to apply to any statement fall- 
ing within the provisions of s. 32, cl. (1), 
of the Indian Evidence Act, 1872." That 
seems a clear enough statement that the 
section shall be deemed to apply to every- 
thing else in the Evidence Act to which it 
could possibly apply. 

Under the circumstances it seems advi- 
sable to include in this long judgment 
further remarks in respeet of two other 
interpretations that hsve been put upon 
the very plain wordsof 8, 162, with which 
my learned brother and I are en- 
tirely unable to agree. They will be as 
much outside the present case as there in 
the other judgments that have been dis- 
cussed, but a statement of the reasons for 
the view taken will give them at least the 
same,Value as those in the other judgments 
have, which is according to the soundness 
or unsoundness of those reasons. The 
frst of the two interpretations is that when 
the section speaks of "any person " it does 
not mean an accused person but only a 
witness. In that case it would surely have 
said so at the beginning, and would not 
have referred te witnesses in the proviso ag 
only one class of the persons to whom the 
main part of the section refers. 

As has been stated, a reason given in one 
of the judgments already mentioned for 
holding ihat the section refers only to 
witnesses is that it did so as it stood before 
amendment in 1023. That, however,is not 
so. The oldsection prohibited the use of 
the writingin a Police-diary as evidence of 
astatement by any person made during an 
investigation : it did not prohibit proof of 
such astatement by other admissible evi- 
dence, nor even the useof the writing in that 
proof unders. 159or 8.160 of the HvidenceAct, 
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The words “any person" in that section also 
ineluded an accused person: a statement 
made by him could not be proved by the 
use of the Police-diary as documentary 
evidence but it could be proved in any other 
way if it was admissible. The reasons stat- 
ed in the judgment of the Fall Bench of 
the Rangoon High Court for holding that 
the section referred only to witnesses have 
already been discussed. i 

The other interpretation of the amended 
8. 162 with which we are unable to agree is 
that it refers to statements recorded in the 
Police-diary and bars their use except under 
limitations, but does not refer to statements 
not so recorded, the use of which to the 
extent allowed by the Evidence Act is not 
restricted by it, What the section says 
quite plainly, and, therefore, presumably 
means, is that no statement made to a 
Police Officer by any body can even be men- 
tioned in the course of the trial, unless it 
was recorded in writing and the person who 
made it is called as a witness, when it can 
be used ina certain way and for certain 
purposes only. : 

The absolute exclusion of all statements 
not reduced to writing may be due to some 
mistake in drafting, and the history of the 
amendment indicates the possibility of 
more than one such mistake, but the 
Courts are concerned with what the 
Legislature meant to say only when 
the meaning of what it did say is ' 
obscure, which is certainly not the case ~ 
here. The effect of s. 16? in this respect is 
very clearly set out in the judgment of the 
High Court of Lahore in Bahadur Singh v. 
Emperar (7) though it would be hard to 
evolve aclearer statement of it than that in 
the words of the section itself. i 

I am of opinion that if the statement made 
by Gola Khangar to the Police Officer is 
excluded from evidence, as it must be, there 
is not sufficient evidence on the record to 
justify his conviction and that, therefore, he , 
should be acquitted. 

G. Mohiuddin, A. J. C.—(April 12, 
1928).—The appellant Gola, aged 30 years, 
gon of Takhat  Khangar of Patmohns 
Tahsil and District Damoh, had been sen- 
tenced todeath by the Sessions Judge, 
Saugor, for the murder of his master 
Gourishankar and  Musammat Sukhrani 
under 8.302, Indian Penal Oode. It is 
very completely proved that the murder 
was due to a quarrel and ill-feeling between 

(T) 95 Ind. Cas. 467; 7 Lah. 204; 8 Leh. L, ie 


FT R. 1926 Lah. 367; 27 Or. L, J. 803; 27 P. L, R. 
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Gourishankar. dnd Bbhaiyalal’s family, 
merely on account of Gourishankar's de- 
mand that hisshare in the joint property 
should be divided off and thatit was in- 
stigated by some member or members of 
Bhaiyalal's family. 

The learned Sessions Judge has held 
that the charge of murder has been proved 
against Gola by the following facts:— 

(a) He absconded from Patmohna after 
the murder, and was , found at Gunjora 
on 4th June, 1927, hiding at Sobha Khan- 
gar'a house. 

(2) Article D (small dhoti with green 
border), G (dhoté torn with black border), 
H ee torn with three black borders) 
and I (shirt), which were stained with 
human blood, were found in his bundle at 
Gunjora. 

(3) He made a statement to the Police 
at Gunjora in consequence of which an axe 
with blood onit (Art. A) having a broken 
handle (which fitted exactly the broken 
piece of ex-handle (Art. B) found beside the 
costs of. Gourishankar and Sukhrani) was 
found where he said ib was. 

Sone ^ Singh, Gomashta-Mukaddam, 
having learnt that a man was hiding at 
Sobha's house for three days went there 
with others, and it was after some time 
that Gola came out. Itis clearfrom the 
evidence of Sone Singh (P. W. No. 13), 
Musammat Indrani (P. W. No, 14) and 
Jhunnalal (P. W.: No. 15) that Gola 
was in hiding at Gunjora. Sone Singh 
and Jkunnalal are disinterested witnes- 
ses and nothing has been suggested as 
to why they should not ba believed. 
Musammat Indrani, who is the wife of 
Gola's brother, states that Gola came to 
her house on Thursday at about noon, 
and only left .the courtyard to answer 
calls of nature and did not visit the 
basti. 

Sone Singh questioned Gola about the 
Patmohna murderand at firat Gola said 
he knew nothing about it, but on bein 
questioned again, Gola said he woul 
tell him about it, if he wentaside, and 
then gave out that he had come away 
from Patmohna on the evening of the 
murder after supper and having heard of 
the murdersthe next morning, had run 
away, on account of the fear of the Police. 
Jhunnalal supporte Sone Singh on this 

oint. Itisthus clear that Gola, accord- 
ing to the version which he had himself 
given in Gunjora, ran away from Pat- 
yoohna after he knew of the murder, and 
this hè would not. have done unless he 
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had something to do with the murder. He 
had nothing to fear from the Policeif he 
wa8 innocent. 

According to Musammat Indrani after 
Gola was taken to the malguzar's house, 
Kodo Kotwar went to her and asked for 
Gola's clothes. She gave Kodo a bundle 
and a dhoti and herself went to the 
malguzar's house, where she stopped for 
a short time. In this bundle were five 
articles, three of which were Arts. D, G 
and J, and all these were seized by Head 
Constable Sukhnandan Prasad (P. W, 
No. 16), who prepared the seizure memo, 
Ex. P-10, It has been satisfactorily proved 
by the evidence of Head Constable Sukh- 
nandan Prasad, Sone Singh, Jhunnalal and 
Musammai Indrani that Gola had with 
hima bundle which contained the clothes 
which were seized by Police out of which, 
mne have been found stained with human 

ood, 

Article His the dhoti which Gola was 
wearing and it was seizsd as per Ex, P-11, 
Possession of blood-stained clothes threedays 
after the murder under the circumstancés 
pocos out above, when the appellant 

as no satisfactory explanation to offer, 
except a mere denial, indicates clearl 
that the appellant had these clothes wit 
him, atthe time of the murder, after which 
he absconded. Thé fact that Gola ran 
awayiirom  Patmohna immediately after 
the murder, was in hiding at Gunjora, 
12 miles away, where he was found three 
days after,and that he had in his pos- 
session Arts. D, G, H and I which were 
stained with human gblood proves, that he 
was present at the murder and had taken 
part in it. 

It is clear that Gola was. only a tool 
inthe hands of others. The prosecution 
has examined Lalju (P. W. No. 9) ap- 
parently to show that Gola was once 
taken to task by Gourishankar but that is 
nothing unusual. I am, therefore, of opin- 
jon that apart from the evidence that 
Gola said that the axe had been con- 
cealed in the bhusa from where it was 
recovered, the conviction of Gola for the 


` offence of the murder of Gourishankar and 


Musammat Sukhrani is fully justified. 

The third point against Gola is that he 
gave some information to Head Constable 
Sukhnandan Prasad at Gunjora, about the 
axe, which was communicated to Sub- | 
Inspector, Muhammad Husain on 5th 
June, 1927, by means of Ex. P-7, which 
information led to the discoveryof Arts. A 
and B from the heap of the bhusa in the 
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house of . Gourishanker. As to the state- 
ment made by Gola in respect of the axe, 
.which could have. been proved under 
s. 27 of the Evidénce Actif it still held 
good,I agree entirely with my learned 
brother for the reasons set out by him in 
his judgment, that that section was almost 
expressly repealed by the amendment in 
E of s,162 of the Oriminal Procedure 
ode. 

. Gola pleaded alibi and stated that he 
had left Patmohna two days before the 
murder. No witnesses were examined in 
Bupport of this plea and it is disproved by 
his own admission to Sone Singh and 
Jhunnalal that he was in the village on the 
night of the murder and left itafter the 
murder was committed. 

The complicity of Gola in the murder 
‘of Gourishankar can safely be inferred 
from the following facts: his flight from 
Patmohna after the murder, his remaining 
concealed in Gunjoraand his possession 
of Arts. D, G, H and I. I am, therefore, 
of opinion that the guilt 
established, and that his conviction of mur- 
der punishable under s. 302, Indian Penal 
Oode, ought tobe maintained. My learned 
brother is, however, of opinion, for reasons 
separately recorded by him, that there 
is no sufficient evidénce on the record to 

justify the conviction of Gola, The 
appeal of Gola. must, therefore, go before a 

_ third Judge of this Court under 5.420 of 
the Oriminal Procedure Code. 





On aecount of this difference of opinion, 
the cdse was referred to Kolhatkar, A. J. O, 
who on 23rd April, 1928, made the following 
| BORDER OF REFERENCE TO A 

FULL BENCH. 

The appellant Gola and one Ramdas— 
appellantin Appeal No, 2U4 of: 1927— were 
convicted of the offence of murder under 
8. 302, Indian Penal Code, by the Sessions 
Judge of Saugor, for having killed one 
Gourishankar and his wife Musammat 

: Sukbrani, and both were sentenced to death 
on the 15th October, 1927. These two ap- 
peals were heard together by a Bench 
of this Court consisting of Hallifex and 
K. B, Mohiuddin, A. J, Os. Both of them 
agreed about the correctness of Gola’s 
conviction under s, 302, Indian Penal 
Oode, but differed in regard to the 
guilt of Ramdas, Hallifax, A. J. C. being of 
'opinion that the guiltof Ramdas was clearly 
established, and that.the case against him 
was stronger than that against Gola, and 
K. B. Mohiuddin, A. J. O. being of 
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opinion that the évidence against Ramdas 
was not sufficient for his conviction. The 
appeal of Ramdas was thereupon referred 
under s. 429 of the Criminal Procedure Oode 
to Prideaux, A. J. O., who held that the 
evidence against Ramdas was not sufficient. 
Ramdas was consequently acquitted. After 
his acquittal Hallifax, A. J. O., re-considered 
his judgment in viéw of the opinion already 
expressed by him tothe effect that the care 
against Ramdas was stronger than that 
against Gola and arrived'at the conclusion 
that if the statement made by the appel- 
lant Gola Khangar to the Police Officer was 
excluded from the evidence, as it must be, 
there was not sufficient evidence on record 
to justify Gola's conviction, and that, there- 
fore, he should be acquitted. As regards 
the admissibility of the aforesaid statement 
of Gola, he was of opinion that it was 
inadmissible in evidence on the ground that 
8.27 ofthe Evidence Act had been repealed 
by s. 162 of the Oriminal Procedure Code, 
as amended by the amending Acts of 1923; 
while K. B. Mohiuddin A. J. O. expressing 
his agreement with Hallifax, A. J, O. in the 
view taken by the latter in regard to the 
effect of the amended a. 162 of the Criminal 
Procedure Code on the provisions of s. 27 
ofthe Evidence Act, was of opinion that 
apart from the aforesaid statement of the 
appellant Gola madeto a Police Officer, 
there was sufficient evidence on record to 
establish his complicity in the murder of 
Gourishankar, The two Judges being thus 
divided in opinion in regard to Gofa’s guilt, 
the case has been referred to me under 
8. 4:9 of the Criminal Procedure Code for 
recording my opinion on the said point, 

In view of the conflicting decisions 
of the Judges of this Court inregard to the 
applicability of s. 27 of the Evidence Act, 
the learned Government Advocate requests- 
that the matter should be referred to-a 
Full Bench, His request is opposéd by the 
appellant's learned Counsel. I havé been 
referred by the former tothe decision of a 
Bench of this Court consisting of Findlay, 
dJ. O., and Macnair, A. J. O., in Sheobalak.v. 
Emperor (8) in which it was held thats, 27 
of the Evidence Act was not repealed by 
the amended s. 162 -of the Oriminal 
Procedure Code. The same View was ex- 
pressed by Mitchell, A. J.O., in Rama v: Kifig- 
Emperor, Oriminal Appeal No: 65-B-of 1976 
deoided by a Bench consisting of Hallifaz, 
A.J. O, and Mitchell, A. J. O., while onthe 
other hand the contrary. vies Rist een 
expressed by Hallifax, A. J. O2 1g udo 

(8) 108 Ind. Oas. 442; 11 N. L.J.7; AJ I9ARPUfg 
Nag, 108; 29 Or, L, J. 400; 9 A. I. Or. R, 408, 
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latter case, as well as in the present case 
and it has been adopted by K. B. Mohiud- 
din, A.J . C. Asat present inclined my per- 
sonal view is that s. 162 of the Criminal 
Procedure Oode hag no reference to a state- 
ment made by an accused while in Police 
custody, and thatit doses not repeal nor in 
any way affect the provisions of s. 27 of the 
Evidence Act. 

Gola's statement made to the Police at 
Gunjora, in consequence of which a blood- 
stained axe was found concealed in bhuta, 
constitutes an important piece of incrimi- 
nating evidence against him. Its admissibil- 
ity or otherwise rests solely on the legal 
question whether s, 27 of the Evidence 
Act has been repealed by the amended 
8. 102 of the Oriminal Procedure 
Code. Although Hallifaz, A.J. O., has not 
expressed in clear terms that there would be 
sufficient evidence to sustain Gola's 
conviction under s. 302, Indian Penal Code, 
if his statement made to a Police Officer at 
Gunjora were admitted in evidence, the 
conclusion reached by him—referred to 
above—however involves the necessary 
implication of the safficiency of the 
evidence against Gola, if it be held 
to include the aforesaid statement 
made by him to a Police Officer. Having 
regard to these facts and the divergence of 
judicial opinion expressed by the Judges of 
this Court, it seems to me to be necessary, in 
order to ensure uniformity in the administra- 
tion of criminal justice, to refer the fol- 
lowing Question to a Full Bench: 

"Does the amended s. 182 of the 
Oriminal Procedure Code repeat or in any 
way affect 8. 27 of the Indian Evidence Aci?" 
, 4s the present appeal out of which 
this question arises was heard by a Bench 
of two Judges, the question will have, in 
view of s. Yof the Central Provinces 
Civil Oourte Act, to be referred toa Full 
Bench. I would, therefore, request that if 
the Judicial Commissioner thinks that the 
aforesaid question is a fit one for being 
referred to a Full Bench, it may be so 
referred, and the said Bench may be 
constituted. 


In pursuance of this order of reference 
the cage was heard by a Full Bench.: 

Mr. G. L Subhedar, for the Appellant. 

Mr. G. P. Dick, for the Respondent. 


OPINION OF THEFULL 
evurc..; BENCH. 
2 Kinkhede, A.J. C.—The whole of the 


reasoning adopted and all the deductions 
drawn by Kolhatkar, A. J. O., have 


GOLA TAKHAT KHANGAB VU, BMPBROR, 


281 


my complete concurrence, Since I wasa 
party to the decision in Dadi Lodhi v. 
Emperor (9)in which the following obser- 
vations occur, I think, a word of explana- 
tion is due from me :— 

“Some inadmissible evidence of what 
the appellant told the Police abont the 
‘balua’ concealed in his house has been let 
in. The terms ‘ofs. 102 of the Oriminal 
Procedure Code are perfectly clear, and no 
statement made to the Police by ‘any 
person,’ whether accused or witness, 
during an investigation can be even men- 
tioned in evidence except to the extent 
and under the circumstances and conditions 
stated in that section. The fact that the 
balua was found concealed in Dadi's house 
can be taken into consideration, but the 
fact that he or anybody else said so to the 
Police must be entirely excluded. " Without 
meaning any disrespect to the learned 
colleague with whom 1 then sat, I must 
frankly admit that on that occasion the 
matter was not so fully thrashed out; and 
in the absence of any satisfactory argu- 
ments to the contrary I fell in with the 
view of my senior colleague on the 
point as expressed above. But whereas, I 
have since hadsome fresh opportunities of 
considering the question, independently 
for myself, in the light of the reported 
decisions of the other High Courts as also 
the unreported* decision of another Bench 
of this Court in Sheobalak v. Emperor 
and had the opportunity of perusing the 
well-reasoned opinion of my colleague 
Kolhatkar, A. J. O., I have no hesitation 
in endorsing the view so ably ex'preesed. 
My reply, therefore, to the reference is in 
the same termsin which it is given by 
Kolhatkar, A. J. O. 

Kolhatkar, A.J. O.—:June 25 1928)— 
Thequestion referred tothe Full Bench is;-- 

“ Does the amended s, 162 of the Oriminal 
Procedure Code repeal or in any way affect 
8. 27 of the Indian Evidence Act?" 

The question involves the construction of 
B. 162 of the Oriminal Procedure Code, and 
especially the expression “any person" used 
therein. Although words are to be 
interpreted according to their ordinary and 
natural meaning, "general words admit of 
indefinite extension or restriction, according 
to the subject to which they relate, and 
the scope and object in contemplation. 
They may convey faithfully enough all 
that was intended, and yet comprise also 
much that was not; or, be so restricted in 

(9) 95 Ind. Cas. 59; 27 Or. L., J. 731; A.L R. 1926 
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meaning as not to reach all the cases which 
fall within the real  intention;" (vide 
Maxwell on the Interpretation of Statutes, 
Sixth Edition, page 38). Further it isan 
elementary rule of construction, (vide 
page. 36 of the same book) “that a thing 
which is within the letterof a Statute 
will, generally, be construed as not 
within the Statute unless it be also within 
the real intention of the Legislature, and 
the words, if sufficiently flexible, must 
be construed in the sense which, if less 
correct grammatically, is more in 
harmony with that intention." It fol- 
lows, therefore, that ''every clause of a 
Statute should be construed with reference 
to the context and the other clauses of the 
Act, so as, so far as possibe, to makea 
consistent enactment of the whole Statute 
or series of Statutes relating to the subject- 
matter ;” (vide page 40 of the same book). 
Thus the intention of the Lagislature is 
to be gathered from the ordinary meaning 
of the clause used in the Statute, as well as 
from the context in which that clause 
appears in the Statute, In other words, 
words used in & section of the Act are to 
be read and construed in the light of the 
context. Now sa. 160,161 and 162 of the 
Oriminal Procedure Code form a group by 
themselves dealing with investigation, the 
summoning and examination of the persons 
to beexamined in the course of the 
investigation, and the extent to which the 
statements of such persons are to be used 
in an enquiry or trial held bya Magis- 
trate or a Judge after the completion of the 
investigation. The next thing to be noted 
is th¢t the expression “any person" is 
used in all the three sections. On & perusal 
of the three sections it seems to me that 
the expression ‘‘any person” used therein 


has one and the same meaning and 
denotes one and the same class 
of persone, that class is described 


with sufficient accuracy in s. 160, in which 
the expression is for the fret time used. 
Every person belonging to that class must 
be a person who is within the limits of 
the station of the Police Officer making the 
investigation, or in an adjoining station, 
who from the information given or 
otherwise appears to be acquainted with 
the circumstances of the case, and who is 
bound to attend on an order in writing 
being issued to him by the said officer. 
Now an accused person who is in Police 
custody cannot fall under this class of 
persons, for the simple reason that the 
question of a summons being issued to him 
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and of the obligation bo attend, cannot 
possibly arise in his case, he being in 
Police custody. It has accordingly been 
held in Queen-Empress v. Saminada Chetti 
(10) and in Emperor v. Ratan Satharam (11) 
that s. 160, Oriminal Procedure Code, does 
not empower the Investigating Officer to 
require the attendance of an accused 
person to answer the complaint made 
against him. It is observed in the former 
case that :— 

“The intention of the Legislature seems 
to have been only to provide a facility for 
obtaining evidence, and not for procuring 
the attendance of the accused, who may be 
arrested at any time, if necessary, without a 
warrant." 

Theconstruetion of s, 160 of the Oriminal 
Procedure Code, adopted in these cases haa 
my full concurrence. This section aims at 
securing the attendance of persons who 
would supply the necessary information in 
regard to the commission of the offence, 
and who would be examined as witnesses 
in the enquiry or trial to beheld in regard 
to the said offence. It admits of no 
reasonable doubt, therefore, that s. 160 
has reference to the persons to be examin- 
ed as witnesses in the trial or enquiry to 
be held after the completion of the 
investigation. As an accused cannot be 
examined as a witness either for or against 
himself, he cannot be included in the 
class of persons referred to in the section. 
The next 8.161 provides for the examina- 
tion of persons who are to be :summoned 
under 8.160, and whose attendance before 
the Investjgating Officer is made obligatory 
thereunder. It thus refers to the same 
class of persons which is referred to in the 
preceding section. As regards the marginal 
notes, although they are not ordinarily 
referred to for the purposes of construing 
an Act, the rule regarding their rejection 
for the purposes of interpretation is now 
of imperfect obligation; (vide Maxwell on 
the Interpretation of Statutes, page 70. 
Collins, M. R., observes in the case of Bushell 
v. Hammond (12) :— 

“The side-note,...although it forms no 
part of the section, is of some assistance, 
inasmuch as it shows the drift of the 
section.” 

The marginal note of s. 161 ofthe Orimi- 
nel Procedure Code, runs as follows :—. 

* Examination of witnesses by Police." 

(10) 7 M 274; 2 Weir 120 (F. B.). 

(11) 4 Bom. L. R. 644. 

(19) (1904) 73. L. J. K, B. 1005; (1904) 2 K. B. 563; 
a P. 870; 52 W. R, 453, 91 L, T. 1; 30 T. L.R. 
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Similarly the marginal note of s. 160 
refers to the Police Officer’s power to re- 
quire attendance of witnesses, Both the 
notes make mention of witnesses as the 
persons referred to in the two sections. 
Although amarginal note does not form 
part of the section, it is of some assistance 
in properly construing a section. It has 
been held in Queen-Empress v. Jadub Dass 
(13) that it isnot permissible for the Inves- 
tigating Officer to examine an accused 
person under s, 161 of the Oriminal Proce- 
dure Code. The next s. 162 deals with the 
very limited extent to which statements 
made by persons examined under s. 161, 
in the course of the investigation can be 
used in the course ofan enquiry ortrialheld 
by a Magistrate ora Judge. Although the 
expression “any person " used ins. 162 is 
& very general one and admits, according 
toits ordinary meaning, of including an 
accused person, the context leaves no doubt 
that it denotes the elass of persons who are 
bound, under s. 161 to attend on a sum- 
mons being issued by the Investigating 
Officer, who are examined under s. 161, and 
who are intended to be examined as wit- 
nesses in the enquiry or trial following 
the investigation, and that it cannot 
consequently have any reference to an ac- 
cused person. 

There are several other considerations 
which warrant the construction adopted 
by me. There are no explicit words in 
&. 102, Criminal Procedure Gode, 
indicating that the Legislature intended 
to repeal the provisions of 8. 27 of the 
Evidence Act. As observed in Maxwell 
on the Interpretation of Statutes at page 
296 : “repeal by implication is not favoured. 
. It is a reasonable presumption 


that the Legislature did not intend to 
keep really contradictory enactments 
on the SBtatute book, or, on the 


other hand, to' effect so important a mesa- 
sure as the repeal of a law without ex- 
pressing an intention to do ao. Such an 
interpretation, therefore, is not to be 
adopted, ess it be inevitable. Any 
reasonable constraction which affords an 
escape from it is more likely to be in 
consonance with the real intention.” Max- 
well further observes at page 149: “it ia 
in the last degree improbable that the 
Legislature would overthrow fundamental 
principles,infringe rights, or depart from the 
general system of law without expressing its 
intention with irresistible clearness; and to 


(13) 37 Q. 295; 4 C. W. N. 139, 
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give any such effect to general words simply 
because they have that meaning when used 
either in their widest or usual or their 
natural sense, would be to give them a 
meaning other than that which was actually 
intended, General words and phrases, there- 
fore, however wide and comprehensive they 
may be in their literal sense, must, usually, 
be construed as being limited to the actual 
objects of the Act, and as not altering 
the law beyond.” All these observations 
held good in the present case. I find it 
hard to believe that the Legislature 
intended to repeal the substantive law 
embodied in s. 27 of the Evidence Act 
by mere implication by enacting s. 162 of 
the Criminal Procedure Code, which is an 
adjective law dealing with procedure, The 
desirability of avoiding, as far as possible, 
a conflict between the provisions of two 
different Acts has been emphasised in 
Rangacharya Appacharya v. Dasacharya 
Sankhalpacharya (14) and in Jogendra 
Chundra Roy v. Syam Das (15). Again 
the question under consideration admits of 
being looked at &nd considered from ano- 
ther standpoint. A general Act is to be 
Bo construed as not to repeal a particular 
one, that ie, one directed towards a special 
object. A general later law does not 
abrogate a special one by mere implica- 
tion. It is remarked by Lord Selborne in 
the case of Seward v. The Vera Cruz (16) :— 
“Where general words in a later Act 
are capable of reasonable and sensible 
application without extending them to 
subjecta specially dealt with by earlier 
legislation you are not to hold that earlier 
and special legislation indirectly repealed, 
altered, or derogated from merely by force 
of such general words, without any indica- 
tion of a particular intention to do so.” 
Now, 8. 27 of the Evidence Act is con- 
fined in its operation to an incriminating 
statement by an accused person while in 
Police custody; while s. 162 of the Ori- 
minal Procedure Oode contains ‘a general 
provision embracing all statements made 
by persons examined in the course of an 
investigation. It is clear, therefore, in 
view of the rule of interpretation under- 
lying the above remarks of Lord Selborne 
that as a general Statute is to beso con- 
strued as not to repeal a particular one 
directed towards a special object, the 
14) 19 Ind. Oas. 387; 37 B. 231; 15 Bom. L. R. 178. 
15) 1 Ind. Oas. 168; 36 O. 543; 9 O. L. J. 971. 
(16; (1885) 10 A.O. 59 at p.68; 54 L. J. P. O. 9; 49 
J.P. 324; Asp. M. O. 386; 33 W, R. 477; 52 L.T. 
414. 
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provisions of s. 27 of the Evidence Act 
must be held to be not overridden nor in 


any way affected by those of s. 162 of the 
Oriminal Procedure Code, 


It is, no doubt, true that prior to his 
arrest aud detention in Police custody, an 
ascused person will answer the description of 
the class of persons referred to in s. 160 of 
the Criminal Procedure Code, and will 
consequently be liable to be examined by 
the Investigating Officer under s. 161 eof 
the Criminal Procedure Code. Buts. 27 
of the Evidence Act relates to a statement 
made by an accused person while in 
Police custody and not to a statement 
made by him prior to his arrest and 
detention in such custody. The question 
whether a statement made by an accused 
person prior to his arrest in the course of 
the Police investigation is governed by s. 
162 does not, therefore, properly arise in 
the present case, being beyond the scope 
of this reference. 


Having dealt so far with the question 
of the construction of s. 162 of the Ori- 
minal Procedure Code in the light of the 
context, I shall now proceed to consider 
the views expressed by the several High 
Courts on the point under consideration. 
The view taken by me in regard to the 
construction of s. 162 is affirmed by the 
High Courts of Rangoon, Calcutta, Patna, 
Lahore and Madras, as well as by the 
Court of the Judicial Commissioner of 
Sind. It has been held in Emperor v. 
Nga Tha Dan (4) bya Full Bench of the 
Rangoon High Court (Heald, J. dissenting) 
that s. 27 of the Evidence Act is neither 
repealed nor affected by the amended s. 
162 of the Oriminal Procedure Oode, be- 
cause a person accused of an offence is 
not “avy person being within the limite of " 
the station of the Police Officer making 
the investigation under Obhap. XIV or 
any adjoining stalion, "who from the 
information given, Or otherwise appears to 
be acquainted with the circumstances of 
the case," and that consequently ‘‘informa- 
tion received from a person accused of 
any offence in the custody of a Police 
. Officer” is not a statement within the 
meaning of s. 162, cl. (1) of the Oriminal 
Procedure Code. The diseenting Judge 
admitted that the interpretation of the 
majority of Judges was in accordance with 
"what was infact the intention of the Legis- 
‘lature. He seems to have attached more 
weight to the ordinary meaning of. the 
words used in s, 162 than to the context 
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in which the section appears and the 
bearing it has on the interpretation of the 
section. A Bench of the Calcutta High 
Court has affirmed in Azimaddy v. Emperor 
(17) that s. 162 of the Criminal Procedure 
Oode applies to witnesses and not to accus- 
ed persons under trial, and that it does 
not repeal s. 27 of the Evidence Act, or 
render inadmissible &tat&ments relevant 
under the latter section ; whileit is observ- 
ed by a Bench of the Patna High Court in 
Jagwa Dhanuk v. Emperor (3) that the 
main object of the amendment of s. 162 
of the Oriminal Procedure Code is to 
prevent the use of the statement of pro- 
secution witnesses as corroboration under 
8. 157 of the Evidence Act, and that the 
section does not override the general pro- 
visions of the law with regard to the 
admissibility of the statements made by 
accused persons, as laid down in s. 27 of 
the Evidence Act. Similarly a Bench of 
the Lahore High Court has ruled in 
Rannun v. Emperor (5) that s. 162 of the 
Oriminal Procedure Oode applies to state- 
ment of persons examined as winesses in 
the course of a Police investigation, and 
not to the statement of an accused person, 
and that it does not override or modify the 
provisions of s. 27 of the Evidence Act. 
In the course of his judgment, Sir Sha- 
di Lal, O. J. referred to the observations 
appearing at page 149 in Maxwell on the 
Interpretation of Statutes, which have been 
already quoted. The same view has been 
taken by the Madras High Oourt in 
In re Semglai Goundan (1) while it has 
been affirmed by the Court of the Judicial 
Oommiesioner of Sind in Umer Duraz 
Munshi v. Emperor (18) that the words ''state- 
ment of any person" in s. 162, Criminal Pro- 
cedure Code refer to the statement of any 
witness in the course ofa Police inves- 
tigation, and not to the statement of an 
accused person in respect of whom such 
investigation is held. So far as I am aware 
there is only one case of the Rangoon 
High Oourt, Bawa Rowther v. Emperor (19), 
decided by a Single Judge in September, 
1924, affirming the opposite view, The 
effect of that decision is, however, nulli- 
fied bythe decision in the recent Full 
Bench case, Emperor v. Nga Tha Dan (4), ` 
in which the former case was referred to. 


(17) 09 Ind. Oas. 227; 54 O. 237 at p. 213; 44 O. L. 
J. 253; A. I. R 1997 Cal. 17; 28 Or. L J. 99. . 

(18) 86 Ind. Cas. 410; 28 Or, L. J. 778; A. I. R. 1925 
Bind 937. Meus E RU EM 
(19) 84 Ind. Cas 545; 3 Bur. L. J. 345; A. I, K. 1925 
Rang. 101; 28 Or. L, J. 321, 
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There are also soméobservations madeby the 
Judges constituting the Bench, who decid- 
ed thecase In re Grandhe Venkatasub- 
biah (2) favouring the view that s 162 of 
the Oriminal Procedure Code applies to 
statements of witnesses, as well as” to 
those of accused persons, It would, 
however, appear from. the remarks of 
Madhavan Nair, J., at page 651*, that he 
adhered to the view that s. 27 of the 
Evidence Act was not affected by the pro- 
visions of s. 162 ofthe Criminal Procedure 
Code, and that the Legislature did not 
contemplate to repeal the former when it 
amended the latter section. This view, 
however, is founded on the narrow basis 
resting on the assumption thats. 162 is 
limited tothe use of written statements 
only whether of witnesses or of accused 
persons and that consequently it would 
in io way affects. 27 of the Evidence 
Act. In this Oourt opinion is divided. 
Both the Judges who decided the unre- 
ported} case, Sheobalak v. Emperor, are 
in favour ofthe view that 8 27 of the 
Evidence Actis unaffected by the amend- 
ed 8.162 ofthe Oriminal Procedure Code, 
while, onthe other hand, the opposite 
view is maintained by the two Judges who 
decided the caseof Dadi Lodhi v. Emperor 
(9) and heard the case giving rise to the 
present reference. Asfor theunreported case 
Rama v. Emperor, Criminal Appeal No. 65- 
B of 1926 there was a difference of opinion 
between the two Judges who decided it. 
For alt the reasons set forth above I 
feel no hesitation in concluding that the 
provisions of 8.27 of the Indiam Evidence 
Act are quite independent of those of 
8, 162 0f the Criminal Procedure Code, 
and that when the latter section was 
amended in 1923, the Legislature did not 
intend that it should repeal or in any way 
affect 8.27 of the Indian Evidence Act. 
I would, therefore, answer in the negative 
the question referred to the Full Bench. 


Prideaux, A. J, O.—(June 25, 
1928).—1 concur. 
JUDGMENT. 


Prideaux, A.J. C.—(July 6, 1928).— 
The present appellant Gola and one Ram- 
das, appellant in Criminal Appeal No. 204 
- of 1927, were convicted by the Sessions 
Judge, Saugor, of offences under s. 302, 
Indian Penal Oode, they being found guilty 
of having killed one Gourishankar and 
his wife Musammat Sukhrani, and both 


*Page of 48 eren 
Since reported in 103 Ind, Cas. 443—[Ed.] 
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were sentenced to death on the 15th | 
October, 1927. The two appeals were - 
heard together bya Bench consisting of 
Hallifax and K. B G. Mohiuddin, 
A. J. Os. Both Judges agreed in the 
conviction of Gola under s. 302, Indian 
Penal Code, but as they differed as to the 
guilt of Ramdas the case came to this 
Oourt by areference under s, 429 cfthe 
Criminal Procedure Code, and I held, 
agreeing with K, B. G. Mohiuddin, A. J. O., 
thet the evidence against Ramdas was 
insufficient to warrant his conviction, and on 
the return of the case to the Bench Ramdas 
was acquitted. After this acquittal Halli- 
fax, A. J. O., re-considered his judgment as 
regards Gola, and he has come to the 
conclusion that, if the statement made by 
the appellant Gola Khangar tothe Police 
Officer, which led to the discovery of 
the blood-stained axe under some bhusa 
where the double murder was committed, 
was excludedfrom evidence, there was not 
sufficient evidence on record to justif 
Gola's conviction. Khan BahadurjG , Mohiud- 
din, A. J. O., agreed with Hallifax, A. J. O, 
that Gola'sstatement tothe Police could 
not be taken into account, but :was of 
opinion that exoluding this statement the 
evidence was sufficient toconviet Gola of 
murder. Thecase was, therefore, referred 
to Kolhatkar, A.J. ©. He asked fora 
Full Bench to decide the question: “Does 
the amended s. 162 of the Oriminal Pro- 
cedure Coderepeal orin any way affect 
8.27 of the Indian Evidence Act?’ 'A 
Fall Bench consisting of myself, Kinkhede 
and Kolhatkar, A. J, Os, have unani- 
mously held that the provisions of’ gs. 97 
of the Evidence Act are quite independent 
of those of s. 162 of the Orimioal Proce- 
dure Code, and the question referred to 
the Full Bench was answered in the 
negative, This finding permits Gola's 
statement tothe Police, which led to the 
discovery of the blood-stained axe in 
SUNDA KANG house, being proved against 


There is no doubt that the axe wasused to 
commit the murders. Its handle was broken 
and the broken piece was found in the 
morning near the murdered bodies. 
Besides this evidence against Gola there is 
the fact that he absconded from Patmohna 
directly after the murder and that 
clothes stained with human blood were 
found with him. It is argued here that 
the evidence regarding the finding of 
these clothes is not conclusive, but it seems 
to me that the evidence of P, Ws. Nos, 13, 
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l4and 15 conclusively proves that these 
articles were found with the appellant 
Gola. Thereisthe evidence ofthe Sub- 
Inspector to show that a dhoti (Art. Z) 
found in Gola’s house forms part of the 
blood-stained dhoti (Art. H) found in his 
bundle, further there is no doubt that after 
absconding Gola attempted to conceal him- 
gelf in his brother's house at Ganjora where 
he was actually found. This evidence 
seems to me to conclusively prove the guilt 
of Gola, I find accordingly that heis guilty 
of the offence of murder. . 

I return the caseto the Bench for the 
passing of thesentence. 


JUDGMENT OF THE DIVISION 
BENCH. 


Hallifax and Mohiuddin, A, dJ. 
C.—(July 17, 1928).—The third Judge to 
whom the case was referred has found 
that Gola Khangar has rightly been 
convicted of murder. The finding that 
he is guilty of murder is accordingly 
maintained, and there is nothing whatever 
in the caseto justify this Courtin alter- 
ing the sentence of death in appeal. 
Gola assisted one or another of his employers 
ina very deliberate and cold-blooded 
double murder, and the sentence must be 
maintained. The appeal is accordingly dis- 
missed. 

There are, however, circumstances 
which make it impossible to confirm ths 
sentence of death, but they do not arise 
for consideration inan appeal, though for 
conveniance they are often stated in the 
appellate judgment. They will be set 
out in the judgmentin the separate pro- 
ceedings taken under Chap. XXVIII of the 
Oriminal Procedure Code, which cannot 
be taken at all till the sentence has been 
maintained in appeal. _ 


Hallifax, A. J. C.—(July 17, 1928).— 
To the judgmentin this case I have to 
add this. Jam still strongly of opinion 
that the acquittal of Ramdas is wrong, 
and that Gola's conviction is also wrong 
if his case is treated in the same way as 
that of Ramdas, which would be the 
merest justice. Thecase will, therefore, 
be put before the Local Government for 
consideration of the question whether the 
sentence passed on Gola in the proceed- 
ings under Chap. XXVII of the Criminal 
Procedure Code ought or ought not to 
be remitted, in view of the deplorable 
effect on public opinion of the conviction 
and punishment of Gola with the escape 
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from all punishment of whichever of his 
four employers procured his assistance in 
the crime. 

a. Order accordingly, 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
MisoRLLANEOUS PRIITION No. 57 or 1927, 
March 17, 1928. 

Present :—Mr. Findlay, J. O, 
ONDRAJ SINGH—Darenpant— 

APPLIOANT | 
versus ; 
KOMAL RAJ SINGH AND ANOTHBR 
—PLAINTIFF8—NON-ÁPPLIOANTE, 

Civil Procedure Code (Act V of 1908), s. 110— 
Question whether a document embodies final ee 
ment—Specific Relief Act (I of 1877), a 21 r- 
Specific performance—Question whether Court 
discretion —Questions of law. 

The decision of a Court, as to whether a docu. 
ment was intended to represent the terms of a final 
agreement ora mere memorandum of the lines on 
which the parties were negotiating with a view to 
arriving ata final agreement cannot be said to’ be 
a decision about the construction of the document 


and no substantial question of law can be said to ' 


arise in order to entitle the party aggrieved to get 
leave to appeal to the Privy Council under s,110 of 
the Civil Procedure Code. 

The question whether having regard to the terms 
of s. 21 (g) of the Specific Relief Act any dis- 
cretion was left in the trial Court to grant a decree 
for a specific porormanos isa substantial question 
of law within The meaning of that section. 


Application for leave to appeal to the 
Privy Council from the decision of 
Findlay J. O. and Maenair, A.J. O., dated 
the 14th September, 1927, in Miscellaneous 
Appeal No. 8 of 1926. 

Messrs. M. V. Abhyankar and G. R. 
Bapat, for the Applicant. 

Bir B. K. Bose, Kt., for the Non-Applicants. 


ORDER.—This is an application for 
leave toappeal to their Lordships of the 
Privy Council against the decision’ of the 
Bench of this Court consisting of Findlay, 
J. O., and Macnair, A. J. O., dated 14th 
September, 1927, in Miscellaneous Appeal 
No. 8 of 1926, That decision dismissed the 
appeal of the present applicant, defendant 
Rai Bahadur Indraj Singh, and confirmed 
the decree ofthe District Judge, by which 
the alleged compromise evidenced by 
plaintiff No. 1 was enforced as between the 
parties to the suit, i ; 
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As is apparent fromthe record in Mis- 
cellaneous Appeal No.8 of 1926, the two 
Judges, who constituted the Bench, differed 
as to whether the agreement evidenced by 
plaintiff No. 1 represented afinal contract or 
not. The Judges, however, held that, as they 
differed in the matter, the question involv- 
ed was, in reality a question of law and, 
therefore, the finding ofthe first Court on 
this point was confirmed, The Judges 
were further of opinion that, assuming the 
agreement tobe a binding one, the lower 
Court had exercised a due discretion in the 
matter and that it became unnecessary to 
refer the case to s third Judge under s. 98, 
sub-s. (2), Oivil Procedure Code. 

On the present application forleave to 
appeal to the Privy Council coming on for 
hearing only two points were pressed. 
The first was that the construction of the 
document (P.1) involved a substantial 
question oflaw and, in this connection, 
reliance has been placed on decisions like 
those in Nafar Chandra Pal Chowdhury v. 
Shukur Sheikh (1), Fateh Chand v. Kishan 
Kunwar (2) and Parthasarathi Appa Row v. 
Chevandra Venkata Narasayya (3) where it 
has been pointed out that the construc- 
tion ofa document, or even the inferences 
to be drawn from proved facts, may amount 
to a question of law, We do not think, 
however, that, in the circumstances ofthe 
present case, any question of law can be 
said to arisein this connection, The real ques- 
tion between the parties ag regards plaintiff 
No. 1 was as to whether itrepresented a final 
agreement of the kind alleged by,the plaint- 
ifs, or whether it was a mere memorandum 
denoting how far thenegotiations between 
the parties had gone at the timeit was 
arrived at. The Bench ofthis Court were 
not, in reality, concerned with the construc- 
tion of the terms of the document, which 
are prima facie clear, but with, so to 
speak, the preliminary facts asto whether 
the document was intended to represent the 
terms ofa final agreement or was a mere 
memorandum ofthe lines on which the 
parties were negotiating with a view to 
arriving at a final agreement. Wedo not 
think, therefore, that any substantial quesion 


. 888; 33 M. 177; 14 O. W.N. 938; 20 
96; 8 M, L. T, 141; 12 C. L. J. 233; (1910) 
. 466; 12 Bom. IL. R. 648; 37 L A. 110 
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of law can be eaid to arise in thia connec- 
tion. 

On the second point urged on behalf 
of the applicant, however, we are of opin- 
ion that asubstantial question of law does 
arise, a question which has not been con- 
sidered by the Bench of this Court. That 
question is whether, having regard to the 
terms ofs. 21 (g) of the Specific Relief 
Act, any discretion was left in. the first 
Court to granta decree for specific per- 
formance. It is obvious that this question 
entirely escaped the notice of the first 
Oourt, but, nevertheless, it seems to us to 
be one which necessarily arises on the facts 
of the case. 

The learned Counsel for the non- 
applicants has urged that his clienta are 
already in possession of certain villages 
and that all the decree does is to make 
slight variations in the actual villages held 
by them and the like, The fact, however, 
remains, as is clear from cl. (8) of the 
decree of the first Court, that specific per- 
formance of the compromise is to remain 
in force fora period of more than three 
years, e. g., for four years, and, in our opin- 
ion, therefore, it must be conceded that a 
substantial question of law is involved in 
the case as it now stands, e.g, as to whe- 
ther or not the Oourt had any discretion, 
in the circumstances, to grant a decree for 
specific performance, 

We are no longer now concerned with 
the question of whether the first Oourt 
exercised a reasonable discretion in granting 
the decree it did, but rather with the ques- 
tion of whether it had any discretion at 
all which it could exercise. We are of 
opiuion, therefore, that, on this point, a sub- 
stantial question of law is involved and 
that the case satisfies the requirements of 
8. 110 of the Civil Procedure Code. A 
certificate for leave to appeal to their 
Lordships of the Privy- Council will 
accordingly issue in favour ofthe ap- 
plicant. 


G. R D. Order aecordingly, 


2&8 
NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

CrivinL Revision No. 146-B or 1928, 
November 27, 1928, 
Present:—Mr. Macnair. A J.O. 
VILLAGE SANITATION 
PANOHAYAT OOMMITTER— 
APPLICANT 
Versus 
S R. DESHMUKH —NoN-APPL'OANT. 

Civil Procedure Code (Act V of 1908), s. 80—Village 
Sanitation Panchayat, whether ublic Officer— 
Notice of suit, whether necessary. 7 

A Vilage Sanitation Panchayat is not a Public 
Officer within the meaning of 8. 80 of the Qivil 
Procedure Code and a suit can be instituted 
against it without a notice under the said section. 


Application for revision of an order of 
the Small Oause QOourt, Ohandur, dated 
the 26th March, 1928, in Civil Suit No. 800 
of 1927. 

Mr. W.R. Puranit, for the Applicant. 

Mr. V N. Bapat, for the non-Applicant. 


ORDER.—The applicant is the Village 
Sanitation Panchayat of Ohandur. The 
Panchayat on 31st July,1926,passed a resolu- 
tion dismissing the non-applicant. The non- 
applicant in the Small Oause Court sued 
for damages caused by his sudden dismis- 
sal, He stated that he was not able 
to secure employment fora period of three 
months and thus sustained a loss of Rs. 120. 
The learned Small Cruse Court Judgeina 
very careful judgment has awarded this sum 
to the plaintiff with interest. 

It is first urged before me that the appli- 
cant Panchayat was a Public Officer within 
the meaning of s. 80 of the Civil Procedure 
Code dnd hence in the absence of notice the 
suit was untenable. Reliance is placed on 
cl.17 (f) and (g) of the Civil Procedure 
Oode. In Cecil Grey v. The Cantonment 
Committee of Poona (1) it was held that the 
Cantonment Committee wae a ‘public 
officer’. The learned Judges state that a 
‘Pablic Officer’ means, in the first place, a 
‘person’ and the word ‘person includes any 
body or association of individuals, I must, 
with all repect, disagree with a finding 
that a committee can bea ‘Public Officer’. 
In s. 2, cl 17, of the Ooder of Oivil 


Procedure it is stated that ‘Public Officer’ . 


means a person falling under any of the 
descriptions which follow; and while ‘a 
person’ includes any body or association of 
individuals, it does not follow that any 
body or association of individuals need 
fall under any of the descrip tions given. 
A ‘committee’ cannot be described as an 
officer’ or ‘a person who holds any office’, 
(1) 7 Ind. Qus. 679; 34 B, 593; 13 B, L, R. 616, 
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In my.opinionit would'be impossible to 
discover in any standard work an instance 
of the use of the common word 'officer' to 
denote an association of individuals. 


The duties and powers of committees 
such as Municipal Committees, Village 
Sanitation Panchayats and Cantonment 
Oommittees are derived from special Acts. 
Where it is considered necessary such 
Acts, e. g., the Municipal Act, contain 
sections making notice necessary before 
& suit is instituted: and the exiatence of 
such sections confirms the view 
that the provisions of the Civil 
Procedure Code with regard to public 
officers do not apply to such Committees, 
The first point urged, therefore, fails. On 
the next ground it is argued that, as a 
matter of fact, the plaintiff was righty 
dismissed. I do not see any reason to 
interfere with the finding of fact. | 


On the last ground it is urged that the 
lower Court erred in law in holding that at 
least three months’ notice was‘ necessary. 
It is perhaps dificult to hold that the 
applicant could not have given the non- 
applicant a month's notice when they 
proposed to dispense with his service, but 
the claim of the plaintiff was that after his 
dismissal he could not obtain employment 
for three months. It may well be that had 
he not been dismissed he would have found 
16 more easy to obtain employment, Even 
assuming that the Small Oause Court Judge 
erred in law in thinking that three months’ 
notice was necessary, my jurisdiction 
unders. 23 of the Small Oause Courts Act is 
discretionary and cannot be exercised ex- 
cept to remedy injustice. I am not 
satisfied that the damages awarded are 
excessive and refuse to interfere. 


This application is, therefore, dismissed, 
Costs on applicant. Pleader’s fee Rs, 25, 


G. R. D. Application dismissed, 
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RANGOON HIGH COURT. 
Crvit Raviston No. 68 or 1928. 
July 30, 1928. 
Present;—Mr. Justice Mya Bu. 
MAUNG MYO AND ANOTHBRR—DHRFBNDANTE 
—APPLICANTS 


versus 
MÀ MYIN AND OTABBS—PLAINTIFF8— 
RESPONDENTS, 

Stamp Act (II of 1899), as, 11, 85, 86—Promissory 
note—Advance of more money and alteration of 
amount ın promissory note—Admissibility of note— 
Sufficiency of stamp—Marking as exhibit, whether 
amounts to ‘admission’ in evidence—High Court's 
power to consider question of admissibility. 

The defendant executed a promissory note to the 
plaintiff for Rs. 50 at 4 per cent, interest per 
mensem. The plaintiff subsequently advanced a 
sum of Rs. 150 more and agreed to receive interest 
at 3 per cent. per mensem. The promissory note 
was altered by the parties by scoring out ‘Rs. 50° and 
inserting ‘Rs, 200’ and scoring out ‘Rs, 4’ and sub- 
stituting ‘Rs. 3'. The promissory note was marked 
as an exhibit in the trial Court without a judicial 
determination of its admissibility in evidence. In 
revision : 

Held, (|) that asthe promissory note was made 
to represent two distinct transactions for the second 
of which no duty was paid and as the stamp must be 
considered under the circumstances to have been 
used twice aver in contravention of s. 14 of the 
Stamp Act, the promissory note must be deemed to 
have been unstamped, [p. 289, col. 2; p. 280, col. 1. 

(2) that the mere fact that it had been marked sas 
an exhibit did not amount to an ‘admission’ of the 
same in evidence within the meaning of s. 36 of 
the Stamp Act and it was consequently open to the 
High Court to consider the question of its admis- 
sibility in revision and to reject ib as inadmissible, 
[p. 290, col. 1] . 

Civil revision from & decree of the Dis- 
trict Judge, Kyaukse, in Civil Appeal 
No. 104 of 1927. : 

Mr. N. M. Mukerjee, for the Applicants. 

Mr. Tha Kyaw, for the Respondents. 

JUDGMENT .—This is an application 
for revision of the decree of the District 
Court of Mandalay confirming the decree 
of the Township Oourt of Myitta in favour 
of plaintifis-respondents decreeing theirsuit 
against. the defendants-applicanta for re- 
covery ofa sum of Hs. 260 alleged to be 
due on 8 promissory note, . 

In their plaint the plaintiffs-respondents 
alleged that on the 9th lazok of Hnaung 
Tagu 1287, B. E., they lent Rs. 200 to the 
petitioners and the latter executed a pro- 
missory notein their favour for Rs. 200 
bearing interest at 3 percent. per mensem, 
The petitioners denied these allegations. 

At first only one issue was framed, viz.: 

Whether the defendants executed the 
up d note and took the loan of 

. 200 from the plaintiffs or not. 

After that, evidence was taken on 4th 
April, 1927, in the course of which it trans- 
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pired] that the promissory note in suit re- 
lated to two distinct loans which the plaint- 
iffs alleged they had made to the defendants. 
The first was aloan of Rs. 50 on the date 
borne by the promissory note. The pro- 
missory note was written out showing 
Rs. 50 asthe amount, and 4 per cent, as 
the rate of interest and was executed by the 
defendants. The other loan was made two 
or three days later, when according to the 
plaintiffs’ version they lent Rs, 150 to the 
defendants and agreed to take interest only 
at the rate of 3 per cent. per mensem on both 
the loans, with the result that the same 
promissory note was altered by scoring out 
“Rs. 50" in the place showing the amount 
of the loan and inserting “Rs. 200," and 
also scoring out “Rs, 4" and substituting 
“Rs, 3" in the place showing the rate of 
interest. 

On llth April the trial Court framed ' 
another issue, which was very generally 
worded; it runs: 

What relief, if any, are the plaintiffs en- 
titled to ? 

In the diary of the caseit was noted that 
the issue was framed with the consent of 
the Pleaders on & point of law. There is 
nothing to show what that point of law' 
exactly is but it is obvious that there could 
have been no other point of law than that 
turning on the circumstances which 
transpired with reference to the manner in 
which the promissory note was altered to 
make it cover not only the single loan 
transaction but two distinct loan transac- 
tions. 

Eventually, the trial Court in its .judg- 
ment found the first issue in favour of the 
plaintiffs, and remarking that as issue No. 1 
wasansweredin theaffirmative, the plaintiffa 
are entitled on issue No. 2, tothe amount 
claimed, ordered the defendants to pay the 
plaintiffs the amount claimed. On appeal 
by the defendants they attacked the validity 
of the promissory note on the ground of 
material alteration, at the same tima 
challenging the decree to be otherwise bad, 
asbeing against the weight and probabilities 
of the case. The learned Judge of tha 
Appellate Court considered that there was 
no material alteration in view ofthe fact 
that according to the evidence all the 


alterations were made with the consent of 


the defendants. 

What strikes me in this case is that by 
the alterations referred to, the promissory 
note has been made to represent two 
distinct transactions, for the second of 
which no duty was at all paid; and in view 
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ofthe transactions described in theevidence, 
the atamp on the promissory note must be 
considered to have been used twice in 
contravention of the provisions of.s, 14, 
Stamp Act. The promissory note should, 
therefore, be deemed to be unstamped 
under s. 15 of the Act. 

. The- decree passed in favour of the 
plaintiffs has, therefore, been based ona 
promissory note which is not admissible 
in evidence. 

. The learned Counsel for the plaintiffs- 
respondents urges that the promissory note 
having been admitted in evidence, the 
correctness of such admission should not 
now. be questioned, 

. This is a sound proposition of law as far 
as it goes but the promissory note cannot 
be considered to have been admitted with- 
inthe meaning of the term “admission” 
used iu s. 36, Stamp Act, which means the 
act of letting documents in as part of the 
evidence as a result of judicial determina- 
tion of the question whether it can be 
admitted in evidence or not, that is, after 
the Court had applied its mind to the 
question of the admissibility of the 
documentin question. The promissory note 
ig marked "Ex. A” and is filed in the 
case but it was not tendered or identified in 
the course of theevidence. It was received 
with the plaint on 20th January, 1927, when 
the suit was instituted and it was sealed 
with the exhibit -seal and marked as Ex. A 
onthat very day. These circumstances 
show that the sealing of the document with 
ihe. exhibit-seal and the marking of it as 
Ex. A was not done in the course of the 
evidengéand was not done as reception of 
the documentas evidence in the case. 
That being so, it is perfectly open to the 
petitioners to raise the question of admis- 
sibility; and having found that the docu- 
mentis inadmissible and has not been 
admitted in evidence, I hold that the decree 
‘in plaintitis’ favour cannot be maintained, 

Phe allegations in para. 1 of the plaint 
do not make the position quite clear as 
to whether the claim was based both on 
the original cause of action of the loan and 
on the promissory note, or on the promissory 
note only. The issue framed, however, 
suggests that the suit was based on both 
causes of action, but the point, however, 
remains too vague still, and Ido not think 
in the present stateof the pleadings, the 
issues and the evidence that I would be 
justified to determine the suit as one based 
on the loans, 

The plaintifis not being entitled to a 

X , 
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decree on the promissory note Iset aside 
the decree passed in their favour, but I 
direct the sending back of the case to the 
tria! Court in order that the plaintiffs may, 
if they desire,be permitted to amend the- 
plaint as in asuiton the original cause of 
action within the time to be fixed by the 
Court. Ifthe plaintiffs mak» the necessary 
amendment, the Court will proceed with 
the suit and dispose of the same in the 
manner required by law. In the event of 
the plaintiffs failing to make the amend- 
ment within the time fixed by the Township 
Court, their suit shall stand dismissed. | 
Since both sides have been at fault in 
not having rectifled this mistake before the 
proceedings came fto this Court, I direct 
thateach party bear its own costs in all 
Courts up to this stage. 
A. Case sent back. 


— 


RANGOON HIGH COURT. 
Fraet Oivin APPBAL No. 168 or 1927. 
March 12, 1928. 
Present:—Sir Guy Rutledge, Kr., 

Chief Justice, and Mr. Justice 


, Brown. 
NYAUNGLEBIN CO-OPERATIVE 
BANK —PLAINTIFF—APPRLLANT 


Tersus 
MAUNG BA U AND oTHRRS—DREFRNDANTS— 
RESPONDENTS. . 

Morigage-—Purchase by mortgagee of part of mort- 
gaged property——Discharge of ionate share of 
morigage-debt-&Calculation 0 proportion—V alue, 
whether to be calculated as on date of mortgage or 
of purchase. 

hera a mortgagee purchases a part of the mort- 
gaged property at a Oourt auction subject to the 
mortgage, his purchase has the effect of dischar g 
a proportionate share of the mortgage-debt, andthe 
amount so discharged bears the same ratio to the 
whole mortgage-debt asthe value of the property 
purchased. bears to s qu E the whole of the 
mortgaged property. [p.291, col. 1. 

Bisheshur Dial v. Ram Sarup (1 "Lowe. 

Where properties including a half finished house 
and house-site were mortgaged along with other 
properties and the mortgagees purc the house 
and house-site after the completion of the house, 
&nd it &ppeared from the mortgage-deed that the 
parties had in contemplation at the time of the 
mortgage that the building should form part of the 
mortgaged property i 

Held, that the value of the house must be considered 
in determining the proportionate amounts to be 
charged on the various mortgaged properties. [p. 292, 
00. 


1. 1. 

First appeal from a judgment of the 
District Oourt, Pegu, in Oivil Regular 
No. 120f 1926, 
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Mr. P. K. Basu, for the Appellants. 

' Mr. Ba Thein, for Respondent No. 10. 

JUDGMENT.—The appellants in this 
case, the Nyaunglebin Oo-operative Town 
Bank, lent money on a registered mortgage- 
deed to the first two respondents, Maung 
Ba U and Ma Hnit Myaing, on the 25th 
June, 1923. On the 16th February, 1925, 
the appellants-mortgagees purchased aba 
Oourt austion one ofthe properties mort- 
gaged subjectto the mortgage. Theyclaim 
that ab the time of the mortgage the 
properties that they have subsequently 
purchased were worth the same amount as 
the remainder of the mortgaged properties. 
At the date of their purchase the mortgage- 
debt amounted to Rs. 10,286, The sum of 
Rs. 5,143, therefore, remained to be satisfied 
out of the remaining properties. They 
have, therefore, sued for a mortgage-decree 
on the remaining properties for Rs. 5,143 
with interest from that date on half of the 
original principal sum. 

The properties on which they claim this 
mortgage charge have sincethe mortgage 
been sold to the 10th respondent, Ma Kywe, 
The trial Court has found thatthe house 
and house-site which the mortgagees have 
parchased is worth Rs. 7,500 and the other 
mortgaged properties Rs. 4,000. The Court 
has also found that of these other mortgaged 
properties the respondent, Ma Kywe, owns 
half only. The total amount now due on the 
mortgage has been held to be Rs. 2,903-3-0 
only and of this sum Ma Kywe has been 
found liable to pay Rs. 500 only. Wedo 
not understand precisely howethe learned 
trial Judge has calculated thesums now 
due, but we do not thiak that his findings 
can possibly be upheld. The question of 
contribution to the mortgage-debt in such 
circumstances is a matter of some difficulty. 
The matter was very fully discussed in the 
Allahabad case of Bisheshur Dial v. Ram 
Sarup (1). It was there held that when a 
mortgages has purchased part of the pro- 
perty mortgaged to him at a Court auction 
subject to the mortgage, his purchase has 
the effect of discharging a proportionate 
share of the mortgage-debt. The amount 
so discharged bears the sameratio to the 
whole mortgege-debt as the valne of the 
property purchased bears to the value of the 
whole of the mortgaged proparty. 

In a later case Mardan Singh v. Thakur 


Sheo Dayal (2) the same Court further held 
thatin calculating the proportionate values 


(1) 22 A. 284; A, W. N. (1900) 69. 
à) 31 4,549; A, W, N. (1905) 95; 2 A, Ip. J. 907, 
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of the properties the values had to be 
considered as they stood at the date of the 
mortgage, and not as they stood at the date 
of the purchase. The principles approved 
in Bisheshur Dials case(l) may, we think, 
be accepted. . 

In the Bombay case of Fakiraya v. 
Gadigayya (3) the question was discussed. 
Fulton, J., who was a member of the Bench 
that decided that case, was of opinion that 
the principle of rateable contribution could 
not equitably be applied in sucha case. 
Bat the majority of the Bench were of a 
contrary opinion. Jenkins, O. J., in the 
course of his judgment cited with approval 
the dictum of Sir Charles Farran in an 
earlier case: “It is clear that the plaintiff 
when he purchased the equity of redemption 
in the house purchased it subject to ita 
due proportion of the mortgage-debt. That 
proportion of the mortgage-debt thus ceased. 
to exist, and the plaintiff's right as mort- 
gagee to recover the money secured by his 
mortgage was reduced to that extent.. 
What proportion of the mortgage-debt was 
thus wiped out depends upon the preportion. 
of the value of the house to the value of the 
rest of the mortgaged properties," "We do 
not understand the correctness of this 
exposition of the law seriously to hav been, 
questioned in this appeal. 

The further question dealt with in 
Mardan Singh's case (2) is not, however, so 
easy of decision. Section 82 of the Transfer 
of Property Act lays down that “ Where 
several properties, whether of one or several 
owners, are mortgaged to secure orfe debt, 
such properties are, in the absence of a 
contract to the contrary, liable to contribute 
rateably to the debtsecured by the mort- 
gage, after deducting from the value of each 
property the amount of any other incum- 
brance to which itis subject at the date 
of the mortgage.” There is nothing here 
as to the date at which the proportionate 
value of the properties is to be calculated, 
It is true that with regard to theamount of 
a previous incumbrance reference is made 
to the date of the mortgage. Bat clearly 
the date of the mortgage would have to ba 
considered with reference to such an incum- 
brance, ualess the incumbrance existed at 
the time of the mortgage, it would have to 
be postponed to the mortgage. In tha 
Bombay case of Fakiraya v. Gadigayya (3) 
to which we have already referred, Oandy, 
J., remarks at page 98* with reference to the 
valuation: “That value would apparently 

(3) 26 B. 88; 3 Bom. L. R. 628. 
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be at the date of the purchase." "That was, 
however, merely an obiter dictum and no 
reasons were given for bis conclusion by 
the learned Judge. 

The matter is of importance in the present 
case because at the time of the mortgage 
the house which has been purchased by the 
mortgagees was not completed, and the 
value of the site at the time of the mortgage 
was, therefore, considerably lees than the 
value of the house and house-site which hase 
been purchased subsequently. It has been 
pointed out in Mardan Singh’s case (2) that 
to take the valuation at a date later than the 
date of the mortgage might operate harshly 
on the owner of oneof the mortgaged 
properties who had expended money and 
labour in improving his property. It 
might similarly, however, be argued that to 
take the date as the date of the mortgage 
would operate hardly on an owner whose 
property through no fault ofhis own had 
very seriously depreciated since the mort- 


gage. 

We think, however, that, whatever might 
be the correct rule to apply in cases in 
which there are no special circumstances to 
consider, in the present case the value of 
the house must be considered in apportion- 
ing the contributions amongst the various 
mortgaged properties. Theng Taik, clerk 
of the appellant Bank, in giving evidence 
gays that at the time of the mortgage there 
‘was no building on the site. He arate: how- 
ever, that the building had been begun, and 
the kitchen had been built. The mortgage- 
deed itself describes this part of the mort- 
gaged property as “ house, semi-pucca, six 
posts inthe frontage, five rooms upper storey 
timber walling and flooring zinc roofing, 
lower storey brick walling and flooring 
with kitchen and  house-site". If the 
building had not been completed at the 
time of the mortgage the deed suggests 
that it was at least well on the way to com- 
pletion, and that at the time of the mort- 
gage the parties had in contemplation that 
the building would form partto the mort- 
gaged property, and would bear its 
proportionate share of the mortgage-debt. 
We are, therefore, of opinion that the value 
of the house must be considered in 
determining the proportionate amounts to 
be charged on the various mortgaged 
properties, 

The valuation of the house and site ig 
impossible to assess with any great degree 
of accuracy. The trial Court has fixed it 
at Rs. 7,500, Maung Taik says itis worth 
Rs. 5,000 whilst the witness Baga Singh 
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says that a house and site of his in the 
neighbourhood are worth Rs. 10,000, His 
house is, he says, rather more substantial 
than the mortgaged house, and he also says 
that the price of land has risen by about 
one-half in the last three years. We do not 
think that in the circumstances the valua- 
tion of Rs. 7,500 accepted by the trial Judge 
is excessive. 

As regards the rest of the mortgaged 
property it is admitted that there has been 
a mistake. Thesame land has been shown 
in the plaint twice over undera different 
description, and the total area is about 
forty-five to fifty acres, The trial Judge 
says in his judgment that Ma Kywe 
produced a certified copy of a sale-deed 
showing that she paid Rs. 2,000 for the 
lands. Wecannot find that sale-deed, nor 
has Ma Kywe given evidence. If she paid 
Rs. 2,000 for the lands subject to the mort- 
gage their total value would presumably 
be largely in excess of the Rs, 2,000. The 
estimate of prices for land similar to the 
land in question varies from Rs. 125 an acre 
(Ko Sein Bwin, P. W. No, 9) to about Rs, 50 
anacreon the good portions only (Maung 
On Sein, D. W. No. 2. We think . that 
something in between these extremes must 
be taken as the correct value. We estimate 
the mortgaged property in the hands of Ma 
Kywe as worth Rs. 3,730, Contribution 
must, therefore, be fixed at the rate of 75 to 
37:5. Her rateable liability on the mort- 
gage-debt will, therefore, be ia the 
proportion of one to two. The effect of the 
purchase ofethe house and site was, there- 
fore, to discharge two-thirds of the mort- 
gage-debt, reducing the sum of Rs. 10,286 
then due to Rs, 3,428-10-8, 

From the date of sale interest will be. 
allowed on one-third of the principal, 
that is on Rs 2,750. The - original 
amount due at the date of suit was, there- 
fore, Re. 3,428-10 8 plus Re, 429-1-0 or a total 
of Re. 3,857-11.8. 

The decree of the trial Oourt is set aside 
and we pass a mortgage-decree in favour 
of the appellants- plaintiffs for Rs. 3,857-11.8, 
with interest at the mortgage rate on. 
Rs. 2,750 from the date of suit to six months 
after the date of this decree. 

A. Decree set aside, 
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RANGOON HIGH COURT. 
MISOBLLANROUS Civit Apparat No. 39 
or 1928. 
June 19, 1928. 
Present:—Mr. Justice Das and Mr, Justice 


Doyle. 
U PO MAUNG AND OTHARS—PLAINTIFES 
— APPELLANTS 
tersua 
U TUN PE AND oTEHRRS—DRFRNDANTS— 
RESPONDENTS. 

Oivil Procedure Code (Act V of 1908), s. 92—T'rust 
acheme—Variation of scheme—Procedure—Fresh suat, 
necessity of. 

Where a scheme has been framed under s, 92, 
Civil Procedure Code, a subsequent variation of the 
scheme can be made only by e fresh suit although 
there may be cases in which the Court may reserve 
toitself the right to allow & person or persons to 
apply for a relief which will come within s. 92, of 
the Code. [p. 293, ool. 2.] 

Veeraraghavachariar v. Advocate-General of Madras 
(1), followed. 

U Ba Pe v, U Po Sein (2), distinguished. 

Miscellaneous appeal against an order of 
the Distriet Court, Thaton, in Civil Mis- 
cellaneous No. 56 of 1927, 

Mr. Ba Maw, for the Appellants. 

Mr. Thein Maung, for the Respondents. 

JUDGMENT.—In Civil Regular 
No. 169 of 1906 of the District Court of 
Thaton a Scheme waa settled for the 
management of the affaira ofthe Kyaiktiyo 
Pagoda aud seven trustees were appointed 
for life, their tenure of office being other- 
wise  terminable only by resignation, 
misconduct or prolonged absence. Rule 26 
of the scheme gave the trustees power with 
the pérmission of the Thaton District 
Court to frame rules for the guidance of 
the public provided that they were not 
contrary to the formulation of the scheme. 
Rule 26 clearly gave the trustees power 
only to frame bye laws within the purview 
of the scheme and was not intended 
to give either themselves or the District 
Court power on mere application to vary the 
original scheme. 

In Civil Miscellaneous Oase No. 5 of 
1927, the District Court of Thaton on the 
application of the existing trustees varied 
the scheme to the extent that the tenure of 
office of the trustees should be for three 
years, an election to be held triennially on 
the lst August it being agreed that the 
existing trustees should cease to hold office 
on the lst July, 1927. 

An election was held on the 7th August, 
1927, and the old trustees who stood for. 
election did not secure re-election. Diaputes 
a3 to handing over the trast property lad to 
an order from tbe High Oourt that the 
existing old trustees should hold office 
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until the result of the election was confirm- 
ed by the District Court. j 

In Civil Miscellaneous Case No. 56 of 1927, 
the District Court of Thaton after hearing 
objections as to the irregularities in the 
course of the election, confirmed the election 
of the new trustees. Five old trustees have 
now applied to this Court in appeal urging 
thatthe holding of the new election is invali 
since the District Oourt, Thaton, hasno 
power on mere application to vary the 
qriginal scheme. The situation is somewhat 
piquant since it was on the application of 
the five old trustees that the original scheme 
was varied, This, however, does not operate 
as an estoppel against them since, if their 
contention be correct, the whole of the 
proceedings in connection with the variation 
of the scheme were annulled ab initio, 

Proceedings in connection with the varia- 
tion of a trust such as the Kyaiktiyo Pagoda 
Trust are governed by s. 92 of the Civil 
Procedure Code. On a plain construction 
of s. 92 it would appear that where it 
is desired to vary the terms of an express 
trust the proper course to adoptis for the 
Advocate-General, or two or more persons 
with his permission, to institute a suit to 
obtain such variation. But it has been held 
in the past that, where such 4 trust has been 
constituted by suit, subsequent variation of 
the trust can be made within that suit 
itself and that no fresh suit should be 
filed. 

In Veeraraghavachariar v. Advocate- 
General of Madras (1) the law on the sub- 
ject has been discussed at great length by 
a Full Bench of the Madras High Court 
which, after reviewing exhaustively the 
ease-law on the subject, has laid down the 
proposition that where a scheme has been 
framed, any modification or alteration of the 
scheme is in effect a new scheme and power 
to frame is given only subject to the condi- 
tions specified in s. 92 although there may 
be cases in which the Court reserves to 
itself the right to allow a person or persons 
to apply for a relief which will come within 
8 92 of the Civil Procedure Code. 


Oar attention has been drawn to U Ba Pe 
v. U Po Sein (2, & Bench ruling of the 
Rangoon High Oourt, which contains the 
following passage: "It has been repeatedly 
held that in suits under s. 92 of the Code, 
which ia England would have come before 


(1) 108 Ind, Oas. 665; 51 M. 31; (1937) M. W. N, 816; 
M, L. T. 422; 28 L. W. 723; A. 1. R. 1927 Mad, 1073; 
M, L, J. 782 (F. B.). 

d L10 Ind, Qas.41; 0 R,97; A L R, 1928 Rang. 
168, 
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the Courts of Chancery, the Court which 
tramed a scheme has power to vary it.” This 
judgment was delivered prior to the publica- 
tion of Veeraraghavachariar v. Advocate- 
General of Madras (1. The comment 
quoted is obiter since the point for decision 
in U Ba Pe v. U Po Sein (2) was “that where 
a Court reserves toitself the right to confirm 
elections held under a scheme framed by it 
under the provisions of s.92 of the Civil 
Procedure Oode and where application 
for confirmation is made by parties on 
the one side in the suit and is opposed by 
parties on the other side, the order...is a 
decree in the suit itself and is, therefore, 
appealable as a decree under the Code." 
It will be seen, therefore, that the point at 
issue did not come within the purview of 
B. 92 and that the decision of the Bench 
was not in conflict with the decision 
ofthe Full Bench just quoted. Weare in 
complete agreement with the conclusions 
come at in Veeraraghavachariar v. Ad- 
vocate-General of Madras (1) and would 
merely add that it seems to us only right 
that where the presence or consent of the 
Advocate-General wasnecessary for the pur- 
poses of formulating a trust scheme his 
presence or consent should equally be neces- 
sary for varying it, particularly in such a 
case as the present one where the trust 
affects the interests of the whole community, 
If it were possible by mere miscellaneous 
application to vary the trust it would be 
possible fora small party of local inhabit- 
ants to alter the terms of the trust to the 
detriment of worshippers from remote 
parts of the province whose interests it 
would be the duty of the Advocate General 
in aregular suit to protect. 

We have been asked to hold that the 
election is valid under the old rules. This 
we cannot do for two reasons (1) because 
the resignation of the old trustees was 


clearly provisional on the introduction of, 


their proposed- scheme and (2) because it 
cannot be assumed that the electors who 
would be willing to elect trustees fora 
term of three years would be equally will- 
ing to elect these trustees for life, although 

econverse proposition might well apply. 
We, therefore, hold that the whole Of the 
proceedings commencing with Civil Miscel- 
laneous No. 5 of 1927 are void and that 
the apnellantsare still in office as trustees 
of the Pagoda, 

We may point out in passing that there 
are two vacancies which should have been 
filled up under the original scheme which 
provides for seven trustees. As the present 
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situation has been created. entirely by the 
act of the five appellants they will pay all 
the costa of the litigation. Advocate's fee 
in this Court five gold mohurs. 

A. Order accordingly. 


RANGOON HIGH COURT. 
Sproiau BROOND OIvIL Arrear No, 52 
oF 1928, 

June 18, 1928. 
Present:—Mr. Justice Oarr. 

MA NYUN-—PLAINTIFP —APPHLLANT 
versus 
MAUNG SAN MYA AND ANOTHEBR— 
DngrsNbaNTS— RESPONDENTS. 

Stamp Act (II of 1899), as. $5 (a), $0—Insufficient- 
ly stamped promissory note—Admiasion in evidence by 
trial Court—Rejection n appeal. 

The terms of s. 36 of the Stamp Act are exceed- 
ingly wide and are sufficient to cover the case of 
promissory notes and other documents to which 
vee (2) to s.85 is not applicable. [p. 295, col. 
1 


An insufficiently stamped promissory note which 
is admitted in evidence, though erroneously, on 
payment of duty and penalty cannot afterwards be 
rejected on the ground that it was not duly stamped, 


[p. 295, col. 2. 
Mi Ke v. Nga Kan Gyi (4), followed. 


Maung Ba Kywan v.Ma Kye Kyee (1), dissented 
from. 


Second appeal against the judgment 
of the District Court, Tharrawaddy, in 
Civil Appeal No. 102 of 1927. 

Mr, Paw Tun, for the Appellant. 

Mr. Kin U, for the Respondents, 

JUDGMENT.—This was a suit on a 
promissory note. Both the Courts below 
have agreed that the plaintiff proved the 
execution of the note. The Township 
Court on that finding gavea decree for the 
plaintiff, but, on appeal, the District Oourt 
reversed that decision on the ground that 
the promissory note sued upon was 
insufficiently stamped. The facts as regards 
the promissory note were that it was for 
Rs. 600 and stamped with one one-anna 
stamp only. As it should have been 
stamped with two-annas the Township 
Judge impounded it and levied the defloi- 
ent duty of one-anna and a penalty of Rs 5, 
purporting to act unders. 35 of the Stamp 
Act. He was wrong in his action, having 
overlooked the fact that proviso (a) to s, 35. 
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does not apply to a promissory note. 
However, he did Ievy the duty and penalty 
and he did admit the promissory note in 
evidence. The District Judge was right 
in his finding that the note could not 
properly have been admitted in evidence. 
He held on the authority of Maung Ba 
Kywan v. Ma Kye Kyee (1) thats, 36 did 
not apply in this case and, therefore, on 
his finding that the note wasinadmissible 
he set aside the decree and dismissed the 
plaintiff's suit. In the case relied upon 
by the District Judge Mr. Justice Fox held 
that s. 36 of the Stamp Act was not 
applicable to a promissory note. He said 
that the Township Oourt by admitting and 
acting on the document had acted illegally 
and that that illegality could be corrected 
by an Appellate Conrt. He remarked 
that the cases of Ralli v. Karamali Fazal 
(2) and Chinbasapa v. Lakshman Rama- 
chandra (3) supported his view. That 
appears to be the latest reported Lower 
Burma decision on this point, There is, 
however, an Upper Burma case, Mi Kev. 
Nga Kan Gyi (4), in which the Judicial 
Commissioner, now Sir George Shaw, 
expresaly dissented from Mr, Justice 
Fox's ruling. He said in his judgment that 
the Bombay cases relied upon in the Lower 
Burma decision did not deal with the 
point for determination. I have myself 
referred to those cases and I entirely agree 
with his view. 

The tezgma of s, 36, Stamp Act, are exceed- 
ingly wide and in their plain ordinary 
meaning they undoubtedly refer to any 
document which has, in fact, been admitted 
.in evidence, and are sufficient to cover 
the case of & promissory note or of any 
other document to which proviso (a) to 
8.35 is not applicable. There are a num- 
ber of other cases in which the view taken 
by Sir George Shaw has been taken. 
These refer to earlier Stamp Acts but 
there is no material difference between 
the relevant provisions of those Acta and 
those of the Act now in force, In Deva- 
chand v. Hirachand Kamaraj (5) the docu- 
ment in question was a promissory note 
but the Judge of the trial Court held that 
it was a bond and admitted it in evidence 
on payment of duty and penalty. Later, 
before the suit had been decided, his 


(1) 2 L. B. R. 103. 

(2) 14 B. 102. 

(3) 18 B, 369. 

(4) 4 Ind, Qaa. 1086; U, B. R. (1907-09), Stamp Act, 


p. 3. 
(5) 13 B. 449, 
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successor formed the opinion that the 
document was a promissory note and that 
its admission in evidence was illegal. On 
that ground, therefore, he dismissed the 
suit. A Full Bench of three Judges of the 
Bombay High Court held that the promis- 
sory note having once been admitted in 
evidence could not afterwards be rejected 
on the ground thatit was not duly stamp- 
ed. In Khoob Lall v. Jungle Singh (6) 
the trial Oourt held that the dócument 
before it was not a promissory note but 
a letter of agreement and admitted it in 
evidence on payment of penalty. Before 
the High Oourt it was argued that the 
document was, in fact,a promissory note 
and that it being a promissory note s. 39 
of Act XVIII of 1869 was not applicable. 
The Calcutta High Court held that the 
admissibility of the document could not 
be questioned in appeal. In Punchanand 
Dass Chowdhry v. Taramoni Chowdrain 
(7) the document in question was héld 
by the trial Court to bea bond and it was 
admitted on payment of duty and penalty. 
The first Appellate Court held that the 
document was a promissory note and was 
not admissible in evidence and, therefore, 
reversed the decision. It was held by the 
High Oourt that the Subordinate Judge 
sitting in appeal had no authority to 
review the question of the admission of 
the document. It held that the Stamp 
Act, I of 1879, governed ihe cases and that 
under the third proviso of s. 34 of that 
Aet, which was essentially identical with 
8. 36 of the present Act, the admifaion of 
the document could not be questioned in 
appeal. All these cases are directly relevant 
to the question now before me and they 
all support, what in my view isthe plain 
meaning of 8.36. In my opinion, therefore, 
the decision of Mr. Justics Fox in Maung 
Ba Kywan v. Ma Kye Kyee (1) was wrong. 
I, therefore, allow this appeal, set aside the 
judgment and decree of the District Court 
and restore those of the Township Court. 
The respondents will pay appellant's costs 
in all Courts. 3 
Appeal allowed, ` 
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RANGOON HIGH COURT. 
FULL BENCH, 
Oivin RarBgRzNOR No. 2 or 1928, 
June 20, 1928 

Present :—Sir Henry Pratt, Kr., 
Officiating Chief Justice, Mr. Justice 
. Ounliffs, and Mr. Justice Ormiston. 
COMMISSIONER or INCOME-TAX 


versus 
PHRA PHRAISON SALARAK— 
AGSRBSRB. 

Income Tax Act (XI of 1922), 8. 4—‘Accrue or 
arise’, meaning of—Salary pani outside British India 
for work done in British India, whether acerues or 
arises in British India, — 

Income ‘accrues’ or ‘arises’ at the place where 
there is aright to demand payment of it, or where, in 
fact, it is paid. It does not accrue at a particular place 
"by the fact that it is ‘earned’ there. (p. 297, col. 1.) 

Salary paid in Siam to a Siamese official for 
Services rendered in Burma is not income accruing 
or arising within British India within the meaning 
of s. 4 of the Income Tax Act. [p. 299, col. 1] 

The subject is not to be taxed without clear words 
to that effect; and in dubio, Courts should always 
lean against the construction which imposes a burden 
on the subject. [p. 288, col. 2.] 


Mr. A. Eggar (Government Advocate), for 

the Crown. 
` Mr. Daniel, for the Assessee, 
JUDGMENT. 

Ormiston, J.—This is a reference 
under s. 66 (2) of the Indian Income Tax 
Act, 1922, on the application of one Phraison 
Salarak, a Forest Officer in the service of the 
Siamese Government, stationed at Moul- 

mein, where he collects the royalty on 
timber, extracted from forests in Siamese 
territory, whence it is. floated down streams, 
the earlier of whose courses is in that 
territory. For his services he receives 
remuneration which is paid to his credit in 
Bangkok. He was assessed to income-tax 
under the head of “salary” for the year 
1927-28 in respect of the total, amount so 
paid to his credit and of the value of the 
rent-free quarters enjoyed by him. He 
appealed against the assessment on the 
grounds, first, that the salary paid to him 
. was not “salary” for the purposes ofs, 7 of the 
Act, and, secondly, that it was not liable to 
assessment as it did not arise er accrue in 
British India. The Assistant Commissioner 
decided the appeal against him on both 
points, whereupon he aeked the Commis- 
sioner to refer to the Oourt the following 
questions:— . 

(1) That the income is not salary within 
the meaning of s. 7 (1) of the Act, since the 
Siamese Government cannot be regarded as 
the ‘Government or as a public body or 
association or a private employer.” 

(2) That, in any case,whatever may be the 
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classification of the income for the purposes 
of 8. 6, such income cannot be said te 
“accrue or arise in British India" within the 
meaning of a. 4 of the Act. 

The Commissioner was of the opinion that 
the remuneration of the applicant could not 
be classified as ‘‘salaries”, and, therefore, 
referred only the second question. 

By s 4 (1), save as thereinafter provided 
the Act isto apply to all income, profits or 
gains, asdescribed or comprisedin s. 6, from 
whatever source derived, accruing or 
arising, or received in British India, or 
deemed under the provisions of the Act to 
accrue, arise, or to be received in British 
India. Under s. 6, save as otherwise pro- 
vided by the Act, six heais of income, 
profits and gains are to be chargeable to 
income-tax The first of these heads is 
“salaries” and the sixth is “other sources”. 
The Oommissioner, having held that the 
remuneration in question cannot be classifi- 
ed under the first head, classified it under 
ihe sixth head. 

The question is as to whether the re- 
muneration “accrues, or arises" in British 
India, The Commissioner is of the opinion 
that the remuneration accrues or arises in 
the place where the work is done in 
ip of which the remuneration is given, 
and that, consequently, the work having 
been done in British India, the remunera- 
tion is attracted by s. 6. The Government 
Advocate has supported this view. The 
expression is not defined in the Act, and no 
authority directly bearing on the point now 
to be decided has been quoted. Reference, 
however, “has been made to a number of 
authorities where the expression has been 
discussed, and it is suggested that as a 
result itshould be interpreted as meaning 
"earned in" or "derived from”. 

In Secretary to the Commissioners, Salt, 
Abkari & Separate Revenue, Madras v. 
Ramanathan Chetty (1) it was held under 
8. 3 (1) of the Act of 1918, the wording of 
which is similar to that of s. 4 (1) of the 
present Act, that a resident in British 
India is not liable to tax in respect of the 
income of a business carried on outside 
British India, where such income is not 
remitted to British India. The case itself ig 
not in point, and the only passages in the 
report to which the Government Advocate 
has directed attention area discussion by 
Abdur Rahim, Offg. O. J. (on page 82*) on 


-(1) 53 Ind. Cas, 976; 43 M. 75; (1919) M, W, N, 836; 
J. 683; 26 M. L. T. 447 


10 L, W. $70; 37 M.L. 
F. B.). 
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*Page of 43 M.—[Ed.] I 
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-& poesible difference between the phrases 
“aecruesand arises" and ‘accrues or arises” 
and quotations by Oldfield, J. (on pages 84 
and 85*) from dictionaries asto the mean- 
ing of the word "acerue". From these it 
appears that the primary meaningsare “to 
atise or spring as a natural growth or 
result”, “to come by way of increase” and 
"to grow or arise"; while as secondary 
meanings it has “to become. a present and 
enforceable right”, and “to become a 
present right of demand.” 

Seshagiri Ayyar,J. (at pages 90 and 91*) 
‘quotes some further definitions. In Murray's 
‘Oxford Dictionary the words “accrue” and 
"arise" are regarded as synonymous. Ia 
the Century Dictionary the word “accrue” 
is defined to mean “to become a present or 
‘enforceable right to demand". Stroud 
defines ‘arising in the United Kingdom" 
as "coming into the person's hands in the 
United Kingdom”. 

In Rogers Pratt Shellac Co. v. Secretary 
of State for India (2), Mukerji, J., after 
discussing theoretical distinctions between 
“accruing” and "arising" arrives at the 
conclusion that the words denote the same 
idea, or ideas very similar, and that both 
words are used in contradistinction to the 
word "receive" and indicate a right to 
receive. They represent, he says, a stage 
anterior to the point of time when the 
income becomes receivable and connote 
a character of the income which is more 
or less inchoate. These definitions do not 
support the view that income accrues or 
arises in a particular country by reason of 
the fact that it is “earned” in that country. 
On the contrary they go to show that income 
“accrues” and "arises" in the country where 
thereis aright to demand payment of it, 
or where, in fact, it is paid. In the case 
referred the applicant is a Siamese Govern- 
ment servant and there is nothing to 
indicate that he has a right to demand 
payment of his income in Moulmein, end, 
according to the case, it is actually paid in 
Bangkok. 

Commissioners of Taxation v. Kirk (8) 
was a decision of the Privy Oouncil on a 
New South Wales Act which imposed 
income-tax on incomes inter alia (1) "aceru- 
ing or arising to any person wheresoever 
residing from any profession, trade, employ- 
ment or vocation carried on in New South 
Wales", (2) "derived from landa of the 


(2) 83 Ind. Cas. 273; 52 C, Lat p 30; 40 O. L. J. 110; 
38 O. W. N. 1074; A. I, R. 1925 Oal. 34, 
(1900) A. C. 588; 88 L. J. P. O. 87; 83 L. T. 4, 
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Orown held under lease or license issued 
by or on behalf of the Crown" and (3) 
“arising or accruing to any person where- 
soever residing from any kind of property" 
(with an immaterial exception) "or from 
any other source whatsoever in New South 
Wales not included in the preceding sub- 
sections”. A Company in part derived its 
income from the extraction of ore from : 
leasehold lands held from the Grown in 
that Colony and from the conversion in that 
olony of the crude ore into a merchantable 
produet. It washeld that, peres 
that the finished products were- sol 
exclusively outside the Oolony, this income 
was assessable. Their Lordships said that 
the real question seemed to be whether 
any part of the profits of the Oompany 
were earned or produced in the Colony. 
And, later in the judgment after pointing 
out that the word "derived" is synonymous 
with arising or accruing, they went on to 
observe that "there are four processes in 
the earning or production of this income— 
(1) the extraction of the ore from the soil; 
(2) the conversion of the crude ore into a 
merchantable product, which is a manu- 
facturing process; (3) the sale of the mer- 
chantable product; (4) the receipt of the 
moneys arising from the sale. All these 
processes are necessary stages which ter- 
minate in money,and the income is the 
money resulting less the expenses attend- 
ant on all the stages. The first process 
seems to their Lordships clearly within 
sub-s, (3), and the second or manufacturing 
process, if not within the meaning af “trade’ 
in sub-s. (1) is certainly included in the 
words “any other source whatever in sub-s. 


Their Lordships’ view, therefore, was that 
it is the source of the income which has 
to be considered, and not the place where 
it is received, 

This case was referred toin In re Aurang- 
abad Mille, Ltd. (4), a decision under s. 3 
(1) of the Act of 1918. It was there: held 
that the profits of a Company which are 
made from manufacture carried on beyond 
British India cannot be said to accrue or 
arise in British India on account of the 
head office being in Bombay, where also 
the Directors control the business. Macleod, 
C. J., (at pages 1290 and 1291*) after quot- 
ing the above cited passage from the judg- 
ment of their Lordships remarked that the 
doubt which might have arisen in Com. 
missioners of Taxation v. Kirk (3) whether 

(4) 64 Ind Oas. 9; 45 B. 1286; 23 Bom. L. R. 570. 

*Pages of 45 B —[Ed.] Sa R 
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the profits were not derived at & place 
where the third and fourth processes were 
carried out, did not ariae in the case before 
him because all the four processes were car- 
ried out in Hyderabad. This case was 
followed in Secretary, Boardof Revenue (In- 
come Tax) Madraa v. Ripon Press and Sugar 
‘Mills Co. (5). In Commissioner of Income- 
Tax, Burma v. Steel Bros. & Co., Ltd. (8) 
it was held applying the principles laid 
down in Commissioners of Taxation v. Kirk 
(3) that in determining whether any if- 
come, profits or gains arise or accrue “we 
must not be content to look at the last 
stage of the accrual but must take into 
consideration the previous stages as well.” 
The Company was non-resident in British 
India, but at mills situate in Burma it 
worked up commodities and raw materials 
into forms suitable for use and shipped 
them to the United Kingdom where they 
were sold. It was held that the profits 
or gains accruing to the Oompany in re- 
spect of this business must be deemed 
[within s. 42 (1) of the Act] to be income 
accruing or arising within British India. 

Sunder Das v. Collector of Gujrat (7) 
and Ali Imam v. Emperor (t) have 
been cited. These cases deal with the 
meaning of the expression "received in 
British India," whieh is not part of the 
reference in this case, and need not be 
discussed. 

Reference has been made by the Govern- 
ment Advocate to ss. 42 (1) and 18 (2A) 
of the Indian Income Tax Act,1922. Bec- 
tion 42 (1) provides that in the case of a 
non-resident all profite or gains accruing 
to him through or from any business 
connection or property in British India is 
to be deemed to be income accruing 
or arising within British India. The effect 
of s. 18 (2A), which was inserted by Act 
XVI of 1925, is to rendersubject to in- 
come-tax any income chargeable under the 
head “salaries” which is payable to the as- 
geagee out of India by or on behalf of Gov- 
ernment. These sections do not appear 
to be of assistance in the general construc- 
tion of the words “accruing” and “arising” 
in 8.4 (1). They seem to be designed to 
bring within the ambit of the tax special 


(5) 77 Ind. Cas. 621; 46 M. 706; 44 M. L. J. 525; 17 
L. W. 584; (1923) M, W. N. 321; 32 M, L, T. 306; A. L 
R. 1923 Mad. 574. 

(6) 94 Ind. Cas. 406; 3 E, 614 at p. 648; A. I, R. 1926 
Rang. 97 (F. B.). 

(T) 11 Ind, Oas. 616; 3 Lah. 349; A, I, R. 1923 Lah, 
M. 

8 85 Ind. Cas. 164: 4 Pat. 210; (1924) Pat 349; 6 P, 
rí . 47; À, I R. 1025 Pat, 281; 3 Pat. L, R. 88 Or, 
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classes of cases which would otherwise eg- 
cape. Iam unable to appreciate the argu- 
ment to be found in the reference and 
which is based onthe position of a salary 
earner, It is said that in his case the salary 
accrues and arises in the place where he 
does the work, which isin British India, and 
that it, therefore, accrues in British India 
and is taxable. But this argument over- 
looka the fact that the Commissioner 
has expressly held that the remuneration 
of the assessee is not “salary” and has classi- 
fied it under “other sources,” 

If the correct principle be that the words 
‘accrue’ and ‘arise’ when applied to income 
are to be governed by the source from 
which the income accruesand arises, it 
would appear that in the case referred that 
source is to be found in Bangkok rather 
than in Moulmein. The assessee is a For- 
est -Officer in the service of the Siamese 
Government, Itis not stated that his re- 
muneration isin the nature of & commia- 
sion on the amount of revenue collected. 
On the contrary it is said to be 600 ticals per 
mensem. The inference to be drawn is that 
he would get his remuneration qua Forest 
Officer, whether he worked in Moulmein 
collecting royalty, or whether he worked in 
Siam in that or any other capacity. From 
this point of view his remuneration accrues 
and arises in Bangkok where it is payable 
and is in fact paid. If, on the other hand, 
weareto have regard to the definition of 
the words, the only place where it would 
seem that there is a present and enforceable 
right on part of the assessee to demand 
the remunefationand where it comesintohia 
hand, is also Bangkok. 

In conclusion, I may refer to the observa- 
tion of Sir Shadi Lal, O. J., in Sunder Das v, 
Collector of Gujrat (7), after citing the rule 
ofinterpretation applying to fiscal enact- 
ments, that “it is a sound principle that the 
subject is not to be taxed without clear 
words to that effect and that in dubio, you 
are always to lean against the construotion 
which imposes a burden on the subject.” 
The Government Advocate expressed the 
view that the Legislature had advisedly 
refrained from defining the terms accruing 
and arising. Inmy view the meaning of the 
terms, as applied to the facts of tne case, is 
as above stated and is perfectly plain. If, 
on the other hand the meaning is ambigu- 
ous the sound principle enunciated by Sir 
Shadi Lal is applicable and it ought to be 
applied. 

I would answer the question referred by 
saying that the income the subject-matter 
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ofthe reference éannot be said "to accrue 
or arise in British India” within the mean- 
ing, of s. 4 ofthe Indian Income Tax Act, 

Pratt, Offe. C. J.—I have had the ad- 
vantage of reading my brother Ormiston's 
judgment and I concur in his proposed 
answer to the reference. 

We are asked to decide whether salary 
paid in Bangkok by the Siamese Govern- 
ment to the credit of a Siamese Forest Officer 
who collected at Moulmein royalties on tim- 
ber extracted from Siamese forests and 
floated down to Moulmein, is income accru- 
ing or arising in British India within the 
meaning of s. 4 of the Income Tax Act. 

The officer in question resides in Moul- 
meinpresumably for the purposes of his work 
of collecting royalties. We are not asked 
to decide whether the income is “salary’, 
within the meaning of s. 7 (1) of the Act, 
nor whether the portion of the pay remitted 
from Bangkok to Mr. Salarak in Moulmein 
can be said to be "received" within the 
meaning of s. 4 (L). 

It has been argued by the Government 
Advocate that for the purposes of the present 
reference the words “accruing and arising" 
mut be construed as equivalent to ‘‘earn- 
€ n 
None of the cases cited is an authority for 
this contention. 

Had the Legislature intended to include 
income earned in British India within the 
meaning of income “accruing or arising” 
there, it would have been perfectly simple 
to say 80. 

Ido not consider that salary paid in Siam 
to a Siamese official for services rendered 
in Burma can, under the circumstances, be 
regarded as income arising or accruing in 
British India. 

The respondent will beallowed the costs 
of the reference. Advocate's fee seven gold 
mohurs. 

Cunliffe, J.—I also concur. The scope 
of this reference has been very much nar- 
rowed. The Oommissioner has satisfied 
himself of the answer to the first proposi- 
tion put forward by the respondent. In 
that regard the Oommissioner holds the 
view that the respondent's income does 
not come under the head of "salary" with- 
in the meaning of s. 6 of the Act. Nor 
did the respondent (very wisely, I think) 
suggest to the Commissioner that he should 
ask the opinion of the Oourtasto whether 
the emolument which he (the respondent) 
is paid by the Siamese Government is 
received in British India. All we have to 
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do here is to decide, as my brother Ormiston 
has pointed out whether such emolument 
accrues or arises in British India. Ithas 
been held on several occasions that there 
is no difference between the two words “pro- 
fits" or "gains" which are used in the section 
we are considering. Iam inclined to think 
that thereis no real difference in law be- 
tween the words “accruing” and "arising." 
Some authorities havethought that the word 
“accrue” suggests & periodical right to 
money and the word “arise” suggests only 
a single right or possibly the beginning 
ofa periodical right, But theseviews seem to 
me to be refinements and over-refinements 
of the language of the Statute. To 
my mind, the double expression “accruing 
and arising" connotes the source from 
which theright to obtain money springs. 
Undoubtedly the source here was in the 
Kingdom of Siam, remuneration from the 
Siamese Government to one of the officers 
of their Forest Service. In my view, too, 
the expression “accruing or arising" is 
used in contradistinction to the word “re- 
ceived,” but as I have pointed out, we are 
not considering the question of where the 
money was actually received or to what 
place it was remitted after its receipt 
which may bethe same thingin law as 
“received.” It was very strongly urged 
upon us that the real meaning of “accruing” 
and ‘arising’ as applied to the income 
of the respondent was to be found in the 
place where the income was earned; but, 
for the reason mentioned above, I do not 
agree with that view. 
A. Reference answered, 





RANGOON HIGH COURT. 
RencrAL Sroonp Orvin Appsat No, 747 
or 1927. 

February 21, 1928. 

Present: —Mr. Justice Carr. 

E. MYLNHE-PLAINTIFF—ÀPPELLANT 
veraus 
T. KOIR—DaRrRNDANT-— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. IX, r. 6, 
0. XVII, rr. 2, 8—Adjourned hearing—A pplication 
for adjournment by defendant's Pleader-—REejection 
of application Withdrawal of Pleader—Decision on 
merits after taking plaintiff's evidence— Decision, 
whether ex parte—O. XVII, rr. 2 and 8, applicability 


of. 

l sier XVI, r. 8, Civil Procedure Code can be^ 
applied only when the hearing has been adjourned 
at the instance of a ay who subsequently makes . 
the default, |p. 300, col, 3. i : 
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; Where the Pleader of a party merely applies for 
adjournment and, on the adjournment being refused, 
withdraws from the case, this could not be regarded 
as an appearance which would take the case out of the 
operation of O. XVII, r. 2, Civil Procedure Code, [p. 
301, col. 1.] 

Maung Pway v. Saya Pe (2), followed. 

Where a defendant was absent on the adjourned. 
hearing of a case and the Pleader forthe defend- 
ant applied for adjournment and withdrew on the 
adjournment being refused and the Oour thereupon 

roceeded to take the evidence of the plaintiff and 

Wrote a considered judgment in the case: 

Held, that the decision was an ez parte one under 
O. XVIL r. 9 read with O.IX,r.0, Oivil Procedure 
Gode and not one under O, XVII, r. 3 of the Code. fp. 
301, col. 2.] . ha 

When a case is disposed of under O. IX, r. 6, Civil 
Procedure Code, the plaintiff must be required to prove 
his ease and ordinary practice is that when a suit 
is heard ex parte the evidence of the plaintiff and 
his witnesses is taken. [d : ] 

. Special second appeal against the judg- 
ment of the District Oourt, Pegu, in Oivil 
Appeal No. 179 of 1927. 

. Mr. Foucar, for the Appellant. 

Mr. Ochme, for the Respondent. 


JUDGMENT.—The appellant was the 
laintiff and the respondent was the de- 
endant in Suit No. 38 of 1926 of the Sub- 

Divisional Court of Nysunglebin. Issues 
had been framed inthesuit and it was 
held that the burden of proof was on the 
defendant. Evidence was led and the evi- 
dence of the defendant himself had been 
recorded and one of his witnesses had been 
partly examined. The suit was then ad- 
journed for further hearing not expressly 
on the application of either party. It 
Game on again for hearing on the llth 
of July, 1927. On that date neither the 
plaintiff nor the defendant was present 
and the witnesses for the defendant also 
were absent, but the Pleaders of both 
arties were present. The defendant's 

leader applied for an adjournment which 
was refused, and he then withdrew from 
the case. The Judge proceeded to ex- 
amine two witnesses for the plaintiff and 
then reserved judgment, Judgment was 
actually passedon the 29th July, and in 
it the merits of the case were discussed. 
Judgment was given for the plaintiff. 
On the 4th August the defendant applied to 
get aside the ex parte decree, After hearing 
thia applieation it was dismissed on the 13th 
September. The defendant then filed 
Civil Regular Appeal No. 177 of the Dis- 
trict Court of Pegu against the ex parte 
decree. Laterhe filed Civil Miscellaneous 
Appeal No. 184 of thesame Court against the 
order dismissing his application to set 
aside the ex parte decree. These two 
appeals were heard together by the Dis- 
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trict Judge who dismissed the appeal 
against the order - refusing to set 
aside the ex parte decree on the ground 
that in the circumstances of the case 
O. XVII, r. 2, of the Civil Proesdure Code 
did not apply. On the sregular appeal 
which isthe one now before me, he set 
aside the judgment and decree of the 
Sub-Divisional Court and remanded the suit 
to the Oourt for further hearing and for 
disposalon its merits. The only ground 
on which this decision was based was 
that the Judge of the Sub-Divisional Oourt 
had, in fact, acted under O, XVII, r. 3 and 
that that rule did not apply because the 
adjournments had not been made at the 
instance of the defendant himself. The 
merits ofthe judgment of the Sub Division- 
al Court arenot dealt with at all. The 
plaintiff alone has appealed and the de- 
fendant has not appealed. or applied for 
a revision of the order of the District 
Oourt refusing to interfere with the refusal 
to set aside the ex parte decree. 

It is, I think, now well-settled law that 
O. XVII,r.3 can be applied only when. 
the hearing has been adjourned at the 
instance of a party who subsequently 
makes the default. The authorities to this 
effect are so numerous and so strong that 
I cannot question this view of the rule. 
Atthe same time I should like to say 
thatit appears to me to create a very 
undesirable position in which the Court 
is in effact atthe mercy of the party in all 
cases when the adjournment hasenot been 
made atthe instancs of that party. It 
seems tome that itis extremely desirable 
that this rule should be amended; but 
for the present, I have to deal with itas 
it is and that being so I can only hold 
that the District Judge was right in hold- 
ing that O. XVII, r. 3, was not applicable 
to the case. 


Bat that is not sufficient for the decision 
of the question before me. It has been 
strongly contended for the appellant that 
O. XVII, r.2 does, in fact, apply to the 
case,and,inmy opinion, that is correct. 
The District Judge held that r. 2 did not 
apply because in effect there has been an 
appearance by the defendant's Pleader. 
He reliedon the case of Palaneappa Chetty 
v. Muthu Chetty (1). I note here that it is 
apparently an ineradicable habit of the 
Oourts in this Province to prefer to be 
guided by decisions to befoundin,unauthoris- 
ed publications rather than by those to be 


1) 10 Int, Oas, 770; 4 Bur, L, T, 67, 
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found in the authorised reports of this Court. 
The District Judge's attention is directed 
to Act XVIII of 1875 under which deci- 
sions published in the Burma Law Times 
are not binding on bim. "In the case of 
Maung Pway v. Saya Pe(2) & different 
view was taken and it was held that where 
aPleader of the party merely applied 
for adjournment which was refused this 
could not be regarded as an appearance 
which would takethe case out of the 
operation of O. XVII, r.2. I was one of 
the Bench which gave that judgment and 
I am of opinion that it is correct. Rule 2 
of O. XVII must be read ina reasonable 
manner and common sense must be 
applied toits interpretation. If we are 
to hold that the mere appearance of a 
Pleader who, after making an application 
fora remand which is refused, immedi- 
ately withdraws from the case is an ap- 
pearance which preventsthe Court from 
applying r. 2 the effect will be to place 
the Court practically at the mercy of the 
Pleader who appears in such circumstances. 
He can prevent the Court from making any 
progress with the case by merely refusing 
to continue to act for his client. Similarly, 
it would be possible forthe party himself 
to appear when the case is called but to 
leavethe Oourt immediately afterwards 
before any progress could be made with 
the case and thereby similarly to prevent 
the Court from proceeding with it. In 
addition tecommon sense s. 151 of the 
Code might also very well be applied. 
That section recognises the inherent power 
ofthe Court to pasa such orders as are 
necessary to prevent abuse ofits process 
and in cases such as those instanced above 
Y think thatif the Court were to hold 
itself bound to stay proceedings in the 
case and yet were not entitled to deal 
with the case as provided for by r. 2 there 
would be aserious abuse of the process of 
the Court. 


My view in the circumstances of this 
case is that althongh the Pleader did 
appear forthe party in the first instance, 
as soon as he withdrew there wasno longer 
any appearance for the defendant and, 
therefore, the defendant failed effectively to 
appear, and the Court was justified in act- 
ing under r. 2. The question arises whe- 
ther in proceeding to take evidence of the 
plaintiff and later writing a considered 
judgment in the case the Court could be held 


ie 99 Ind, Cas, 717; 4 R, 408; A. I, R. 1027 Rang. 
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to have acted under r. 3 and not under r. 2. 
In my opinion this course of action does not 
make the Court's judgment as one passed 
under r. 3. Itis to benoted that under r. 2 
the Courtmay proceed in the manner provid- 
ed by O. IX which may be appropriate to 
the circumstances of the case before it. 

this case it was the defendant who failed 
to appear and, therefore, it was r. 6 of O. IX 
which the Court had to apply: that is, it 
had to decide the suit ex parte. It is well- 
settled law in this Province, and I think in 
most, if not all, other Provinces that when 
a case is disposed of under O. IK, r. 6, the 
plaintiff must be required to prove his case 
and the ordinary practice is that when a 
suit is heard ex parte the evidence of the 
plaintiff and his witnesses istaken, In the 
present case it was held that the burden of 
proof was on the defendant and possibly 
the Court might have been entitled to de- 
cree the suit without taking any evidence 
for the plaintiff. But the defendant had, in 
fact, already given some evidence and it. 
might well be that the plaintiff wished to 
rebut the evidence already given. In that 
case he certainly would havea right to do 
so and the fact that the Court took the 
evidence tendered by the plaintiff and 
subsequently decided the suit on the evi- 
dence actually before it for both sides 
would not prevent its decision from eng 
an ez parte one under O, XVII, r. 2, rea 
with O. IX, r. 6. In my view, therefore. 
O. XVII, r. 2, did apply and it cannot be 
said thatthe Sub-Divisional Court did not 
‘proceed under that rule. I am unable to 
agree with the District Judge that the Sub- ` 
Divisional Court could have acted only 
under r. 3 and, therefore, I must hold that 
the District Court was wrong in glowing 
the respondent's appeal on the groun 
which he gave for gong 80. Respondent, 
however, in his appeal. before the District 
Oourt questioned the decision of tho Sub- 
Divisional Court on the merita of the case 
and he was entitled to have those grounds 
ofappealconsidered by the firet Appellate 
Court. I,therefore, set aside the judgment 
and decree of the District Court and re- 
mand the appeal to that Court for further 
hearing and decision on its merits. 'The 
appellant will be granted a certificate for a 
refund of the Court-fees paid on this appeal ` 
and the other costs of this appeal will be 
costs in the District Court and follow the 
result there. Itis, no doubt, unfortunate 
that the District Judge has also dismissed 
the respondent's appeal from the order: 
refusing to set aside the ex parte decree, 
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That order, however, is not before me now 
and Ioan only leave the respondent and 
his advisers to take such action as may 
geem to them most appropriate if they wish 
tohave the merits of that appeal consider- 
ed. 


A, Case remanded. 


RANGOON HIGH COURT. 
Saooxp Civin Appgat No. 733 or 1927. 
June 25,1928. 

Present:—Mr Justice Baguley. 
BASUDEV—APPRLLANT 
versus R 
Í AND ANOTHER-~WSSPONDENTS. 

E nisus. Code (Act V of 1908), O. XLI, r. 17 
—Appeni- Non appe ki appellant-—Dismiseal 
of opponi t XUL r. 11, Oivi Procedure Code, the 
Appellate Court has no power to dismiss an appeal 
onthe merits where neither the appellant nor his 


Pleader appears. . 
Musaliarakath Muhamad v. Manavikrama (1), 


lowed. : : 
Second appeal against the judgment 


of the District Court, Insein, in Civil Appeal 
No. 41 of 1927. 
Mr. N. K. Bhattacharya, 


fol- 


for the Appel- 


lant. 
Mr. P. B. Sen, forthe Respondents. 


JUDGMENT.—This is an appeal 
against a decree of the DistrictOourt of Inse- 
in confirming a decree passed by the Town- 
ship Court of Insein. A 

The history ofthe appeal in the lower 
Court is rather peculiar. It was filed on 
the 13th June,and admitted the next day 
after hearing the appellant's Advocate. It 
was adjourned twice and then on the 
29th July, when Advocates for both sides 
were present, the learned Additional Dis- 
trict Judge came to the conclusion that 
another witness ought to be examined, 
He cited that witness and examined him. 
It wasthen found that some documents 
were missing and they were sent for, 
Finally,on the 2nd September, 1927, the 
case cameup for hearing. The documents 
apparently had still not been received, 
The appellant's Advocate asked for an 
adjournment as he was engaged elsewhere. 
The learned Judge refused the adjourn- 
ment, but gave him an hour and a half in 
which to deal with hisother work. The 
pourand a halfexpired and another halfhour 
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and as the appellant's Advocate still had not 
come, the learned Judge stated in the 
diary that he would pass orders without 
the help of the Advocate. Whether the 
Advocate for the respondent still remained 
present is not clear from the diary order, 
but when the matter was argued before me 
by the same Advocates who appeared in the 
lowerAppellate Court, no stress waslaid on 
the fact, if it were a fact that the respond- 
ents Advocate was sitll present, The order 
of the lower Appellate Oourt when passed 
dismissed the appeal on the merits and, 
therefore, the appellant will be debarred 
from questioning any finding of fact in 
second appeal. 

The question before this Court is whether 
the lower Appellate Court had power to 
pass an order on the merits without having 
heard the appellant's Advocate in full. 

There appears to be & case similar to the 
present one in the Madras rulings Musa- 
liarakath Muhamad v. Manavikrama (1). 
In this case, what happened before the 
lower Appellate Court was that there was 
no appearance on behalf of the appellant 
and the lower Appellate Court passed an 
order dismissing the appeal on the merits, 
Both Judges on the Appellate Bench passed 
separate orders in which they came to the 
conclusion that anorder dealing with the 
merits in the absence of the appellant's 
Advocate was an illegal order. Under the 
previous Oode, there is ample authority for 
holding that an appeal dismissed under 
these circumstances must be one dismissed 
for defautt, but the wording of O. XLI r; 17 
is not quite the same as the wording of old 
8.556, The present order runs: “Where, 
on the date fixed the 
appellant does not appear when the appeal 
is called on for hearing the Court may 
make an order that the appeal be dismiss- 
ed.” The old section ran: “the appeal 
shall be dismissed for default.” The point 
for eonsideration is whether the present 
wording of the ssction makes it possible 
for a Judge to dismiss an appeal on its 
merits. In the Madras case quoted, the 
Bench were of opinion that consideration 
of the merits could not be gone into when 
O. XLI, r. 17 applied. There seems to be 
an absence of authorityon the point, this 
being the only officially reported case. 
There are two unofficially reported 
decisions of the Patna High Court, each by 
a Single Judge, but as these two decisions 


(1) 69 Ind. Oas. 513; 45 M. 882; 43 M. L., J. 317; 16 
LOW. 434; (1929): M. W, N. 604; A, IL R. 1923 Mad, 
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are directly at variance to one another, it 
is impossible to gain much idea from them, 
My own view is that O. XLI, r. 17 is intend- 
ed to give the Court power to adjourn a 
case if it thinks fit. It seems distinctly 
unfair that for default the Appellate Court 
may pass an order without hearing the 
appellant's Advoeate or without hearing the 
appellant, which will entirely preclude him 
from ever afterwards questioning the find- 
inga of fact. 

his being the case and following the 
Madras ruling I set aside the order of the 
learned Additional District Judge as ultra 
vires and I direct him to restore the appeal 
to the file and dispose of it according to 
law. As this trouble has arisen through 
the default of the appellant, I direct that 
he do pay the costa of respondent in this 
Court whatever may be the outcome of the 
appeal and he will also pay the costs of the 
respondent already awarded tohim in the 
Oourt of the Additional District Judge. 
When the District Court comes to a fresh 
finding after hearing both sides, it will 
pass an order fer costs independent of its 
first order, 


4. Order set aside. 


naman akan, 


RANGOON HIGH COURT. 
First Orvie AePBAL No. 172 op 1927. 
May 14, 1928, 

: Present: —M.r. Justice Pratt, Officiating 
Chief Justice, and Mr. Justice Cunliffe. 
'E,.C.JEEWA- —DRaFBNDANT—APPHLLANT 


versus e 
H. H. YACOOB ALLY AND ANOTHER— 
PLaINTIFF3—RESPONDRNTS. 

Muhammadan Law—W3ll—Will dealing with more 
than one-third of testator's estate, legality of—Personal 
trusts, validity of. 

Under the Muhammadan Law, a bequest cannot 

frd one-third of the testator's property, (p. 304, 
col. 1. 
Ds the Muhammadan Law adult heirs are 
entitled to the unrestricted enjoyment of the pro- 
perty that they inherit and a Muhammadan testator 
cannot by a testamentary disposition reduce or 
enlarge the shares of those who are entitled to 
inherit. [wid.] 


Personal trusts are unknown to Muhammadan Law 
except in the form of a wakf, [ibid.] 


First appeal from the judgment of 
the Original Side, in Civil Regular Suit 
No. 5¢5 of 1926. 

Mr. Auzam, for the Appellant. 

Mr, Rahman, for the Respondent. 

JUDGMENT. 

Cunliffe, J.—This is an appeal by one 
Ebrahim Oassim Jeewa. He isa young 
married man belonging to the Sunni 
Muhammadan Sect, Hoejs co-heir, together 
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with his widowed mother, to part ofthe 
estate of his father, the late Oassim Ebrahim 
Jeewa. 

In the Court below, he sued for the 
administration of the moveable and im- 
moveable properties belonging to hig late 
The defendant to the action was 
his father’s executor. From a schedule 
attached to the plaint, the estate was shown 
to consist of jewellery and immoveable pro- 
petty situated in Rangoon and thirteen 
racing ponies. The estate was said to be 
of the value of about Rs. 4,00,000. The 
defence set up by the executor was that 
the inheritance of the appellant came to 
him by Will; that the appellant is wenk- 
minded and easily influenced ; and that the 
Will directs that the appellant should 
merely enjoy a partial life-interest of his 
share in the testator's estate. The Will has 


' been. proved in a ‘separate action. By its 


provisions a third of the father's property 
was leit to charity. The remaining two- 
thirds was placed in the hands of a trustee 
to investand some of the income from the 
investment, theactual amount named being 
Rs. 300 to Rs. 500 a month, was directed to 
be paid by the trustee to the appellant, 
There were further words added that the 
trustees were to buy for the appellant all 
things that may be necessary for his 
comfort at his request if funds permitted, 

The-learned Judge in the Court below 
in the action from which this isan appeal 
came to the conclusion that the appellant 
was a person of weak intellect. He formed 
this conclusion by seeing the appellant in 
the witness-box. The learned Judge 
thought too that the appellant was not wel]- 
qualified to manage his own estate and 
that in all probability if he attempted to 
do so, he would fall into the hands of 
unscrupulous persons, who would waste 
his property. It was argued on behalf of 
the appellant both here and in the Oourt 
below that it was illegal for à Muhammadan 
to make a Will at all in relation to more 
than one-third of his estate, but the learned 
Judge found on the authority of certain 
decisions which he quoted in his j udgment, 
more especially under that of Muhammad 
Abdul Majid v. Fatima Bibi(1) that it waa. 
legal for a testator to restrain by a Will the 
right of enjoyment of an heir to the pro- 
perty bequeathed to him, 


On the facts only, I agree with this view 
and think that the learned Judge came to 
an eminently right and sensible decision, 


(1) 12 1. A, 159; 8 A. 39; 4 Sar, P, O, J, 670 (P, Ou, 
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Iregret, however, to be of the opinion that 
in law the decision was contrary to the 
Muhammadanruleofinheritance. Itis quite 
clear that the right of adult Muhammadan 
heirs to the unrestricted enjoyment of the 
property they inherit is unassailable. 

Muhammadan testator cannot by a testa- 


mentary disposition reduce or enlarge the 


shares of those who are entitled to inherit. 
Here the Will, not only purports to limit the 
right to enjoyment of the outside one-third, 
devoted to charity, but deals with the right 
to the unrestricted enjoyment of the romain- 
der of the estate. Theprinciple of the un- 
restricted enjoymentof heirs of the property 
they inherit was specifically. recognised by 
the Privy Council inthe case of Khujooroon- 
nissa v. Roushun Jehan (2). The Privy 
Council there said: “The policy of the 
Muhammadan Law appears to be 
to prevent a testator interfering by Will 
with the course of the devolution of property 
according to law among his heirs, although 
he may give a specified portion, as muchas 
a third, to a stranger.” It is a curious 
survivalof principle in modern times because 
one finds that no such restriction is 
maintained in relation to a gift inter vivos. 

According to the Hedaya, a bequest 
cannot in any case exceed one-third of 
the testator's property. Here the whole 
ofthe property was bequeathed to a main 
trustee and the payments authorised to 
the appellant certainly do not represent 
the total income of his share of the two- 
thirds. I have been unable to find any 
referefca to trusts in Muhammadan Law 
except in the case of the form of endowment 
of a religious or semi-religious character, 
which is known as a "wagf." 

The fundamental principles of Muham- 
madan Law applicable to this case 
appear to me to be as follows:— 
(1) a Will may be made by a Muhammadan 
as to one-third of his estate; (2) no Will 
may deal with the remaining two-thirds 
of the estate which devolves to the heirs by 
a kind of intestacy; (3) personal trusts are 
unknown to Muhammadan Law except inthe 
form of a wadi. : 

There is no doubt from the medical 
certificates that were produced on the appel- 
lant’s behalf that he is a person ill-fitted 
for the battle of life from a physical point 
of view. He is deaf; he has a cleft palate 
and apparently speaks in a manner which 
it is extremely difficult to understand, He 


(2) 3L A. 291; 2 C. 184; 26 W, R. 36; 3 Sar, P.O, 
J. 629 (P. O.). 
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ia not conspicuous for strength of character, 
Nevertheless, the archaic tenets of the law 
of Islam do not permit the foresight and 
prudent intentions of his father to be car- 
ried into effect. 

The order of the Court will be that the 
moveable and immoveable properties of 
the late Cassim Ebrahim Jeewa, now in 
the hands of the Administrator-General 
(who has been substituted as the respond- 
ent to this appeal) will be the subject of an 
accountand thereafter seven-eighths of two- 
thirds of the estate will be handed over to 
the appellant, the costs both here and 
below to come out of the estate. 

Pratt, C. J.—I agree with my learned 
brother that the decree of the Original Side 
cannot stand, and must be modified, 

It is settled law that a Muhammadan can 
only dispose of one-third of his estate by 
Will and cannot interfere with the devolu- 
tion of property according to law among the 
heirs. The testator disposed of one-third 
of his estate for charitable purposes, and 
left appellant's legal share to a trustee, with 
instructions to pay him an allowance, 
which did not even represent the total 
income of his share. 

This obviously the testator had no legal 
Tight to do, however laudable hisintentions, 
I am quite unable to understand the finding 
of the learned Judge on the Original Side 
that the effect of plaintiff signing the Will 
88 & witness i8 to prevent him from pleading 
that the Will is not binding on him. 

It is quite clear from para. 270 o? Wilson's 
Digest and the other authorities that it 
requires “the consent of the heir after the 
death ofthe testator to validate a disposal 
of more than one-third of the estate by 
Will, The fact that the plaintiff accepted 
certain monthly payments made under 
the terms of the Will, under the circum- 
stances, cannot possibly be construed into 
acceptance of the termsofthe Will and 
estop plaintiff from challenging them. 

Iconcur in the proposed order for 
administration of the estate and payment’ 
to plaintiff of his share. 

A. Order accordingly, 
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OUDH CHIEF COURT. 
Sgoonp Orvin Áerman No. 160 or 1925, . 
October 2, 1928, 

Present :—Sir Louis Stuart, Kr., Ohief 
Judge, and Mr. Justice Raza. 
Rani KRISHNA KUMARI DEVI 
— PLAINTIFF —AÀPPBLLANT 
versus 
TIRBHUWAN DAT—DRFENDANT 

—HSPOSNDRNT. 

Landlord and tenant —Thekadar —Right to grant sub- 
Pom d ka status of—IEjectment through Civil 

our, 

On the expiry ofa theka, sub-leases given by the 
thekadar expire and the sub-lessees can be ejected 
by the Oivil Oourts as trespassers. 

Gur Saran v. Jagannath (3), followed. 

Lal v. Raja Udey Partap Udya Dutt Singh (1) and 
Cooper v. Martin (3), dissented from. 

Civil Oourts have jurisdiction to decide whether 
a person sought to be ejected is a trespasser or a 
tenant. [p. 307, col. 2] 

Second appeal against a decree of the 
Subordinate Judge, Gonda, dated the 25th 
February, 1928, reversing that of the Court 
of the Munsif, Gonda, dated the 7th 
November, 1927. 

ORDER OF REFERENCE. 

Srivastava, J.—(August 14, 1988).— 
This is a second appeal, arising 
out of a suit for possession of 
certain plots of land in village Rukmangad- 
pur and for Rs, 100 on account of 

‘damages brought by the plaintiff-appellant 
taludqar against the defendant on the 
allegation that the latter had wrongfully 
taken pessession of the land in guit in July, 
1928. The defence was that the suit was 
not cognizable by the Civil Couré inasmuch 
as the defendant held the land as a tenant 
under a patta dated the 9th December, 1925, 
executed in his favour by Hafizullah Khan, 
who held a theka of village from the plaintiff. 

The trial Oourt held that Hafizullah Khan 
had no authority under the terms of the 
thekanama in his favour to let out the land 
to tenants and, therefore, the patta granted 
by him to the defendant was 
invalid. Thus, in ite opinion, the de- 
fendant owas a trespasser and the 
suit was cognizable by the Civil Court. 
The learned Subordinate Judge of Gonda 
on appeal disagreed with the opinion of the 
trial Court and held that as the plaintiff 
had failed to prove that the defendaut was 
aware of the incompstency of the thekadar 
to grant leases he must be deemed to have 
acted in good faith in taking the patta from 
him and that under the circumstances he 
must be eonsidered to hold the land asa 
tenant. f 

The only question which arisos for 
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determination in the appeal is whether the 
paita granted by the thekadar is valid and 
binding on the plaintiff. If the question is 

í against the plaintiff it will follow 
that the status of the defendant is that of & 
tenant and in that case the suit would 
obviously be not cognizable by the Civil 
Court. The learned Subordinate Judge 
has based his decision on Lal v. Raja 
Udey Partap Udya Dutt Singh (1) and 
4 decision of a single Judge of this Court 
in Gur Saran v. Jagannath (2) which 
approves the above-mentioned decision of 
the Board of Revenue. I am not 
aware of any provision of law imposing 
the duty upon a landlord to proclaim to 
his tenantry the restrictions imposed by 
him onthe powers of his thekadars, Both 
these cases seem to have overlooked the 
provisions of s. 8 of the Oudh Rent Act, 
which show that pattas granted to tenants 
must be signed either by the landlord or 
his authorised agent. Olause 10 of the 
thekanama distinctly. provides that pattas 
granted totenants without the consent and 
signature of the landlord would be invalid. 
I donot think that it can be possible to 
treat the thekadar as an authorized agent 
in the face of a distinct provision prevent- 
ing him from granting pattas on his own 
authority. It is admitted in this case that 
no sanction was obtained from the plaint- 
iff nor did she sign the patta relied upon 
by the defendant. It is settled law that 
powers-of attorney and other similar instru- 
ments should be construed striptly—sea 
Bowatead on Agency, 6th Edition, page 73 
and Storys Commentaries on the Law of 
Agency, 9th Edition, page 84. I think the 
same principle should govern the construc- 
tion of document like the thekanamá in 
the present case. In Cooper v. Martin (3) it 
was held that " Oourts of Equity will never 
uphold an sot which will defeat what the 
person creating the power has declared, by 
express or necessary implieation, to bea 
material part of his intention.” In 
Farwell on Powers, 3rd Edition at page 382, 
referring to a case, which I have not been 
able to find in the library, the learned 
author says: "In Lawrenson v. Butler 
(4)a tenant for life had power to lease 
with consent; he agreed to grant a lease, 
without having obtained the consent. The 
Oourt refused to aid.” 


(1) 8. D. No. 9 of 1892, 

(2) 107 Ind. Cas. 898; ©. W. N, 42; A. I. R, 1998 
Oudh 240; 12 R. D. 46. 

€) 969) 3 Oh. A, 47 stp, 58; 17 L. 7,8537; 10 W 


. 284, 
(4) 1 8, & L. 13, 
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In the present case the plaintiffs inten- 


tion seems to be clear that the thekadar 
should not have the power to grant pattas. 


The view taken by the lower Oourts defeats. 


this intention of the landlord. I am 
doubtful if the view taken in the cases 
referred to above is in consonance with the 
sound principles of law. i it is 
desirable that thereshould be an authorita- 
tive pronouncement of a Bench of two 
Judges on the question involved in the 
appeal. I, therefore, certify the case as a 
fit one for being heard by a Bench of two 
Judges under s. 14 of the Oudh Courts Act, 
Mr. A. P. Sen, for the Appellant. 
Mr. Aditya Prasad, for the Respondent. 
JUDGMENT.—The decision of this 
second appeal has been referred by a 
learned Judge of this Court to a Bench in 
view of the importance of the point raised 
and in view of the fact that he considered 
that a decision of a single Judge of this 
Court should be examined. The facts are 
simple, Rani Krishna Devi is the owner 
of the village of Rukmangadpur in the 
Gonda District. She gave atheka of this 
‘village to a certain  Hafizullah Khan. 
This theka was from the 30th November, 
1922, tothe 3lst July, 1926. On the 9th 
December, 1925, Hafizullah Khan granted 
a lease over the holding in suit to 
‘Tirbhuwan Dat. This lease was for the 
‘cultivation of holding. It was a lease for the 
remainder of the agricultural year and 
expired on the 31st of July, 1926. Hafiz- 
„ullah Khan continued in possession after 
the exptration of his theka, He was subsequ- 
““ently ejected by Rani Krishna Devi in July, 
1927. Tirbhuwan Dat continued to hold 
cultivating possession over the holding and 
refused to vacate it when required to do 
so by Rani Krishna Devi. She accordingly 
sued to eject him as a trespasser on the 2nd 
duly, 1927. The main question in dispute in 
this appeal is whether lirbhuwan Dat is to 
be treated as a trespasser who can be 
‘ejected by the Civil Court or whether, he 
is to be treated as a tenant who can only 
‘be ejected by the Revenue Oourt. The 
learned Munsif found that he was a 
trespasser, ordered his ejectment and 
awarded damages against him. The 
learned Subordinate Judge on appeal 
found that he wasa tenant and that the 
Civil Court had no jurisdiction. He 
accordingly dismissed the suit. The 
present eppeal is preferred. The argument 
put forward on behalf of the appellant is 
as follows: Her case is that in the 
thekanama granted by her to Hafiz- 
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ullah Khan there wasa clausein which 
it wes stated distinctly that no leases 
issued by the thekadar would be valid or 
binding unless they were approved 
and countersigned by ber. Apart 
from that it is argued that as soon 
as Hafizullah Khan's theka came 
to an end any rights which Tirbhuwan Dat 
had obtained from Hafizullah Khan 
terminated also, and that after the 
conclusion of Hafizullah Khan's theka 
Tirbhuwan Dat became a trespasser. The 
learned Counsel for Tirbhuwan Dat has 
replied that the lease granted by Hafiz- 
ullah Khan was a good lease whatever may 
have been stated in the thekanama inas- 
much as under the provisions of s. 188 
of the Indian Contract Act (IX of 1872) 
Hafizullah Khan had necessarily authority 
to lease the land which he was holding in 
theka. How far this argument would be of 
availin view of the distinct assertion in 
the thekanama that he should not issue 
such leases without the authority of the 
lady it is not necessary to discuss as we 
are not concerned with the period during 
which Tirbhuwan Dat cultivated the land 
that was included in the period of Hafiz- 
ullah Khan's theka. 

The learned Counsel, however, con- 
tinues further that when that theka 
eame to an end Tirbhuwan Dat did not 
ceaBeto be atenant but that he acquired 
under the provisions of s. 37, Local Act X XII 


of 1886 (the Oudh Rent Act) the position of a 


statutory tenant who could not be ejected for 
ten years.e His case here is mainly that 
Civil Courts have no jurisdiction. Whe- 
ther the Revenue Courts can eject such a 
tenant is anothermatter. His case is that 
in no circumstances can a Civil Court eject, 
In support of this view he has referred us 
to Lal v. Raja Udey Partap Udya Dutt 
Singh (1). In thatappeal it was decided by 
Mr. J. R. Reid, 8. M., and Mr. W, Kye, J. M. 
that under the provisions of s. 37 of the Local 
Act XXII of 1886—that section has been 
since amended but not in such a mannor 
as to affect the argument—a thekadar was 


.8landowner within the meaning of that 


section and that a lease granted bya theka- 
dar to a tenant gave a statutory right to 
that tenant, The members of the Board of 
Revenue noted at the time that their deci- 
sion was in direct conflict with a decision 
of Mr. Young, the then Judicial Commis- 
sioner of Oudh, which is reported as Maha- 
raja Jagatjit Singh v. Rupal Murai (5). Mr. 

(5) No. 52 ofthe Rent Rulings published by U. O. 
Banerji in 1915. 
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Young took the view that no thekadar could 
bind his landlord and that leases executed 
by him were only effective during the 

eriod of the theka. The view of the Board of 

evenue was accepted by Mr.. Justice Pal- 
lan in Gur Saran v. Jagannath (2) but this 
finding was not absolutely essential to the 
decision of the appeal by Mr. Justice Pallan 
asin that case the landlord had accepted 
rent from a person whom the thekadar had 
putin possession. We are unable to ac- 
cept the view taken by the Board of Reve- 
nue. We have considered that view with 
special care out of respect for the two dis- 
tinguished members of the Board who were 
parties to that decision. But we cannot see 
how it is possibleto hold the view that a 
thekadar cancreate the right of statutory 
tenancy. The decision appears to us to 
turn upon the provisions of another section 
of the Local Act XXII of 1880. 

The rights conferred upon tenants by 
s. 37 cannot be acquired by a person 
holding a land as a thekadar, mortgagee 
or sub-tenant. This right is enumerat- 
ed among other rights in s. 07 and 
8. 68 says that a person holding land 
as a thekadar, mortgagee or sub-tenant 
shall not, while so holding, acquire any of 
the rights enumerated in the last foregoing 
section in any of the land comprised in his 
theka, mortgage or sub-tenancy. What was 
the position of Hafizullah Khan in respect 
of the holding in question. He was the 
thekaday of that holding. In other words 
he was a tenant of that holding. The hold- 
ing had come into his possession because 
he had ejected the last holder, When it 
came into his possession it was open to him 
either to cultivate himself or to transfer its 
cultivation to another person, He trans- 
ferred its cultivation to Tirbhuwan Dat 
and Tirbhuwan Dat clearly became sub- 
tenant ofthe holding. It is true that as 
tenant-in-chief Hafizullah Khan was land- 
lord of the holding in reference to Tirbhu- 
wan Dat, who was sub-tenant of the holding 
because Tirbhuwan Dathad to pay his 
rent to him as tenant-in-chief but 
Tirbhuwan Dat was a sub-tenant 
and asa sub.tenant he could acquire no 
rights. Itisclearthat when  Hafüzullah's 
theka expired Tirbhuwan Dat’s sub-tenanoy 
expired, Tirbhuwan Dat then became a 
trespasser and as a trespasser he can be 
ejected by a Oivil Court, The Counsel for 

irbhuwan Dat has pointed out that if we 
decide that he is not a tenant we are decid- 
ing 8 question which would fall within the 
perview of the Revenue Courts, It is 


JAS KARAN SINGH V. RAM TAHAL. 


307 


impossible to avoid such seeming conflict in 
Oudh, forif the Revenue Court decided that 
he was nota trespasser it would be decid- 
ing a question which is within the purview 
of the Civil Courts. We consider that it 
is within the purview of the Civil Courts to 
decide that he is a trespasser. Of course 
if we had decided that he waa not a tres- 
passer but a tenant we should have dis- 
missed the suit as not within our jurisdic- 
tion. Bat in order to decide whether he is 
or ig not trespasser we are inevitably 
obliged to look into the provisions of tha 
Oudh Rent Act, We, therefore, allow this 
appeal, set aside the judgment of the learn- 
ed Judge of the lower Appellate Court and 
restore the decision of the learned Munsif. 

Tirbhuwan Dat will pay his own costs 
and those of the appellant in all Courts. 

A. Appeal allowed. 


OUDH CHIEF COURT. 
Szconp Orvin ÁrPHíAL No. 78 or 1928, 
September 5, 1928, 
Present:—Mr. Justice Srivastava. 
JAS KARAN SINGH AND OTHARS 
PLAINTIFFS — Å PPELLANTS 


versus 
RAM TAHAL AND ANOTAHR— 
DBEFENDANTS— RESPONDENTS. 

Evidence—Secondary evidence—Discretion of trial 
Court, whether can be challenged in appeal. 

Where a trial Court is satisfied as to the loss of 
an original document and lets in secondary evi- 
dence, its discretion cannot be challenged in appeal 
Wu | in aclear case of miscarriage. [p.308, cols, 

darripria Debi v. Rukmini Debi (1) and Hhtisham 
Ali v. Jamna Prasad (2), referred to. 

Second appeal against a decreeof the Dis- 
trict Judge, Fyzabad, dated the sth Decem- 
ber, 1927, upholding that of the Munsif, 
Havali, Fyzabad, dated the 16th September, 
1927. 

St. G, Jackson and Mr. H. D. Chandra, 
for the Appellants. 

Mr. Rajeshwari Prasad, for the Respond- 


enta. 

JUDGMENT.—These four appeals 
arise out of four suits instituted by four 
co-sharers of Mahal Jaskaran Singh in vil- 
lage Bahrampur, against four different sets 
of defendants for & declaration that the 
defendants are not under-proprietors of the 
landsin suit. The questions arising for 
determination in all of them being identical 
the foursuits were tried jointly and were 
decided by one judgment. 

In 1926 the plaintiffa issued notices of 
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ejectment against the defendants, who in- 
stituted suits to contest the notices. The 
Revenue Court decided that thé defendants 
held thelands in suit as under-proprietors 
and could not be ejected. These decisions 
of the Revenue Court have led to the insti- 
tution ofthe present suits. The common 
defence raised by all the defendants was 
that they held not only the landsin suit 
situate in Mahal Jaskaran Singh but the 
entire village Bahrampur under a shanka- 
lap grant. They produced a certified copy 
of a shankalap deed dated Sambat 1835 
corresponding to 1778 A. D. Both the 
lower Oourts have accepted this shankalap 
deed as genuine and held that it confers 
under-proprietary rights onthe defendants 
which they have enjoyed all along. 

The main contention urged by Mr. Jack- 
son, the learned Oounsel for the plaintiffs- 
appellants. is that no secondary evidence 
was admissible in proofof the shankalap 
deed. The question of admissibility of the 
copy (Ex. Al) depends on the question 
whether thé loss’ of the original has been 
satisfactorily proved or not. It is not 
denied that the original shankalap deed 
was produced by the defendantsin 8 pro- 
ceeding in the Revenue Court for correction 
of entries in village records in the year 
1913, The plaintiffs were parties to those 
proceedings, After the case was decided 
by the Revenue Courts the original deed 
was taken back by Sita Ram, who had been 
examined as D. W. No. 1. He deposed 
that after he had taken back the original 
he kept it in his house. The house fell 
down in the rains and the original deed was 
lost. Thisstatement of Sita Ram has been 
believed by both the Oourts below. Itis 
not permissible for mein second appeal to 
question the soundness of the finding ar- 
rived at by the lower Appellate Oourt on 
this point which is purely one of fact. 
Once this statement of Sita Ram is accept- 
ed and it is found that the defendants have 
proved the loss of the original, it follows 
that they are entitled to produce a certified 
copy of it as secondary evidence. In 
Harripria Debi v. Rukmini Debi (1) it was 
held by their Lordships of the Judicial 
Oommittee that whether or not sufficient 
proof of loss of an original document, to lay 
8 ground for the admission of secondary 
evidence, has been given, is a point proper 
to be decided by the Judge of first instance 
and is treated as depending very much on 
his discretion. His conclusion should not 


1) 19 O. 428; 19 I. A, 79; 6 Sar. P, O. J. 177 
ig y 
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‘be overruled, except in a clear case of mis- 
carriage. Again in Ehtisham Ali v. Jamna 
Prasad (2) their Lordships remarked as fol- 
lows:— 

“Tt is, no doubt, not very likely that 
such & deed would be lost, but in ordinary 
cases, if the witness in whose custody 
the deed should be deposed to its loss, 
unless there is some motive suggested for 
his being untruthful, his evidence would 
be accepted as sufficient to letin secondary 
evidenceofthe deed. Andif in addition 
he was not cross-examined, this result 
would follow all the more." 

As remarked by the trial Judge Sita Ram 
was not cross-examined on this point. The 
lower Appellate Court has carefully ex- 
amined the alleged motive for Sita Ram 
making a false statement and come to the 
conclusion that his interest lay in preserv- 
ing the original as it constituted the 
foundation of his title in respect of the 
property. For these reasons I am of opin- 
ion that the plaintiffs cannot be allowed to 
question the finding regarding the loss of 
the original shankalap deed and about the 
defendants being entitled to produce the 
certified copy (Ex. Al) as secondary evi- 
dence. 

Next it has been argued that the Courts be- 
low were wrong in presuming the genuine- 
ness of the shankalap deed. It has been con- 
tended that theoriginal shankalap deed never 
sawthelight of day until 1913 when it was 
produced in theproceedings for correction of 
village recqrda and the fact that Sita Ram 
obtained & certified copy from the Revenue 
Court and that the original is said to have 
been destroyed after he had taken it back 
are all very suspicious circumstances to 
which sufficient weight has not been 
attached by the lower Appellate Court. The 
circumstances referred to have all been con- 
sidered and explained bythe lower Appel- 
late Court. Whether the genuineness of 
a document over 30 years old and produced 
from proper custody should be presumed 
under 4, $0 ofthe Indian Evidence Act or 
not, is a matter which was within the dis- 
cretion of the Courts below. íL am not 
prepared to eay that they have exercised 
their discretion arbitrarily or capriciously 
in the present case. On the contrary I 
think, thatin view of the fact that the 
original shankalap was made about 150 years 
ago, that the defendants have been found to 


(2) 64 Ind. Oas. 299; 24 O. O 272; 15 L. W. 104; 20 
M.L. T, 189; 90.L, J. 71; 24 Bom, L, R. 675; A. I. 
R. 1922 P. O. 56; 270, W. N. 8; 20 A. L, J, 901; 48 
I. A. 865 (P. C, : . 
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be in possession «of the entire village at an 
exceptionally favourable rate of rent and 
that the plaintiffs’ ancestors admitted the 
position of the defendants’ ancestors as 
shankapaldars at the time of the first 
Regular Settlement as shown by the tasfia 
lagan, the discretion has been exercised in 
a sound and reasonable manner. I must, 
therefore, overrule this contention also. 

The learned Counsel for the plaintiffs 
disputed the findingof thelower Appel- 
late Court about the defendants having 
been in possession of the entire village. 
His contention was that they were in poe- 
session only of the cultivated .area and not 
of the uncultivated lands and reliance has 
been placed upon Ex. 6, the report of the 
Naib Tahsildar in the proceedings for cor- 
rection of records. I cannot attach any 
value to the remarks ofthe Naib Tahsil- 
dar madein that report. A number of 
witnesses were examined in the present 
case to prove the defendants’ possession 
over the entire village. This evidence has 
been accepted by the Oourts below. The 
finding, therefore, cannot be challenged in 
second appeal, 

Lastly itis contended that the defendants 
did not claim any under-proprietary rights 
at the firat settlement and that even though 
the tasfia lagan describes the defendants’ 
ancestors as holding under a shankalap 
yet they have all along been recorded as 
ordinary tenants. On these facts it has 
been argued that any rights possessed by 
the defendants before the Annexation of 
Oudh must be considered to have been 
wiped out as a resultof the general con- 
fiscation; and that no decree for under- 
proprietary rights having been obtained 
at the first Regular Settlement, the defend- 
ants cannot claim such rightsin the pre- 
sent suit. This contentionis concluded by 
the decision of a Bench of this Court in 
Sheo Bahadur Singh v. Bishunath Saran 
Singh (3). The decision is binding on 
me, 

These are all the points which were urged 
in support of the appeal. The appeal fails 
andis dismissed with costs. 

d. H. eal dismissed, 


App 
(3) 99 Ind. Cas. 876; 2 Luck. 4: 40. W, N 15; L.R. 
8 A. (0) 48; A. I. R. 1927 Oudh 74, 
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OUDH CHIEF COURT. ." 
First Orvis APPRAL No. 148 oF 1927. 
August 13, 1928. - 
Present:—Sir Louis Stuart, Kr , Ohief 
Judge, and Mr, Justice Raza. 
RAWAT SHIVA BAHADUR SINGH— 
PLAINTIFF—AÀPPELLANT 


versus 
GUR PRASAD AND o1HER8—DREFENDANTS— 
RESPONDENTS, 

Mortgage—Claim for higher rate of interest on basis 
of written agreement executed simultaneously with 
meortgage—Claim not given 1n plaint butin oral plead- 
ings and issues, effect of. : 

Where a mortgagor executed a separate written 
agreement agreeing to pay a higher rate of interest 
on the mortgage-debt and the relief regarding the 
higher rate ofinterest agreed to be paid was not 
claimed in the plaint but was put forward in oral 
pleadings and the issues * 

Held, such a relief ought not to be granted. [p. 310, 
col 1. 

Tike Ram v. Deputy Commissioner of Bara Bankt 
(1), referred to. | 

Appeal against an order of the Sub- 
ordinate Judge, Rae  Bareli, dated the 
29th August, 1927. 

Mr. Naimullah, for the Appellant. 

Mr. C. S. Zaman, for the Respondents. 
JUDGMENT.—This is a plaintiff's 


appeal. 

On the 26th February, 1913, Ganesh Singh 
and Chandi Singh executed a deed of simple 
mortgage fora consideration of Rs. 40,000 in 
favour of the plaintiff by which they mort- 
gaged half a skare which they had purchased 
under the exercise of aright of pre-emp- 
tion and one-third of their ancestral share. 
On the 5th September. 1921, Ohandi Singh 
died. On that date Ganesh Singh on 
behalf of himself and  Ohandi * Singh’s 
descendants sold the whole of the share 
which had been acquired under exercise 
of the right of pre-emption but did not sell 
any portion of the ancestral property. The 
vendees were Gur Prasad and Parmeshur 
Dat. Gur Prasad is respondent No. 3. 
Parmeshur Dat. is deceased and represented 
by respondents Nos.4and5. The suit out 
of which this appeal arises was instituted 
by the plaintiff on the basis of the deed of 
mortgage ofthe 26th February, 1913. He 
claimed Rs. 4,000 principal. He claimed 
interest at a rate higher than the rate 
stated in the deed of mortgage. He claimed 
this enhanced interest on the basis of two 
letters Exs.22nd 3 dated 8th December, 
and llth December, 1922. In both these 
letters Gur Prasad and Parmeshur Dat had 
stated after their purchase that they would 
pay an enhanced rate of interest and in the 
second letter they stated that they would 
pay this enhanced rate of interest if they 


310 


were given three months’ time within 
which to pay up the whole amount dueon 
the mortgage. The letters are, however, 
not. clear as to the period within which 
they would be ready to pay the enhanced 
interest. They nowhere stated that they 
would pay the enhanced interestup to the 
last date when the principal and interest 
eould be recovered under the deed of the 
26th February, 1913. The trial Judge has 
decreed the plaintiff-Appellant's suit for 
the relief which he has claimed with the 
exception of the claim for  enhancéd 
interest. He has refused to award him 
interest at a higher rate than the rate 
stated in the deed. It is against this por- 
tion of his Juden. that the present 
appeal is preferred. We consider that the 
learned trial Judge has arrived ata right 
view. Wenote that the suit wasasuit on 
the mortgage and that the only relief 
sought was as against the mortgaged pro- 
perty. No personal relief is soughtin the 
plaint against any of the respondents. It 
is true that in the oral pleadings a personal 
relief was claimed and the Tearsed trial 
Judge has rejected this claim on the ground 
that it was time-barred. We consider 
that the claim was time-barred, but we 
further consider that such a relief could 
not have been given on the pleadings 
themselves. The facts in this cage are very 
similar to thefacts in Tika Ram v. Deputy 
Commissioner of Bara Banki (1). There 
the facta were as follows: A certain 
talugdar had executed three registered 
mortgages. At the same time he executed 
three wrjtten promises to pay a higher rate 
of interest. The mortgagees subsequently 
sued to recover out of the estate not only 
the interest stated in the deed but this 
higher interest. The Judicial Commis- 
sioner's Court on appeal refused to grant 
him this higher interest. He appealed to 
their Lordships ofthe Judicial Committee. 
Their Lordships stated at page 100*:— 

“Their Lordships were asked to give the 
appellanta decree against the estate ofthe 
deceased Raja based on his personal 
liability under the rukkas, The learned 
Commissioners expressed their opinion on 
the matter as if it were properly before 
them. Butthe truth is that this question 
was not raised in the plaint or referred to 
in the pleadingsor issues. In their Lord- 
ships’ opinion it was not competent for 
the Court in this suit to deal with it." 

1) 20 I A. 97; 26 C. 707; . W. N. 573; 
n dos, 7 Bar. P. O. J. 530 ip. x Miei 

*Page of 26 L A.—[Eq.] 
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Here this relief was not raised in the 
plaint. It was raised in the oral plead- 
ings and issues. But the fact that it was 
raised in the oral pleadings and issues 
does not, in our opinion, differentiate the 
case insuch & manner as to justify usin 
considering such a relief. It is to be 
observed that the plaint merely asked for a 
relief against the property. the oral 
pleadings there was a personal relief asked, 
not against the holders of the property 
together, but against certain of the holders 
in respect of a certain act. We wish to 
point out for the benefit of the Oourts 
concerned that, in our opinion, they must 
look very closely as to the form that these 
plaints take. Parties are too fond in Oudh 
of leaving these matters vague and then 
endeavouring to take advantage of their 
own carelessness by raising points sub- 
sequently which should have been cleared 
up when the pleadings were originally 
drafted. But in this case we are not 
determining the question. against the 
appellant only upon the ground that such 
a relief could ‘not be claimed in the suit 
but we are determining it also upon the 
merits, 

We dismiss this appeal with costs. 

G. B. Appeal dismissed. 





OUDH CHIEF COURT. 
Frest O1vin ApPnan No. 21 or 1928. 
October 15, 1928, ; 
Present:—Sir Louis Stuart, Kr., Ohief 
Judge, and Mr. Justice Raza. . 
Sheikh MOHAMMAD AHSAN ALI 
AND OTHERS — DRPANDANTS— APPALLANTS 
versus 
Sheikh IKRAM ALI AND OTHBERS— 
PraINTIFFS—HRESPONDBN'TS. 
Wrll—Construction—Will by mother—Second son 
to be her successor and to make realisations and 
collection and pay liabilities—Other three sons to be 
in status of eubordination— Provision for payment of 
surplusto other three sons in. equal shares—Sons other 
than successor, whether mere ars-——Construc- 
tion of words of one Will by construction of 
similar words in different Will, propriety of— 
Declaration—Tenant-in-common managing estate— 
Successful assertion by tenant-in-common before 
Revenus Authorities that others were merely main- 
tenance-holders—Suit by others for declaration of 
ight—-Prayer for joint possession, w T necessary 
Uy P. Land Revenus Act (III of 1901), s. 258 (k) 
—Partition—Co-sharer praying for partition of 
admitied share and reserving right to claim higher 
share by obtaining decision of competent Cow t— 
Question of ietary title, whet involved— 
Subsequent sutt in Civil Court for higher share, 
maintainability of. 


114 I, O. 1929 


| A Will executed by & mother provided. that after 
her, her second son Bhall be her successor inr t 
of her entire immoveable property; that he alone 
shall have power to make realisations and collec- 
tions from tho estate, make payment of revenue, 
other Government demands and other charges; that 
he shall have power to take a certain percentage as 
haq talugdari and after deducting those items and 
other liabilites of the testator, and her three sons 
in their status of subordination shall be entitled to 
get surplus profits by way of samjhauta at the rate 
of one-fourth each, and that if her successor, without 
any cause, neglected to pay the debt dua by the 
testator and other liabilities then each of her other 
three heirs shall be competent to recover from her 
successor his full share of profits and to pay in his 
- own way his respective share in the debt: 

Held, on a construction of the Willthat the three 
sons of the testator had as good a title as her 
second son inrespect of their shares and that they 
were not guzaradars, though the power of manage- 
ment, the dignity of the position and the right to 

: Poi were reserved for the second son. [p. 
312, col. 2. 

It is always us to construe the words of 
one Will by the construction of more or less similar 
words in a different Will. [p. 318, col. 1.] 

Sasiman Chowdhurain v. Shib Narayan Chowdhury 


(2), relied on. 

Mohammad Ihsan Aliv. Masud Ali (1), referred 
to. 
Wheres tenant-in-common entitled to the manage- 
ment of the estate asserts with success before the 
Revenue Authorities that the other co-tenante have 
neither proprietary, under-proprietary nor muafidar's 
title, the latter can. institute a suit for a mere 
declaration of the right. It is not necessary for them 
to ask for joint possession, inasmuch as tenant- 
In-common is naturally in possession of their share 
and holds it on their behalf. [p. $13, col. 1. 

There is nothing in the Land Revenue Act which 
prevents a recorded co-sharer from applying for a 
partition of only a portion of a share and, therefore, 
where a co-sharer asks the Revenue Authorities to 
partition the share in respect of which his title is 
admitted ‘und to leave the remaining share out of 
the case until he obtains the decision ofa compet- 
ent Court upon the subject, it cannot, be said that 
there was in respect of the remaining share any ob- 
jection raising the question of proprietary title and 
his suit for that remaining share in a Civil Court is 
Bor lv by s. 233 (k), Land Revenue Act. [p. 314, 
col. 2, 

Kala Prasad v. Manmohan Lal (3), relied on. 
First appeal iiid the judgment and 
decree of tue Subordinate Judge, Mohan- 
lalganj at Lucknow, dated the 22nd Decem- 


ber, 1927. 


Messrs. H. Husain and A. C. Mukerji, for 
the Appellants, 

Messrs. M. Vasim and Khaliq-uz-zaman, 
for the Respondents. 


JUDGMENT.—This is an appeal by 
certain defendants against a decree in which 
the plaintiffs have obtained a declaration 
that they are co-proprietors in certain pro- 
perty, (co-under-proprietors in certain other 
property) and co-muafidarsin certain other 
property. Ín order to understand the 
question for decision it is necessary to 
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Btate the following facts: A lady called 
Mukhtar-un-nisa was married io a gentle- 
man called Ghazanfar Ali, She owned 
certain property in her own right. Heowned 
certain property in his own right. This 
lady admittedly madea Will on the 15th 
of October, 1889, aerate all the property 
in her possession, According to the plaint- 
iffs she devised under this Will her im- 
moveable property to her four sons. The 
disposition was according to the plaintiffs, 
that her second son Mohsin Ali should 
rémain in possession of the whole of the 
immoveable property but that he should 
enjoy only a portion of the income and 
that her three remaining sons should own 
the remainder with no power of manage- 
ment (that being left entirely to Mohsin 
Ali) but as proprietors with a title similar 
to the title of Mohsin Ali. Put in the short- 
est manner their case would thus bethat the 
four brothers were tenants-in-common, 
Mohsin Ali, however, being in complete 
charge of the property and being con- 
sidered in a social position analogous to 
that of a talugdar. He was to receive as 
a special allowance, twelve per cent. of 
the entire gross rental, which was describ- 
ed as haq * talugdari. The lady died on 
the 22nd June, 1890, and Mohsin Ali, as 
would be expected from the terms of the 
Will, engaged with the Revenue Authori- 
ties for the payment of the Government 
revenue on the revenue paying property. 
The names of the other sons were en- 
tered in the revenue papers, but from 
the entries in the revenue papers it wculd 
almost appear that Mohsin Ali was the 
proprietor, He died in 1920 and he is 
now represented by his sons, the appel- 
lantsin this appeal. His brother Tahawar 
Ali predeceased him and it is accepted 
by both sides that Mohsin Ali succeeded 
to Tahawar Ali's rights. The plaintiffs- 
respondents are Ikram Ali, another son 
of Ghazanfar Ali and Mukhtar-un-nisa, 
the two sons of;another deceased son Ashiq 
Ali and a son of a deceased son of Ashiq 
Ali. There has been no contest as to the 
fact that the rights ofthe parties in the 
property are hereditary. But at the recent 
Settlements of the Bara Banki and Lucknow 
Districts the appellants asserted that the 
four plaintiffa-respondents had only the 
position of maintenance-holders and that 
they were not entitled to have their names 
entered in the proprietary registers. The 
Revenue Authorities accepting this view, 
the plaintiffs instituted the suit out of 
which this appeal has arisen to obtain 
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'& declaration ‘that they have pro- 
prietary interests. Their case was not 
that they were out of possession. They 
admitted that they haye been paid their 
share of the income regularly. They 
were not entitled to management. "Their 
case, however, was that they were pro- 
prietors or under-proprietore of muafidars, 
as the case might be" with exactly the 
same title which Mohsin Ali had possessed, 
although they made noclaim to the special 
privileges allowed to Mohsin Ali under 
the terms of the Will. The learned trtal 
Judge having decided in their favour 
the appellants have come here contest- 
ing his decision on various grounds. It 
is sufficient to say, as far as this appeal 
is concerned, that a previous plea taken 
to the effect thatthe suit was barred by 
limitation has now been abandoned and 
that all other pleas have been abandoned 
except the following three pleas. 

It is argued in the first place that on a 
construction of Mukhtar-un-nisa’s Will the 
plaintiffs are clearly maintenance-holders 
and no more. It has been argued that in 
no circumstances can a suit for declaration 
lie and that in particular no suit for dec- 
laration can lie with reference to any part 
of the village Jasmanda, It is further 
argued that the plaintiffs are debarred 
under the provisions of s. 233 (k) of the 
Land Revenue Act (Local Act III of 1901) 
from asserting title to any portion of the 
village Jasmanda. After having heard the 
arguments of the learned Counsel for the 
appellants andthe reply of the learned 
Oounsel, for the respondents we dispose of 
the pleas as follows. We agree with the 
construction placed by the learned trial 
Judge on the terms of the Will of Mukhtar- 
un-nisa to which reference has already been 
made. This Willis Ex. A-2. A correct 
translation of the important passages is as 
follows :— 

“1, Afterme, my second son Mohsin Ali, 
shall be my successor in respect of my en- 
tire immoveable property specified below 
and under his subordination his three 
brothers, viz, T&hawar Ali, Ashiq Ali and 
Ikram Ali, shall remain. Mohsin Ali alone 
shall have power to make realisations and 
collections from the estate, make payment 
of revenue, other Government demands, 
the subscriptions of the British Indian As- 
Bociation and of the Canning College. 

"2. My successor Mohsin Ali shall have 
power to take 12 per cent. as hag talugdari 
on the entire grossrental in which are in- 
cluded the Government revenue, other 
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Government dues, the subscription of the 
Association and of the Canning College. 
After deducting the above méntioned items, 
my three sons, viz, Tahawar Ali, Ashiq 
Ali and Ikram Ali in their status of gub: 
ordination AE shall be entitled to 
get profits, by way of samjhauta at the rate 
of one-fourth each, from my successor Moh- 
Bin Alic 
“6, In respect of such liabilities as 
might be payable from me after my death, 
all my four sons shall be liable in equal 
shares. The debt of the Allahabad Bank, 
which is at present due from me, shall be 
paid according to the instalments provided 
in the decument of the said debt, and 
until that debt, i. e,, principal and interest 
be paid up in full; the profite of the estate 
shall mean that sum which shall be surplus 
after paying the said debt and other liabi- 
lities, Baut, if my successor, without any 
cause, neglect to pay that debt and other 
liabilities, then each of my other three heirs 
shall be competent to recover from him 
his full share of profits due to him and pay 
ERE own way his respective share in the 
e p i 
The office translation in the second 
paragraph “in their capacity of under- 
proprietors” is incorrect. The correct 
translation is the translation which we have 
iven “in their status of subordination.” 
eagree with the learned trial Judge that 
on the correct construction of this document 
Tahawar Ali, Ashiq Ali and Ikram Ali had 
as good a title as Mohsin Ali in respect of 
their shares. They were certainly not 
gazaradars, The power of management, the 
dignity of the position and the right to hag 
taluqdari were reserved for Mohain Ali, but 
apart from that there was no distinction 
intitle. It has been suggested tous that 
in previous proceedings a Bench of the late 
Judicial Commissioner's Court considered 
that under this document Mohsin Ali's 
brothers: had no right to any thing more 
than a guzara or money payment. There- 
ference is to an appeal: Mohammad Ihsan 
Ali v. Masud Ali (1). The portions in ques- 
tion will be found at pages 312 and 
344*. It is admitted by the learned Counsel 
for the appellants not only that this deci- 
sion can have no effect as res judicata but 
also that the learned Judges composing 
that Bench were not concerned with the 
construction to be placed on the Will in 


(1) 77 Ind. Oas 358; 10 O. L. J. 339; 100. & A.L. 
J.146; A.L R. 1924 Oaudh 148; L. k. 5A. (0.) 18 
Rev. à; 
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question and that it was not necessary for 
the purpose of their judgment that they 
should even refer toit. They were con- 
cerned in that case with the construction 
of a Will made by Mukhtar-un-nisa’s 
mother. Their Lordships of the Judicial 
Committee in Sasiman Chowdhurain v. Shib 
Narayan Chowdhury (2) stated in one por- 
tion oftheir judgment that it was always 
dangerous to construe the words of 
one Will by the construction of more or 
lesssimilar wordsin a different Will. No rea- 
sons were adduced in the decision in ques- 
tion to support a suggestion that the mother 
and daughter would have wished to dis- 
pose of their property in the same or a 
different manner and we agree with the 
learned trial Judge in respect to the light 
afforded on the decision of this aopeal from 
the decision in the previous case that the 
learned Judges who decided the previous 
ease had only made & passing remark as 
regards Mukhtar-un-nisa's Will. We, there- 
fore, find against the appellants on this 
point, 

In respect to the second point we think 
it is necessary to add very little to what 
the learned trial Judge has said. He said 
that as the plaintiffs were in joint posses- 
sion and in receipt of their shares of the 
profits it was only open to them to ask for 
a declaration as to their title in order to 
remove the cloud cast upon it, It has been 
argued before usthat they should have 
sued for joint possession. But on their 
own showing they are already in joint pos- 
session “Their case was that the tenant- 
in-common, who wasentitled to the manage- 
ment of the estate and who paid them 
their profits out of the estate had asserted 
with success before the Revenue Authorities 
that they had neither proprietary, under- 
proprietary nor muafidar's title and that 
they were merely maintenance-holders, 
In these circumstances we consider that a 
prayer for a declaration in respect of the 
majority of the, property at any rate was 
clearly acorrect prayer. Bat itis argued 
that the case of the village Jasmanda 
stands ona different footing. To under- 
stand this last argument, however, it is 
necessary to go into the question of what 
occurred in previous proceedings before a 
Revenue Court. 

We have already stated that Ghazan- 
far Ali'owned certain property and that 

(2) 68 Ind. Cas 193; 49 T. A, 25; 15 L W.431; 26 
.O. W. N. 495; 42 M. L, J. 492; 30 M. L, T. 242; 20 A. 
L. J. 362; 35 O L.J. 427; 24 Bom L,R. 576, (1923) 


M. W. N 268; A. I R. 1922. P. 0. 03; 1 Pat. 305; 3 P. 
L. T.133 (P. O) * 
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Mukhtar-un-nisa owned certain other pro- 
perty. Ghazanfar Ali owned a four annas 
share in Jasmanda, Mukhtar-un-nisa 
owned an eight annas share in Jas- 
manda, The four annas share of Ghazan- 
far Ali descended in equal parts to Taha- 
war Ali, Mohsin Ali, Ashiq Ali and Ikram 
Ali. They each received one anna. Under 
the terms of their mother's Will they each 
received two annas, Thus they had three 
annaseach. When Tahawar Ali died hig 
share of three annas descended to Mohsin 
ATi. Mohsin Ali then had six annas. Ashiq 
Ali had three annas and Ikram Ali had 
three annas. Mohsin Ali sold six annas to a 
certain Gaya Prasad. The transfer was not 
questioned at the time and no claim haa 
been made now against Gaya Prasad or 
his successors-in-interests. The remaining 
six annas stoodin the name of Mohsin Ali 
only. This fact was not surprising as the 
whole of the property of the estate stood 
inthe name of Mohsin Ali. Ikram Ali, 
however, and the three plaintiffs mentioned 
sued in regular partition proceedings before 
the Revenue Oourt each to have a three 
annas share divided. The partition Court 
at first refused them any relief on theground 
that their names did not appear on the re- 
gisters. Then followed certain proceedings 
and eventually the Revenue Authorities en- 
tered their namesin respect of two annas 
leaving the names of the present appel- 
lante in regard to the remaining four annas, 
Then the present plaintiffs respondenta 
came back to the Revenue Court and they 
put in applieations which will be found on 
this record as Exs. 79 and 51, in whieh they 
said that their names had now been record- 
ed in respect ofone anna each and that 
they would be satisfied for the present if 
they obtained partition of a share of one 
anna each but they stated very clearly and 
very distinctly that they did not withdraw 
their claims in respect of the remainder 
and that they were going to get their title 
settled in respact of the remainder by tak- 
ing their remedy in a competent Court. 
The suit out of which this appeal arises 
has been the remedy to which they refer- 
red, The case for the appellants here is 
that the plaintiffs respondents have put 
themselves completely out of Oourt in re- 
spect ofthat four annas share, for it is 
argued that they cannot obtain a decree for 
a declaration and that at the best they 
could only obtain a decree that they were 
in joint possession, We do not think that 
there is any forcein this argument for 
according to their plaint the other side 
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were naturally in possession of the share 
and were holding iton their behalf. They 
clearly did not desire: to oust the other 
side from possession and they never asked 
that theother side should be ousted from 
ossession. 
i Another point is raised that under s. 233 
(k) of the Land Revenue Act the plaintiffs- 
respondents are deprived ofallremedy. A 
Civil Court isnot permitted under s. 233 
(k) to take cognizance of a suit forparti- 
tion or union of mahals except as provided 
in es. lll and 112. This takes us back to 
g. lll. We are not concerned with s. 112. 
The pertinent portion of the section is as 
follows :— 

“Tf on or before the day so fixed, any 
objection is made by the recorded co-sharer, 
involving & question of proprietary title 
which has not already been determined ‘by 
Court of competentjurisdietion' the Revenue 
Authorities can either refuse to proceed 
with the matter until the question has been 
determined by a competent Court, or re- 
quire the person making the objection to 
institute a suit within three months for the 
determination of the question or inquire 
itself into the merits of the objection,” 


Even ifthis section had application it 
is difficult to see how the appellants could 
succeed on this argument for even if it 
be taken that the plaintiffs-respondents 
had in the revenue proceedings made an 
objection involving this question it could 
well be considered that the Revenue Author- 
ities had declined to grant any application 
for the partition of the four annas, until 
the question in dispute had been determin- 
ed by a competent Court. The matter 
could hardly be carried further than that. 
We have it from Exs. 80 and 82 that what 
the Revenue Court did, after hearing the 
statements of the plaintiffs-respondente, 
was to partition off the two shares of one 
anne recorded in their names, without any 
reference to the remainder of their applica- 
tion. Although the Court did not inso 
many words decline to grant the applica- 
tions for the partition of the four annas 
until the question in dispute .had been 
determined by a competent Court it receiv- 
ed the application of the plaintiffe-respond- 
ents thatthey were going to take the dis- 

utes to a competent Court and then pro- 
ceeded not to grant partition over the 
four annes. But apart from that fact we 
do not find that there was at the time any 
objection in respect to the four annas in- 
volving a question of proprietary title 
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before the Revenue Oourts, for these objec- 
tions had clearly been withdrawn. 1t was 
laid down by & Full Bench of the Allaha- 
bad High urt in Kalka Prasad v. Man- 
mohan Lal (3) that there is nothing in the 
Land Revenue Áct which prevents a record- 


ed co-sharer from applying for a partition 


of only a portion of his share. We can 
find nothing in the Act which will pre- 
vent a man, who has a six annas share, from 
obtaining a partition of two annas only 
and in the Faina obtaining & partition 
of two annag more. This is what the 
plaintiffe-respondents could have done in 
the matter. They said that they were now 
recorded in respect of two annas but that 
their title to the remaining four annas was 
not accepted by the Revenue Authorities. 
They, therefore, asked the Revenue Autho- 
rities to partition the two annas in respect 
of whieh their title was admitted and to 
leave the remaining four annas outof the 
case until they had obtained the decision 
of a competent Court upon the subject. It 
cannot be said that there was in respect 
of the four annas any objection raising the 
question of proprietary title. This plea, 
therefore, also fails. As all the three pleas, 
which have been argued at the Bar, have 
been decided by us against the appellants 
we dismiss this appeal with costs. ; 


G. H. Appeal dismissed, . 


(3) 33 Ind. Cas 86; 384.302; 14 A. L. J. 373, _— 


OUDH CHIEF COURT. 
Sgconp O1rvin APPBAL No. 170 of 1928. 
October 8, 1928. 
Present:—Mr. Justice Srivastava and 
Mr. Justice Misra. 

Musammat FAKHAR-JAHAN BEGAM— 
PLAINTIEF—ÁPPELLANT 


versus 
MOHAMMAD HAMIDULLAH KHAN-— 
DEFENDANT— RESPONDENT. 
Muhammadan Law—Shia Law—Imputation of 
adultery—Retraction by husband—Dissolution of 
marriage tie—Husbawd making no attempt to sube 
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siantiate accusation—Reiraetion, when sufficient and 
valid —Decree for divorce by British Gourte—Guiding 
prineiples—Husband availing locus penitentim, 
effect of—Lian entitling wife to divorce--Conditions 


precedent, 

Under Shia Law a valid retraction by the hus- 
band will nullify the effect ef an imputation of 
ay cn she isgolution of the marriage tie. [p. 
317, col, 1.) 


a husband from the first moment admits 
the accusation of adultery made by hi and 
MICH he tries to explain the circumstances under 
which he made it, makes no attempt to substantiate 
it and on the contrary expresses regret for it, there 
is aaufficient and valid retraction and the fact of 
the husband raising a plea that true accusation does 
not give rise to any cause of action cannot be 
regarded as Lx sn d from the validity of his re- 
traction, [p. $17, col. 1.] 

Although the trath or falsity of the charge of 
adultery has tobe determined at the present day 
according to the rules of evidence and the pro- 
cedure governing British Courts of Law, yet when 
the wife appeals to the Courts of Law for dissolu- 
tion of marriage on this ground, the husband is 
allowed a locus penitentie before the marriage is 
dissolved and if he avails himself of this locus 
penitentia he may be liable for punishment for 
slander or defamation but the marriage cannot be 
dissolved. [p. 318, col. 2.] 

One of the conditions laid down under the 
Muhammadan Law in respect of lian entitling wife 
to a divorce is that she should be innocent and if 
the acousation is true the wife cannot maintain a 
claim for divorce on that ground. [p. 319, col. 2.] 

Zafar Husain v, Ummatur Rahman (1), Rahima 
Bibi v. Fazil (2) and Khatijabibi v. Umarsaheb (3), 
referred to. 


Appeal against a decree of the First 
Subordinate Judge, Kheri, dated the 
15th March, 1928, affirming that of the 
Additional Munsif, Kheri, dated the 10th 
December, 1927. 

Mr. Naimullah, for the Appellant, 

Mr. M, Wasim, for the Respondent. 


JUDGMENT.—This appeal arises out 
ofa suitby a wife belonging to the 
Shia sect against her husband, who 
belongs to the Sunni faith, for dis- 
solution of marriage on the ground 
that the husband had accused her of com- 
mitting adultery and of her leading an 
unchaste life, The parties belong to re- 
spectable families but unfortunately their 
married life has been an unhappy one. 
They have been living separate for a long 
time. In 1912 the defendant husband 
instituted a suit for restitution of conjugal 
rights. The wife in her defence pleaded that 
she had been divorced and that the husband 
had been treating her very cruelly. The 
plea ofdivorce was rejected but legal cruelty 
was proved and the suit for restitution 
was dismissed on that ground. Some years 
later in 1920 the plaintiff brought a suit 
for a declaration that she had heen divorced 
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aud in the alternative for cancellation of 
the marriage on the ground of legal cruelty, 
It was held that the plea of divorce was 
barred by res judicata by reason of the 
decision in the previous suit and that the 
claim for cancellation of marriage on the 
ground of legal cruelty was time-barred. 
On the 10th October, 1925, the husband 
filed a complaintin the Criminal Court 
under s. 498 of the Indian Penal Oode 
against one Abdul Wahid on the allegation 
that the accused had been detaining 
his wife with criminal intent. Abdul 
Wahid was convicted by the trying 
Magistrate. The conviction was upheld 
by the Sessions Judge but was set 
aside by this Oourt on the ground that 
the case did not fall within s. 498 of the 
Oode. The plaintiff based her claim for 
dissolution of marriage in the present cage 
on the imputations which had been made by 
the defendant in the above-mentioned com- 
plaint in the Criminal Oourt. In the 
beginning a plea of legal cruelty was also 
raised but it was abandoned in the trial 
Court and, therefore, we are no longer con- 
cerned with it. 

As regards the ground about the husband 
having accused her of adultery and infidel- 
ity, we have to note that the plaintiff in her 
plaint does not say ene word either admit- 
ting the accusations made against her or 
alleging that they were false. The defend- 
antin his written statement pleaded that 
he had made accusation in good faith and 
said that he withdrew his previous state- 
ments unconditionally. As much of the 
arguments in thisappealhave been based 
upon the attitude taken up by the "lefend- 
ant in his defence it would be useful to 
reproduce the relevant portions of the 
written statement below:— à 

"Para. 16. The defendant filed a com- 
plaint against Abdul Wahid Khan 
mentioned in para. 10 of the plaint, in 
good faith on the basis of certain factg 
within his personal knowledge and of some 
facts which he learnt on reliable informa- 
tion and the defendant brought no accusa- 
tion against the plaintiff knowing it to be 
wrong, groundless and false,” 

“Para. 18. If it be proved that the 
defendant had brought any false charge 
against the plaintiff in the comlpaint 
mentioned in para. 10 of the plaint, or on 
any other occasion, the defendant with- 
draws such charges and expresses his 
regret for the game." 

"Para, 19. This suit has not been 
brought by the plaintiff in good faith, 
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The plaintiff has been making effort to get 
the marriage dissolved in any way but she 
remained unsuccessful up to this time. 
Now the plaintiff tries to do the same in 
another way go that the marriage be can- 
celled and the plaintiff may have every 
freedom but the defendant wishes to 
maintain the relationship of husband and 
wife between the parties and if it be held 
that the plaintiff is entitled to sue for can- 
cellation of marriage even if the charge 
brought against her be true, the defendant 
withdraws those charges unconditionally.” 

On the date on which the issues were 
framed the defendant’s Oounsel made the 
following statementin explanation of the 
pleas contained in the written statement:— 

“The defendant never made any false 
imputation, The defendant only filed a 
complaint against Abdul Wahid Khan to 
the effect that the plaintiff was being 
detained by him for adultery. This 
imputation was not false and does not give 
rise to any cause of action. Iftrue imputa- 
tion can give rise to the cause of action, 
the defendant withdraws it. Hven if the 
imputation was false the defendant with- 
draws it unconditionally.” 

Neither of the parties produced any oral 
evidence. The arguments were heard by 
the learned Munsif on the 5th and 
6th December, 1927. It appears that in 
the course of the arguments it was argued 
on behalf of the plaintiff that the imputa- 
tions were false and the defendant there- 
upon made two applications to the trial 
Court one on the 5th December and the 
other .on the following day. In the 
application made on the 5th December it 
was stated that "the defendant uncon- 
ditionally withdrew all his words and 

' statements made in any application or in 
any Court on any ozeasion from which it 
might be inferred that the defendant made 
any imputation about the plaintiff having 
committed adultery with Abdul Wahid or 
withany other person and expressed his 
regret and prayed that the plaintiff's suit 
might be dismissed." Again in his 
application made on the 6th December 
he stated that "he had filed the complaint 
in good faith believing the facta mentioned 
therein to be true, the defendant himself 
not being &n eye-witnessof the occurrence: 
that since, however, it was argued for the 
plaintiff that the imputation was false the 
defendant now unconditionally withdrew 
the said imputation with these words that 
" was false and the defendant was sorry 
or it," 
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The learned Munsif in a careful and well- 
considered judgment decided that a true 
imputation of unchastity cannot annul 
the marriage and the plaintiff having made 
no attempt to show that the imputation 
against her was false and in any case the 
imputation having been withdrawn, the 
plaintiff could not get a decree for dissolu- 
tion of marriage. On appeal the learned 
Subordinate Judge has held that the 
defendant having in his application dated 
the 6th December, 1927, admitted the 
imputation to be false it was not necessary 
for the plaintiff to give any ‘evidence to 
prove it to ba s80 but agreed with the trial 
Oourt that there had been valid retraction 
and, therefore, the suit had been rightly 
thrown out. 

The plaintiff comes here in second 
appeal. Two contentions have been urged 
by her-learned Counsel in support of the 
appeal. The first is that the Shia Law 
should govern decision of the dispute and 
that according to that law the retraction by 
the husband cannot under any circumstances 
nullify the effect of the imputation of 
adultery on the dissolution of the marriage 
tie. The second contention is that there 
has been no valid retraction in the present 
Case, 

In support of the first contention he has 
referred to Mulla's Principles of Muham- 
madan Law, 8th Edition, page 12, where 
the learned author says that a Sunni woman 
contracting marriage with a Shia does not 
thereby become subject to the Shia Law and 
that the same proposition would hold good 
ofa Shia woman marrying aSunni, We 
accept this proposition as perfectly correct 
but it is of no help in determining the rule 
of law which should govern decision of a 
dispute between the partiesone of whom is 
a Shia and the other a Sunni. It is not 
necessary for us to arrive at a definite 
decision on this point bscause, as we will 
show presently, there is no material 
difference between ths Shia and the 
Sunni Law on the question of retraction as 
it arose in the present case However, we 
are inclined to think that in a case like the 
present the question at issue should be 
determined by reference to the law of the 
sect to which the defendant belongs. 

Then, as regards the alleged differance 
between the Shiaand the Sunni Law the 
learned Counsel for the appellant has 
referred us to Baillie’s Digest of Imamia 
Law, page 157, The passagereferred to is 
as follows:— 

"If he should give himself the lie, or 
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retract in the midst of the lian or refuse 
to take it, the liability to hudd is establish- 
ed against him, but none ofthe other con- 
sequences are established......... ........ If he 
8hould give himselfthe lie, or retract after 
the lian the child's paternity is restored, 
and with it his right of inheritance but 
neither the father, nor any one related 
through him can inherit to the child, while 
the mother, and those related through her, 
retain their right of inheritance to him. 
Her wifehood, however, does not return, nor 
is there any abatement of prohibition." 

As against this he has referred to Hamil- 
ton’s Hedaya by Grady, Book 4, Chap. X, 
page 125, the passage referred to is as 
follows:— 

“If, after imprecation, the husband should 
acknowledge that his accusation was false, 
by saying, ‘I falsely laid adultery to 
her charge’ he becomes privileged with 
respect to her, that is to say, it is lawful 
for him to marry her as well as any other 
person. Thisis according to Hanifa and 
Mohammad.—Abu ‘Yousuf says that she 
is for ever prohibited to him, and that he 
cannot marry her—the Prophet having 
said, ‘two whe make imprecation can never 
come together’, which shows the separa- 
tion established between them to be per- 
petual; wherefore his marriage with her 
ls illegal." 

On the authority of the extracts quoted 
above it has been argued by the learned 
Counsel for the plaintiff that according to 
the Shia Law the status of a wife does not 
return even after retraction now is there 
any abatement of the prohibition against any 
re-marriage between the parties thereafter, 
whereas according to the Sunni Law, at 
least according to Abu Hanifa and Moham- 
mad, they can re-marry after,the retraction. 
Apart from the difference between Abu 
Hanifa and Mohammad onthe one hand and 
Abu Yousuf on the other the allegéd differ- 
ence between the Shia and the Sunni Law 
is of no consequence in the present case, 
firstly, because the retraction referred to 
in the authorities qouted is retraction 
after lian and secondly, because the differ- 
ence, if any, is as regards re-marriage with 
which we are not concerned in this cage, 
We must accordingly hold that the plaint- 
iff has failed to cite any authority in 
support of the proposition that under the 
Shia Law a retraction by the husband can- 
not under any circumstances nullify the 
effect of the imputation of adultery on 
the dissolution of the marriage tie, We, 
therefore, overrule the.contention. 
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The second contention as regards the 
validity of the retraction makes it neces- 
sary for us to make a reference to the 
law and procedure relating to lian as laid 
down in the authoritative works on Muham- 
madan Law. In Hamilton's Hedaya by Grady 
Book IV, Ohap. X, page 124, the form of 
imprecation and the manner of making 
it is stated in the following terms: 

“The manner of imprecation is as fol- 
lows:—The Kazi first applies to the hus- 
band, who is to give evidence four separate 
times, by saying, ‘I call God to witness 
to the truth of my testimony con- 
cerning the adultery with which I charge 
this woman;' and again, a fifth time, ‘may 
the curse of God fall upon me if Ihave 
spoken falsely concerning the adultery 
with which I charge this woman;'—after 
which the Kazi requires the woman to 
give evidence, four separate times, by say- 
ing ‘I call God to witness that my hus- 
band’s words are altogether false, respect- 
ingthe adultery with which he charges me;’ 
and again, a fifth time, ‘may the wrath of 
God alight upon me if my husband is just, 
in bringing a charge of adultery against 
MO sag NE aaa ia n KE Ta ARAN And on both 
making imprecation in this manner, & sepa- 
ration takes place between them; but not 
until the Kazi pronounces a decree to that 
effect", In an earlier passage in the same 
Chapter it is laid down that “it is also 
a condition of imprecation that the wife 
require her husband to produce the ground 
of his accusaticn............. eese and if 
he decline it, the Magistrate must infprison 
him until he either make an imprecation, 
or acknowledge the falsity of hischarge, 
by saying 'I falsely attributed adultery to 
her'—as this isa right due from him to 
his wife". It is stated further on: —“If a hus- 
band, after imprecation, contradict himself, 
by acknowledging that he had accused 
his wife falsely, let the Magistrate punish 
him, because he then acknowledges himself 
liable to punishment." 

The Right Hon'ble Mr. Ameer Ali in 
his work on Muhammadan Law, 4th Edition 
at page 995 remarks as follows:—" When 
both the parties have taken the oath in 
the prescribed form and the charge has 
been conclusively established, the Kazi must 
draw up an order ofseparation between the 
parties; and in accordance with such decree, 
the husband must divorce his wife. If he 
refuse todo so, the Judga himself is to 
pronounce a divorce between them, The 
marriage, however, continues in existence, 
with all its concomitant rights, until the 
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Judge has made the order. All the Schools 
are agreed in the opinion that proceeding 
by imprecation can be validly effected only 
before the Kazi or Hakim, and that until 
he has made his order dissolving 
the marriage, it continues intact.” Khan 
Bahadur Mahomad Yusoof Khan in his 
Muhammadan Law (Tagore Law Lectures, 
1821-92), Volume III, page 352, explains the 
reason of the rule as follows:— 

"The husband having accused the wife 
of a zina, he would have been liable to 
the punishment of kuzuf or slander but 
for this procedure, and, therefore, the 
punishment for slander is extinguished and 
lian takes its place—and so far as the woman 
is concerned, her evidence or testimony 
standing in the place of hudd-i-zina, that 
is, the punishment for zina having become 
extinguished, lian takes the place of the 
punishment for zina so far as the woman 
is concerned—because to invoke God, when 
giving evidence, is more destructive in its 
effect than punishments.” 

It is obvious that in the changed eir- 
camstances of the present day it cannot be 
posssible to follow the letter of the original 
islamic Law. Wearain entire agreement 
with the observations of Sir Pramada 
Charan Banerji, J., in the thecase of Zafar 
Hasain v, Ummatur-Rahman (1) that “the 
Muhammadan Law of Evidence being no 
longer in force and the ordinary Courts 
having taken the place of Kazis, these 
Oourts are the authorities which should make 
a decree for divorce on being satisfied ac- 
cording to the ordinary rules of evidence... 
and it is unnecessary tocomply with the 
formalities of lian.” Bat we venture to 
add that the spirit of the law should be 
kept in view and the principles under- 
lying it should be adhered to as far as 
possible, 

The principles which can safely be deduc- 
ed from the above rules are, firstly, that 
mere accusation by the husband cannot 
affact the relationship of husband and wife 
between the parties. Disselution of mar- 
riage takes place only by means of a 
decree for divorce passed by the Kazi for 
whom we should now substitute our law 
Oourts. Secondly, when such accusation 
ig made and the wife moves the Kazi in 
the matter the husband can either retraot 
the accusation or substantiate it by taking 
oath and making the imprecation invok- 
ing the curse of God upon him if his ac- 
cusation is false. Ifthe husband retracts 


(1) 49 Ind. Cas, 256; 41 A. 278; 17 A. L J, 78; LU. 
P, L, R. (4) 33. 
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at this stage he is liable to punishment 
for slander. If, on the other hand, he 
persists in the accusation and makes the 
necessary oath and imprecation the said 
oath and imprecation save him from 
punishment for slander. After this 
the wife can either admit the charge 
in which case she would be liable for 
punishment for adultery or she can 
repudiate it by taking oath and imprecation 
invoking the wrath of God against her if her 
denial is false. In this case her taking the 
oath and making the imprecation saves her 
from punishment for adultery. Itis only 
after going through this procedure that 
the Kazi can pronounce a deoree for divorce. 
No doubt the truth or falsity of the charge 
has to be determined at the present day 
according to the rules of evidence and 
procedure governiog British Courts of Law 
yet it is clear that when the wife appeals to 
the Oourt of Law for dissolution of marriage 
the husband is allowed a locus nitenttæ 
before the marriage is dissolved. If he avails 
himself of this locus penitentia he may be 
liable for punishment for the slander or 
defamation but the marriage cannot be dis- 
solved. Weare supported in this view by 
the following observations of Mr. Justice 
Sulaiman in Rahima Bibi v. Fazil (2): 

“The real basis of the procedureof the 
Muhammadan Law seems to be that when the 
wife appeals to the Kazi and asks for the 
dissolution of the marriage oa the ground 
that she has been falsely accused by her 
husband of adultery, it is open to the 
husband ¢o admit that he made a false 
accusation and thereby render himself 
criminally liable, or to substantiate the 
accusation.” 

Now it remains for us to see whether the 
retraction made in the present case is or 
is not validand sufficient. In agreement 
with both the Courts below we are of 
opinion ‘that it is valid, In para. 16 of 
his written statement the defendant simply 
alleged that he acted in good faith in 
making his complaint against Abdul Wahid 
Khan which as would appear from the 
statement made by his Pleader in the course 
of oral-pleadings wasonly to the effect that 
the plaintiff was being detained by Abdul 
Wahid Khanfor adultery and not that any 
adultery had actually been committed. 
He justifies his making of the charge but 
not the charge itself. The written stata- 
ment was unfortunately somewhat argu- 
mentative but this much is quite clear 

(2) 98 Ind. Cas, 573; 48 A. 834; 24 A, L, J. 881; A. I. 
R. 1927 All, 96. A 
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that the defendant did not undertake to 
prove that the accusation was true Or that 
the plaintiff had, as & matter of fact, commit- 
ted adultery. We think that the subsequent 
applieations made by the defendant on the 
5th and the 6th December, 1927, ware 
quite unnecessary. However, they confirm 
the view which we take about the defendant 
making a retraction and not trying to 
substantiate the charge, 

The learned Counsel for the appellant in 
support of his contention about the retrac- 
tion being invalid has relied on Rahima 
Bibt v. Fazil (2). That case is quite dis- 
tinguishable. In that case the defendant 
denied his making any defamatory state- 
ment and wished to make a retraction after 
evidence on both sides had been recorded. 


The Court held that the essential element- 


of a retraction isthe withrawal of a state- 
ment previously made and as the defendant 
denied making a defamatory statement he 
could not make any retraction. It was 
further held that as the defendant sought 
to make a retraction at a very late stage 
and in the light of his conduct during the 
trial of the case there was no proper retrac- 
tion. In the present case the defendant 
from the first moment admitted the accusa- 
tion made byhim and although he tried to 
explain the circumstances under which he 
made it he made no attempt to substantiate 


_it and on the contrary expressed regret for 


it. 

Lastly, there remains the fact that the 
defendant raised aplea to theeffect that a 
trueaccusation doesnot give rise taany cause 
of action, though he coupled it with the 
statement that if a trus imputation can 
give rise to a cause of action the defendant 
withdrew it. We are of opinion that this 
was merely a legal plea which is also well 
founded. One of the conditions laid down 
under the Muhammadan Law in respect of 
lian entitling wife to a divorce is that she 
should be innocent. It follows from this 
condition that if the accusation is true 
the wife cannot maintain a claim for divorce 
on that ground. This view is supported by 
the decision of the Bombay High Oourt in 
Khatijabibi v. Umarsaheb (3). This legal 
plea, therefore, can at best amount only to 
this that the plaintiff in order to claim & 
divorce must prove that the accusation 
made against her was false., Batin the 
light of the entira pleadings it cannot 
mean that the defendant undertook to 
prove that the accusation was true. Under 


(3) 110 Ind. Cas. 130; 52B, 295; 30 Bom. L. R, 447; 
A. L R. 1828 Bom. 285, | 
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these circumstances we cannot regard the 
fact of the defendant raising this plea as 
detracting from the validity of his retrao- 


on, 
. For the abore reasons we hold that the 
retraction was valid and proper and the 
claim of the plaintiff for dissolution of 
marriage had been rightly dismissed. The 
appeal fails and is dismissed with costs. 

G. A. Appeal dismissed, 


OUDH CHIEF COURT. 
Miscenvansous CiviL Appaat No. 24 
or 1928, 
October 17, 1928. 
Present :—Bir Louis Stuart, Kr., Chief 
Judge, and Mr, Justice Raza. 
GIRDHARI LAL AND ANOTH&R—À PPBLLANTS 


veraus 
Ttae DEPUTY COMMISSIONER, GONDA, 
A8 MANAGER, COURT or WARDS, 
BIRWA MEHHUOUN —HasPONDBNT. 

Civil Procedure Code (Act V of 1908), O. IX, r. 15— 
Ex parte decree—Defendant applying for setting aside 
decree and also appealing on meriie—Dismiasal of 
ag E Court's jurisdiction to set aside ex parte 

ecres. 

When an appeal is dismissed by the Appellate 
Court the decree of the trial Gourt ceases to exist 
and merges in the Appellate Court's decree. 

Where a decree is passed ex parte and the 
defendant applies to the trial Judge, to set 
aside the ex parte decree and appeals tothe Appel- 
late Court against the decree on the merits, and 
the appeal is dismissed, the trial Judge has no 
jurisdiction to set aside the ex parte decree. 

Mathura Prasad v. Ram Charan Lal (1), Mahabali 
Parshad v. Balbhaddar Singh (2) and Kalimuddin 
Ahammad v. Esahakuddin (3), relied on, 


Appeal against an orderofthe Additional 
Subordinate Judge, Gonda, dated the 24th 
January 1928. 

Mr. S. N, Roy, for the Appellants. 

Mr. G. N. Thomas, for the Respondent. 


JUDGMENT.—These appeals fail on 
& preliminary point. Two decrees were 
passed against the appellants ex parte by 
the Subordinate Judge of Gonda on 31st 
May, 1927. Theappellants who were con- 
victa in Jail at the time took two separate 
courses, They applied on the 13th July, 
1927, tothe Subordinate Judge of Gonda 
to set aside these ex parte decrees and they 
appealed on the Lith October, 1927, to the 
Qhief Court against the decrees on the 
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merits. Their appeals were dismissed on 
the merits by the Ohief Oourt in Firat 
Appeals Nos, 122 and 123 of 1927 on the 
14th November, 1927. After their appeal 
had been dismissed the learned Subordi- 
nate Judge refused to set aside the ex parte 
decrees. Hie order is dated 24th Janu- 
ary, 1928, The appeals must fail because 
the learned Subordinate Judge clearly 
took the right course as he had no jurisdic- 
tion to set aside those decrees. After the 
appeals were dismissed by the Chief Court 
the decrees of the Subordinate Judge from 
that date ceased to exist and merged 
in the Ohief Oourt’s decrees. This prin- 
ciple has been laid down very clearly by 
a Banch of the Allahabad High Court in 
Mathura Prasad v. Ram Charan Lal (1). 
This decision was followed by the Judicial 
Commissioner's Court in Mahabali Parshad 
v. Balbhaddar Singh (2) and was again fol- 
lowed by a Bench of the Calcutta High 
Courtin Kalimuddin Ahammad v. Esahak- 
uddin(3). There is thus no force in the 
appeals, But apart from that we are con- 
strained to say that on the merita the 
applications for restoration rightly deserved 
to be dismissed. The appellants’ interests 
were represented in the Court below both 
by their agent and by a Pleader, After 
a time the agent absented himself, He 
stated that his absence was due to illness, 
The trial Court has found and has rightly 
found, that this story was untrue. The 
Plesder continued to appear until the end 
of the case when he stated that he had 
no farther.instructions and that he would 
do nothing more. Then the trial Oourt 
passed ex parte decrees very properly, The 
trial Court would have acted very impro- 
perly if it had not passed ex parte decrees 
at the time. The argument put before 
us is that because the appellants were in 
Jail special concessions should be made 
in their favour, We do not understand 
why special concessions should be madein 
favour of criminals which would not be grant- 
ed tonon-criminals who were preventéd from 
personal appearance. We dismiss these 
appeals with costs. 


Q. E. Appeals dismissed. 
j 28 Ind. Gas, 261; 37 A. 208; 13 A. L. J. 283. 
2) 64 Ind. Oas. 303; 24 O. O. 282. . 
3) 83 Ind, Oas. 220; 51 ©. 715 at p. 733; 390, L. 
J. 399; 28 C. W, N. 793; A. I, R, 1924 Oal, 830, 
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OUDH CHIEF COURT. 
APPLICATION FoR Leave TO APPBAL TO PRIVY 
OovunorL No. 22 or 1928. 

October 19, 1928. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. 
MATHURA SINGH AND ANOTHRR— 
DarEnDants—APPLICANTS 
Versus 
BADRI NARAIN SINGH AND OTAERS— 
PLAINTIFe— RAM ROOP SINGH AND oraEg8 
—DaraNDaNTS—OPPosrrgE-PaxTY, 

Civil Procedure Gode (Act V of 1008), ss. 84, 110— 
Leave io appeal to Privy Counetll—Two Courts 
differing only as to costs—No substantial question of 
law—Right to appeal. 

There ia no right of appeal to the Privy Council 
when the two lower Oourts differ only on the ques- 
tion of costs and no substantial question of law is 
involved. : 

Thakur Baldeo Bakhsh Singh v. Thakur Lalji Singh 
(1), followed. 


Application praying for leave to appeal 
to His Majesty in Oouncil dated, the 12th 
May, 1928. 

Mr. S.C. Das, for the Applicants, 

Mr. Naim Ullah, for the Opposite Party. 


JUDGMENT.—This is an application 
for leave to appeal to His Majesty in 
Council. The subject-matter is above ten 
thousand rupees, but the decree of the 
Oourt below was affirmed in this Court. 
There was no variation of any kind in the 
substantive portion of the decree but this 
Court awarded costs in the original suit to 
the respondents Nos. 6 to 8 on tlfeir crose- 
objections. We affirm the view which waa 
taken in Thakur Baldeo Bakhsh Singh v. 
Thakur Lalji Singh (1) that there is no 
right of appeal when two Courts differ 
only as to costs, and thus it is necessary 
for the appellants to show that there is a 
substantial question of law involved be- 
fore this application can be granted. 
There is no question of law of any kind 
involved in this appeal. The questions 
are purely questions of fact. We, therefore, 
refuse the certificate. The applicants will 
pay their own costs and those of the 
contesting respondents. 

G. H. Certificate refused, 


(1) 10 O. 0, 65. 
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CN LAHORÉ HIGH COURT. 

*. Frest Orven Arenan No, 3250 or 1927. 

Ao October 97,1928. > i 
Present ;— Bir Bhadi Lal, Kr., Ohief Justice, 

- and Mr. Justice Agha Haidar. E 

Tas ALLAHABAD BANK, Lro. LAHORE 
- —DEFANDANT—ÅPPELLANT 


versus E 
Tus SIMLA BANKING INDUSTRIAL 
Oo. LTD., BBAD OFFICE SIM LA THROLGH 
N. K. VERMA, SEORETARY AND OTHBERS— 
PLAINTIFFS AND REEPONDENTS. 
Principal and agent—Agent holding money for use 
of principal— Principal assigning or charging for 
use of third person—Agent's duty to. third person— 
Consideration. s . 
Where an agent is directed or authorised by his 
principal to pay to a third person money existing 
or accruing in his hands to the use of the principal, 
and he expressly or impliedly contracts with such 
third person to pay him, or to receive or hold the 
money on his behalf, or for his use, he is personally 
liable to pay such third person or to receive or hold 
the money on his behalf, or forhis use, as the case 
may be, even if he has had fresh instructions from the 
prinsipal not to pay such third person. [p. 323, col. 


No consideration is necessary to create an agency. 
[p. 324, col. 1.] f 

A who had promised to pay to Ba certain share in 
the profits of a transaction gavea power-of-attorney 
to C torecovercertain amounts due to him, and to 
pay Bout of the said amounts, and C informed B 
that he had received instructionsfrom A to pay the 
amount due to B andthat he hadagreed tothis C 
failed to pay the amounts to B and B sued C for 
accounts : 

Held, that the suit was maintainable. [p. 328, col. 


First appeal from a preliminary decree 
of thee Subordinate Judge, First Olass, 
Lahore, dated the 5th December, 1927. 

Lala Sardha Ram, R. S., and Mr. Partap 
Singh, for the Appellant. 

Lala Badri Das, R B, and Mr. Mehr 
Chand Mahajan, for the Respondents. 


JUDGMENT.—This is an appeal by 
the Allahabad Bank Limited, Lahore, from 
a preliminary decree passed by the Subordi- 
nate Judge, First Olass, Lahore, against 
the said Bank, in a suit for rendition of 
accounts, The methods ofdoing business 
adopted by the parties concerned in the 
present litigation are somewhat complicat- 
ed and it is not easy to follow them. 
The following facts, however, emerge from 
the: pleadings and the evidence on the 
record :— : 

One Mr. 'Oliffe, who is represented as 
the sole proprietor of Messrs. Malan and 
Uo. herein after described as defendant 
No. 1, came to Lahore sometime in 1921. 
This individual succeeded in creating an 
impression that he could secure contracts 
from the North Western Railway Admi- 
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nistration which would bring large profits. 
He soon attracted the attention of at least ` 
two Banks, namely, - (1) the Simla Banking 
and Industrial Oo., Limited, (plaintiff) and 
d the Allahabad Bank, Limited, Lahore 
defendent No. 2). A Barrister-at-law, Mr. 
Ganpat Rai, als» felt tempted by the pro- 
spect of making a fortune out of the 
contracts which defendant No. 1 was to 
take from the Railway and placed a fairly 
substantial some of money in the hands of 
Mr. Oliffe. Mr. Oliffe undoubtedly within 
a short time made large profits out of his 
contracts with the North Western Railway, 
How far the Railway Administration 
benefited by its dealings with Mr. Oliffe 
we need not pause to consider, but speak- 
ing generally, an ordinary business man 
would not have carried on his business 
on such lines as would enable a contractor 
to make the profits which Mr. Oliffe 
seems to have made out of his contracta 
with the North-Western Railway. 

Mr. Oliffe started dealings with the 
plaintiff some timein Jane, 1921, in order 
to carry on his business as a Railway 
contractor. He used to take loans from 
the plaintiff for carrying on his contract 
with the Railway and the plaintiff was to 
realise the bills payable to Mr. Cliffe by 
the Railway under a power of-attorney 
and out of those bills was to reimburse 
itself for its advances, commissions and 
other incidental charges eto. The defend- 
ants subsequently .opened business rela- 
tions with defendant No. 2 and it 
was agreed that defendant No, 1 was to 
borrow a sum of Rs. 2 lakhs from Mr. Ganpat 
Rai Bar-at-law and depositthe same with 
defendant No, 2. Defendant No. 2 was to 
find money for defendant No.’1 with which 
the latter was to purchase materials for 
his contracts. Defendant No. 2 under an 
irrevocable power-of-attorney, which was 
to be executed in its favour by defendant 
No. 1 was to realize all bille from tha 
Railway in favour of defendant No. 1; and, 
after reimbursing itself for the advances, 
was to pay out of the balance of the 
profits a sum of equal to 69 percent. to 
the plaintiff. The plaintiff was to guarantee 
the payment of Rs. 45,000 to Lala Ganpat 
Rai, and, in order to liquidate this sum, 
it was to receive a farther sum of 15 per 
cent, out of the profits collected by defend- 
ant No. 2 for and on behalf of defendant 
No. 1. 

On the 20th of April 1923, a supple- 
mentary agreement was arrived at between 
the plaintiffs and defendant No, 1 whereby 
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the plaintiff was relieved from its respon- 
sibility to Mr. Ganpat Rai and a sum of 
Rs. 2,12,006 was found due to the plaintiff 
upto the 20th of April, 1923 with interest 
upto the Ist of April, 1923. The arrange- 
ment as to the payment of 60 per cent of 
the profita was to continue. This balance 
of Rs. 2,12,996 was to be paid by the 3156 
of March, 1924, and the payment of 60 per 
cent. profits was to begin after the pay- 
ments were made by the Railway for the 
supplies given by the defendant No. 1 and 
Rs. 2,45,000 had been paid out of the profits 
to Mr. Ganpat Rai, or on the 1st of October, 
1923, whichever event happened earlier. 
According to the. plaintiff, defendant No. 2 
continued to pe. the profits up to the 8th 
of March, 1924. Payments by defendents 
No. 2 were subsequently stopped, and on 
the 30th of March, 1926, the plaintiff 
eee its Advocate served a notice upon 
defendant No. 2 to pay up the balance 
due. Defendant No.2 wrote back on the 
9th of april, 1926, denying its liability. 
The result was that the present suit for 
the rendition of accounts was brought by 
the plaintiffs against defendants Nos. 1 
and 2. Defendant No. 1 put in a written 
statement in which defendant No, 1 object- 
ed to the jurisdiction of the Court and 
raised some. other formal pleas with which 
we are not concerned. In fact defendant 
No. 1 did not contest the suit at all and 
the proceedings against it were practically 
ex parte. Defendant No. 2, however, filed 
two written statements which are printed 
respectively at pages 5 and 6 of the paper- 
book. The main plea taken in the first 
written statement'raised the question whe- 
ther or not the present suit for accounts 
was maintainable. The learned Subordi- 
nate dudgein a preliminary order dated 
the 5th of February, 1927, held that 
having regard to the allegations contained 
in the plaint, the present suit for rendi- 
tion of accounts was maintainable. In the 
subsequent written statement dated the 
2nd of June, 1927, a number of other pleas 
were taken, but the main defence of the 
defendant-Bank consisted of the pleas that 
it was not a party to any oral agreement 
which might have been arrived at between 
the plaintif and defendant No. 1 and that 
defendant No, 2 acted throughout under 
the instructions of defendant No. 1, whose 
agent and banker it was, and that, there- 
fore, it was in no way liable to the plaintiff, 
Defendant No. 2-further challenged the 
right of the plaintiff to call upon it to 
render accounts as defendant No. 2 waa 
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an agent of defendant No. 1 alone and 
the plaintiff had no right to maintain the 
present action. Defendant No. 2 further 
pleaded that, as a result of the supplement- 
ary agreement P 6, dated the 20th of 
April, 1923, between the plaintiff and 
defendant No. 1, it was exonerated from 
all liability, if any such existed, under 
the previous agreement. It was also 
leaded that the agreement relied upon 
b the plaintiff was without consideration 
so far as defendant No. 2 was concerned, 
and that if any one purported to act on 
behalf of the defendant Bank, he could 
not bind it as he had no authority to do so. 

A number of issues were framed, and the 
Court, below after dealing with all of them, 
passed an ex parte decree in favour of 
plaintiffs against defendant No. 1 for the 
amount claimed, As regards defendant No. 
2 a preliminary decree was passed under 
which defendant No. 2 was ordered to 
render accounts to the plaintiffs. 

In the appeal before us the first conten- 
tion which was raised on behalf of the 
appellant was that the present suit for 
the rendition of accounts did not lie. The 
argument was tbat defendant No. 2 was 
not the Agent, strictly socalled of the 
plaintiff, that there was no privity of con- 
tract between the two, and that, therefore, 
the form of action chosen by the plaintiff 
was under the law not open toit. Beveral 
cases were cited by the learned Counsel 
for the parties in support of their respec- 
tive eontentions. We are ofopinion that 
there isno force in the appellant’s conten- 
tion. Asregards the arrangement arrived 
at between the parties in the present suit, 
we have the letter (Ex. P. W. No. 1/3 A) 
dated the 8th of November, 1922, written 
by the defendant No. lto tbe Allahabad 
Bank, Ltd , Lahore. This letter contains 
a reference to a conversation which had 
taken place between the parties in the 
morning and it was sought to confirm 
the agreement arrived at. Afterreferring 
to other matters para. 3 of the letter says 
that defendant No. 1 will give defendant 
No. 2an irrevocable — power-of-attorney 
to collect all his bills connected with 
contracts mentioned therein and requests 
defendant No.2, among other things, to 
pay 60 per cent. of the profits to the plaint- 


This letter was followed by another 
letter P. 4 dated the 9th of November, 1922, 
which defendant No.1 wrote to defendant 
No. 2. This letter says that in continua- 
tion of their letter dated the 8th instant 
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(Ex. P. W, No. 1-3 A), the Allahabad Bank 
18 requested to continue the payment of 
60 per cent. of profits to the plaintiff unless 
thelatter gives notice to the contrary. It 
appears from a note that a copyof this 
letter was sent to the plaintiff. Mr. 
Oldrini who wrote this note was the 
Manager of the plaintiff Bank at the time. 

There isanimportantletter P.1. dated 9th 
of November, 1922, signed by Mr. John Grant 
Agent ofthe Allahabad Bank, Ltd, tothe 
plaintiff! In this letter the Agent informs 
the plaintiffsthat the Allahabad Bank had 
received instructions from defendant No 1 
to pay the plaintiff 60 per cent. outof the 
profits of the contracts which may pass 
through its office and that defendant No. 2 
had agreed to this. 

Defendant No. 1 on the same date, namely, 
the 9th of November, 1922, senta letter P-5 
to the plaintiff-Bank in which, after stating 


the balance due to the plaintiff, it 
made certain proposal for the pay- 
ment of the same. After reciting 


various matters it assures the plaintiff that 
defendant No. 2 has been asked to pay 60 
per cent. of all the profits of all businesses 
which might pass through its hands. 
These four letters coupled with the 
statement of respectable witnesses about 
whose veracity there cannot beany ques- 
tion sufficiently established that an arrange- 
ment had been arrived at between all the 
three parties to the present suit, under 
which «defendant No. 2 undertook to 
pay off the advances made by the plaint- 
iff to defendant No. 1 out ofthe profits 
which under his power-of-attorney defendant 
No. 2 was to realise from the Railway for 
and on behalf of defendant No. l. Hav- 
ing determined this question of fact, we 
proceed to consider the question of law 
which arises in the case, It 18 conceded that 
defendant No. 2 was notat any time appoint- 
ed directly by the plaintiff as its agent, 
but, asa result of the tripartite arrange- 
ment already mentioned between the par- 
ties to the suit, a situation akin to that of 
an agency had been created and, therefore, 
the only way in which the justice can 
be dene between the parties is by way 
of a suit for accounts at the instance 
of the plaintiff against the defendant Bank, 
There are certain observations in the 
cage of Noble v. National Discount Co., (1) 
which are pertinent here. In that casa 
Martin, B., laid down that “the assent 
of a debtor to an order of creditor, makes a 


1) (1860) 29 L. J. Ex, 210; 5 H. & N, 225; 157 E. R. 
m 120 R. R. 052. | 
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transfer of the debt in favour of the 
holder of the order. Bramwell, B,, in the 
same case observed that ‘itis settled that 
if one man is indebted to another, he 
cannot come under the obligation to a 
third person in respect-of that debt without 
the agreement of all three partners”. 

In Bowstead's book on Agency the follow- 
ing statement of law is given at page 426: 

“Where a specific fund existing or ac- 
cruing in the hands of an agent to the 
use of his principal, is assigned or charged 
by the principal to orin favour ofa third 
person, the agent is bound, upon receiv- 
ing notice of the assignment or charge, 
to hold ‘the fund, or so much thereof as 
is necessary to satisfy the charge, to the 
use of such third person. Where an agent 
is directed or authorised by his principal 
to pay to a third person money existing or 
accuring in his hands to the use of the 
principal, and he expressly or impliedly con- 
tracts with such third person to pay him, or 
to receive or hold the money on his behalf, 
or for his use, he is personally liable to pay 
such third person, or to receive or hold: the 
money on his behalf, or for his use, as the 
case may be even if he has had fresh in- 
stractions from the principal not to pay such 
third person.” 

There are also cases of the late Ohief 
Court of the Punjab which lend support 
to the view taken by the learned Judge 
of the Oourt below. In a case reported 
as Gurditia v. Azam (2) it was observed, that 
in order.to maintain the suit for account 
the defendant must stand in same such 
relation to the plaintiff, as, that of an 
agent, or bailee or receiver, or trustee or 
partner or mortgagor. Where parties are 
merchants with-mutual dealings, or where 
the account is” intricate, account may be 
called for. There may be other cases in 
which the suit would lie. This case was 
followed in Jowahar Singh v. Haria Mal 
(3), where it was laid down that the right to 
claim an account is an unusual form of 
relief granted only in special cases and 
isonly to be claimed when the relationship 
between the parties ia such that this is the 
only relief which willenable the claimant 
to satisfactorily assert his legal right. 

The net result is that the defendant 
Bank was a consenting party to the ar- 
rangement arrived at between the plaintiff 
and defendant No.1 as to the payment 
of 60 per cent. profits. The letter, Ex. P.-1 
is in the handwriting of Mr. Grant, who 

(3) 122 P. R, 1881, 

(3) 80 P. R. 1890. 
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was ‘the agent of the defendant Bank. 
‘Besides this, there is overwhelming evidence 
.on the record that the Bank consented to 
this arrangement. Thus the resultis that 
defendant No. 2, who was admittedly act- 
ing as the accredited agent of the defend- 
ant No. 1 for the purposes of collecting 
his bills from the Railway, had under- 
-taken to pay out of the proceeds of 
those bills 60 per cent. of the profits 
to, the plaintiff in liquidation of the 
moneys due to it from defendant No, 1, 

. We may further observe that the oral 
evidence of the plaintiff stands uncon- 
tradicted and defendant No. 2 has -not 
thought fitto produce any rebutting evi- 
dence. It was faintly argued that the 
letter, Ex. P 4, dated the 9th November, 
1922, which purports to have been addressed 
by defendant No,1 to defendant No. 2 
and which we have already discussed was 
never delivered to the defendant Bank 
but, against this we have the positive evi- 
‘dence of Mr. Oldrini who says that 
Ex. P.4 was definitely delivered to 
Allahabad Bank, Lahore, Branch. We do not 
see any reason why thia testimony, which 
stands unrebutted, should not be accepted. 

The appellant further argues that, even 
if it be assumed that defendant No. 2 
entered into an agreement with the plaintiff 
that he would pay it 60 per pent out of 
its profits which the Bank might realize 
for defendant No. 1, still the agreement 
being without ‘consideration is not bind- 
ing upon him. Thereis no force in this 
contentibn, and it can be answered ‘in 
‘various ways. .In the first place it may be 
observed that the plaintiff originally held 
a ,power-of-attorney to receive payments 
on.behalf of defendant No. 1 from the 
North Western Railway and thatit sur- 
rer dered this power in favour of defendant 
No.2 and we may take it that in con- 
sideration of this surrender defendant No. 2 
agreed to act as the agent of the defendant 
No, 1, and to pay 60 per cent. profits to 
the plaintiff. Besides, under the provisions 
of 8.185 of the Indian Oontract Act, no 
consideration is necessary to create an 
agency. On general principles and hav- 
ing.regard to the fact that all the three 
parties to the present suit arrived at a 
mutual understanding, it cannot be denied 
that it was opened to defendant No.1 to 
transfer pro tanto to the plaintiff his 
right to realize 60 per cent, of the pro- 
fits which defendant No. 2 was to realize 
for him from the Railway. Once this re- 
[ationship is established it follows as a 
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corollary that in case of default on the 
part of defendant No. 2 it was competent 
to the plaintiff to seek his remedy at law 
by bringing the present suit. In this 
connection we may observe that it was 
faintly argued on behalf of the appellant 
that no power-of-attorney was, as & mat- 
ter of fact, executed by defendant No. 1 
in favour of defendant No, 2, and the 
consideration, if there was one, failed. But 
the fact remains that after - this agree- 
ment the plaintiff ceased to make any 
collections fromthe Railway on behalf of 
defendant No. 1 and that defend- 
ant No. 2 did, asa matter of fact, make 
collections for defendant No. 1 and paid 
the profits for a considerable time to thé 
plaintiff. i 

It was strenuously urged on behalf of the 
appellant that as a result of the supplement- 
ary agreement (P. 6) dated the 20th of April 
1923, purportingto be between the plaintiff 
and defendant No.1, only defendant No. 2 
was absolved from all further liability to 
the plaintiff. This contention is sufficiently 
met by evidence of the -witnesses who 
have pean examined on behalf of the 
plaintiff and who stated that Mr. Grant, 
the agent for defendant No. 2, was -present 
at the time when the agreement (P. 6) 
was. entered into and that he tacitly ac- 
quiesced in the same. In the face of this 
evidence which stands unrebutted, the mere 
fact that Mr, Grant did not actually put 
his signature upon the documents (P 6) 
is not of much importance. The parties 
had at the time full confidence in onean- 
other aud were all intent upon making 
as much money as they could out ofthe 
contracts which Mr. Oliffe was taking 
from the Railway and that underthecircum- 
stances they did not consider if necessary 
toinsist on the fomality of obtaining 
the signature of Mr. Grant. Mr. Grant, 
we are told, is alive and at the date of 
the suit was in England. No attempt 
was made to examine him on commission 
or otherwise on behalf of the-Bank. Mahadev 
Parashad (P. W, No, 1) who is the Ac- 
countant of the Allahabad Bank, Ltd., 
has been examined on behalf of the 
plaintiff, He was asked about the sup- 
plementary agreement dated the 20th of 
April, 1923, (Ex. P 6) and his reply was 
that he could not say whether & certain 
letter enclosing the agreement dated the 
20th of April, 1923, was received 
by the Bank or not. But apart from the 
oral testimony we attach very great im- 
portance to the accounts of the parties 
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which show that after the 20th of 
April 1923, large sums of: money were 
received by defendant No. 2, for and 
on behalf of defendant No. 1 and that 
defendant No. 2 continued to make pay- 
menta to the plaintiffs for a considerable 
period after that date on account of 60 
er eent. of profits due to the latter. 

. Lastly, it was argued that che liability 
of defendant No. 2 to pay the profite to the 
plaintiff was limited totheseven contracts 
detailed at the foot of Ex. P. W. No. 1/3 A 
(page 107 of the paper-book), but the langu- 
age used in Ex. P-lis very general and 
it cannot be said that it was limited to 
the seven contracts mentioned above. 

We are, therefore, satisfied that the 
preliminary decree passed by the Oourt 
below in favour of the plaintiff against 
defendant No 2 wasin every way correct. 
We accordingly affirm the decree of the 
Court below and dismiss this appeal with 
costs. 

A, Appeal dismissed. 


LAHORE HIGH COURT. 
Orvin MISOBLLANHOUS Parrtion No. 518 
or 1978. 
November 9, 1928. - 
Present;—Sir Shadi Lal, Kr, 
E Ohief Justice. 
Musammat BASANT KAUR-—PLAINTIFE 
~ ~——PBTITIONER 
; veraus 
CHANDU LAL—Daranpant 
e m `- — RESPONDENT. 

Civil Procedure Code (Act V of 1908, O. XLIV, 
f. 1 proviso —Applicatvon for leave to appeal in forma 
pauperis—Court'$ power to consider legality of decree 
after admission of application, 





It is open toan Appellate Court even after 
an application for leave to appeal in forma 
pauperis has been admitted an Court has 


ordered notice to be served on the other party, to 
consider whether the decree is contrary to law or to 
some usage haviag the force oflaw or ia otherwise 
erroneous or unjust. 

Raghunath Prasad Sahu v. Rampiari Kuer (1) and 
Buchan Dai v, Jugal Kishore (2), dissented from. 

Petition for permission to tle an appeal 
in ne pauperis and under Ohap. X X of 
Volume V of Rates and Orders of High 
Court for exemption from payment of 
printing fees. 

(Original Suit No. 8/15 of 1926-1927 
decided by the Senior Subordinate Judge, 
Hoshiarpur, dated the 29th May, 1928). 

Mr. Jagan Nath Aggarwal, ior the Peti- 
tioner. 

Mr. N. C. Pandit, for the Respondent. 


JUDGMENT.—This is an application , H 


for leave to appeal in forma pauperis: The 
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applicant brought- an action against her 
husband for the recovery of maintenance, 
and she was allowed to sue in forma: -pau- 
peris, asshe was found-to be a pauper. 
Her suit was, however, dismissed -by the 
Subordinate Judge; and the question -fgr 
determination is whether the case fulfils 


-the requirements of the proviso to r. 1- of 
.O. XLIV, Civil Procedure 


Oode, which 
laysdown that the Court shall rejeet the 
application, unless upon a perusal thereof 
and of the judgment and the decree ap- 
pealed from it sees reason to think that 
the decree is contrary to law or to some 
usage having the force of law or is other- 
wise erroneous or unjust. Mr. Jagan Nath 
for the applicant contends that the Oourt 
having admitted the application is now 
precluded from examining the question 
whether the condition laid down by the 
proviso has been satisfied. In support of 
his contention the learned Counsel places 
his reliance upon the judgment in Raghu- 
nath Prasad Sahu v. Rampiari Kuer (1) in 
-which thelearned Judges following a pre- 
vious ruling of their Oourtin Buchan Dat 
v. Jugal Kishore (2) enunciated the rule 
that, when an application for leave to ap- 
peal in forma pauperishas been admitted 
and the Court has ordered notice to: be 
served on the opposite party, itis no longer 
open to the Court to consider whether the 
decree is contrary to law or to some usage 
having the force of law or is otherwise 
erroneous or unjust. I have perused both: 
the judgments, and with all due respect 
am unable to endorae the view takep by the 
Patna High Court. I fail to understand why: 
the order of admission, which is only. an 
ex parte order, should' be binding upon the 
respondent; and why he should be" prec 
cluded from showing that the case does not 
fulfil the requirements of the , law as 
enacted by the aforesaid proviso. More- 
over, it sometimes happens that the Oourt; 
before finally deciding the question, desires 
to hear the respondent, and there is- no 
valid reason why the order of admission. 
should prevent the Court from pronouno. 
ing its decision thereupon at the final 
hearing. Wee . 

T mune therefore, hold that it is compe- 
tent to the Court to consider the question 
whether the condition prescribed by the 
proviso, which it must be remembered is 
a mandatory one, has been satisfied in 


(1) 109 Ind, Oas, 645; 6 Pat. 687; A. I. R. 1923 Pat, 


6) A.LR.1924 Pat, 701; 2 Pat, LR. 158; 8P, L. 
T. 119, 
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the present case, After carefully perus- 
ing all the relevant documents I am of 
opinion that the decree appealed from 
is not contrary to law or to any usage 
having tbe force of law. Nor is it other- 
wise erroneous or unjust. 

I accordingly dismiss the application, 
but allow the applicant to make up the 
deficiency of the Oourt fee within one 
month, 

F, L, Application dismissed., 


LAHORE HIGH COURT, 
OBIMINAL APPEAL No. 1076 or 1928. 
November 8, 1928. 

Present :— Mr. Justice Bhide and 
Mr. Justice F'forde. 

NATHU AND ANOTHER—ÁÀQCCUSBD— 
APPBLLANTS 
Veraus 
EMPEROR-—OCoMPLAINANT—NHRRESPONDBNST, 

Evidence Act (I of 1872), as. 38, 114, illust. (b)— 
Approver's statement as basis for  conviction— 
Corroboration required, nature of—Recovery of 
articles, value of. 

In order to furnish a safe basis for conviction an 
approvers statement should not only be corroborat- 
ed in material partieulars but itis necessary that 
the corroborstion should be such asto identify the 
scones individually with the offence. [p. 329, col, 

"The evidence of a witness who is no better than 
an accomplice cannot be relied upon as urnishing 
the necessary corroboration. [ibid. 

The evidence of recovery of articles 
character and of their identification must be received 
with caution and cannot be regarded as sufficient 
corroboration. [ibid.| 

_ Criminal appeal from an order of the Ses- 
sions Judge, Sialkot, dated the 17th 
August 1928, 

Mr. Amar Nath Mehta, for the Appel- 


ts. 
Mr. Abdul Rashid, Assistant Legal Re- 
membrancer, for the Respondent. 


JUDGMENT. 

Bhide, J.—The appellants, Ghiragh 
and Nathu, have been convicted ander 
B. 302, Indian Penal Code, of the double 
murder of Khair Din and Allah Rakha and 
sentenced to death. They have filed sepa- 
rate appeals and their case has also been 
referred to this Court under s. 374, 
Oriminal Procedure Code, for the confirma- 
tion of the death sentences. 

The prosecution case rested on the testi- 
mony of an approver named Khair Din and 
a certain amount of evidence in oorrobora- 
tion of the same. The approver's story 
briefly was as follows:--The deceased Khair 


ordinary 


~. 
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Din wasthe only son of his father Allah 
Ditta who is an old man aged about 60. 
Khair Din deceased was recently married 
but had no children. Allah Ditta owned 
considerable landed property, while the 
approver Khair Din owns only 34 ghumaons 
of land. The approver Khair Din is the 
nearest collateralof Allah Ditta and was 
entitled tosucceed to his property in the 
event of the death of his son. A short time 
before the murder, the approver learnt that 
the deceased Khair Din was thinking of 
buying land worth about four or five thou- 
sand rupees. He then conceived the idea 


- of murdering him so that he may be able 


to inherit the property of Allah Ditta who 
was not expected to live long. He ap- 
proached Nathu and Ohiragh, appellants for 
the purpose as he considered that they 
were likely to help him in the matter. He 
met the appellants at the house of Ohiragh 
and there the appellanta agreed to murder 
Khair Din for a consideration offRs. 1,000. 
Some eighteen or twenty days later the 
parents of Khair Din deceased went to 
another village fora few days and Nathu 
appellant suggested that this was a con- 
venient opportunity for murdering Khair 
Din. Itwas then decided that Ohiragh 
should induce Khair Din to go to his field 
at night and that he along with his servent 
Allah Rakha, who was constantly in his 
company, should be murdered by administer- 
ing dhatura poison. Ohiragh accordingly 
informed Khair Din deceased that ae 
sheaves of corn were likely to be stélen that 
night and induced him to go to the thresh- . 
ing floor with him. Nathuand theapprover 
also went there as pre-arranged. Some, 
gram which was mixed with dhatura and 
sugar was given to the deceased Khair Din 
as well as Allah Rakha, Khair Din, who 
ate a lot of the poisoned gram, became soon 
unconscious while Allah Rakha became 
delirious. The appellants and Khair Din 
then proceeded to murder both and buried 
their dead bodies. Next day the news 
spread in the village that Khair Din and 
Allah Rakha were missing. Khair Din's 
sister Musammat Khair Bibi searched for 
both but no trace of them was found. The 
parents of Khair Din returned home in the 
evening. The appellants and the approver 
met them and misled them by suggesting 
that the deceased had probably gone to 
Lahore, Allah Ditta accordingly went to 
Lahore in search of his son. The appellants 
asked the approver to pay them the sum of 
Re. 1,000 which he had promised. The 
approver said that he would pay the whole. 
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amount after the matter was hushed up. 

Nathu appellant, however, pressed for 

payment of Rs. 200at least and the same 

was accordingly paid to him at the house of 

Sragi in the presence of the latter's 
e 


Ten or twelve days after the disappear- 
ance of Khair Din and Allah Rakha a dead 
body was accidently found in the field of 
one Rakha Arain. The matter was reported 
tothe Police and when the corpse was 
taken out it was identified as that of the 
deceased by Musammat Taban mother of the 
deceased Khair Din. The dead body was 
in a state of practically complete decomposi- 
tion but Musammat Taban was able to iden- 
tify it by theshirtand a key of the cattle 
haveli which were found on the dead body. 
When the dead body of Khair Din was dis- 
covered, the approver asked Nathu to remove 
ihe dead body of Allah Rakha to a safe 
place to prevent its discovery and Nathu 
promised to do so. 

Duringthe course of the investigation 
certain articles belonging to the deceased 
are said to have been either produced by or 
recovered on the information given by the 
approver or the appellant Chiragh. No 
incriminating article was recovered from, or 
at the instanceof Nathu. The dead body 
of Allah Rakha was not found at the place 
where it was originally buried which was 
pointed out by Ohiragh, but the earth there 
was found to emita stinking smell indi- 
eating thaf à dead body had been buried 
there but subsequently removed. 

The approver's story is a detailed one aud 
sounds on the whole genuine. Itis undis- 
puted that the father ofthe deceased Khair 
Din owns a goed deal of valuable land and 
the approver as his nearest collateral stood 
to gain by the death of Khair Din. Khair 
Din and Allah Ditta were young boys aged 
18 and 20, and no other explanation is 
forthcoming of their sudden disappearance. 
The dead body of Khair Din wasin a atate 
of decomposition when it was discovered, 
but the contour of the body was retained 
by the harder tissues and I think the reco- 
very of the key of the cattle haveli and the 
shirt along with the body leaves no room 
for doubt as to the correctness of the identi- 
fication of the dead body by the mother of 
the deceased. The dead body of Allah 
Rakha was not recovered, but that was 
apparently due to the fact that it was re- 
moved elsewhere. The approver's story 
receives important corroboration from the 
medical evidence which shows that the 
eontents of the stomach and liver of Khair 
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Din’s body which were sent to the Ohemi- 
cal Examiner, were found to contain 
dhatura poison. The approver produced 
from his wheat stack a shoe anda turban 
which were identified as belonging to 
Khair Din and Allah Rakha respectively. 
Three pods of dhatura were also recovered 
from the approver's house during the course 
of the investigation. 

It seems to me thus proved beyond any 
doubt that Khair Din and Allah Rakha 
were murdered and that the approver 
himself did take part in the murder as 
stated by him. But the more important 
question for consideration for the purpose 
of these appeals is whether the appellants 
are guilty of the murders, The answer to 
this question depends upon the credibility 
of the evidence in corroboration of the 
approver's story, which has been produced 
in order to connect the appellants with the 
crime, 

The corroborative evidence as against the 
appellants falls mainly under three heads:— 
(a) Evidence relating to the conspiracy to 
murder the deceased. 

(b) Evidence as regards the two deceased 
having been taken to the threshing floor 
on the nightof the murder by inducing 
them to believe that atheft of Khair Din's 
wheat sheaves was going to be com- 
mitted and their disappearance  there- 
after. 

(c) Recovery ofcertain articles belonging 
to the deceased. 

The only available evidence as regards 
the conspiracy to murder the deceased is 
that of Musammat Jiwan, wife of Ohiragh 
appellant, The evidence of this witness has 
to be received with caution, as she was, 
on her own showing, ina way, an accomp- 
lice, The plan to murder the two deceased 
was, according to her statement, settled 
in her presence, but she disclosed it to none 
till the commencement of the Police investi- 
gation. Further, there is a remarkable fact 
that this woman attempted to commitsuicide 
during the course of the Police inveati- 
gation and was tried for that offence, 
She states that she committed suicide be- 
cause people said that her husband com- 
mitted a murder every third day. But 
this explanation sounds hardly convincing. 
The probabilityseems to be that she was be- 
ing pressed to give evideace, which she was 
for some reason or other unwilling to give. 
Her second statement before the Polica wag 
made while the charga of suicide was 
uuder inquiry. The evidence on the record 
does not show why the Police found it 
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necessary to record a second statement of 
this witness but the probability is 
that this was because the second state- 
ment was different from the first state- 
ment. Musammat Jiwan has denied that 
she was subjected to any pressure by the 
Police, But at the same time she has 
stated that she gave her evidence because 
she was afraid that her husband would 
murder her, if he were let off, Even if 
this statement were taken at its face value 
it would appear that this witness had some 
strong motive for implicating her husband. 
It was urged by the learned Assistant Legal 
Remembrancer who appeared for the Crown 
that she had at any rate no motive for 
implicating Nathu. But this fact, by it- 
self does not appear to beof much signifi- 
cance. For, if she was prepared to give 
false evidence, she had to bring her state- 
ment in conformity with that of the 
approver. ; : 

^ In view of the facts stated above it seems 
extremely uusafe to place any reliance on 
ihe evidence of Musammai Jiwan. There 
are also certain discrepancies between the 
statement of theapprover and that of this 
‘witness which deserve mention. The ap- 
prover speaks of two visits to the honse of 
Ohiragh at which the question of the murder 
ofthe deceased was discussed. He does not 
‘mention that Musammat Jiwan was present 
at the first visit. Musammat Jiwan on the 
other hand  deposes not only that she 
was present at this visit, but that the 
approver actually. objected to - discussing 
the subject in her presence but was as- 
sured by Nathu that she knew of some 
other murders which had been committed 
and could be trusted to keep silent. Ac- 
cording to the approver, Nathu met him 
at the threshing floor some days later and 
suggested that owing to the absence of 
Khair Din's parents who. were on a visit 
to another village there was a suitable 
opportunity. for murdering the deceased, 
"The approver states further that the con- 
spirators then assembled. again at the 
house ‘of Ohiragh and it was then decided 
that Allah Rakha should also be murder- 
ed ‘as he was constantly with Khair Din. 
Musammat Jiwan, on the other hand, de- 
poses that it was at Oniragh's house that 
Nathu suggested that the parents of Khair 
Din being away there was a convenient 
opportunity for murdering Khair Din, 
while she says nothing about the plan to 
-murder Allah Rakha. ~ 

' Under the second head the most import- 
,ant. evidence is ‘that. of Musammat Khair 
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Bibi, sister of the deceased Khair Din. 
She has deposed that her brother told Allah 
Rakha before his departure that the Daburji 
people were going to steal his wheat sheaves- 
and that it was.arrangedthat they would keep: 
watch along with the two appellants and ap- 
prover, He had also saidthat though the 
party of the Daburji people was strong 
their own party would also be strong and: 
that they would either kill or be killed.. 
Curiously enough Musammat Khair Bibi on 
her own admission did not mention this- 
important incident to her parents or to. 
any one till the Police investigation. If 
the deceased had really mentioned before. 
he left his house for the last time that 
he was going to.his threshing floor with 
the approver and the appellants to prevent. 
theft of his wheat sheaves it seems ins 
credible that Musammat Khair Bibi should, 
have failed to mention the fact at onaé 
to her parents on their return. Musam-; 
mat Khair Bibi states that she inquired 
the next morning from the approver an 
Piran Ditta and they told her brother 
and Allah Rakha had gone to Lahore. 
But, according to her mother's statement 
she did not mention even this to her, In. 
view of these facts it is obviously very un- 
safeto placeany reliance on the evidenceof 
this witness. The only other witness whohas 
deposed on this point is Fakir (P. W., No. 9). 
He states that Khair Din approver and 
Chiragh appellant met Khair Din deceased 
in a lane and told him that his wheat. 
sheaves were going to be stolen. 1t seema 
unlikely.that the appellant or the approver 
would have spoken to the deceased about, 
this subject in a lane in the presence of 
strangers, if they intended to murder him. 
Fakir admite that he did not tell about this 
conversation, The prosecution has produced 
further some direct evidence as to the 
appellants having been seen going with 
the deceased towards the threshing floor or 
returning from there on the night on which 
the murder is alleged to have been com: 
mitted. But most of thisevidence has not 


-been relied on even by the learned Sessions 


Judge. The evidence of Imam Din 
lambardar, which the learned Sessions 
Judge has not definitely rejected, also does 
not appear to me to stand on any better 
footing. This witness says that he saw 
Oniragh and the approver returning to the 
village from the direction of the threshing 
floor, but he admits that he did not mention 
this fact to any one. It appears further 
that a cousin of Nathu appellant had filed 
a complaint against this witness which wag 


114 I. 0. 1929 


pending in the Court of the Naib Tahsildar 
when the appellants were arrested by the 
Police. E UT 

. It would-bs convenient to mention in this 
connection another ‘piecé of evidence on 
which’. some stress has been laid. It has 
been urged that the appellants deliberately 
misled the parents of the deceased Khair 
Din by telling them that he had gone to 
Lahore with Allah Rakha ond 
evidence is a strong indication of their 
complicity ia the murders, But the 
evidence on this pointalso seems conflict. 
ing and unconvincing. According to tho 
approver, it was Nathu appellant alons 
who suggested that the two deceased, 
‘might have gone to Lahore. Fakir 
(P. W.No. 5) states that Ohiragh and the 
approver Khair Din made this sugges- 
tion. Allah Ditta and Musammat Taban 
on the other hand have deposed to the effect 
that the two appellants as well as the de- 
ceased definitely told them that the two 
deceased’ had gone to Lahore and that 


there was no necessity for making any re-- 


port. The two deceased were young lads 
aged about 18 or 20, There was no occa- 
sion for them to go to Lahore, especially 
during the absence of Khair Din's parents 
and it could not had been believed that 
they would have done so without even in- 
forming Khair Din's wife and sister. The 
probability, therefore, is that the sugges- 
tion. may have been made merely as a pos- 
Bibility. This is all that the approver has 
stated and if this was all, this suggestion 
cannot be considered to be of much signi- 
ficance. $ 
The evidence as regards recovery of pro- 
perty is not of much value so far asthe appel- 
lants are concerned. Nothing incriminating 
was recovered fromor at the instance of 
Nathu as already stated. Chiragh is said to 
have pointed out a place from which a huga 
belonging to Khair Din and two chadars 
bélonging to Allah Rakha were recovered. 
These articles are.of an ordinary character 
and the evidence as to their identification 
has to be received with caution. 
` In view of the facts discussed above, it 
seems to me that there is not sufficient 
reliable evidence in this case in corrobora- 
-tion of the statement of the approver 
to establish the appellants’ connection with 
-the murders. It has to he remembered 
that the appellants themselves had no 
motive abali for murdering the deceased. 
“They are alleged to be hired assasins. But 
it must be said thatit is possible that the 
approver Khair Din. may have “murdered 
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the deceased with the help of his uncle Piran 
Ditta (who has been acquitted) and may 
have attempted to shift the blameto others: 
He has got off by turning an approver 
while he has -practically exonerated Piran 
Ditta in the course of his evidence and 
thus secured his acquittal. : m 

In my judgment the evidence on the re: 
cord in corroboration of the approver's 
Statement is not sufficiently reliable or 
adequate for sustaining the conviction of 
the appellants. I would accordingly give 
them the benefit of doubt and acquit them, 

Fforde, J.—I agree 

R. L, Appeal accepted. 
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LAHORE HIGH COURT. . 
Civrn Revision PuriTIoN No. 283 or. 1928, 
December 5, 1928. . 
Present:—Mr. Justice Addison. 
SIRI RAM AND ANOTHER-—J UDGMENT- 
DEBTORS— PETITIONERS 
versus A 
TULSI RAM-—-DRO28B-HOLDER AND ANOTHER 
JUDGMENT-DBBTORS — RESPONDENTS, à 
Small Cause Court —Power io attach immoveable 


perty. : 

A Small Cause Court acting as such cannot attach 
immeveable property in execution ofa decree. This 
is so even though the Small Oause Court is also 
an ordinary Court unless the decree has been 
formally transferred to the ordinary side, 


H ] 

Petition for revision of an order of the 
Subordinate Judge, Fourth Class, Jullundur, 
dated the 15th March, 1928, 

Mr. Shiv Charan Dass, for the Petition- 


ers. 
Mr. Ishwar Dass Khanna, for the Re- 
spondents, 


JU DGMENT.—Shaikh Laiq Ali was a 
Subordinate Judge, Fourth Clasa,J ullundur, 
and also exercised certain powers as a 
Small Oause Court Judge. Tulsi Ram 
instituted a suit before him as Small Cause 
Judge for Rs, 96 and costs against Pheru 
Ram and his two sons Siri Ram and Hari 
Ram, The suit was decreed ex parte against 
Pheru Ram on the 26th May, 1925, but it was 
dismissed with costs as against the two 
sons. Thereafter Tulsi Ram applied for 
execution in the Court of Small Oause 
Judge and warrant was issued to attach a 
shop belonging to the judgment-debtor, 
Pheru Ram. This warrant bears the geal 
of the Small Couse Court, The property 
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was auctioned on the 16th December, 1926, 
but the sale was not confirmed till 1928. 
Shaikh Laiq Ali was transferred on some 
date which is not clearand was succeeded 
by Khawaja Ghulam Muhammad who had 
no Small Oause powers. It was this latter 
Judge, who had no Small Oause powers but 
only those of a Subordinate Judge, who 
confirmed the sale, although Hari Ram, one 
of the sons, who was a party to the suit, ap- 
plied on the 5th November, 1927, to the 
effect that the whole proceedings were illegal 
as the execution had taken place on the 
Small Cause Court side up to the transfer 
of Shaikh Laiq Ali and the shop had been 
attached by that Judge as Small Oause 
Oourt Judge. This application has been 
dismissed on the ground that the sale was 
sanctioned in the Oourt of last named 
Judge who had only ordinary powers. It 
was, however, admitted that the application 
was made on the Small Oause Court side 
and the attachment was effected on that side 
in the time of Shaikh Laiq Ali. Against 
this order this revision has been preferred 
in this Court. 

It is thelawthat& Small Cause Court 
acting as such cannot attach immoveable 
property in execution of a decree, Thisis 
go even though the Small Cause Court is 
also an ordinary Court unless the decree has 
been fermally transferred to the ordinary 
side. It seems to me, therefore, that the 

roceedings in execution sre null and void. 
i accept this petition and set aside all the 
proceedings in execution which have been 
taken place. I leave the parties to bear their 
own costs throughout as the objection was 
taken very late. 


B. L. Petition accepted. 


LAHORE HIGH COURT. 
BSaeooNp Oivin APPEAL No. 508 or 1928, 
September 20, 1928. 
Present:—Mr. Justice Addison. 
BHAGWANA AND OTHERS—DRFRNDANTS 
—APPELLANTS 


versus 
SARDAR KHAN AND sNoTHER—PLAINTIFFS 
— RasPonpants 

Oustom—A lienation—Necessity—Alienee aware of 
alienor's vicious habits—Antecedent debts, duty of 
alienee to prove necessity for. 

An alienee of ancestral property who had knowledge 
ofthe vicious habits ofthe alienor at the time of the 
alienation must prove necessity even in the casa of 
antecedent debts paid off by the alienation in ques- 
tion, 
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Second appeal from a decree of the 
Additional District Judge, Hoshiarpur,dated 
the 14th October, 1927, reversing that of 
the Senior Subordinate Judge, Hoshiarpur, 
dated the 15th May, 1927. 

i Pandit Nanak Chand, for the Appel- 
ants, 

Mr. Ghulam Mohy-ud-din, for the Re- 
spondents. 

JUDGMENT.—The plaintiffs are the 
twosons of Ohhaju Khan, They sued the 
defendants for certain. land which had been 
mortgaged by their father in his lifetime 
by five mortgaged-deeds. They claimed 
possession without payment on the ground 
that the mortgages were without considera- 
tion and necessity, their father having 
beena dissolute and extravagant person. 
indulging in all sorts of vices. The trial 
Court held that consideration and necessity 
had been established in all the cases as 
regards the sum of Rs. 240 out of the 
mortgage amounting to Rs. 1,250. It ao- 
cordingly granted the plaintifis a decree 
on payment of the total amount advanced 
minus Rs. 240. On appeal the Additional 
District Judge held in disagreement with 
the trial Court that the plaintiffs’ father 
was a spendthrift addicted to drink and 
numerous other vices who was wantonly 
wasting his inheritance. He further held 
that the defendants alienees belonged to 
villages in the near neighbourhood and 
knew the evil habits of Ohhaju Khan when 
they were advancing money to him, Fol- 
lowing Jhanduv. Niamat Khan (1) he; there- 
fore, held that it was the duty of the 
alienees to prove necessity for each and 
every item of the various mortgage-deeds 
on which they relied, including antecedent 
debts incorporated in the mortgages in 
dispute. Finally heheld that there was no 
good evidence on the record to prove the 


. existence of any necessity and that on the 


contrary Ohhaju Khan obtained the money 
to spend it on his vices. He did not 
believe the evidence produced on behalf of 
the alienees to show that the money was 
required for bullocks etc. Having found 
that the alienees had utterly failed to 
prove necessity for any one item he ac- 
cepted the appeal and granted the plaint- 
ifis adecree for possession of the land with- 
out payment of any money tothe alienees, 
Agaiast this decision the defendants have 
appealed, 


I have considered this cage carefully and 
am of opinion that it is concluded by the 


(1) 54 Ind, Qao, 842; 1 Lab, 472. 
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findings of fact of the Additional District 
Judge, On the finding that the alienees 
had knowledge of the vicious habits of the 
alienor it was correct on the part ofthe 
Additional District Judge, to demand proof 
of necessity even inthe case of antece- 
dent debts paid off by the mortgages in 
question. He has found that there is no such 
proof and has considered the evidence in 
coming to this opinion. 

It was, however, argued that the suit 
should have been dismissed on the ground 
that it was barred by limitation under 
Panjab Act I of 1920. This is incorrect, 
Plaintiff No. lisa major and plaintiff No, 
2 is a minor, the former having been born 
on the 25th May, 1905, and the latter on the 
lst February, 1917. The suit was institut- 
ed even when plaintiff No. 1 wasunder the 
age of 21 years. The suit was thus not 
barred by time. 

It was next argued that the debts due to 
third persons advanced on previous mort- 
gages ought to have been held to be 
“necessities” as they were not challenged 
during the period of limitation, The former 
mortgages incorporated in these later 
mortgages were of the year 1911 and 1913. 
At that time plaintiff No. 1 was alive and 
was the nearest reveraioner. He was a 
minor and his suit was instituted within 
time even asregards these previous mort- 
gages, In these circumstances this argu- 
ment must be rejected. 

Lastly it was said that it had not been 
shown that the debts incurred by the 
alienor were utilized by him for satisfying 
his evil propensities. Here theteis again 
the clear finding of the District Judge 
which cannot be challenged that he obtain- 
ed the money in order to spend it on his 
evil ways. Thereis evidence to that effect 
which has been believed and there the 
matter must end. 

With these remarksI dismiss the ap- 
peal, 

Appeal dismissed, 


LAHORE HIGH COURT. 
ORIMINAL Reviston Prritron No. 1239 
oF 1928, 

October 12, 1928. 

Present :—Mr. Justice Zafar Ali. 
FAQIRIA AND OTHB&S—AÀCCUBSED— 
PRTITIONERS 
versus 
EVMPEROR—Rasponpant. 

Penal Oode (Act XLV of 1860), s8. 147, 828—Sepa- 
Tate sentences for mot and hurt, legality of. 
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Separate ten. 
Non during m a may be passed for Tiot, and hurt 
Queen-Empress v. Bana Punja (1), Chhidda v. Em- 
3), Nga San Min v. y 
ling ; vd nei an n % Emperor (3) and Rahman v. 
etition for revision of an order of the 
Sessions Judge, Gujranwala, dated the 26th 
Apel, E ced aodig that of the Magis- 
rate, Firs , Gujrat, dated 
February, 1928. : "scam 
for the Peti- 


„Mr. Zafrulla Khan, 
"Upam 

, ENT.—On conviction for riot- 
ing and hurt under gg, 147 and 323 of tho 
Indian Penal Oode the petitioner has been 
sentenced to rigorous imprisonment for 
two months for the former and to a fine 
of Rs. 25 for the latter offence. 

The question is whether two Separate 
sentences under ss, 147 and 323 were legal 
or not. Thereis a conflict of authorities 
on this point, but the preponderating view 
is that such sentences are legal [see Queen- 
Empress v. Bana Punja ( D), Chhidda v. Em- 
peror (2), Nga San Min v. Emperor (3) and 
Rahman v. Emperor (4).] In view of these 
rulings I do not feel prepared to interfere 
with the sentences which are by no means 
excessive and dismiss this petition, 

R. L, i ismi 

i 5 B. 20 : Petition dismissed, 
E R, 1926 All PLE 7E Bo eee 
Rang. 291; 25 Or. MAHA D345 A LR. 1094 
ug? eo Cas. 600; 27 Or. L, J. 824; A.I. R, 1926 


LAHORE HIGH COU 
Sacosp Oivin Apprat No. 758 iN 
January 4, 1929, | 
Present:— Mr. Justice Bhide. 
PREM DAS—PLAINTIPF—A PPRLLANT 


veraua 
SARBALAND AND ANOTHBR—DRFRNDANTS— 


RESPONDRNTS, 

Punjab Alienation o Land Act (XIII of 1900), a 14 
—Decwion of Deputy ommiseioner, finality o Junie 
diction of Civil Courts, —Rea judicata—Oblter dicta, 

Though where a Deputy Commisston: 
sale to fall unders.14of the Punjab Aena d 
Land Act, his decision cannot be questioned b 
Oivil Courts if he had jurisdiction im the Ned by 
itis open to the Oivil Courts to determine whether 
the Deputy Commissioner had jurisdiction to iako 
oron aa ar ee Lp. 332, col. 2.] E 

remark in a judgment which does 
a finding andon which the decision is TE m 
a mere obiter dictum and will not Operate as i 
judicata, [p. $33, col. 1] id 
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. Second appeal from a decree of the 
District Judge, Attock at Oampbellpur, 
‘dated the 14th December, 1927, affirming 
that of the Subordinate Judgé, Fourth 
Class, Oampbellpur, dated the 13th June, 
1927. : 

2 Bhagat Gobind Dus, for the Appel- 


lant. f 
` Mr, M. Sleem, for the Respondents. . 
ORDER.—The material facts of this 
casefor the purposes of this second appeal 
are the following. Samundar Khan, 
father of the defendants, sold the occu- 
pancy rights in the land in dispute in 
favour of the plaintiff by a deed dated 
the 25th March, 1906, and a mutation 
was duly sanctioned in his favour. After 
the death of Samundar Khan defend- 
ants instituted a suit for possession of the 
land alleging that (1) the above sale was 
not bindingon them owing to want of 
legal necessity and consideration, and (2) 
thatthe sale was also void as it was con- 
trary to the provisions of the Punjab Land 
Alienation Act (XIII of 1900). The 
suit was held to be time-barred so far as 
Sarbsland, defendant, was concerned. It 
was decreed on the merits by the trial Court 
in respect of the claim of Zakari, but the 
District Judge on appeal, dismissed his 
claim also, . holding that valid necessity 
and consideration for the sale had been 
proved. Thelearned District Judge, how- 
‘ever, gavo no. definite finding on the ques- 
tion whether the sale was void owing to 
its being contrary to the provisions of the 
Punjab Land Alienation Act. He remarked 
in thé course of the judgment that the 
vendor was a member of an agricultural 
tribe and that, therefore, the alienation con- 
travened s. 6 of Act XIII of-1900, but 
instead of himself considering the effect 
of this fact on the case before him, he 
merely ordered a copy of his decree to be 
sent tothe Deputy Commissioner for in- 
formation under 8.21(a) of Act XIII of 
1900. 'The Deputy Commissioner 
took no action under the latter 
section but unders.14 of the same Aot 
‘he converted the sale into a mort- 
. gage for 20 years. The period of the mort- 
gage expired on the 25th March, 1926, and 
thereupon the defendanis took possession 
ofthe land. On ths 20th November, 1976, 
the plaintiff instituted the present suit 
for recovery of possession ofthe land, 
alleging that the action of the Deputy Oom- 
missioner was ultra vires and that the 
sale was valid and binding on the defend- 
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Plaintiff denied in the first instance that 
the defendants, who are Hattars, are mem- 
bers of an agricultural tribe. He further 
contended that even if they are members 
of an agricultural tribe and there was any 
contravention of the provisions . of the 
Punjab Land Alienation Act, the Deputy 
Commissioner had no authority to take 
action under s. 14 of that Act,as the sale 
had been declared bya Oivil Oourt to be 
valid and binding on the defendants. The 
proper course for the Deputy Oommissioner 
would have been to take action under 
s. 21 (a) of the Punjab Land Alienation 
Act, but as he did not do so, the decree of 
the Civil Court must be: considered to be 
final and binding on the defendants. In 
the alternative, plaintiff also relied on 
adverse possession for more than 12 years 
in support ofhis claim. The Courts below 
having found against the plaintiff on all 
these points and. dismissed his suit, he 
has preferred & second appeal to this Court. 

It will appear from the- above statement 
of facts that the first and most important 
point for decisionin the case was whether 
the sale came within the ambit of the 
Punjab Land Alienation Act. It is true 
that the Deputy. Commissioner ‘held the 
saletofall within the scope of the Act 
and took action under 8. 14 of the Act, 
but his decision on the pointis not final. 
The action of the Deputy Commissioner 
cannot be questioned by Civil Oourté, 
only if he had jurisdiction in the matter. 
Bat plaintiff's first contention is" that as a 
matter of fact defendants, who are Hattars, 
are not members of any agricultural tribe 
and hence there was no contravention of the 
Punjab Land Alienation Act. The Courts be- 
low have held that Haitars are asab-division 
of Rajputs, but plaintiff allegea that Hattars 
are Tarkhans, It is not disputed that 
Rajputs are an agricultural tribe. The 
disputebetween the parties thus: centres 
round the question whether the Hatiars 
form a sub-division of tha Rajput tribe. 
Ths learned Counsel for the respondents 
does not dispute that ib. is open to Oivil 
Courts to go into. this question and de- 
termine whether the Deputy Commissioner 
had jurisdiction to take action under s. 14 of 
the Panjab Land Alienation Aet. 

The Oourts. below have ‘not, however, 
given any independent finding’ on the 
above question on the evidence -produced 
inthis case. They have merely held that 
the matter was res judicata. The learned 
Oounsel for the appellant--has urged that 
this finding is erroneous, His contention is, 
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thaf inasmuch as the previous suit of de- 
fendants was dismissed, although they 
had pleaded that the sale was contrary to the 
provisions of the Punjab Land Alienation 
Aot, it-must be-held that the above.plea was 
rejected and thesale was not considered 
to be contrary to the próvisions of the Act. 
This contention has no. force; for the 
learned District Judge who decided the 
previous cass distinctly remarked (as 
stated already) that the sale contravened 
the provisions of the Act’ amd-hence ordered 
a copy of his decree to be forwarded tothe 
Deputy Oommissioner under 5,21 (a) of 
the Act. = | 

The learned’ District Judge, however, 
dismissed the suit of Zakri merely on the 
ground that valid necessity and con- 
sideration forthe sale had been proved. 
He didnot give any decision on the plea 
raised by the plaintiffs in that case that 
thesale was void owing to its being 
contrary to the provisions of the Punjab 
Land Alienation Act, Rightly or wrongly 
he left this matter undecided and merely 
sent a copy of his decree to the Deput 
Commissionerto enable him to take suc 
action ashe liked under s. 21 (a) of the 
Act. In these circumstances, it seems 
clear to my mind that the remark of the 
District Judge that the sale contravened 
Act XIII of 1900 was merely in the nature 
of an obiter dictum and could not operate 
as res judicata as his decree was not based 
on that ground. . lam, therefore, of opin- 
ion that the finding of the Courts below 
in this respect is erroneous in daw and 
that tHey should have given an independent 
finding on the evidence produced by the 
parties inthis case. If the defendants are 
not members of an agricultural tribe, the 
other points raised by the appellant will 
notrequire decision at all, and it seems 
futile to discuss them at this stage. 

As a result, the case must be remanded. 
The trial Court did not frame any specific 
issue on the question whether Hattars 
were members of ‘an agricultural tribe at 
the date ‘of the alienation. This point was, 
however, taken to be included in issue 
‘No. 6 and the learned Counsel for the 
appellant has conceded that there is no 
justification or necessity for the parties 
being given any fresh opportunity to 
produce further evidence.on the question, 
Iremand the case to the learned District 
Judgefor recording a finding on the above 
question on the basis ofthe evidence 
already on the record. Report within three 
months, Objections, if any, should..be 
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lodged within ten days after receipt of the 
report. The appeal should then be fixed 
for further hearing as early as possible, 

B, L, Case remanded, 


LAL OHAND, 


LAHORE HIGH COURT. 
MISORBLLANROUS FIRST Orvir, APPRaAL No, 958 
or 1928, 

November 19, 1928, 

Present : —Mr. Justice Bhide. 

SANT SIN GH-—DREFRNDANT— APPRLLANT 
versus 
LAL OHAND—PraiNTIFP — RESPONDENT 

Guardians and Wards Act (VIII of 1890), s. 4ó— 
Failure to produce minor in Court in obedience to 
order—Penalty—Opportunity to show cause, necessity 


Miscellaneous first appeal from an 
ofthe Senior Subordinate J udge, Raval 
pindi, dated the 18th July, 1926. ss 

Mr. Shamair Chand, for the Appellant. 

JUDGMENT.—This appeal was heard 
ex parte as the respondent failed to put in 
an appearance in spite of service. Inthe 
course of proceedings under the Guardians 
and Wards Act the appellant was ordered 
to produce a minor girl who was in his 
custody on a certain date, He failed to 
comply with this order and thereupon 
the learned Senior Subordinate J udge pur- 
porting to act under a. 45 of the Act im- 
posed on him a fine of Rs, 50 ahd a fur- 
ther fine of Rs. 2 per day till the order 
was complied with. This order wag appar- 
ently passed ex parte without giving the 
appellant any Opportunity to show cause, 
It appears from the record that the appel- 
lant presented an application the next 
day saying that he could not produce the 
minor girl in Court owing to her illness 
and that he had appeared in Oourt on the 
date fixed but was a little late, The appel- 
lant asked for areview of the order of the 
Senior Subordinate Judge but the appli- 
cation was rejected on the ground that an, 
appoal was apap HDI. 

e present appeal is prima facie ti 
barred butallowing the days saree tee 
appellant in Prosecuting the application for 
review, I hold it to be within time On 
merits the order of the learned Senior Sub- 
ordinate Judge sedms to be obviously uu: 
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tenable inasmuch as it was passed without 
giving the appellant any opportunity to 
show cause against it. The record shows 
as stated above that the appellant did pre- 
sent an application explaining his failure 
to comply with the Oourt’s order on the day 
following the date on which the orderof 
the learned Senior Subordinate Judge 
was passed. It also appears that the minor 
girl was subsequently made over to the 
respondent. There is no evidence on, the 
record to show that there was really any 
intentional disobedience on the part of the 
appellant and this is also probably the 
reason why the respondent has not cared 
to appear and oppose this appeal, 

I accept the appeal ex parte and set aside 
the order of the learned Senior Subordi- 
nate Judge. 

R. L. Appeal accepted. 
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LAHORE HIGH COURT. 

Firsr Orvin APPEAL No. 833 oF 1924, 
October 29, 1928. 
Present:—Bir Shadi Lal, Kt., Ohief 
Justice, and Mr. Justice Agha Haidar. 
IBRAHIM AND OTHESS—PLAINTIFFS— 
APPELLANTS 
VETSUS 
Musammat BADO BIBI AND orares— 
DaranpanTs—ResPonpgnts, 

Will—Execution of Will—Disposing mind’ —Gift— 
Gift to particular person ibed as possessing par- 
ticular character—Nature of gift. 

When a gift is made tom person who is describ- 
ed as possessing & pals character or relation- 
ship, | gift may be made to him absolutely as an 
individual, or it may be made to him on account of 
that relationship, so that if the relationship fails, the 
gift cannot take effect. The onus is on the donee to 
prove that a gift was made to him irrespective of 
the relationship. [p. 336, col. 1.] 

The mere fact t an illiterate person puts his 
thumb mark on a document purporting to be a 
Will and written by another person does not raise 
any presumption that he had a disposing mind. 
It is not sufficient in order to make a Will that a 
man should be able to maintain an ordinary con- 
veraation and to answer familiar and easy questions. 
He must be able ta appreciate his property, to form 
a judgment with respect to the parties whom he 
chooses to beneflt by it after his death, and if he 
has capacity for that it suffices. [p. 330, col. 9.] 

: First appeal from a decree ofthe Sub- 
ordinate Judge, First Olass, Lyallpur, dated 
the 22nd December, 1923. 

Messrs. Zafrulla Khan and Bashir 
Ahmad, for the Appellants. 

- Messrs. Sain Das and Labha Ram, for 
the Respondents. 

JUDGMENT.—The dispute in this 
case relates to the estate of one Gamun, 
an Arain of the Lyallpur District, who 
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died in 1914, The following pedigree- 
table explains the relationship of the de- 
fendants with the diced Gamun. 





Mela ist wife—Gamun—2nd wife Mamun 
daughte Musammat 
ru DE Sado Bibi, 
(defendant 
Na 1) 
f ) 
Barkat Ali, Allah Di 
(defendant (defendant 
No. 5) No. 4.) 
[ Q d 
Khuda Bakhsh, ai 
(defendant (defendant 
No. 3.) No. 2.) 


It is common ground that Gamun 
originally belonged to a village in the 
Hoshiarpur District, and that he migrated 
to the Lyalipur District when he was 
granted a square of land in the latter 
District, Now, the pleintittKarim Bakhsh, 
who is alréady in possession of one-third 
of the square, claims to the remaining two- 
thirds on two grounds :—(1) that he was 
appointed an heir by Gamun and is con- 
sequently entitled to inherit his estate; (2) 
that the deceased made a testamentary 
disposition in hisfavour. The trial Judge 
has negatived his claim, and against the 
dismissal of his suit he has preferreda 
first appeal to this Court. . 

It ie admitted: on behalf of Karim Bakhsh 
that he was the son of Musammat 
Sado Bibis sister and was in no way 
related to her husband Gamun. It is, 
however, claimed by him that he was 
brought. up by Gamun and treated as the 
adopted son. The evidence to prove this 
allegation is of an unsatisfactory character, 
and is insufficient to prove his claim as 

appointed heir. 
ethers can, however, be no doubt that 
Musammat Sado Bibi, who had no issue by 
Gamun,- was anxious to benefit her sister's 
gon and that she induced her husband to 
execute a deed of adoption in favour of 
Karim Bakhsh and to gift the land in the 
ancestral village to him. His nephews 
Allah Ditta and Barkat Ali promptly filed a 
guit in October, 1908, to resist this invasion 
on their right, to succeed to the pro- 
perty and obtained a decree in January 
1909, declaring that the alleged adop- 
tion was invalid under the Oustomary 
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Law by which the parties were gov- 
erned and would not adversely affect 
their title to the ancestral property of 
Gamun. 

The evidence on the record shows that 
Gamun was an old man of feeble intel- 
lect, and that his wife had acquired a 
complete mastery over him. The document 
on which the present claim is founded, 
was executed by him on Ist April, 1911, 
and is variously described as deed of adop- 
tion or a Will. The executant, after re- 
citing that he had been treating Karim 
Bakhsh as his adopted son and had pre- 
viously adopted him to be his legal heir 
declared thatthe latter should be regarded 
ashis adopted son and should succeed 
upon his death to his entire estate con- 
sisting of moveable and immoveable pro- 
perties. It is, however, significant that 
neitherin his lifetime, nor after his death 
was this deed acted upon, and that, on 
the 12th of Beptember, 1913, he bimself 
asked the Revenue Officer to enter a 
mutation relating to his landed estate in 
the ipud District in favour of Karim 
Bakhsh on the ground that he had orally 
gifted the property to the latter. His 
nephews again intervened, with the result 
that the mutation was disallowed apparent- 
ly onthe ground that he was incapable 
of understanding his affairs and making a 
valid disposition of his property. 

_No further action wastaken in the life- 
time of Gamun, and upon his death in 
1914 the estate was mutated, not in favour 
of Karim Bakhsh, but in favour of Musam- 
mat Sado Bibi. In October, 1917, there 
was, however, a division of the estate among 
the various claimants, in pursuance of 
which, one-third of thesquare was mutated 
in favour of Karim Bakhsh on the basis 
of a gift to him by Musammat Sado Bibi 
and the remaining two-thirds, with the 
exception of two killas, (which were kept 
by her for her own maintenance) were 
given to Qaim and Khuda Bakhsh who 
shared the acyuisition with their cousins 
Allah Ditta and Barkat Ali. Subsequent- 
ly, the two killas kept by her for the 
maintenance were gifted by her to her 
relative Abdullah, and this alienation was 
resented by the nephews. In October, 
1922, they brought an action for a declara- 
tion that the gift of one-third of the 
square made by her to Karim Bakhsh 
should not effect their reversionary rights 
after death. In the following month Karim 
Bakhsh retorted by instituting the present 
suit, claiming possession of the land alienat- 
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ed by her to her nephews, and based his 
title on the deed executed by Gamun in 
his favour on the lst of April, 1911. The 
suit brought by the nephews against 
Karim Bakhsh has been dismissed, and 
there is no longer any dispute about his 
title to one-third of the square gifted to him 
by Musammat Sado Bibi. The question 
for determination in this appeal is whether 
he has established his claim to the re- 
maining two-thirds, 

e evidence produced by him to prove 
the execution ofthe document, upon which 
he rests his claim, consists of the testi- 
mony of two attesting witnesses, who are 
neither disinterested nor reliable persons. 
It, however, appears that the genuineness 
of the thumb mark of Gamun on the 
instrument in question was not seriously 
disputed in the trial Oourt, and we may 
take it that he had executed the deed in 
the sense thathe had affixed his thumb- 
mark to it. The evidence adduced by the 
defendants, however, shows that he was 
not in his proper sense at that time; and 
this evidence, re-inforced as it is by the 
various infructuous attempts made by him 
under the influence of his wife to benefit 
her sister's son, clearly points to the con- 
elusion that he was nota free agent and 
did not possess a disposing mind. 


The learned Counsel for the appellant, 
while conceding that in view of the 
judgment pronounced by the Hoshiarpur 
Court in January, 1908, the adoption of 
Karim Bakhsh by Gamun cannot be re- 
garded as a valid transaction contends 
that the adoption though invalid should 
have the same effect as a gift of his land 
by the adoptive father to the adopted son. 
It is true that the land in dispute was the 
self-acquired property of the deceased, and 
it has been held in Sant Singh v. Sadda (1), 
that an adopted son, who has obtained 
possession of non-ancestral land, may be 
allowed to retain it, even though his adop- 
tion may be invalid qua the ancestral 
property. It must, however, be remem- 
bered that in the present case adopted son 
is not in possession of the estate and that 
it is he who has brought the suit for the 
recovery ofthe property from the heirs 
of the deceased who have beenin posses- 
sion of it since 1917. Now, assuming, 
for the sake of argument, that adoption 
may be viewed as tantamount to a gift, 
we are clear that the document, upon which 


3912 l4 Ind, Cas. 23; 03 P. R. 1912; 222 P. W. R, 
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“the plaintiff relies, cannot for want of 
registration be admitted in evidence in 
order to prove the gift, and that oral 
evidence is - equally inadmissible. It is, 
however, urged that the deed contains a 
mere recitalof adoption which event took 
place many years before its execution. 
But we.do not know when the alleged 
&doption took place and whether Gamun 
ever intended to give his property to 
Karim Bakhsh irrespeotive of his supposed 
character as an adopted son. The proposi- 
tion of law is firmly established that, 
where a gift is made to a person who is 
described as possessing a particular 
character or relationship, the gift may 
be made to him absolutely as an indivi- 
dual, or it may be made to him on account of 
that relationship, so that if the relation- 
ship fails, the gift cannot take effect. The 
onus is upon the plaiutiff to prove that a 
gift irrespective of the relationship was 
ever made to him, and this onus he has 
failed to discharge. 

Coming now to the alternative ground of 
attack, we have to determine whether 
Gamun made such a testamentary dis- 
position of his property as would sus- 
tain the present claim. Now, supposing 
that the deed executed by him in April, 
1911, may be held to be a Will, it is obvious 
that the mere fact that an illiterate person 
puts histhumb-mark on a document writ- 
ten by another person does not raise any 
presumption that he had a disposing mind. 
it is true that the Subordinate Judge, 
in arriving at his finding adverse to the 
plaintiff, has been influenced by some 
inadmissible evidence, such as the re- 
port made by Mr. Salusbury in his capa- 
city asa Revenue Assistant and the deposi- 
tion of Capt. Halliley in a criminal case; 
bub after excluding it from consideration, 
we still hold that the plaintiff has not suc- 
ceeded in discharging the onus as to the 
due execution of the Will which was undoub- 


tedly upon him. As observed by their Lord-. 


ghips ofthe Privy Oouncil in Harwood v. 
Baker (2) the testator “must also have 
capacity to comprehend the extent of his 
property, and the nature of the claims of 
others whom, by bis Will, he is excluding 
from all participation in that property.” 
To the same effect are the following obser- 
vations of Oresswell,J., in Sefton v. Hop- 
wood (3) ae: 

- “It is not sufficient in order to make a 


(2) (1810) 3 Moo, P. 0.282; 13 E. R. 117; 50[R. R 
7 E - : 


(3) (1860) 1 F. & F. 678, n 
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Will that a man should be able to maintain 
an ordinary conversation and to answer 
familiar and easy questions. He must have 
more mind than suffices for that. He must 
have what the old lawyers called ‘a dis, 
posing mind ; he must be able to dispose of 
his property with understanding and 
reason. This does not mean that he should 
make what other people may think a sensi- 
ble Will or a reasonable Willor a kind Will 
EEN But he must be able to understand 
his position ; he must beable to appreciate 
his property, to form a judgment with 
respect to the parties whom he chooses to 
benefit by it after bis death, and if he has 
capacity for that it suffices.” i A 
It must be remembered that Gamun - left 
him surviving not only four nephews: but 
also five daughters by hisfirat wife, but the 
alleged Will excludes all of them from 
participation in his estate. Farther, if-he 
had intended this document to evidence the 
final disposition of his property, one 
would expect that he would have taken 
the precaution of getting it register- 
ed. Indeed, it is doubtful whether he 
was even conscious of its existence, but at 
any rate he did not attach any importance 
to it because, as stated above, in September, 
1913, he put forward an oral gift to Karim 
Bakhsh in order to induce the Revenue 
Authorities to effect a mutation of the land 
in his favour, Nor did Karim Bakhsh hini- 
self assert his claim to the estate on the 
death of Gamun. It was Musammat Sado 
Bibi in whose favour the property was 
mutated, and this could not be the case if 
the disposition contained in the document 
was considered by Karim Bakhsh to be a 
valid transaction. It is futile for him to 
urge that he wasignorant of the existence of 
the Will untilit was produced by Musammat 
Sado Bibi in the suit brought: by .her 
nephews in October, 1922. ; ; 
Upon a careful examination of.the entire 
material before us, including the conduct of 
the plaintiff himself we have reached the 
conclusion that he has failed to establish 
his title ‘to the property. We accordingly 
affirm the judgment of the lower Court and 
dismiss the appeal with coats. Fogle 
R. L, Appeal dismissed. ` 
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MADRAS HIGH COURT. 
BzooND OiviIL Appaa No. L805 or 1928. 
August 31, 1928. 

Present: —Mr, Justice Madhavan Nair. 
VAIYAPURLOHETTIAR—PLAINTIPF 
— ÁPPRLLANT 


veraua 
SUBRAMANIA OHETTIAR AND ANOTHER— 
D&FESNDANTS—RSSPONDENTS, 

Co-owners—Partition—Property left undivided— 
Possession of such property, whether adverse to other 
co-owners—Adverse possessicn—Burden of proof. 

Where in a partition between co-owners an item 
of joint property is left undivided and allowed to 
remain in the possession of one of them, such pos- 
Bession must be considered to be that of a co-owner 
and cannot bs held to be adverse in the absence of 
evidence of repudiation of the title ofthe other co- 
owner to his knowledge. The burden of proving 
the adverse, nature of his possession lies in such a 
case on the co-owner who sets itup and the eri- 
dence with regard to it must be viewed from that 
standpoint. |p. 337, col. 2; p. 338, col. 1,] 


Rajagopala Aiyangar v. j : 
ay e ale yangan v. Soundararaja Atyangar 


The mere execution of & mortgage by one oo 


owner does not by itself show that the act is au 
adverse one, . 


338, col. 1. 

Hafiz Abdullah v. Allı (2), followed. 

Second appeal against a decree of 
the Oourt of the Subordinate Judge, 
Ooimbatore, in A. S. No. 354 of 1926 (A. S. 
No, 150 of 1925,{District Court, Coimbatore) 
preferred against that of the Court 
of the District Munsif, Gopichetipalayam, 
in O. B. No. 348 of 1923. 

Measrs, B, Sitarama Rao and B, V. Viswa- 
natha Iyer,for the Appellant. 


Messrs, R. Jayaram and T. S. Swaminathan, 
for the Respondents. 


JUDGMENT.—This second appeal 
arises out of a suit instituted bythe plaint- 
iff for the recovery of his half share of 
the suit property. ‘The plaintiff's father 
and the Ist defendant were brothera. 
Batween them, there was a partition of 
the family properties in the -year 1833. 
This partition ineluded the suit property 
also but it is the common easeof both the 
parties that this property was not divided 
bat was allowed to remain in the possession 
of the lat defendant. The plaintiff's case 
is that the lst defendant was allowed to 
remain in possession for the purposes of 
management so that he may giveover the 
produce of the property to the plaintifs 
sister. The defendant sat up a special 
Gase that the property was given over to 
his possession as it was understood that 
he should have it for himself in case the 
title to another item of property given to 
him under the partition deed was found 
defective; he also pleaded adverse posses 
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sion in support of hi 
three questions for cons 

(1. Whether the pl 
of the lst defendant'e g 

(2. Whether the : 
tion of his possession 1 

(3) Is the plaintii 
&dverse possession? 

On all these issues, 
found in favour of th 
hima decree as praye 
In appeal, only two que 
been argued before the 
Judge, these being, Is t 
sion alleged by the plai 
1st defendant been in 
for over 12 years bef 
the pointe, the learned 
found against thepla 
his suit was dismissed. 

In second appeal, 
appearing: for the 
argues that accepting 
Judge's finding that 
of the permissive po 
him in the plaint i: 
learned Judge's conc 
defendant has been ii 
for over 12 years sho 
inasmuch as that co 
arrived at by the learne 
ing the burden of prov 
sion on the plaintiff. 
with by the learne 
18 of his judgment’ I 
by the Ist defendant 
of 1893 has been pri 
plaint such possession 
year of the partition 
possession by Ist de 
to the share of the plai 
that possession is tr 
consistent with the 
plaintiff's father's titl 
I have found that the 
to prove such a case”. 
is evidently under the 
moment the plaintiff 
special case of permis 
up by him, the conclus 
follow that the defend 
&dverae. That this is 
understand aright the 
of the parties to the 
admitted that the pro 
tha father of the plaint 
ant was allowed to re 
on bahalf of both. His 
property with respect to 
be considered to be th 
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owner and, therefore, unless he shows 
that he has repudiated the title of the 
plaintiff to the knowledge of the plaintiff 
or has done some act adversely, that also 
to the knowledge of the plaintiff, he cannot 
be heard to say that his possession is 
adverse. It is uunecessary to refer to 
authorities on this question, but the 


legal position is well-stated in a decision 
in Rajagopala Aiyangar. 


cf our Court 
v. Soundavaraja Aiyangar (1). Therefore, 
unless the defendant proves that he haa 
been holding possession in the way that 
I have stated, it is wrong to conclude 
from his bare possession that his possession 
is adverse. The burden of proving the 
adverse nature of his possession lies on him 
and the evidence with regard to that point 
must be viewed from thatstandpoint. It 
is with respect to this point that one of the 
defects in the judgment of the lower Court 
appears. In pars. 19, the learned 
Judge refers to a mortgage that was 
exécuted of this property by the let defend- 
ant. The execution of themortgage does 
not by itself necessarily show that the act 
is an adverse one. It must be shown as 
pointed out in Hafiz Abdullah v. Alli (2) 
that it was with the knowledge of the 
plaintiff that such mortgage of the pro- 
perty was given by the Ist defendant. It 
ia only then that an inference that the lst 
defendant has been dealing with the pro- 
perty as his own could be drawn. The 
learned Subordinate Judge should, there- 
fore, consider the evidence on the record on 
the question of &dverse possession having 
regard to these observations. 

The judgment is defective in another 
respect also, The defendant set up 
the special case, which I have 
already referred to above, namely, 
that the property was given over 
to him to make up for a possible defect in 
the family’s title to another item of pro- 
perty. If he is ableto make out this case, 
that by itself would enable him to resist the 
plaintiff's suit. Some reference is made to 
this aspect of the defendant's case in para. 
15 of the learned Judge's judgment, but it 
has not been considered as a separate 
question and the evidence relating to it has 
also not been discussed by him. This 
question also shouldbe considered by the 
lower Court before the case is finally 
disposed of. I would, therefore, set aside 


(1) 74 Ind. Oas. 1018; (1033) M. W. N. 636; 45 M. Le 
J. 476; A. L R. 1924 Mad. 113. 

. @) 71 Ind. Ons. 640; 31 A. L.J. 201; A.L R. 1993 
All. 281, 
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the decision of the learned Judge and ask 
the lower Court to dispose of the case on 
the merits, the two questions for eonsidera- 
tion being: (1) Has the defendant been able 
to prove that he has been in adverse 
possession of the properties for over the 
statutory period? (2) Has the defendant 
made out the special case set up by him in 
his written statement? No fresh evidence. 

The appellant will get his costs in this 
Court; the other costs will be provided for 
by thelower Court at thetime it disposes 
of the appeal. The Oourt-fee will be 
refunded. 


Y. N. Y. Case remanded, 


MADRAS HIGH COURT. 
Sgoonp Oivin APPRaL No. 1462 or 1924, 
January 30, 1928, 
Present:—Mr, Justice Wallace and 
Mr. Justice Srinivasa Ayyangar. 
VYSYAM KANDIYAL alias PUNATHIL 
KANDAN--DRFRNDANT—ÀPPRLLAKT 


vOT818 E 

: NEELAMBALATHI ANDI AND OTHERS 

: —PraiNTIFES— RESPONDENTS. 

Malabar Law—Tiyyas of Calicut—Makkathayam 
Law—Impartibility, custom of. 

The Tiyyas of Calicut in Malabar follow the 
Makkathayam Law. But Mekkathayam Law means 
merely a system of inheritance by sons distinct from 
Marumakkathayam Law, a system of inheritance by- 
daughters, and, in itself, it imports no custom one 
way or the other onthe question of pantibility. [p. 
339, col. 1.] 

Where a custom of impartibility is proved by 
evidence to prevail amongst the members of a com- 
munity, effect must be given to the eame, [p. 339, col. 

J 


Raman Menon v. Chathunni (2) and Parambarathil 
Patukkayul Chakkutti v. Kothambra Chanduktt$ (6), 
considered. 

Thaikkandhs Pokkanchert v. Iivathukkal Achuttan 
(5), referred to. 


Second appeal against a deoree of the 
District Court, South Malabar at Oalicut, 
in Appeal Suit No, 304 of 1923, preferred 
against that of the Court of the Principal 
District Munsif, Calieut, in O. 8. No, 40 
of 1922. 

Mr. Swaminathan, for the Appellant. 

Mr. K. P. Ramakrishna Atyar, for the. 
Respondents, 


JUDGMENT. 

Wallace, J.—This second appeal is 
against the decision of the lower Appellate 
Court ina suit for title. The question at 
issue depends on. whether the families of- 


plaintiffs and defendants who are Tiyyas 
of Calicut governed by the Makkathayam 
Law, follow or do not follow a custom by 
which joint family estate is not compul- 
Borily partible. The lower Appellate Court 
has held that among the Tiyyas of Oalicut 
the joint family estate is not compulsorily 
partible. 

The discussion before us has centred 
mainly on the application of certain decided 
and reported cases in this Court. That 
the Tiyyas of Calicut follow the Makka- 
thayam Law is not disputed and that is 
also noted in the Local Gazetteer. But 
Makkathayam Law means merely a system 
of inheritance by sons as distinct from 
Maromakkathayam law, a system of inherit- 
ance by daughters, and in itself it imports 
no custom one way or the other on the 
question of partibility. In Rarichan v. 
Perachi (1) it was recognised that in 
Several respects the Customary Law 
governing Tiyyas of Oalicut differs from 
the Mitakshara, and it was decided, there- 
fore, that the Oustomary Law isa matter 
of evidence and proof. In Raman Menon 
v. Chathunnt (2) it was held that no custom 
to the contrary having been made out, 
the Makkathayam Tiyyas of : Calicut 
follow the Marumakkathayam Law of non- 
partibility. Imbichi Kandan v. Imbichi 
Penno (3) isto thesame effect. In Velu 
v. Chamu (4) it was held that Raman 
Menon v. Chathunni (2) is confined to 
Tiyyas of, Caliecut. In "Thaikkandhi Pok- 
kancheri v. Illivathukkal Achuttan (5) it 
was held that, in the absence of proof to 
the contrary the Mitakshara must be the 
law which prevails and the same proposi- 
tion is laid down in Second Appeal No. 
518 of 1901. The whole question has been 
discussed at length in Parambarathil Patuk- 
kayil Chakkutti v. Kothambra Chandukutti 
(6) which was also a case from Oalicut, 
wherethe general conclusion is stated that 
in the absence of evidence to show what is 
the rule of Oustomary Law on any point 
the Hindu Law must be applied. I 
agree with the principles laid down in 
Parambarathil Patukkayil Chakkutti v. 
Kothambra Chandukutti (6) and in par- 


ticular the expression of opinion there 
in that  Thaikkandhi Pokkancheri v, 
Illivathukkal Achwttan (5) goes so far. 
d 15 M. 281. 
2) 17 M. 184. 
3) 19 M. 1. 
4) 22 M. 297. 
E 60 Ind. Oas. 209; 39 M. L. J. 427; 13 L. W, 101. 
(6) 105 Ind. Cas. 55; 83 M. L, J. 388; 39 M. L. T. 314; 
A. I. R. 1927. Mad. 877; (1928) M. W. N. 261. 
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The general principle of law then is that 
it lies upon the plaintiff to establish firat 
what is the Customary Law of inheritance 
os them and the Oourt has to 
ecide first whether they have proved such 
a Oustomary Law; then if the Court decides 
that they have proved it, that is their 
law and that isthe law which the Court 
has to apply to them; if they have not 
proved it, then the Court will, in the 
absence of proof of what their law is, . 
apply to them the ordinary Mitakshara 
Law. The lower Appellate Court haa 
viewed the case from this aspect, and 
come to a definite finding of fact on the 
evidence to clinch which it calls-in-aid 
Raman Menon v. Chathunni (2) as laying 
down the law applicable to Makkathayam 
Tiyyas so that in its view on the evidence 
the law/applicable to the parties in this case 
is notthe Mitakshara Law of partibility 
but the law of impartibility. I think it, 
therefore, not necessary that the case should 
be remanded fora re-hearing. The second 
appeal is, therefore, dismissed with costs. 
Srinivasa Ayyangar, J.—Theques- 
tion in this second appeal is whether the 
decision of the learned District Judge in 
the lower Appellate Court is wrong that 
according to the Customary Law applicable 
to the family of the parties to the litiga- 
tion there is no right in the membersto 
demand or enforce a compulsory partition. 
For the purposes ofthe present case it is 
unnecessary to canvass the correctness of 
all the observations of the learned Judges 
in the case of Parambarathil Patukkayil 
Chakkutti v. Kothambra Chandukutti (6). 
I take the decision in that case to be, 
that, if it be claimed that the members 
of a particular family, allecit of Thiyyas 
in Calicut, who claim to be governed by a 
special custom whichis notin accordance 
with the Customary Law in South India 
known as the Law of Mitakshara, then the 
burden of establishing such Oustomary Law 
and its incidents is on those who aver it. 
I for my part am not diaposed to brush 
aside the decision of the eminent Judges 
in the case of Raman Menon v, Chathunni 
(2) in the same manner in whichit has been 
treated in thecaseof Parambarathil Patuk- 
kayil Chakkutti v. Kothambra Chandukutti 
(6). That decision was in the year 1893 and 
merely confirmed the view of Mr, E. R. 
Krishnan, the Subordinate Judge, himself 
a gentleman of the West Coast. It has 
been recognised as good law and apparent- 
ly followed without any question during 
over 3) years. We also find that the judg- 
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ment of Sir Arthur Collins in the case of 
Rarichan v. Perachi (1) ia very much to the 
same effect and is with special reference 
to the community referred to as Tiyyas of 
Oalicut. 

The finding by the learned District 
Judge in the Court below is, as will be 
seen even from the opening words of his 
judgment, that the members of the family 
are Tiyyas of Calicut, whatever that may 
mean orsignify. Apparently that desorip- 
tion by the District Judge was not called 
into question in the Court below by either 
of the parties. But it seems to me, how- 
ever, unnecessary in the present case 
to proceed on any general presumption 
as applicable to the case. As I read the 
judgment of the learned District Judge 
in the Court below he has clearly arrived 


at the finding of the fact on a careful ` 


consideration of the evidence before him 
that according to the custom of the par- 
ticular community to which the family be- 
longs no compulsory partition is recognised. 
This is what he says: "Allof them are 
Tiyyas of Oalicnt and they are clear 
that among their community no compul- 
sory partition is recognised.” No doubt, 
he follows up to this statement by the 
following sentence: “They are supported 
by the decision in the Indian Law Reports, 
. Raman Menon v. Chathunni (2), which has 
not been overruled or even doubted in 
the High Oourt till now.” I am unable 
to regard this reference to the decision in 
the case of Raman Menon v. Chathunni (2) 
as viti&ting the finding of fact otherwise 
clearly and cogently arrived at by the 
learned District Judge. 

After the whole of the evidence had 
been adduced and considered there is 
really no room for any question of burden 
of proof,and if onthe evidence so well- 
summarised by the learned District Judge, 
I should be asked to come to a conclusion 
myself, I should have very little hesita- 
tion in coming to the samc conclusion, I 
cannot see how it can be said, having 
regard to the very clear terms of the 
judgment that there is no finding by him 
as regards the Oustomary Law applicable 
to the parties. If that is the finding, it 
follows that even on the authority of thesaid 
case of Parambarathil Pattukkae Chakkutti 
v, Kothambra Chandukutti (6) it is the Ous- 
tomary Law so established that should be 
given effect to, 

It seems to me, therefore, that on the 
finding of the lower Appellate Court no 
question of law really arises and it is 
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really unnecessary to discuss the cor- 
rectness of the obiter dicta in the said case 
and Parambarathil Pattukkayil Chakkuttt 
v. Kothambra Chandukutti (6). 

I, therefore, agree that the second appeal 
should be dismissed with costs. 

V. N. Y. Appeal dismissed, 


MADRAS HIGH COURT. 
Szoonp Orvit ArPsaLs Nos. 100 AND 
101 oF 1923. 

April 19, 1923. 

Present: —Justico Sir Kumaraswami 
Sastriar, Kr., and Mr. Justice Reilly. 
THIRUVENDIPURAM 
OHENGALAMMA GARU AND 
OTHERS—DRFBNDANTS—ÀPPALLANTS IN BOTH 
versus 
IN SgooNp OIvIL APPBaL No. 100 op 1925. 
VEMASANIVEERARAGHAVA 
2NAIDU —PLaINTIPFE— RESPONDENT. 

IN SzooNp Civic ApPgAr No. 101 or 1925. 
VEMASANI VENKATASUBBA NAIDU 
—PLAINTIFF—HRBSPONDRNT, 

Limitation Act (IX of 1908), Sch. I, Arts. 06, 116— 
Suit on personal covenant in registered  mortgage- 
bond— Limitation —Article applicable, 

A suit on a personal covenant contained in a 
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5 tmm Act and not by Art. 66. [p. 341, col 
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When a mortgage document is registered it cannot 
be held that the portion which contains the cove- 
nant to pay ia mot registered under the Act. The 
fact that the Legislature has thought fit to define 
where documents are to be registered does not affect 
the question as to the registration of the document as 
a whole. [p. 342, col 2.] * 

Miller v. Runga Nath Moulick (1), Kameswar 
Pershad v. Bajkumurt Ruttan Koer (13) and Tricom-. 
das Cooverji Bhoja v, Gopinathjt Thakur (12), fol- 
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Ram Din v Kalka Prasad (11) and Ganesh Lal 
Pandit v. Khetramohan Mahapaira (2), explained. 


Appeal against the decrees of the Oourt 
of the Subordinate Judge, Nellore, in 
O. 8. Nos. 12 and 13 of the 1924. 

Mr. G. Lakshmana, for the Appellant in 
Appeal No. 100. - 

Messrs. T. V. Venkatarama Iyer, T. V. 
Ramanatha Iyer, for the Respondent in 
Appeal No. 100. 

Messrs, K. Bhashyam and T. R. Srinivasan, 
for the Appellants in Appeal No. 101. ] 

Messra. A. Krishnaswamy Iyer and Yen- 
katasubbiah, for the Respondent in Ap- 
peal No. 101. 

JUDGMENT. 

Kumaraswaml Sastriar, J.— 
These appeals arise out of two suits filed on 
two mortgages executed by defendants Nos. 
1 to 3, appellants in favour of the plaintift- 
respondent in each of the suits. The deeda 
were mortgage-deeds without possession 
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and they contain & personal covenant to 
pay the amount due on the mortgage. In 
each of the suits the plaintiff after setting 
out the mortgage and the consideration 
prayed for a decree for the amounts 
due. The plaintiff in Appeal No. 100 
prayed for the usual mortgage decres 
for Rs. 38,975-8-9 with coats and 
further interest and the plaintiff ia Appeal 
No 101 for Rs, 39,515 15-8 with costs and 
further interest. Execution of the mort- 

age documents was admitted by the 

efendants but the defences raised were 
that the documents were not properly at- 
tested as required by law in that the attest- 
ing witnesses were not present when the 
executants executed the documents and 
that there was failure of consideration as 
regards a portion of the sums claimed, that 
the endorsements of payment by defend- 
ants Nos. 2 and 3 would not bind the lat 
defendant so as to attract the provisions of 
the sections of the Limitation Act regard- 
ing acknowledgments of payment and that 
the personal remedy is barred as over 3 
years have elapsed from the date of the 
mortgage documents, The Subordinate 
Judge overruled these objections and pass- 
ed the usual mortgage-decree in each 
of the suits and hence these appeals. 

As regards the objection as tothe mort- 
gages being invalid as not having been 
properly attested, the Subordinate Judge 
declined to accept the evidence of P. Ws. 
Nos. 8 and 9, the attestators of the docu- 
ment, who state that they were not present 
when the deeds wereexecuted. He accept- 
ed the evidence on the plaintiff's side that 
they were present at the execution. As 
regards P. Ws. Nos. 8 and 9 it is clear from 
their evidence that they are not worthy of 
any credit when they say that they were 
not present when the documents were exe- 
cuted. As pointed out by the Subordi- 
nate Jadge both these witnesses were very 
reluctant witnesses for the plaintiff. They 
had to be brought to Oourt under arrest. 
P. W. No.9 is the kurnam ofthe village 
which belongs to thelst defendant. He is 
practically her servant. Hoe says he is the 
kurnam of Chittedu which belongs to the 
defendants. He says the writer of the 
documents is hig brother. When asked to 
say why he attested the documents not 
executed in his presence he began by say- 
ing that he attested because he knew the 
Bigaatures of the defendantsand he saya 
that the signatures in Exs. Aand D are 
those of defendants Nos. lto 3. He says 
his house is quite near the house of the 
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defendants being only a hundred yards off, 
Then he turns round and says he cannot 
say the signatures in Ex. D-l are those of 
defendants Nos. 2and 3 because he cannot 
identify the signatures. The Subordinate 
Judge rightly discredited the evidence of 
this witness, The other witness P. W., No. 10 
who attested both the deeds is the Village 
Mansif of a village which belongs to the 
defendants. Healso says that the doca- 
ments were not signed in his presence. He 
began by saying that hecan identify the 
sigoatures of defendants Nos. 2 and 3 
but then he says he cannot say whether 
the signatures in Exs. H-l and D-1 were 
theirs or not and that he cannot say they 
are not theirs, The defendants have not 
ventured to go into the witness-box to deny 
the statements of the plaintiff and his 
witnesses that the documents were execut- 
ed by them in the presence of attesting 
witnesses, nor do they deny that they 
received full consideration. Having regard 
to these circumstances I see no reason ta 
differ from the Subordinate Judge when 
he holds that the documents were properly 
attested. 

The next question is whether there was 
any failure of consideration. Here again 
the Subordinate Judge points out that 
there was nothing in the evidence to show. 
that there was any failure of consideration 
and Mr. Lakshmana forthe defendants atates, 
that he would not press this objection. 

The important question which Mr. 
Lakshmana argued in this case is whether 
in cases of And mortgafe-bonds 
the period of limitation forthe personal 
covenantis 3 or 6 years. His contention 
is that even though the mortgage docu- 
ment was registered the case falla under 
Art. 66 and not under Art. 116. The 
contention for the respondent is that 
in the case of registered documents Art, 116, 
in terms, applies and that the suit is in 
time. I may state that as regards this ques- 
tion there are series of cases in all the 
High Oourte holding that a suit on a person- 
al covenant in a registered mortgage 
dosument is governed by Art. 116, and that 
the 6 years’ rule applies to such cases. I 
may refer to Miller v. Runga Nath Moulick 

1) which has been approved of by the 

rivy Councilin Ganesh Lal Pandit v. 
Khetramohan Mahapatra (2), Rahmat Karim 

(1) 12 C, 283. 

(2) 95 Ind, Oas 839; 53 I A. 13l; A. I. R. 1928 P. O 
56; 24 A. L. J. 615; 430 L J. 515; 28 Bom. L. R, 93]- 
24 L. W 50; 51 M. L. J. 82; 7 P. L T. 501: (1920) M. 
"n d O., W. N. 591; 8 Pat. 585; 310, W, N, 25 
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y, Abdul Karim (3), Ram Narain Singh v. 
Odindra Nath Mookerji (4), Rathnasami v. 
Subramanya (5), Unichaman v. Ahmed 
Kutti Kayi (6), Naubat Singh v. Indar 
Singh (7), Jangi Singh v. Chander Mal (8), 
Lachmi Narain v. Turab-un-nisa (9) and 
Dinkar Hari Kulkarni v. Chhagan Lal 
Narsidas (10). The main contention of Mr. 
Lakshmanna is that the decisions of their 
Lordships of the Privy Councilin Ram Din 
v.Kalka Prasad (11) and Tricomdas Cooverji 
Bhoja v. Gopinathji Thakur (12) compel us 
to hold notwithstanding the current of 
authority in the various High Courts that 
the 3 years’ rule applies, and it is necessary 
to see whether there is anything in these 
decisions which overrules the authorities 
above referred to and decides that the 3 
years’ rule applies in cases of registered 
mortgage documents. If there is, we are 
bound to follow the decisions whatever may 
be the views held by thisand the other 
High Courts. I may point out that so far 
as the claim for a personal remedy on a 
mortgage document is concerned it isa 
claim which arises under the document 
which is registered. Mr. Laksbmanna’s 
argument was that although the document 
might be registered as a mortgage the 
registry only affects the immoveable pro- 
perty and the obligation to discharge the 
debt out of that property and that so far as 
the personal covénant is concerned it is not 
aclaim on the registered document and 
he supports his argument by referring to 
the sections of the Registration Act which 
refer to the place of registration, namely, 
the place where the property or some por- 
tion of it is situate, and contrasts this with 
the other provisions of the Act as regards 
registration of documents which do not 
affect immoveable property in which case 
the place of registration is where the parties 
desire it to be registered. I may point out 
that a mortgage document is registered 
under the provisions of the Transfer of 
Property Act. Section 59 of the Tranefer 
of Property Act requires a mortgage docu- 


(3) 34 O. 872; 60, L. J. 119; 11 C. W. N. 674. 
RO 13 Ind, Gas. 440; 170, W.N. 309; 15 ©. L.J. 


5) 11 M. 56, 

6) 21 M, 242; 8 M, L, J. 81. 

7) 13 A. 200; À. W. N. (1891) 5 

8) 30 A, 388; A. W. N, (1908) 161; 5 A. L. J. 670, 

9) 14 Ind. Cas. 505; 34 A. 246; 8 A. L.J. 297, 

19) 23 Ind, Oes, 363; 38 B. 177; 16 Bom, L. R. 20. 
kii 121. A. 12; 7 A. 502; 4 Sar. P. O, J. 6819 (P. O). 
(12) 39 Ind Oas. 156; 44 O. 759; 1 P. L. J. 262; 15 A. 

L. J. 217; 25 O, L. J. 279; 32 M. L. J, 357; 21 M. L, T, 
262; 21 O. W. N. 577; (1917) M. W. N, 363; 5 L. W, 654; 
19 Bom. L. R. 450; 44 I. A. 65 (P. O.). 
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ment to be registered. Mortgages are 
defined in 8. 58 and certainly mortgages as 
defined include the covenant to pay thé 
money secured on the property where such 
covenant existe. Where a document is 
required under s. 59 to be registered I find 
it difficult to see how any portion of the 
document can be said not to be registered 
for any purpose. What the law says is that 
a mortgage document asa document as a 
whole has to be registered and not portions. 
of it and when a mortgage document is re- 
gistered it is difficult to say that the portion 
which contains the covenant to pay 
is not registered under the Act. The 
fact that the Legislature has thought 
fit to define where documents are 
to be registered does not affect the 
question as to the registration of the 
document asa whole. Itcannotbe sug- 
gn that in all mortgage documents or 
ocuments containing several covenants 
you have toregister each portion of the 
document or each covenant separately in 
order tosecure the benefit of the limitation 
as regards contracts. I do not see any- 
thing in the Registration Act which affects 
this question. After the decision of the Privy 
Council decision in Tricomdas Cooverjt 
Bhoja v. Gopinathji Thakur (12) it is difi- 
cult to hold that the non-payment of a sum 
which a person agrees to pay is not a 
breach of contract in writing. So far as 
rents are concerned their Lordships of the 
Privy Council in thatcase have expressly 
decided after a review of the schenfeof the 
Law of Limitation that a claim for rent 
which is dte under a registered rental 
agreement is governed by Art. 116. I find 
it difficult to draw any distinction between 
a claim for rent under a registered lease- 
deed and a claim for payment of interest 
under a registered mortgage-deed. As 
regards mortgages, in addition to the 
cases I have already referred to of the 
various High Courts, the decision iu 
Kameswar Pershad v. Rajkwmari Ruttan 
Koer (13) considers the question of limita- 
tion in such cases. Their Lordships 
negative the contention that the remedy on 
a personal covenant is governed by Art. 132 
and that the 12 years’ period of limitation, 
can be availed of and state that the period 
of limitation would be 6 years. This is. 
what their Lordships say: "The first objec- 
tion taken to the suit was thatit was barred 
by the Law of Limitation. Prima facie 
this would be obvious, for the bond was 


(13) 200. 79; 19 LA. 234; 6Sar. P.O, J, 241 
(P. 0). 
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by its terms made payable in the month of 
September, 1875, whereas the right to sue 
the defendant to a personal debt would 
be limited for six years, and the present 
suit was not commenced until the month 
of January, 1887, an interval of over 11 
years. The appellant, however, alleges 
that he comes within the limitation appli- 
cable to a charge on immoveable property, 
which would be 12 years; if he is right in 
that contention, the suit, being instituted 
ll yearsand some months afterwards, is 
not barred. But it is necessary for the 
appellant to satisfy this Board that the 
charge upon the estate wasone which was 
binding upon it, and, bearing in mind the 
facts of the earlier suit, and what was said 
by the Board in that case, their Lordships 
are not satisfied that it was so binding in 
fact. In this veiw, the period of 6 years, 
and notthe period of 12 years, applies in 
this case, and the suit is consequently 
barred." Then they deal with the other 
point as to whether the suit was barred by 
res judicata, It seems to me that on the 
facts of this case and having regard to these 
observations their Lordships of the Privy 
Council were of opinion that 6 years’ rule 
was to be applied. As regards Ram Din 
v. Kalka Prasad (11) 1 do not see anything 
in that case which supports the view that 
the Privy Council have decided that 3 years 
is the period of limitation. There the 


question raised was whether Art. 132 
applied to the personal remedy and 
they held tbat Art. 132 did not 


apply. Their Lordships say that the 
question for their Lordships’ consideration 
is whether the lesser period of limitation, 
3 or 6 years as the case may be, has barred 
the personal remedy against the mort- 
pagee even though the mortgage remains 
in full force as against the mortgage 
property. The words 3 or 6 years as the 
case may beobviously refer to unregis- 
tered and registered mortgages. Later on 
their Lordships refer to the 6 years’ rule 
as regards registered bonds. 'lhe head- 
note does not seem to be correct. They were 
dealing with the Act of 1871 in that case. 
In the case in Ganesh Lal Pandit 
v.  Khetromohan Mahapatra (2) there 
are, no doubt, observations which sug- 
gestthattheir Lordships were of opinion 
that the 3 years' rule is applicable. I may 
point out that it is not clear from the facts 
of that case whether the mortgaged docu- 
ment was properly registered and whether 
the claim was ons duly registered docu- 
ment, Itis pointed out by their Lordships 
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that the suit was filed 10 years after the 
debt became payable. Their Lordships of 
the Privy Oouncil refer to and approve of 
Miller v. Runga Nath Moulick (1) where the 
6 years' rule was referred to. In the case 
in Ganesh Lal Pandit v. Khetromohan Maha- 
pak (2) if was not necessary for their 

rdships of the Privy Council to decide 
whether the 3 years or the 6 years’ rule ap- 
plied as the suit would be barred even if the 
6 years’ rule was applicable and the con- 
tention was that 12 years’ rule applied. 
There was no question in the case as to 
whether the 3 years’ or the 6 years’ rule ap- 
plied. We also find that the respondents 
were not represented. Ido not think that 
until there is a clear pronouncement by 
their Lordships overruling the series of 
cases which I have referred to, their Lord- 
ships can byreason of the observation in 
Ganesh Lal Pandit v. Khetromohan Maha- 
patra (2) be said to have altered the current. 
of authority and to have determined that 
in suite on registered mortgages, 3 years’ 
rule is the one applicable especially as we 
cannot on any principle distinguish the 
decision in Tricomdas Cooverji Bhoja v. 
Gopinathji Thakur (12) dealing with claims: 
on registered rent-deeds from those on 
registered mortgages and we find the. 
decision in Kameswar Pershad v. Raj- 
kumari Ruttan Koer (13) expressly states. 
that 6 years’ rule is applicable. I think. 
that Art. 116 applies to mortgages and 
to personal remedies under mortgagea 
which are registered and that the present 
claim is not barred by limitation. 

The appeals fail and are dismissed with 
costs. ; 
Reilly, J.—I agree that in this case we 
Should not be justified in differing from 
the finding of the learned Subordinate 


‘Judge that the mortgages were validly 


executed and attested. Mr. Lakshmanna 
himself does not press the contention that 
there was any failure of consideration. 
The important and interesting point in 
these appeals is the question of limitation 
raised by Mr. Lakshmanna. He contends 
that the poriod of limitation to be applied 
to the personal covenants in connection 
with these mortgages on the part of 
defendants Nos. 2and 3 is only 3 years under 
Art. 66 of the Limitation Act, not 6 years 
under Art, 116, although those personal 
covenants are contained in the registered 
mortgage-deeds. One way in which Mr. 
Lakshmanna has tried to support his con- 
tention is by representing that these 
personal covenants, although they are in- 
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cluded in registered mortgage deeds, have 
not themselves been registered. He asks 
us to accept the theory that these docu- 
menis were registered beeause they were 
mortgages: incidentally it happened that 
personal covenants were set out in them: 
but there was no necessity to register the 
personal covenants, and, therefore, we must 
confine the effect of the registration to the 
mortgages embodied in the documents and 
say that the personal covenants were not 
in effect registered at all. I do not think 
that we can deal with registered docu- 
ments in that way. The reason why these 
documents were registered was no doubt 
that they were mortgage documents: but, 
once they were registered, each was regis- 
tered as a whole, and every covenant con- 
tained in them was also registered. I do 
' not see how we can get away from that 
fact or invent a theory that there may be 
a kind of registration which is no regis- 
tration. Now, if these personal covenants 
are registered covenants, then according 
to a long series of cases quoted by my 
learned brother of this Court, the Calcutta 
High Court, the Allahabad High Court 
and the Bombay High Oourt the period 
of limitation applicable is 6 years under 
Art. 116 not 3 years under Art. 66, and 
we find that there is the authority for 
their Lordships of the Privy Council in 
Kameswar Pershad v, Rajkumari Ruttan 
Koer (13) supporting that view of the 
matter. The same principle, though not 
applied exactly to the same matter, is to 
be found in another decision of their 
Lordships, Tricomdas Cooverji Bhoja v. 
Gopinathji Thakur(19). Mr. Lakshmanna 
has quoted an earlier decision of their 
Lordships, Ram Din v. Kalka Prasad (11),58 
ifit supported his case, but if we look into 
that case, we find that even there their 
Lordehips recognised that the period of 
limitation for a personal covenant might 


in some cases be 3 years and in some. 


cases 6 years. The obvious meaning of 
what they said, I take it, is that it would 
be 3 years if the document were not 
yegistered and 6 years if it were registered. 
The trouble in the present case arises 
from the recent judgment of their Lord- 
ships in Ganesh Lal Pandit v. Khetramohan 
Mahapatra (2). In that case there is a 
reference to Ram Din’s case (11) as if 
it decided, as Mr, Lakshmanna repre- 
sents, that the period of limitation was 
only 3 years. I must confess that I find 
it a little difficult to followthe reference 


to Ram Din's case (11) in this recent decision, _ 
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What is actually said in quoting Ram Din's 
case (11) is that it was held by the Privy 
Council that, when a mortgagee sues on 
a personal covenant to make the mort- 
gagor responsible for any deficiency in the 
realisation of the mortgage-debt out of the 
mortgage properties, the claim would be 
barred in 3 years. That would have been 
the case if the mortgage-deed had not been 
registered ; and it was possible at the time 
to which the decision inRamdin's case (11) 
related that some mortgage deeds would 
not be registered. But further on in this 
recent decision we find their Lordships of 
the Privy Council quoting Miller v. Runga 
Nath  Moulick (1) with approval. They 
not only mention that case with 
approval: they quote a long passage from 
it in extenso, and that passage ends with 
the words: “The claim to make the defend- 
ants personally liable has, therefore, been 
rightly held to be barred by limitation, 
the present suit having been commenced 
more than 6 years’ after the accrual of 
ihe cause of action", There it is quite 
elear the learned Judges of the Calcutta 
High Oourt took the view that the period 
of limitation was 6 years, and their Lord- 
ships in this very ease, on which Mr. Lak-: 
shmanna 80 much relies, appear to approve 
ofthat. They quote the statement without 
any dissent whatever. In the next pare- 
graph it is true they go on to say that 
in the case with which they are dealing 
Art. 66 and a period of 3 years apply. What 
they say is: “The cause of aotioh on the 
personal covenant accrued to Behari Lal 
Pandit wlien Suryamani failed to pay the 
mortgage-debt, viz, within 6 months from 
the date of the mortgage. And the claim 
had become barred under Art. 66 long 
before the execution of the razinama and 
the conveyances thereunder.” Now at first 
sight that looks as if their Lordships were 
dissenting from the long series of cases in 
the Indian High Courts which I have 
mentioned and from their previous deci- 
sions in this matter. The question was not 
one of any moment in Ganesh Lal Pandit's 
case (2) because the time for payment under 
the present covenant in that particular 
case occurred in 1885 and, therefore, whe- 
ther the period of limitation was 3 years 
or 6 years, it was all very ancient history, 
whi¢h could not affect the result of the 
case. But the statement that Art. 66 
applies is certainly a puzzling one; and 
it would be very difficult for us to recon- 
cile it with a long series of decisions in 
the Indian High Oourts and with their 
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Lordships’ own earlier pronouncements, if we 
were assured that the mortgage-deed with 
which they were dealing in that particular 
ease had been validly registered, Unfor- 
tunately we have not got the facta of that 
ease before us. The judgment of their 
Lordships starts by saying that it is 
unnecessary to set out the facta at length 
because they have baen set out 
very clearly in the jadgement of the High 
Oourt which was under appeal. But it 
does appear from an early passage in their 
Lordships’ judgment that there was some- 
thing wrong with the mortgage deed then 
in question. It had some taint of invalid- 
ity, though what exactly is not clear. Their 
Lordships say: “They (that is the Judges 
of the High Court) have also held that 
the principal mortgage purporting to have 
been executed by Suryamani was not 
executed in compliance with the provisions 
of the law so asto make it binding on 
Buryamani" It would be very interesting 
and profitable for us to know exactly what 
was wrong with that mortgage; but I 
suspect it had something to do with a 
defect in registration. If we goa little 
further in their Lordships’ judgment, we 
find that Suryamani had executed a power- 
of-attorney in favour of a man called 
Lakhan Mahanty authorising him to execute 
and register this mortgage-deed and also 
to execute and register a sale deed. In the 
end it appears she executed the mortgage- 
deed herself but Lakhan Mahanty pur- 
ported to execute the sale deed on her 
behalf, and their Lordships find that his 
execution of the sale-dead on*her behalf 
was invalid because there was a defect in 
his power-of-attorney, It does not appear 
to me at all improbable that tha mort- 
gage-deed was presented for registration by 
Lakhan Mahanty, as was intended by 
Suryamani, and, if that was so and if the 
power-of-attorney was defective, then the 
registration was invalid. It happened that 
on that mortgage there wasa suit in 1896, 
in which the mortgegee obtiined an ex 
parte decree, and in execution of that 
decree the property was brought to sale. 
But that also was ancient history, into 
which their Lordships did not think it 
necessary t? go for the disposal of the case 
before them. It will be seen that there 
was something wrong with the mortgage- 
deed in question in that case, and there 
is at least som» reason to suppose that 
what was wrong was thatit was invalidly 
registered. Now, when their Lordships 
have made a statement that the period of 
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limitation for a personal covenant in a 
mortgage-deed is 3 years instead of 6 
years, as had been almost uniformly held 
before, and have not discussed the matter 
in detail, but have merely stated it as a 
fact applying to that particular case, it 
appears to me to be more reasonable to 
suppose that they did so because the mort- 
gage-deed then before them was invalidly 
registered than that they intended to upset 
the Jaw a3 understood in this country on 
a’ question of great importance generally 
though of no consequence in the case 
before them without stating their reasons 
far more elaborately than has been done 
in that case. I think there is good reason to 
suppose that Ganesh Lal Pandit'a case (2) is 
not really an authority forthe proposition 
for which Mr. Lakshmanna wishes to use it,. 
namely, that the period of limitation for a 
personal bond embodied in a registered 
mortgage deed is 3 years under Art. 66 
instead of, as previously held, 6 years 
under Art, 116. 

I agree therefore that both these appeals 
must be dismissed with costs. 

Y, N. Y, Appeals dismissed. 


MADRAS HIGH COURT. 

ÁPPBAL against OnpEan No. 395 or 1926, 

April 3, 1928. . 
Present:—Mr. Justice Devadoss. 

On difference of opinion between Mr. 
Justice Odgers and Mr. Justice Curgenven. 
Tus OFFIOIAL REOEIVER, 
ANANTAPURC--APPELLANT 
versus 

RAMACHANDRAPPA MINOR BY NBXT 

FAIEND BALA NAGAMMA. AND O1HBRS— 

RESPONDENTS. 
Provincial Insolvency Act (V of 1920), e. 88 (2)— 
Hindu Law-Jowt family business—Manager ad- 
judicated insolvent—Shares of minor members, whe- 
ther can be sold by Official Receiver—‘Property', 
meaning of. 

Per Devadoss, J. (agresing with Odgers, J., and 
disagreeing with Curgenven, J.)—In a Hindu joint 
trading family where there are one or more minor 
members and the manageris not the father, and the 
adult members including the manager have been 
adjudicated insolvents, the power of the manager to 
dispose of the joint family property for debts in- 
ourred for trading Ni cen passes to and becomes 
exercisable by the Official Receiver so as to bind the 
minors’ shares  [p. 349, col. 1; p. 352, col. 1.] 
| IR Chetti v. Thanikachalla Mudalt (4), fol- 
owed. 
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Appeal against an order ofthe District 
Court, Anantapur, in Interlocutory Ap- 
plication No. 129 of 1926, in Insolvency 
Petition No. 24 of 1924. 


This appeal came on for hearing before a 
Division Bench of this Court (Odgers, J., 
and Ourgenven, J.) on the 28th and 29th 
of March, 1927. 

Mr. T. R. Arunachala Ayyar for Mr. B, 
Somayya, for the Appellant, 

. Mr. V.S, Govindachar, for the Ist Re- 
spondent. i 
The Court delivered the following 


JUDGMENT. 

Odgers, J.—This is an appeal from 
the order of the District Judgeof Ananta- 
pur on a petition under s. 65 of the Pro- 
vincial Insolvency Act to set aside a sale 
with regard toa cerlain minor's share 
in the properties sold. The matter con- 
cerns a trading family and the debts have 
been incurred for the family trade. The 
Official Receiver sold the joint family 
properties for the benefit of the creditors. 
The joint family consists of the second 
and thirdinsolvents andtheir undivided 
brother, the petitioner and another, mem- 
ber, nephew of the first insolvent. The 
sole question in this case is whether the 
powerof the second insolvent as the 
managerbut not the father ofthe joint 
Hindu family vestsin the Official Receiver 
to permit him to sell the share of the minor 
in the property. It is, of course, clear 
that the minor cannot be adjudicated an 
insolvent.and in Sanyasi Charan Mandal v. 
Asutosh Ghosh (1), which wasa case like 
the present of a minor partnerin 4 
family concern, it was held that the minor 
should not be adjudicated simply be- 
cause there was a restricted remedy under 
the Oontract Act against his share in the 
partnership. The Court expressly said 
that it would make no difference if it 
werea Hindu trading family. Itis now 
settled by the Privy Oouncil in Sat 
Narain v. Behari Lal (2) that it is not the 
share of the members of the joint family 
that vestsin the Official Receiver but 
the power ofthe father to sell the shares 
of the other members under certain cir- 
cumstances. Their Lordships lay this down 


(1) 26 Ind. Cas, 836; 420 225. 
(2) 84 Ind. Oas. 883, 6 L. 1; 47 M. 
0 


. R O. 

& A. L. R. 1332; A. I. R. 1925 P. O. 18; (1925) M. W. 
N. 1; 28 A. L. J. 85; L. R. 6 A. (P. O) 1; 26 P. L. 
R 81; 27 Bom. L. R. 135; 21 L, W. 376; 1 Lah Oas. 
I. A, 22 


L. 
500; 10. W. N. 916; 29 O. W. N, 797; 521, 
(P. 0). 


ORFIGIAL RECBIVER, ANANTAPUR V. RAMACHANDRAPPA, 


114 I. O. 1929 


perfectly clearly although they also make 
it clear that under 8.52 (2) of the Presi- 
dency Towns Insolvency Act or in some 
other way the property of the sons may be 
made available for payment of the father's 
just debts. That was explained by a 
Fall Bench of this Court in Balaven- 
kataseetharama Chettiar v. Official Receiver, 
Tanjore (3) which was the case of a father. 
Krishnan and Ramesam, JJ , held that such 
a power vests in the Receiver under s. 28 of, 
the Act astheinsolvent’s property and not 
88 property unders. 2 (d), which was the view 
taken by Venkatasubba Rao, J. I donot 
understand the learned Judges to have bas- 
ed their decision exclusively on the fact that 
the manager in that case was thesfather, be- 
cause it seems to me that if you can base 
the decisions as the majority did ons. 28 
of the Act, you are free fromthe defini- 
tion ins. 2 (d) which says that property 
includes “any property over which or the 
profits of which any person has a dispos- 
ing power which he may exercise for his 
own benefit.” It has been contended that 
in the face of that section itis only father's 
power that can possibly vest in the, 
Official Receiver, namely, the right to sell 
the joint family property for the payment 
of hisown just debts. ButI fail to see 
any difference in principle between that 
and the case of a brother (manager) who 
is justifiedin selling the joint property for 
aying the debts of the joint family 
Daaa, The minor was interested in the 
business just as the manager wasand if 
the manager can sell in order to preserve 
the business it seems to methat heis 
exercising ;a disposing power which he 
may exerciss for his own benefit. The 
Privy Council in Sat Narain v. Behari Lal 
(2) although they refer to the case in 
Rangayya Chetti v. Thanikachalla Mudali 
(4) later on say thatit was decided under. 
a different Statute and that Sanyasi Charan 
Mandal v. Asutosh Ghosh (1) was a partner- 
ship caseand these are not directly in 
point. In the first of these cases, Bub- 
rabmanya Ayyar, J., following Fakirchand 
Motichand v. Motichand Hurruckchand (5) 
held that the Official Assignee could con- 
vey the shareof the  sonsinthe joint 
property butnot the share of the brother. 
It seems to me that once you get the 
idea admitted ofthe power of disposition . 


(3] 97 Ind Cas, 825; 49 M. 849; 51M. L., J. 269; 24 
L. W. 345; (1926) M. W. N. 743; A. I. R. 1926 Mad, 994 
F.B). 
i 9 9 M. 74. 
(3) 7 B, 438; 8 Ind, Jur, 93, 
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over the property of the insolvent which 
is clearly established in Sat Narain v. 
v. Behari Lal (2) and Balavenkataseetharama 
Chettiar v. Official Receiver, Tanjore (3) there 
is no difference between the power of the 
manager if heis afatherand the power 
of the manager when he is a brother or 
other relation evenin the case of a minor 
partner who cannot be adjudicated, Iam 
supported inthis view bya very recent 
decision of Waller and Madhavan Nair, 
JJ.,inA, A.O. No. 31 of 1925 which was 
a case Of a brother or paternal cousin in 
which they say the power ofthe manager 
to deal with joint family property vests 
in the Official Receiver, relying on the 
observations of Subrahmanya Ayyar, J., in 
Rangayya Chetti v. Thanikachalliia Mudali 
4). Í weuld, therefore, hold that the learned 

istrict Judge is wrong and that the 
Official Receiver, though he did not 
succeed to themanagership of the family, 
had vested in himthe manager's powers of 
disposition. 


The civil miscellaneous appeal should, 
therefore, in my opinion, be allowed with 
costs, 

Curgenven, d.—The question we 
have to decide in this case is whether upon 
the manager of a Hindu family and some 
but not all the other members carrying 
on a family trade being adjudicated in- 
solvents the Official Receiver can, under 
the Provincial Insolvency Act V of 1920, 
sell the whole joint family property in- 
cluding the shares of those not adjudicated. 
Inthe present case, the members ad- 
judieated were au uncle and twoout of 
three brothers, the third brother who 
was not adjudicated beinga minor. In 
the order now under appeal the learned Dis- 
trict Judge has held that the minor's share 
is not liable to be sold. 

There isa clear distinction between the 
vesting of joint family property in an 
Official Receiver and the vesting of a 
power of dispcsal over that property. 
It has been held by the Privy Oouncil 
in Sat Narain v. Behari Lal (3) that upon 
the adjudication of a Hindu father under 
the Presidency Towns Insolvency Act the 
property of the joint Hindu family con- 
sisting of himself and his sons doesnot 
thereby become vested in the Official 
Assignee but only the father’s undivided 
share so vests; and this decision applies 
equally to an adjudication under the Pro- 
vincial Act, A fortiori the rule holds good 
if we substitute a family manager other 
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than a father fora father. This decision 
of thoir Lordships came under con- 
sideration in a recent Madras case, Balaven- 
kataseetharama Chettiar v. Official Receiver, 
Tanjore (3), where the question which arose 
was whether, upon a father’s adjudication 
under the Provincial Insolvency Act, his ` 
power to sell his son's shares, as well as 
his own share, for paying his just and 
proper debts vested in the Offcial 
Receiver. The point raised being deemed 
one'of considerable importance,a Bench 
consisting of three Judges (Krishnan,Rame- 
sam and Venkatasubba Rao, JJ.) was 
constituted to decide it. They unanimously 
affirmed the proposition, agreeing that the 
Privy Oouncil decision went no further 
than to lay down that the son’s share did 
not vest, and left undecided this further 
point. Accepting then as we must, the 
view ofthe insolvency law taken by this 
Full Bench, does it follow that the power 
of-disposal of a manager of a Hindu family 
also vests, under the Provincial Insolvency 
Act, in the Official Receiver? 

The point which the Full Bench had in 
effect to decide was whether the word “ pro- 
perty "ag used in s. 28 of the Provincial © 
Insolvency Act, included a father's disposing 
power over his son's share. “Property” 
is defined in s.2(d) a8 including "any 
property over which, or the profits of 
which, any person has a disposing power 
which he may exercise for his own 
benefit." Krishnan, J., thought that there 
might be some diffieulty in applying this 
definition because in the Lahore case their 
Lordships seemed to be of opinion that the 
similar definition in 8. 2 (e) of the Presidency 
Towns Act contemplated only an ‘absolute 
and unconditional power of disposal,” 
which a father’s power is not; but he 
thought thats. 28 was enough to vest the 
power in the Receiver as a species of 
property belonging to the father. Ramesam, 
J., who doea not refer to the definition, 
seems to have been of the same opinion. 
Venkatasubba Rao, J., deemed the defini- 
tion in 8, 2 (d) ofthe Provincial Insolvency 
Act to include “the qualified and restricted 
power of a Hindu father." 

Whatever view be taken of the scope of 
the definition, it appears to me that by 
qualifying the words "'disposing power" 
by the words “which he may exercise for 
his own benefit" the intention was to 
exclude a disposing power which the 
debtor was competent to exercise only in 
& representative capacity; and it can 
scarcely be gainsaid, I think, that a manager 
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disposes of family property in this capacity. 
The judgment of Subrahmanya Ayyar, dJ., 
in Rangayya Chetti v, Thanikachalla 
Mudali (4) which has been relied upon in 
a case (A.A. O. No. 31 o£ 1925) recently 
decided by Waller and Madhavan  Nair, 
JJ., has been criticised before us as not 
giving due weight to this distinction. 
The single insolvent had undivided 
sons and an undivided brother, and after 
holding that the insolvent had disposing 
over his sons’ shares, the learned 


power 
Judge continues “Nor as to the 2nd 
defendant (the brother) am I able to 


see any sound distinction, in principle 
between his case and that of the other 
defendants (the sons) just referred to. 
For if the son's share is property which the 
father has power to dispose offor his own 
beneft,..how can the share of any othor 
undivided co-parcener, which the managing 
member can convey for debts incurred by 
him for legal necessity, be treated different- 
ly?" The distinction in principle is 
perhaps that the son’s property is liable 
for the father’s personal debts contracted 
for his own benefit so long, of course, as 
they are not contracted for purposes illegal 
or immoral, whereas as family manager, 
he can contract binding debts not for his 
own benefit but only for the benefit of the 


family. 


In Nunna Brahmayya Sethi v.Chidaraboyina 
Venkitaswany (6) the question arose whether 
the undivided share of a minor co-parcener, 
son of one of the insolvents, vestedin the 
Official Assignees. The judgment of Bhashyam 
Ayyangar, J., must be read subject to the 
observations made uponit by their Lordships 
in Sat Narain v. Bihari Lal (2); it was 
passed undera different Statute,and need 
not be takenas authority under either of 
the present Insolvency Acts. I only wish 
to extract from it, here, the following 
remark of the learned Judge :— 


“f the question were res integra and 
not covered by a course of judicial 
decisions, bearing upon the corresponding 
expression occurring ins. 266 of the Civil 
Procedure Code (now s. 60) I should 
entertain considerable doubt es to whether 
a power, which, under the Hindu Law, a 
managing member of a joint Hindu 
family has over the interests and 
shares of the junior members in the family 
property, is, within the meaning of s 30 
ofthe Insolvency Act, a power vested in the 


(6) 26 M, 214, 
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insolvent which he can lawfully execute 
for his benefit." 

Since the Privy Oouncil have now 
deprecated the practice of deriving an 
analogy from 8. 266 of the Civil Procedure 
Oode and have upon this ground among 
othera disposed of the cases which stood 
in the learned Judge's way, this observa- 
tion is entitled,I think, to much weight 
as an expression of Bhashyam Ayyangar, 
J.'B personal opinion. Official Assignee of 
Madras v. Ramachandra (7) is another 
case the authority of which has been 
affected by the Privy Oouncil decision, for 
it lays down that an Official Assignee, in the 
case ofa managing member's insolvency, 
can take possession ofthe family property, 
and, of course, it would follow that he has 
the power of sale in respect of debts 
binding on the family. 

A case in which the contrary view was 
taken is Sanyast Charan Mandal v. Asutosh 
Ghosh (1) also referred to ia the recent 
Privy Oouncil judgment. After considering 
the English case Lovell and Chrisimas v. 
Gilbert- Walter Beanchamp (8) Mookerjeeand 
Beacheroft, JJ., say:—" The decision of 
the House of Lords cannot, consequently, 
be rightly regarded as an authority for the 
proposition that in a bankruptcy proceed- 
ing itis open to the Court to direct the 
Receiver to deal with assets other than 
those belonging tothe persons who had 
been adjudged insolvente, It would indeed 
be surprising if the Court could, in a 
proceeding under the Insolvency “Act, deal 
with the property of a person who had 
not been “adjudged an insolvent.” This 
statement of the law was approved inan 
offshoot of the same case, which came 
before the Privy Council in Sanyasi Charan 
Mandal v. Krishnadhan Banerji (9), 


The conclusion, which, with great 
respect to the learned Judges who have 
held otherwise I fell compelled to reach 
from this brief survey of the case-law 
and from a consideration of the definition of 
"property" in s.2 (d) is that it is unwarrant- 
able to extend the recent Full Bench 
decision so as to cover the insolvency not 
only ofa father but also of a managing 
member. It may be said that a father, in 


(7) 68 Ind. Cas. 898, 46 M. 54; 16 L. W.559; (1922) 
M W.N 653, 43 M. L. J. 659; A L R. 1923 Mad. 55. 

8 (1894) A O. 607, 63 L. J. Q. B. 802; 11 R. 45; 71 
L. T. 587; 43 W. R 129; 1 Manson 467. i 

(9) 67 Ind. Cas. 124; 49 O. 560; 30 M. L. T. 228; 20 
A L J.409; 24 Bom. L. R. 700; 35 O. L, J. 498; 43 M. 
L. J. 41; (1922) M. W. N. 364; 26 O. W. N. 954; 16 L. 
W. 536; A. 1. R. 1922 P. O. 237; 49 I. A, 108 (P. O.). 
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respect of such of his own debts as are 
binding upon his sons, has a disposing 
power “for his own benefit" over the son's 
property, &nd that, therefore, the Receiver 
has the same disposing power. The 
disposing power possessed by a managing 
member is not for his own benefit but for 
the benefit of the family, and such a 
power does not fall within the definition 
of an iusolvent's property which, under 
8.28, will vest in the Receiver. I would, 
therefore, confirm the learned District 
Judge's order setting aside the sale of the 
whole property and would dismies the 
appeal with costs. 

By the Court,—As we have differed in 
Opinion and the matter is one of importance 
and likely to recur, we decide to refer the 
following point of law under s. 98, Civil 
Procedure Code, to a third Judge for 
opinion, subject to the directions of the 
Honourable the Ohief Justice :— 

* In & Hindu joint trading family where 
there are one or more minor members 
and the manager is not the father and the 
adult members including the manager 
have been adjudicated ingolvents, does 
the power of the manager to dispose of 
the joint family property for debts incurred 
for trading purposes pass toand become 
exercisable by the Official Receiver so as to 
bind the minors’ shares ?” 

This appeal came on for hearing under 
8. 98 ofthe Code of Civil Procedure in 
pursuance of the aforesaid order of re- 
ference to a third Judge, before Davadoss, J. 

Mr. B. Bomayya, for the Appellant, 

Mr. V. S.Govindachar, for the Ist Re- 
gpondent, 

The Court (Devadoss, J.,) expressed the 


following 
OPINION. 

This is reference under s. 98 of the Oode 
of Civil Procedure, owing to a difference 
of opinion between brothers Odgers and 
Ourgenven. The point referred is, “Ina 
Hindu joint trading family {where there 
are one or more minor members and the 
manager is not the father and the adult 
members including the manager have been 
adjudicated insolvents, does the power of 
the manager to dispose of the joint family 
property for debts incurred for trading 
purposes pass to and become exercisable 
by the Official Receiver so as to bind the 
minors’ shares?” Both thelearned Judges 
referred to almost all the cases on the 
point and it is unnecessary for me to dis- 
cuss them in detail. Itis well-settled that 
under the Presidency Towns Insolvency 
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Act, the power of the father to dispose 
of his son's share for a debt which is 
neither illegal nor immoral on his becom- 
ing an insolvent vests in the Official Ae- 
signee, It was held by the Full Bench 
in Balavenkataseetharama Chettter v. Offi- 
cial Receiver, Tanjore (3), that under the 
Provincial Insolvency Act (V of 1920), on 
the insolvency of a Hindu governed by 
the Mitakshara Law, his power to sell his 
sons’ shares also for paying his just and 
proper debts vests inthe Official Receiver 
the sons’ shares themselves do not vest in 
the Receiver. 

The question is whether the same princi- 
ple would apply to the case wherethe mana- 
ger of a joint Hindu family is not the father. 
The power of the father to sell the sons’ 
shares for his debts has been held not 
to rest solely on the pious obligation 
ofthe son to pay his father's debts, If that 
is 80, it is difficult to sae how the manager 
of a joint Hindu family stands on a differ- 
ent footing when the debts contracted by 
him are such as would bind the members 
of the joint family. In Rangayya Chetti 
v. Thanikachalla Mudali (4) the Official 
Assignee conveyed a house forming part 
of the family property of the insolvent to 
the plaintiff who sued for possession. The 
younger brother of the insolvent contest- 
ed the suit. It was held that the Official 
Assignee could convey the shares of those 
persons upon whom the debts of the in- 
solvent were binding. Subramania Ayyar 
J after referring to the cages in Jagabhat 
Lalubhai v. Vijbhukandas Jagjivandas (10) 
and Fakirchand Motichand v, Motichand 
Hurruckchand (5) observed ab page 77*: 
"Nor as to the second defendant, am I 
able to see any sound distinction in principle 
between his case and that of the other de- 
fendants just referred to. For, ifthe son's 
share is property which the father has 
power to dispose of for his own benefit 
in the restricted sense explained by West, 
J., in the passage quoted above, how can 
the share of any other undivided co-par- 
cener, which the managing member can 
convey for debts incurred by him for 
legal necessity, be treated differently? No 
doubt, there is difference in the proof to 
be adduced as to the character of the 
debt in the two instances. But the ès- 
sential element that the shares other than 
that of the transferee are liable to be pro- 
ceeded against for the transferor's debt 
is common to both the cases, I mast, 

(10) 11 B. 37. 
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therefore, hold that the Official Assignee 
has in law power to transfer not only 
the share of the insolvent, but also those 
of his co-parceners, whether they be his 
sons or brothers or other collaterals, pro- 
vided, of eourse, the debts for which the 
roperty is disposed of, or shown to have 
been incurred for purposes binding upon 
them.” This case was followed in Nunna 
Brahmayya Sethi v. Chidarabayina Ven- 
kitaswamy (6). That was a decision of a 
Bench consisting of Bhashyam Ayyangar 
and Moore, JJ. Bhashyam Ayyangar, J., 
who delivered the judgment of the Court 
relping upon the decisions under s. 266 
of the Gode of Oivil Procedure and after 
referring to Fakirchand Motichand v. Moti- 
chand Hurrickchand (5) and Jagabhai 
Lalubhai v. Vijbhukandas Jagjivandas (10) 
and the judgment of Subramania Ayyar, J., 
in Rangayya Chetti v. Thanikachalla 
Mudali (4) held that the power referred to 
in s. 266 of the Code of Civil Procedure 
was the same as the power referred to 
in s. 30 of the Insolvency Act. In A. A 
O. No. 31 of 1925, Waller and Madhavan 
Nair, JJ., held following Rangayya Chetti 
v. Thanikachalla Mudali (4) that “the 
power of the manager to deal with the 
joint family properly vests in the Official 
Receiver and that he is entitled to sell 
the joint family property to satisfy the debts 
of the family." 

If the question was res integra I should 
be inclined to hold that under the Pro- 
vincial Insolveney Act, the power of a 
Hindu father to dispose of his son's shares 
inthe family property for his debts does 
not vest in the Official Receiver. Section 
98 of the Provincial Insolvency Actvests in 
the Court the whole property ofthe insolvent 
on the making of an order of adjudication. 
This expression “whole of the property of the 
insolvent” has been construed in Balaven- 
kataseetharama Chettiar v. Official Receiver, 
Tanjore (3) as to include the power of the 
father to dispose of the son's share for 
his debt, In Official Assignee of Madras v. 
Ramachandra (1) it was held that where 
. the managing member ofa Hindu family 
consisting of himself and his sons is ad- 
judicated insolvent the interests of the 
sons do not vest in the Official As- 
signee by reason of the adjudication 
although it would be competent to the 
latter to deal with their shares, if the 
debts of the insolvent were of such a 
nature as to be binding on their interest, 
In Subramania Iyer v. Krishna Iyer (11) 
* (21) 102 Ind. Oas, 266; A. I, R, 1927 Mad, 701, i 
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Phillips and Madhavan Nair, JJ., held 
that the power of a Hindu father over 
the family property including the son's 
interests therein must be deemed to be 
property within s. 28 and as such vests 
in the Court of the Receiver. Phillips, J., 
after referring to s. 52 of the Presidency 
Towns Insolvency Aot observed: "If, there- 
fore, the English Bankruptcy Act and the 
Presidency Towns Insolvency Act treat 
this power as the property of the in- 
solvent, there must be very strong reason 
for holding that the same word ‘property’ 
in the Provincial Insolvency Act has a 
different meaning and excludes such powers. 
On this ground I think thatit must be 
held that the powerof a Hindu father over 
the family property must be deemed to 
be ‘property’ within the meaning of the 
Act and as such vests in the Oourt or the 
Receiver." 

The definition of the word "property" 
in 8.2 (d) is: "property includes any pro- 
perty over which or the profits of which 
any person has a disposing power which 
he may exercise. for his own benefit.” 
In s. 28, the expression is "the property 
of the insolvent.” According to the de- 
finition of the term ‘property,’ unless there 
be anything repugnant in the subject or 
context, the word "property" should „be 
understood as defined ins. 2 (d). With 
very great respect totthe learned Judges 
who decided Balavenkataseetharama Chet- 
tiar v. Official Receiver, Tanjore (3) I am 
unable to see why the word "property" 
8hould not be interpreted as defined in the 
definition Section. Their Lordships of the 
Privy Council in Sat Narain v. Behari 
Lal (2) clearly laid down that in interpret- 
ing the Presidency Towns Insolvency Act 
the Act and the Actalone must be taken 
into consideration, Ifthe word “property” 
as used in s. 28 is understood as defined 
in s.2(d), there would not be much diffi- 
culty in disposing of this case for the 
term "property" includes any property 
ever which or over the profits of which 
any person has a disposing power which 
he may exercise for his own benefit, The 
expression "own benefit" is derived from 
the English Bankruptcy Actof J883. This 
expression was not found in the Indian 
Insolvency Act which was in force till 
the Presidency Towns Insolvency Act was 
enacted in 1909. 

In s. 30 of the Indian Insolvency Act 
the expression was “which he might law- 
fully execute for his benefit.” In enact- 
ing the Provincial Insolvency Act of 
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1907 and the present Insolveney Aet of 
1920, the Legislature advisedly used the 
expression “for his own benefit.” There 
must besome object in the Legislature ad- 
visedly using the expression “own bene- 
fit” when it was not found in the Indian 
Insolvency Act. That expression “own 
benefit" has been the subject of interpreta- 
tion in the English Oourts, In In the goods 
of Turner (12) it was held that the ex- 
pression “own benefit” meant his sole be- 
nefit. Butt, J , observed at page 19*:—''The 
section of the Bankruptcy Act of 1883 to 
which I have been referred seems to me 
to be limited to rights which a bankrupt 
may exercise for his own benefit, and for 
his own benefit alone". In that case the 
trustee in Bankruptcy claimed the right 
to administer the estate of the insolvent's 
deceased wifeto the administration of which 
he was entitled. The Court held that the 
trustee was not entitled to the adminis- 
tration of the estate of the insolvent's 
deceased wife even though he was en- 
titled to some beneficial interest in the 
estate. In In reS S B. (IB and In re 
Salt (14) it was held that under s. 120 
of. the Lunacy Act, 1890, the com- 
mittee in lunacy did not get any power 
vested in the lunatic for his own benefit. 
Applying the principle of these cases to 
the expression “own benefit’ as used in 
8. 2 (d) we have to see whether the manager 
of a joint Hindu family can for his own 
benefit sell the family property, He can 


sell the family property for his debts. 


which are ibinding upon the family; he 
eannot sell the family property for his 
own debts if they are not binding on 
the family. When debis are binding on 
the family, the whole family is bound to 
pay off the debts and when the manager 
sells the property of the family for 
the debts binding on the family, he 
sells the family property not for his 
sole benefit but for the benefit of or 
on behalf of all the members of 
the family on whom the debt is binding 
and, therefore, when the managing member 
of a joint Hindu family becomes insolvent 
the power to sell the shares of the 
other members cannot vestin the Official 
Receiver as it is not a power which is 
exercisable for the insolvent's own or sole 

i 2 12 P. D. 18; 56 L. J. D. 41; 57 L. T. 372; 


= 05) iut) 1 Oh. pa T$ L. J. Oh 522; 54 W. R. 429; 
461. 


9i L. T. 599; 22 T. L 
iw. (2898) 1 Ob, OS E L. J. Oh. 152; 73 L. T. 598; 


ae E imm 12 P. D.—[Zd.] 
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benefit. In Nunna Brahmayya Sethi v. 
Chidaraboyina Venkitaswamy (6) Bhashyam ` 
Ayyangar, J., observed: "If the question 
were res integra and not covered by the 
course of judicial decisions bearing upon 
the corresponding expression occurring in 
8. 266 of the Oivil Procedure Code, I 
should entertainconsiderable doubt as to 
whether a power which, under the Hindu 
Law, a managing member of a joint Hindu 
emily has over the interests and shares 
the junior members in the family 
property, is, within the meaning of s. 30 
ofthe Insolvency Act, a power vested in 
the insolvent, which he can lawfully exe- 
cute for his benefit.” In some of the 
later cases, it has been held that the 
Provincial Insolvency Act of 1907 must be 
understood in the light of the [Indian Insol- 
vency Actand the Provincial Insolvency 
Act of 1920 should ba understood in the 
light of the Presidency Towns Insolvency 
Act of 1907, The Provincial Insolvency 
Act of 1907 made considerable departure 
from the old Indian Insolvency Act, Statute 
11 and 12 Vic., Ohap. 21. The Provincial 
Insolvency Act of 1920 has departed in 
several respects from the Presidency Towns 
Insolvency Act. Though in many respects 
the Provincial Insolvency Act of 1920 is 
brought into line with the Presidency 
Towns Insolvency Act of 1909 yet the 
Legislature advisedly omitted to introduce 
into the former s. 52 of the latter Act 
and it is not right for the Oourts, I 
venture to say, to import into it what 
the Legislature advisedly refrained from 
putting into it, "The power of the father 
"to dispose of the joint family property . 
is not absolute but conditional on his 
having debts which are liable to be satis- 
fied out of that property;" Sat Narain 
v. Behari Lal (2). Ifthe property is the 
insolvent's within the meaning of s. 2 (d) 
it vests in the Official Receiver and, ifit 
is not,it does not vest. In the absence 
of some section like 8. 52, there is hardly 
any warrant for holding that the shares 
of the sons do not vest in the Official 
Receiver but the power of the father to 
dispose of them vests in him. Section 28, 
cls, (3), (4) and (5), which indicate what 
and what not is the property of the in- 
solvent makes no reference to his capacity 
or power in or over property which he 
could exercise for his own benefit. 

The question whether s, 28 vesta in the 
Official Receiver the power of the father 
to dispose of the son's share for his debt 
will have to be examined by a fuller 
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Bench when the question arises, I have 
indicated my view on this point in order 
to help discussion when the question is 
again brought up. 

Following the decision of Subrahmanya 
Ayyar, J, in Rangayya Chetti v, Thanika- 
challa Mudali (4) and the decision of the 
Beneh of Waller and Madhavan Nair, JJ., 
in A. A. O. No. 31 of 1925, I answer the 
question referred to me in the affirmative. 

SYL N,V, Question answered in the 
: affirmative, ° 


a —— — 


MADRAS HIGH COURT. 

OivIL MiscgLLANROUS Peritron No. 1214 

oF 1928, 
July 30, 1928. 
Present:;—Mr. Justice Curgenven. 
Masses, GOOULDASS JUMNADOSS 
& Oo, AND ANOTBER—ÜREDITORS—PHTITIONRRS 

veT8u8 

M. N. SADASIVA IYER AND OTHBRS 

— DaBrons— RESPONDENTS. 

Civil Procedure Code (Act V of 1908) s. 24— 
Letters Patent (Mad), els. 18, 18—Prowvincial In- 
solvency Act (V of 1920}, 8. 5 (2)—Insoluvency petition 
n Mofussil Court—High Court, jurisdiction of, to 
ransfer petition to itself. 

The High Court cannot, either in its Appellate or 
Original ngoreng Jurisdiction, withdrawan in- 
solvency petition from the file of a Subordinate 
Mofussil Court and tranafer it for trial and dis- 
posal to the Original Side of the High Court. [p. , 


coi, , 

TaS ofthe Civil Procedure Qode which de- 
fines which Courts are subordinate to the High 
Court, does not include the High Court in the 
exercise of,its Original Oivil Jurisdiction, nor with 
reference to the definition of ‘District’ in 8.2 (4) can 
it be said that the Original Side ofthe High Court 
isa “District Court" and for that reason subordi- 
nate to the High Court unders.3 of the Code. [p. 
a oi uv. Oft Au 

. ` Tinivasa engar v. 841 
Madras (2), relied on, ET etu 

Petition praying thatin the circumstan- 
ces stated in the affidavit filed therewith the 
High Court will be pleased to withdraw 
I. P. No. 100 of 1927, on the file of the 
Court of the Subordinate Judge, Madura, 
and transfer the same for trial and disposal 
by the Presidency Towns Insolvency Oourt. 
t Messrs. O. Thanikachalam Chettiar and 
R. Ramachandra Chetty, for the Petitioners, 

Messrs. Ponnuswamy Ayyar, Narayana- 
swamy Iyer and G. T. Ramanujachariar, for 
the Respondents. 

ORDER.—This is an application to 
withdraw I. P.:No. 100 of 1927, from the file 
of the Subordinate Judge of Madura and 
transfer it for trial: and disposal to - the 
Original Side of the High Court, Thé pre- 
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liminary objection is raised that such an ap- 
plication will not lie. The provision of law 
under which the application is made is 
8.24 of the Civil Procedure Code and I 
propose first to consider ita maintainabil- 
ity under that section referring subsequent- 
ly tosome clauses of the Letters Patent 
which have alternatively been relied 


upon. 

Under 8.5 (2) of the Provincial Insol- 
vency Act the High Court has the same 
powerin regard to proceedings under the 
Act asit has in regard to civil suits, and 
under s. 24 (1) (b), Oivil Procedure Code, it 
may at any stage withdraw any suit, appeal 
or other proceeding pending in any Court 
subordinate toit, and (i)try or dispose 
of the same; or (ti) transfer the same for 
trial or disposal te any Court subordinate 
to it and competent to try or dispose of the 
same”, 


It will be convenient to follow the course 
taken by the argument and consider in the 
first place whether the transfer may be 
ordered under part (ii) above. This re- 
quires that the Original Side of the High 
Oourtsitting in Insolvency should be a 
Court subordinate to the High Court in its 
Appellate Jurisdiction and competent to try 
the case, As pointed out by Tyabji, J. in 
Hindustani Assurance and Mutual Benefit 
Society, Ltd. v. Mulraj (l), section 3 of the 
Civil Procedure Code which defines which 
Courts are subordinate to the High Court, 
does not include the High Oourt,.in the 
exercise of its Original Civil Jurisdiction 
nor with rgference to the definition of 
“district” in 8.2 (4) can it be said that the 
Originial Side of the High Orurt is a "Dis- 
triot Court" and for that reason subordinate 
to the High Court under s. 3, 

There are also difficulties in the way of 
holding that the Original Side of the High. 
Oourt would be competent to try and dis- 
pose ofthe Insolvency Petition ifit were 
iransferred to it. It is evident that in 
order to do 80 the High Court would have to 
exercise the powers which but for the trans- 
fer would have been exercisable by a Dis- 
trict Court, that is to say, the insolvency law 
which it would have to apply- would be the 
Provincial Insolvency Act. But undere, 3 
ofthat Act the only Courts having juris- 
diction are District Oourts and such Courts 
subordinate to a District Court as the 
Local Government may invest with powers. 
My attention has been drawn to the case in 
W. A. Srinivasa Iyengar v Official Assignee 


(1) 37 Ind, Cas, 455; 21 M, L. J. 048, 


141. O. 1929 ., 


of Madras (2) in which the question arose 
whether a transfer in the reverse direction, 
from the High Oourt to the District Court 
of Tanjore, could be ordered, and it was 
held that it couldnotfor the reason that the 
two Jurisdictions were distinct. This case, 
while deciding that a District Court cannot 
administerthe Presidency Towns Insolvency 


Act, does not, of course, settle the question ' 


whether the High Oourt in the exercise of 
its Original insolvency jurisdiction can ap- 
ply the Provincial Insolvency Act, but I 
think itis clear that so far as the Civil 
Procedure Code and the two Insolvency 
acts are concerned no such power exists, 
Accordingly, whether it is proposed that the 
transfer should be made under part (tt) of 
8, 24 (1) (b) or under part (i) which enables 
the High Court to withdraw any proceed- 
ing and try or disposeof the same, it ap- 
pears to me that the same objection exists 
that competence is lackin g, because a 
necessary condition of the application of 
part (t) must surely be that the proceeding 
must be of such a naturethat the High 
Court has jurisdiction to try or dispose of 
it. Idonotthink that the provision itself 
is Intended to confer a jurisdiction which 
would not otherwise exist, 
Nor, I think, is this objection removed 
yany provision tobe found in the Letters 
Patent. Clause 13 enables the High Court 
to remove, and totry and determine as a 
Court of Extraordinary Original Jurisdic- 
tion any suit within the jurisdiction of any 
Court subject to its superintendence and this 
clause read with e. 5 (2) of the Prqvincial In- 
solvency Act, no doubt, would apply to insol- 
vency proceedings. We have, however, to 
look at cl. ls, to see whether upon such 
transfer being made a J udge sitting in Insol- 
vency could try the case. Such a J udge is to 
"have and exeroise within the Presidency 
of Madras, such powers and authorities with 
respeot to Originaland Appellate Jurisdic- 
tion and otherwise as areconstituted by the 
laws relating to insolvent debtors in India." 
Those laws, namely, the Presidency Towns 
and Provincial Insolvency Acts, do not 
confer upon a Judge sitting in Insolvency 
the power which he would need to exercise 
if this transfer were ordered to deal with 
the case under the latter Act. 
My conclusion accordingly is that the 


application 18 not maintainable and I dis- 
miss it with costs, 
"VN Y. Petition dismissed. 
2) #1 Ynd. Oaa. 775; 25 Mol. J. 9298; 14 M. L. T- 
185; (1918) M. W. N. 1004; (1914) M. W: N. 45; 38 
M. 473 
23 
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MADRAS HIGH COURT. 
FULL BENCH. 
RaFERENOR No. 8 or 1997. 
January 27, 1928. 
Present :—Sir Murray Ooutts-Trotter, Kr, 
Ohief Justice, Mr. Justice Devadors and 
Mr. Justice Beasley. 
In re VEERAPPA GOUNDAN AND OTHERS 
—AccrseD. 

Criminal Procedure Code (Act V of 1808 as amended 
by Act XVIII of 1928), s.807—Jury trial—Disagree- 
ment of Judge with verdict—Reference to High Court 
—Entire case, whether open—Criminal trial—Con- 
viction on evidence of one witness alone, legality of. 

Ina trial ofa Criminal case by a Jury, where tha 
presiding Judge disagrees with the verdict and 
makes areference tothe High Court under m. 307, 
Criminal Procedure Code, it 18 not within the province 
of the High Court to examine the evidence and decide 
for itself whether in its opinion the evidence justifies 
the verdict arrived at, but it should examine the 
evidence to see whether upon that evidence the ver- 
dict e as a reasonable man could give [p. 355, 
col. 1. 

A reference must bə made by aBessions Judge to 
the High Court only where in the opinion of the 
Judge the verdict ofthe Jury is perverse or un- 
reasonable or involves a miscarriage of ‘justice or is 
altogether against the weight of the evidence. [p. 357, 
col. 2, 

In re Nanni Kudumban (3), overruled. 

Emperor v. Har Mohan Das (7), followed. 

Per Phillips and Madhavan Nair, JJ.—Thers is no 
ruleof law that it is illegalto convict a man on the 
evidence of only one witness. [p. 358, col. 1.] 

Reference under s. 307 of the Code of 


Criminal Procedure, 1898, by the Assistant. 


Sessions Judge of the Coimbatore Divi- 

sion in Oase No. 91 of the Oalendar for 

1927. 

The Public Prosecutor, for the Orown. 
Mr. K, Kutti Krishna Menon, for the 

Accused. 


This reference came on for hearing  be-. 
fore Phillips and Madhavan Nair, JJ., who 


made the following ; 
ORDER OF REFERENCE TO A 
FULL BENCH. 


Phillips, J.—Fourteen persons were. 
accused ofdacoity and out of them the. 


Jury found accused Nos. 1, 2, 4, 5, 0, 8 and 9 
guilty and acquitted the rest. The Assist- 
ant Sessions Judge, disagreeing with the 
verdict of guilty, has referred this case 
under s. 307 of the Oriminal Procedure 


Code. The Public  Prcsecutor opposed. 


the reference. Mr, K. Kutti Krishna Menon 
on behalf of the accused supported it 
and contended that in a 
8. 307 the whole case was open before this 
Court and that inthe wordsof the section 
we should consider the entire evidence and 


after giving due weight to the opinions of. 


the Sessions Judge and the Jury come .to 
our own conclusion, His contention was 


reference under: 
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thatif ona consideration of all the evi- 
dence we differed from the opinion ofthe 
Jury we were bound to acquit the 
accused. Thereisa conflict of decisions 
asto the exact functions of a Oourt to 
which reference under s. 307 has been made. 

In Emperor v. Chellan (1) it would ap- 
pear that the Oourt was of opinion that 
this Gourt should arrive at its own judg- 
ment after giving due weight to the 
views taken by the Judgeand the Juny 
astothe guilt or innocence of the accused, 
This decision really goes little further 
thanthe words of the section itself, a 
major portion of the judgment being 
devoted toa consideration of the meaning 
of the word ‘opinion’. In Public Pro- 
secutor v. Abdul Hameed (2) it was observed 
at page 587*: “Asfar as the case of the 
eight persons found guilty by the Jury 
ig concerned, the effect of the reference 
is toopenup the whole case and to 
render it our duty to consider whether the 
evidence against each is sufficient to 
justifya conviction for all or any of the 
offences charged": but it appears that the 
learned Judges held that there had been 


misdirection and material irregular- 
. ity in the procedure. 
Neither of these cases, therefore, is 


really authority for the later decision in 
In re Nanni Kudumban (3) wherea Bench 
of this Court consisting of Schwabe, O. J., 
and Wallace, J., seems to consider that a 
reference under s. 3U7 re-opened the case 
entirely. Schwabe, O. J., observed: 

“I think the result is that this Court, 
when faced with that duty, had to make 
up ita own mind realizing, of course, that 
it has a disadvantage in not having seen 
the witnesses, but has a freer hand than 
the Court of Appeal generally has, and 
I think that if the Court comes to the 
conelusion on that evidence thatit should 
not convict ifthe case came beforeit in 
the capacity of a trying Judge, and in 
arriving at that conclusion it must give 
due weight tothe fact that other persons 
have taken other views and have seen 
the witnesses: in such a case it is the 
duty of this Court to acquit the prisoner,” 

Wallace, J., remarks that in the 
case of a reference under s. 307 "the ques- 
‘tion, whether the verdict in the case is 
to befor acquittal or for conviction is 

(1) 29M. 91; 3 Or. L. J. 371. 

2) 23 Ind. Cas. 981; 36 M.585; 15 Or. L. J. 197. 
8 78 Ind. Oas. 289; (1923) M. W, N. 695; 45 M. L. 
i L. W. 482; 25 Or. L. J. 145; A. IR. 1924 
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entirely open to the High Court, and left 
opento itto decide after considering the 
evidence and the opinions of the Judge and 
the Jury, The Oourt is bound, in no way, 
by these opinions, any more than a Judge 
trying acase with assessors, though he 
must give due weight to the opinion 
of the assessors, is bound to follow their 
opinion, I think we are, as a Court, bound 
to decide for ourselves whether the evi- 
dence on which the Jury based their 
verdict of ‘guilty'is in our eyes sufficient 
to justfy such a verdict,” From these two 
judgments it would appear that the learned 
Judges thought that the case was re- 
opened and that no particular weight 
should be attached tothe verdict of the 
Jury. A different view has prevailed in 
Oaleutta and in Emperor v. Golam Kader 
S Greaves, J., held thata verdict of the 

ury could only be set aside if it is such 
that the Oourt is constrained to feel that no 
reasonable man could have come to that 
verdict. Again in Emperor v. Dhananjay 
Ray (5) the prior decisions on the point 
were refuted and it is observed: 


"Butthe trend of judicial opinion has 
been in favour of preference of the unani- 
mous verdict of Juries on whom theduty is 
imposed by s. 299 to decide which view of 
the facts is true”; and again: i 

“As we have said the view propounded 
inthecase of Queen v. Sham Bagdi (6) 
still holds the ground, namely, that this 
Court should not interfere with å unani- 
mous verdict of the Jury, unless we can say 
decidedly that we think that it is clearly 
wrong." ; 

This view was upheld in Emperor v. 
Har Mohan Das (T) which appears to be 
the latest case in that Court and Greaves, 
J.'s jadgment is cited and approved, al-' 
though in Mamat Ali v. Emperor (8). 
Mookerjee, J., who was a party to Emperor . 
v. Dhananjay Ray (5), seems to decide 
the case onthe evidence without specific- 
ally coming to the conclusion that the. 
verdict was perverse. Thera are two. 
recent unreported cases of this Court, 
Reference No, 22 0f 1924 and Reference 
No. 11 of 1925. In the former case Coutts- 
Trotter, O.J., and Madhavan Nair, J., adopt-. 


(4) 82 Ind. Cas. 356; 25 Cr, L. J. 1284; 28 GO. W. N.. 
876; A. L R. 1924 Cal, 956. 
(5) 81 Ind. Gas. 246; 51 O. 847; 380, L. J. 384; A, I. 
R. 1924 Oal. 321; 25 Or. L. J. 758. 
o 13 B. L. R. App. 19; 20 W. R. 73. 
7) 105 Ind. Oas 231; 54 O. 708; 28 Or. L. J. 003; A. I, 
R. 1927 Oal. 818. ' 
(8) 99 Ind, Ces, 51; 44 O, L, J. 233; 28 Or, L. J. 19, 


MA I. Ó. 1939 * 


ed the view 1n Emperor v. Golam Kader (4) 
and observed: 

“In this country the Jury system is part 
of the law of the land dealing with cases 
which the Legislature has enacted shall be 
tried by Jury. The country has taken that 
system for better or for worse" and on that 
ground adopted the view of the Oalcutta 
High Oourt. In the latter case Devadoss 
and Waller, JJ., seem to have taken it as 
settled that they could not interfere unless 
the verdict isa perverse one. I myself 
think thattheselater views of this Court 
are in accordance with the law. Section 307 
(3) saya: 

"In dealing with the ease so submitted 
the High Oourt may exercise any of the 
powers which it may exercise on an appeal, 
andsubdject thereto it shall, after consider- 
ing the entire evidence and after giving 
due weigat to the opinions of the Sessions 
Judge and the Jury, acquit or convict...” 

Tae powers of an Appellate Court are 
defined in s. 423 and cl. (2) of that section, 
is "Nothing herein contained shall authoris» 
the Court to alteror reverse the verdict of 
& Jury unless it is of opinion that such 
verdict is erroneous owing to a misdirec- 
tion by the Judge, or toa misuaoderstand- 
ing on the part of the Jury of the law as 
laid down by him,” 


It, therefore, seems doubtful to me whe- 
ther this Court is intended to ba given 
greater poweraunder s.3U7, than it would 
have in an appeal from the same trial, The 
Jury arethe ultimate Judges qf fact and 
their opinion is entitled to the utmost 
. weight, and the mere fact that the trial 
Judge takes adifferent view does n >t serious- 
ly detract from the weight of the Jury's 
opinion. When 8.307 says that due weight 
shall be given to the opinions of the Ses- 
sions Judge and the Jury, it must be kept 
in mind that the opinion of the Jury on a 
question of fact is entitled to the very 
greatest weight. It, therefore, seems to me 
that ina case of reference it is not within 
the province of this Court to examine the 
evidence and decide for itself whether 
in its opinion the evidence justifiss ths 
verdict arrived at, but it should ex- 
amine the evidence to sea whether 
upon that evidence the verdict is such 
as a reasonable man could give, In view 
of the conflict of opinion on this point and 
as references are constantly being made, it 
seems desirable to refer the matter for the 
opinion of a Fall Bench. 

We, therefore, refer this case for opinion 
as to whether the view expressed in In re 
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Nanni Kudumban (3) or the view expressed 
in Reference No. 22 of 1924 is the correct 
one, 

Madhavan Nair, J.-I agree. In 
deciding the case referred to the High 
Court under s 307 of the Code of Criminal 
Procedure, I think the trend of opinion in 
this Court has been not to interfere with 
the verdict of the Jury unless itis clearly 
and manifestly wrong. As early as 1884 
[sée In re Pamanna (9)] this Court stated 
that “upon the decisions of this and other 
High Oourts, we ought not to interfere upon 
any mere preponderance of evidence, or 
unless we are satisfied beyond reasonable 
doubt that the verdict is so distinctly 
against the evidence that it may be termed 
a perverse verdict.” This principle wag 
cited with approval and the case was fol- 
lowed in Oriminal Appeal No. 470 of 1892 
{see In re Nagan (10)]. In Reference No. 11 
of 1925 referred to him owing to a differ- 
ence of opinion between two learned Judges 
Spencer, J., afterreferring to In re Nanni 
Kudumban (3) in support of the position 
that aduty was cast upon the High Court 
of examining the entire evidence and com- 
ing to a conolusion asto the effect of that 
evidenee whilst giving due weight to the 
opinion of the Judge and the Jury, stated 
that “ordinarily the High Court will not 
interfere with the verdict of the Jury un- 
leas it is clearly and manifestly wrong and 
that this is the expression used in Queen- 
Empress v. Mania Dayal (11) as to the, 
condition that would justify the High Court 
convicting an accused who has not been. 
found guilty by the Jury or acquitting a 
person who has been found guilty by the 
Jury". Apparently thelearned Judge was 
not prepared to follow In re Nanni Kudum- 
ban (3) to its fullest extent. In the case 
before us we are asked to interfere on the 
ground that the preponderance of evidenca 
and the probabilities are in favour of the 
view taken by the Sessions Judge. The 
ground urged is supported by In re Nanni 
Kudumban (3) but is clearly opposed to tha 
principle laid down in the earlier cases and 
given effeot to in the recent decisions of 
this Court. In Reference No. 22 of 1924 
this Oourt has expresssd the view that we 
can only set aside the verdict ofa Jury 
“if the verdict is such that the QCourt is 
constrained to feel that no reasonable man 
oaa come to such a verdict." 

Though the whole case referred is left 


open for consideration by the High Court 
9) 3 Weir 388. 
10) 2 Weir 390. 

11) 10 9.497; 11 Ind, Jur, 74. 
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under 8. 307 of the Code of Criminal 
Procedure I think that in giving due 
weighttothe opinionof the Jury thatopinion 
should not be interfered with unless it is 
clearly and manifestly wrong, I agree 
for the reasons given by my learned 
brother that the question proposed by him 
may bereferred to a Full Bench. 





This reference came on for hearing in 
pursuance of the above Order of Referene 
before a Full Bench. : 

The Public Prosecutor, on behalf of the 
Orown. 

Mr. K. Kutti 
Accused. 

The Court expressed the following 
; OPINION. 

Coutts-Trotter, C. J.—The Code 
of Oriminal Procedure, 1898, is quite 
definite as to the position of the 
verdict of a Jury in the case of an appeal 
from the verdict ofa Jury which is dealt 
with in Ohap. XXXL By s. 418 it is 
enacted that "An appeal may lie on a 
matter of facetas well as a matter of law, 
except where the trial was by Jury, in which 
case the appeal shall lie on a matter of 
law only." And the same view is em- 
phasized by s. 423 (2): "Nothing herein 
contained shall authorize the Court to 
alter.orreverse the verdict of a Jury un- 
less itis ofopinion that such verdict is 
erroneous owing to a misdirection by the 
Judge,or to a misunderstanding on the part 
of the Jury of the law as laid down by him." 

The ifiference is that the draftsman of the 
Indian Statute was familiar with the Eng- 
lish Law as laid down in Solomon v. Bitton 
(12) and so far as concerned appeals, 
meant to enact: that state of things 
for India. It may be useful to examine 
thal decision in reference to the state of 
the law as it then stood. Before the 
Judicature Act, applications for a new 
trial onthe ground that the verdict of 
the Jury was against the weight of the 
évidence came before a Tribunal whose 
decision was final unless an appeal was 
taken to the House of Lords, and that 
Tribunal almost invariably had as one of 
its members the Judge who had presided 
at the trial. If he was “dissatished with 
the verdict of the Jury i.e, did not agree 
with it, he communicated that to hisbrother 
Judges anditis obvious from the reports 
of the day that that view ofthe trial Judge 
barried great weight with the Judges who 
sut With him. In 1t81, when Solomon v. Bitton 
(12) wes decided, the position was that 

(12) (1682) 8Q. B. Dod. ~ 


Krishna Menon, for the 
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applications for a new trial came in the 
first instance before a Divisional Court, 
ene c{ whose members might be the trial 
Judge, who could express dissatisfaction 
with the verdict of the Jury and communi- 
eate that opinion to his colleagues. But an 
appeal lay to the newly constituted Oourt 
of Appeal, which ex hypothesi could not 
have the trial Judge as one of its members 
—except, of course, by the accident of an 
intervening promotion. Solomon v. Bitton 
(12) was tried by Lindley, J., a8 he then 
was; the Jury returned a verdict for the 
plaintiff, and the application for a new 
trial came before a Divisional Oourt of 
three Judges, of whom Lindley, J., was 
one. He expressed himself as dissatisfied 
with the verdict and on that among other 
grounds a new trial was ordered, The 
plaintiff appealed against that decision to 
the Court of Appeal and the case came 
before Jessel, M. R., Brett and Cotton, 
Lords Justices, none of whom had had any 
connection with the trial, They laid down 
the rule in these words: 

“The rule on which a new trial should 
be granted on the ground that the verdict 
was unsatisfactory as being against the 
weight of evidence ought not to depend 
on the question whether the learned 
Judge who tried the action was or was 
not dissatisfied with the verdict, or whether 
he would have come to the same conclu- — 
sion asthe Jury, but whether the verdict 
was such as reasonable men ought to have 
come to.” 


That prohouncement made 48 years ago 
has never been questioned in England, 
and is enshrined in an even more definite 
form in the Indian Statute, so far as 
appeals are concerned. Later judicial 
pronouncements have usually preferred 
the negative to the positive way of putting 
it, having regard tothe fact that the onus 
lies upon the party who contends that 
the verdict of the Jury should be set aside; 
and the task laid upon him is commonly 
defined as being to show “that the verdict 
was such as no reasonable men_ could 
have come to.” Up to 1909 the English 
authorities, of course,relate to verdicts in 
civil cases. Appeals on the facts are now 
possible in England in criminal cases 
at the instance of the accused subject 
to certain safeguards. It is enacted by 
s. 3 of 7 Edw, VII, o. 23. vw 

"A person convicted on indictment 
may appeal under this Act to the Oourt 
of Criminal Appeal............ (b) with the 
leave of the Court of Oriminal Appeal 
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or upon the certificate of the Judge who 
tried him that it is a fit case for appeal 
against his conviction on any ground of 
appeal which involves a question of fact 
alone............ zs 

The English decisions on this section are 

‘thus summarized in the last edition of 
Archbold, at page 337, and I have satisfied 
myself that the summary is accurate. 

“Verdict against the weight of evidence, 

“In order to succeed on this ground it is 
necessary to show that the verdict is 
unreasonable or cannot be supported 
having regard to the evidence, It is not 
sufficient to show merely that the case 
against the appellant wasa very weak one; 
„nor is itenough that the members of the 
Court of Criminal Appeal feel some doubt 
as to the correctness of the verdict............ 
nor that the Judge of the Court of trial 
has given a certificate on that ground." 

But the Indian Act has provided for 
another contingency than that of appeal, 
It gives power to the Sessions Judge 
to sendup acase suo motu to the High 
Court in certain circumstances. Those 
circumstances are defined in s. 307 (i) 
and are that the Judge should (a) dis- 
agree with the verdict of the Jurors or 
the majority of the Jurors and (b) be 
clearly of opinion that it is necessary for 
the ends of justice to submit the case, 
That seems to indicate that something 
more should be in the Judge's mind than 
a mere disagreement with the Jury, 
ors mere feeling that he would himself 
have come toa different conclusion. That 
something more must bea conalusion that 
the verdict was one which reasonable men 
could not have arrived at on the evidence 
before them. 

That being the duty of the Sessions 
Judge, we have to look at sub-s, 3 to 
ascertain what is the duty of the High 
Court, The duty is there defined as follows 
:—"It (i. e, the High Oourt), shall, after 
considering the entire evidence and after 

iving due weight to the opinions of the 

easions Judge and the Jury, acquit or 
convict the accused,” The wording of the 
sub-section is most unfortunate: it appears 
on the face of it to leave open the very 
uestion which has now arisen for our 
ecision, and to leave us without real 
guidance upon it. Are we to take it 
that when the Sessions Judge submits 
such acase to the High Oourt, the whole 
matter is re-opened and that we are to try 
the case &s if there had been no trial at 
the Sessions at all, or are we to have 
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regard to the principle that the verdict 
ofa Jury shall not be upset unless in the 
opinion of the High Court it is unreason~ 
able, and involves a miscarriage of justice? 
A Bench of this Oourt consisting of Sir 
Walter Schwabe, O. J. and Wallace, J. took 
the former view following some earlier 
authorities in this Court. The Oaleutta 
High Court has preponderantly inclined 
to the latter view. Ona direction “to give 
due weight to the opinions of the Ses- 
siens Judge and the Jury " when those 
opinions are in conflict, it is easy to urge 
that as they cancel one another, the High 
Court must go into the matter de movo.; 
and the use of an imponderable adjective 
like ‘due’ deprives us of an assistance 
which I feel that the Statute should have 
given us. MES 
As has already been said, it must be sup- 
posed that the submission by the Judge 
involves that in his opinion the verdict 
ofthe Jury was perverse or unreasonable 
or altogether against the weight of the 
evidence—whichever phrase be preferred. 
When the case comes up to the High Court, 
it seems to us that we can and should, 
without shirking any duty imposed upon 
us by the Statute, confine ourselves to the 
question: " Was the Judge's view of 
the verdict justified by the evidence ?" 
and if we think it was not, to confirm the 
verdict ofthe Jury. The Jury is clearly 
made primarily the Tribunal to find the 
facta: and when they have found them 
in one direction or the other, it is not for 
us to interfere unless the verdictis un- 
reasonable, Assuming that Sessions*Judges 
do not act under s. 307 unless that is 
their view of the verdict in question (and 
they clearly ought not to act unless it is 
their view) we think that the duty of the 
High Oourt is discharged whenit expres- 
ses its agreement or disagreement with 
that views) of the Sessions Judge. In 
this case we think that the Divisional 
Bench was quite entitled to take the 
view (as it obviously did) that there was 
no sufficient material before it to conclude 
that the learned Sessions Judge was 
justified in s2 regarding this verdict and 
we remit the case to the Divisional Bench 
with this expression of our opinion. . 
JUDGMENT @F THE DIVISION: 
BENCH. : 
In accordance with the opinion of the Fall 
Bench it is necessary for.us to consider the 
evidence not so much with a view to formin 
out ownopinion on the facts disclosed but to 
seeing whether the verdict of the Jury. was 
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such as could be come to by a reasonable 
man. We have been taken through the 
evidence and it is unnecessary now to 
discuss ib. in detail for we are satisfied 
that there was evidence upon which the 
Jury could hase their verdict, The con- 
tention that it is illegal to convict a 
manon the evidence of only one witness 
cannot be supported. It. must entirely 
depend on the circumstances of each 
case and certainly there is no proposi- 
tion oflaw which justifies such a theory. 
We must, therefore, reject the reference 
of the Assistant Sessions Judge and convict 
the accused Nos. 1, 2, 4, 5, 6,8 and 9 and 
sentence them each to three years’ rigorous 
A abaan under s, 395, Indian Penal 
de. 


v. N. V. Order accordingly. 





MADRAS HIGH COURT. 
Orvit Revision Paron No. 535 ox 1926, 
February 14, 1928, 

Present :—Mr. Justice Ramesam and 
Mr. Justice Jackson. 

A, M. APPAVAOO CHETTIAR— 
PLAINTIFF — PETITIONER 


1teT8u8 
Tas SOUTH INDIAN RAILWAY Oo. 
REPRBSHNTBO BY ITS AGENT aT 
TRIOHINOPOLY AND ANOTHEg— 
DnarRNDANTS — RasPoNDENTS 

Contract Act (IX of 1872), ss. 21, 72—Mistake of 
law, what constttutes—Surcharge Act (XIII of 1919) 
—Tariff Act (VI of 1921j—Surcharge on goods paid 
by mistake of law by consignee— Sut for refund, whe- 
ther liea—Cotton seeds, whether 'fodder'. 

Ifa mistake of law is ofsuch a kind that it is 
mixed up with certain speciflo facts relating toa 
particular individual so that it may be said, as the 
combined effect ofa party's view of the law and the 
facts; that he made a mistake at the time of enter- 
ing into the transaction as to the nature of his pre- 
existing private right, it may be said that such a mis- 
take is not a pure mistake oflaw. Buta pure mistake 
as tothe general law of India, resulting in the pay- 
ment by one person to anotherand making it in- 
equitable that the pus Should retain the money, ig 
no ground for relief. [p. 3 9, col. 2; p. 360, col. 1.] 

A consignee of goods who, in taking delivery of 
them from a Railway Company pays surcharge ona 
mistaken view ofthe law as to the liability of the 
consignee of the goods to pay tho same under the 
law in force in British India is not entitled to a 
refund of the amount so paid. [p. 359, col. 1.] 

Qotton seeds are ‘fodder’ within the meaning of 
the Tariff Act VI of 1921 [p. 360, col 1.] 

Petition under s, 25 of Act IX of 18537, 
praying the High Court to revise a decree, 
dated the 30th January, 1928, of the Court 
of the Subordinate Judge, Negapatam, in 


8. 0,8. No, 841 of 1924. : 
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Mr. R, Srinivasa Aiyangar, for the Peti- 
tioner. 

The Advocate-General (Mr. T. R. Ven- 
katarama Sastriar), and Mr. S. S. Rama- 
chandra Aiyer,for the Respondents. 


JUDGMENT.—The points arising for 
decision in this case are substantially the 
same as those arising in C. R. P. No. 1259 
of 1925 decided by us on the 29th Novem- 
ber last In that case the Government 
was not represented but now we have 
had the advantage of hearing the learned 
Advocate- General who appeared for Govern- 
ment, In the former case we relied on 
Cooper v. Phibbs (1) and the observations 
of Stirling, J., in Alleard v. Walker (2). No 
issue was raised in that case as to whether 
the payment was voluntary. On that 
ground we refused to consider the two 
decisions in Slater v. Burnley Corporation 
(3) and Whiteley Ltd., v. Reg. (4). In those 
cases the ground of the decision was that 
the payments were voluntary and we, there- 
fore, held there was no need to consider 
those decisions at length but, towards the 
end of the judgment there is an obser- 
vation, that, even if it is necessary to 
consider them, we do not prefer to follow 
them. This observation, is, of course, 
obiter. But in the present case, the point 
has to be considered and we have had the 
advantageof the argument of the Advocate- 
General on this point and on the appli- 
cation of Cooper v. Phibbs (Ò. Mr. R. 
Brinivasa Aiyangar, the learned Vakil who 
appeared for the petitioner, relied on 
8. 72 of ethe Contract Act and on the 
change in the language of Art. 96 of the 
Limitation Act of 1908. We may at once 
observe that there can be no case of 
coercion in this case, for it is not sug- 
gested that the goods were demanded by 
the consignee on the offer of a smaller 
&mount than what was demanded and 
that the company's agent refused to de- 
liver them. On the other hand, the plea 
of mistake shows that the petitioner him- 
self was not aware of the true situation 
at thetime of thedelivery of the goods, 
and could not have made such an offer 
or,in other words, the case of mistake 
would be inconsistent with the case of 
coercion. This is in fact conceded by 


3 (1) (1867) 2 H. L. 149 at p. 170; 16 L. T. 678; 15 W, 
. 1049. 
(2) (1896) 2 Ch. 369; 65 L. J, Oh. 660; 74 L. T. 487; 
41 W R. 661. 
(3) (1888) 59 L. T. 636; 36 W. R. 831; 53 J.P. 70 & 
35. : 
(4) (1910) 101 L. T. 741; 26 T. L. R. 19. 
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Mr. Srinivasa Aiyangar. The only question 
is whether there is such a mistake as 
would afford relief to the petitioner. Oa 
account of the change of language in 
Art. 96 of the Limitation Ast, it may 
be conceded that some kind of mistake 
of law may bea ground for relief. What 
exactly is the mistake of law that may 
be a ground for relief is really the point 
to be considered in the case. If the mis- 
take of law is of such a kind thatit is 
mixed up with certain specific facts re- 
lating to a particular individual so much 
BO that it may be said as the combined 
effect ofa party's view of the law and 
the facts, he made a mistake at the time 
of entering into the transaction as to the 
nature of his pre-existing private 
right, it “may be said that such a 
mistake is nof a pure mistake of law 
and is covered by the language of 
Lord Westbury in Cooper v. Phibbs (1) 
which was quoted by Stirling, J.,in Allcard 
v. Walker 12) Some such limitation must 
be placed on the words of Lord Westbury 
which on their face seem to be too wide and 
whieh ifliterally applied will cover cases 
of all mistakes of law, for every mistake 
of law committed by a party and made the 
basis or ground of relief must ultimately 
lead to some mistake as to hia right ; and 
in that sense, all mistakes of law are mis- 
takes affecting privaterights: but in this 
sense, there will never be a case to illus- 
trate the proposition that a mistake of law 
cannot bea ground for relief. In the pre- 
sent case the mistake of lawisa mistake 
as to the general lawin British India—a law 
which is applicable to the petitioner exact- 
ly in the same way as toall other citizens in 
British India. There is no fact peculiar 
to the plaintiff, nor can it be said that, 
at the time of the consignment of goods, 
there wasany special or private right 
peculiar to the plaintiff as distinguished 
from any other citizen. The right of the 
plaintiff is & general right, that is, a right 
which he possesses in common with every 
other citizen in British India, to consign 
goods through the Railway Oompany on 
payment of particular surcharge. A right 
of that kind could not have been intend- 
ed by Lord Westbury in his observations 
in Cooper v. Phibbs (1), illustrationsof which 
are afforded by the decisions in Earl of 
Beauchamp v. Winn (5) and ia Ram Chan- 
dra Misra v, Ganesh Chandra Gangopadhya(6) 


2 (1873) 6 H L, 223, 
i (8) 39 Ind. Oas. 78; 210, W, N. 404; 250. L, Ji 
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as being cases of mistake as to private 

rights, The same conclusion seems to 

emerge ona consideration of the sections 

of the Contract Act. Though the word 

“mistake " ins. 72 isnot limited it must 

refer to the kind of mistake that can afford 

a ground for relief as laid downinss. 20 

and 21 of the Act, Section 21 says that a 

mistake as toa law of British India is 

not a ground for relief which means that 

a mistake of law to bea ground ofrelief 

within the meaning of s. 21 must be real- 

ly a mutual mistake relating to the nature 

of the private right of a party with re- 

ference to special facts peculiar to him 

mixed up with a question of law. In this 
case, itis, therefore, clear that the mistake 

of the petitioner isa pure mistake of law ' 
and cannot be said to be a mistake bearing 

upon the private or the special right of 

the petitioner and, therefore, it cannot 

become a ground of relief within the 
meaning of s 72 of the Oontract Act ‘or 
Art 96 of the Limitation Act. In Al- 
leard v. Walker (2) Stirling, J., went on to 
observe at page 381* : 

“Tt is not accurate to say that relief can 
never be given in respect ofa mistake of 
law.” 

He then referred to the statement of 
'Turner, L. J , in Stone v. Godfrey (7) which 
was recognised by the Court of Appeal in 
Rogers v. Ingham (8) but the weight of 
these observations seems to be very much 
shaken by the observation of the Court of 
Appeal in Holt v. Markham (9). The obser- 
vations of Serutton, L.J., partiqularly are 
useful, He refers to the observationa of 
Lord Sumner in Baylis v. Bishop of Lon- 
don (10) and in Sinclair v. Brougham (11) 
where it is said: “ There is now no ground 
left for suggesting as a recognisable 
‘equity’ the right to recover money in 
persenam merely because it would be the 
right &nd fair thing that it should be re- 
funded to the payer." 

It is unnecessary to pursue this ground 
of the plaintiff's action with reference to 
English cases as the Indian Law seems to 
beclear, namely, that & mistake, in the 
sense that it is a pure mistake as to law 

(7) (1851) 5 De G. M. & G. 76; 23 L. J. Oh, 768; 18 
Jur, 524; 43 E. R. 798; 104 R R. 32, 

(8) (1877) 3 Oh. D. 351at p. 357; 35 L. T. 667; 25 W. 
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(9) (1923) 1 K. B. 504; 92 L. J.K. B. 406; 128 L. T. 
718; 67 B. J. 314. 

(10) (1913) 1 Oh. 127; 107 L. T. 730; 82 L. J. Oh. 61; 
578 J.96;29 T, L.R 59. 

(11) (1914) A. O. 398 at P 456; 83 L. J, Oh. 465; 111 
L. T. 1; 58 8. J. 302; 30 T. L. R. 315. 
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in India, resulting in the payment by one 
person to another and making it inequit- 
able that the payee should retain the 
money is no ground for relief. That be- 
ing so, the plaintiff will not be entitled to 
recover. 

[tis really unnecessary to consider the 
question whether the payment can be said 
to be voluntary, for the distinction whe- 
ther in a particular case the mistake is 
one of mistake of pure law or the pay- 
mentis voluntary becomes really academic. 
We may, however, observe that though it 
might be possible to distinguish the deci- 
sion in Whiteley Lid. v. Reg. (4) it is 
impossible to distinguish the case in 
Slater v. Burnley Corporation (3). Anyhow 

. it is clear that the plaintiff is not entitled 
to recover. To this extent, we depart from 
ine view taken in O, R. P. No. 1259 of 

In the course of the argument our atten- 
tion has been invited by the learned 
Advoocate- General to a circular letter issued 
by the Government of India (Ex. D) which 
shows that they did not mean to exempt 
cotton seeds under tho Act of 1921 and 
that if any Local Government or administra- 
tion considers it necessary for special 
reasons to extend the concession to any 
other varieties of fodder such as oil-cake 
or cotton seed the previous sanction of the 
Government of India should be obtained. 
For the respondent our attention has 
been drawn toa letter issued by the Govern- 
ment of India under whick they direct 
refund of amounts like those’ claimed in 
this case. Neither of these is relevant for 
the decision of this case when the matter 
goes before a Oourt of Law. The learned 
Advocate-General referred to items in the 
‘Tariff Act of 1921 relating to grains and 
` pulses, seeds and fodder; but after giving 
our best attention to this case we are not 

‘able to depart from the view already 
taken by usand by Waller, J., namely, 
that cotton seeds are fodder within the 
meaning of the Act. E. 
: The result is that the civil revision 
petition fails but having regard to the 
circumstances of the case and particularly 
the fact of the Government circular direct- 
ing refund of such amount, we make no 
order as .to costs in the civil revision 
petition. 


“OWN Y. Petition dismissed. 
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MADRAS HIGH COURT. 
ORIMINAL Revision Casn No, 186 or 1928. 
OngiumiNAL Revision PmriTION No. 138 
or 1928. 
CRIMINAL ÁPPnBAL No. 142 or 1928. 
September 11, 1928. 
Present :—Mr. Justice Curgenven. 
PERIANNA MUTHIRIAN-—P&ETIrIONER 
—ÜOMPLAINANT " 


versus 
M. VENGU AYYAR AND OTHERS 
—RasPponDENTs. . 

Criminal Procedure Code (Act V of 1898), sa. 196, 
476—Penal Code (Act XLV of 1860), ss. 198, 467— 
Facts disclosing offences under ss. 198 and 467, Penal 
Code—Private complaint for forgery without reference 
to Court, whether legal—Ojfence committed by more 
than one person, one alone being party to proceedings 
in Court— Persons not party, private prosecution of, 
whether legal. 

Where the facts disclose an offence under s. 193, 
Penal Code, committed in relation toa proceeding in 
Court, under s 195, Oriminal Procedure Oode, no 
Court can take cognizance ofsuch an offence other- 
wise than in the manner prescribed, and it makes no 
difference, that the complainant, evidently to evade 
that provision, haa elected to name the offence of for- 
gery in his petition. [p. 363, coL 1.] 

In such a case the specific offence of fabricating 
false evidence should be given a preference over the 
more general offence of forgery. M 364, col. 1.] 

Ram Nath v. Emperor (1), relied on. 

Krishna Pillai v. Krishna Konan (3), distinguish- 


ed, 

Queen-Empress v. Anant Puranik (3), commented 
upon. 

Quaere:— Whether when an offence of forgery is com- 
mitted by more than one person, one at least beinga 
party to the proceeding in which the document is pro- 
duced, such participants in the forgery as are not 
parties to the proceeding may be prosecuted otherwise 
than under the provisions of ss. 195 and 496, ‘Oriminal 
Procedure Code. [ibid.] 


ORIMINAL Éavierox Casm No. 186 or 1928, 

Petition, under ss. 435 and 439 ofthe 
Code of Oriminal Procedure, 1899, praying 
the High Court to revise an order of the 
Oourt of Session of the Trinchinopoly 
Division, dated the 20th December, 1927, and 
passed in Oriminal Revision Petition No. 
24 of 1927, praying that the Sessions Court 
may be pleased torevise the order of dis- 
charge of the accused, passed in Calendar 
Oase No. 61 of 1927, on the file of the Court 
of the Sub-Divisional First Olass Magistrate, 
Musiri. i 

Caiminat ÁPPBAL No. 142 or 1928. 

Appeal against an order of the Court of 

Sessions of the Trichinopoly Division, dated 


-the 20th December, 1927, and passed in 


Oriminal Miscellaneous Petition No. 56 of 


"1927. 


Messrs, V. L. Ethiraj, M. S. Vydinatha 
Iyer and T. S. Srinivasan, for the Peti- 
tioner, - 7 -a 


` 
^ 


t 
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Messrs. T. M, Krishnaswamy Ayyar, K. S. 
Jayarama Ayyer, for Mr. Subbaraya Ayyar, 
for the Respondents. 

Mr. K. Venkataraghavachariar, for the 
Public Prosecutor, for the Orown. 

ORDER.—These are respectively a 


. criminal revision petition and a criminal 
. appeal arising out of certain proceedings, 


. and Kothandapandi Nadan, 


(M. O. No. 24 of 1926), under s. 145, Orimi- 
nal Procedure Code, taken before the Sub- 
Divisional Magistrate of Musiri. The 
petitioner and appellant here, Periana 
Muthirian alleged possession of the im- 
moveable property in dispute as lessee of 
certain persone holding it as trust property. 
His possession was challenged by the 
agents and lessee of one P. M, A. Muthia 
Ohetti, who had purchased the land at a 
Court sale. For the purpose of these pro- 
ceedings it is unnecessary to enter more 
fully into the circumstances leading up 
to the possession case. The petitioner im- 
pleaded as counter-petitioners in that case 
eight persons, of whom only the first two 
need be here mentioned, Narayanaswami 
Ayyar, described as an agent of the Ohetti 
the Ohetti's 
lessee. The petitioner's case was that on 
5th June, 1926, Narayanaswamy Iyyer came 
to the land with a body of men, and 
disturbed the possession which he had 
enjoyed for some time past. The case for 
the counter petitioner was that the Ohetti 
had obtained possession on 17th April, that 
Kothandapadi Nadan had on 24th May 
signed an agreement to take a lesse of the 
lands, and had on that day entered into 

ssion; and that on 4th Junga formal 
ease deed had been axecuted. We are 
concerned here with the agreement to lease 
or Varthamanan, Ex. VIII, which the peti- 
tioner denounces as a forgery. It was got 
up, according to him, after the Police had 
made their local inquiry on 10th June, 
and because the counter-petitioner party 
had to account for seedlings obviously 


. sown before the date of the lease-deed, This 


document purports to have been executed 
by Kothandapani Nadar to Narayanaswami 
Iyyer, to have been written and attested 
by one Ratnam Pillai and to have been 
attested by one Alagiri Rajah. The peti- 
tioner asserts that besides these partici- 
pants, two other persons conspired to 
fabricate it, Vengu Ayyar, who is another 
of the Ohetti'a agents, and N., Ramaswami 


- Ayyar, the High Court Vakil, who con- 
- dueted the counter-petitioner's case. 


On 16th April, 1927, while the posses- 
gion case was still going on, the petitioner 
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filed a complaint before the District 
Magistrate of Trichinopoly against 


Vengu Ayyar and N. Ramaswami Ayyar. 
of abetment offorgery. The District Magis- 
trate transferred the complaint to the Sub- 
Divisional Magistrate of Musiri who de- 
cided to dispose of the possession case 
before proceeding with it. As soon as that 
was done he took asworn statement from 
a complainant and issued process. In res- 
ponse, the two accused persons filed what 
they term a ‘statement of objection’ adduc- 
ing grounds why they should be dischared 
without further inquiry, and the Sub- 
Divisional Magistrate accepting . those 
grounds, or some of them, in an order dated 
26th September, 1927, discharged the ac- 
cused under s, 253 (2), Oivil Procedure 
Code. An application to the Court of 
Session, Trichinopoly, torevise that order 
was unsuccessful, and a further attempt 
is now being made here to upset it by 
means oftherevision petition under dis- 
The criminal appeal is preferred 
against anorderof the Sessions Judge 
declining to proceed against Narayanaswami 
Ayyarand the two counter-petitioners to 
the revision petition under s, 476-A, Ori- 
minal Procedure Code. . 
Dealing first with the criminal revision 
petition, Mr. Ethiraj for the petitioneroon- 
cedes, as is indeed indisputable, that ifat 
any stage the Court found a legal bar to 
the prosecution of the acaused it was acting 
rightly in discharging them. The burden 
of establishing such abar rests upon the 
counter petitioners, and it is argued that 
it is created in two separate ways by the 
terms of s. 195, Criminal Procedure Code, 
under cl. (b) of sub-s. (1) and also under 


: el. (o). 


Under cl. (b, no Oourt shall take cog- 
nizance'of any offence punishable under 
certain sections of the Penal Code, includ- 
ing 8.193, " when such offence is alleged 
io have been committed in, or in relation 
io, any proceeding in any Court, except on 
the complaint in writing of such Court or 
of some other Court to which such Court 
is subordinate." The contention is that 
although the complaint alleged an offence 
of abetment of forgery and although the 
circumstances adduced in supportof that 
allegation might if proved substantiate 
such an offence, yet they would also sub- 
Btantiate nothing more and nothing less 
than the offence of abetting the farbrica- 
tion of false evidence in relation to the 
proceedings under s. 145, Oriminal Proce- 
dure Oode, before the. Sub-Divisional 
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Magistrate, so that under cl, (b) the only 
complaint upon which a criminal case 
could be founded would be that of the Sub- 
Divisional Magistrate himself, or of his 
superior Court. 


That the terms of the petitioner's com- 
plaint do bear the construction sought to 
be placed upon itis clear, I think, from 
its general tenor and in particular from 
the opening sentence of para. 7, which rans 
as follows: i 

“The two accused conspired with the 
said Narayanaswami Ayyar to forge Ex. 
VIII and forged it with the deliberate 
object of using it in the above proceedings 
in the Oourt ofthe First Olas3s Magistrate, 
Musiri, and other proceedings that might 
follow ; and used it on 18th December, 1926, 
before the said Court, when Kothandapani 
Nadar was examined." 


This is a clear assertion that the document 
was forged forthe express purpose of afford- 
ing evidence in the possession case, that 
that wasthe immediate object ofthe two 
accused among others, It is evident, there- 
fore, that the offence complained of was 
one of the class named in cl. (b). Not only 
80, but the act imputed to the accused did 
not comprise any elements over and above 
those which are needed in a case where, as 
here, the fabricated evidence takes the 
shape of a document, to satisfy the defini- 
tion of fabricating false evidence contain- 
ed in s8. 192, Indian Penal Code. The relev- 
ant portions of that definition run thus: 


tt Whoever........... .... makes any document 
containing a falie statement, intending 
that such.........false statement, may appear 
in evidence ina judicial proceeding......... 
anaes and that guch................false statement, 
so appearing in evidence, may cause any 
person, who, in such proceeding, is to form 
an opinion upon the evidence, to entertain 
an erroneous opinion touching any point 
material to the result of such proceeding, 
is said to fabricate false evidence. " 


Whether or not the preparation of such a 
document with such an intention necessarily 
and invariably amounts also to the offence of 
forgery, [think that this result follows in 
all ordinary cases ; and the consequence of 
accepting the petitioner's contention, that 
although in such a case heis barred from 
prosecuting for fabricating false evidence he 
ig still at liberty to prosecute for forgery, 
means that the provisions ofa. 195 (1) (b). 
Oriminal Procedure Code may be evaded by 
hig simple expedient, . 
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It has been urged that, notwithstanding 
this obvious objection, there is authority 
in support of the petitioner's claim, Three 
cases involving offences for the trial of 
which sanction is needed have been cited. 
I may dismiss Tarsu Beg v. Muhammad 
Yarkham (1) for reasons which a perusal 
,of it will make obvious. In Krishna Pillai v. 
Krishna Konan (2) the circumstances which 
Miller, J., sitting alone, had to deal with 
were that an amin, accompanied by the 
deeree-holder's agent, went to execute the 
decree and these persons were obstructed 
and assaulted. Sanction to prosecute for 
an offence under s, 186, Indian Penal Code, 
was applied for and refused, whereupon 
the agent presented a complaint under 
88. 323 and 355, Indian Penal Code, The 
learned Judge held that since those 
offences could be separately charged they 
could be tried without sanction ; but it is to 
be observed that they, and especially the 
latter were not necessarily included 
within the offence in respect of which 
sanction was neceasary. To put an extreme 
instance, if the agent or the amin had 
been murdered in the course of the obstrac- 
tion, it could scarcely be contended that 
want of sanction to prosecute under s. 186 
was & bar to trial upon a charge of murder. 
In the other case Queen Emperss v. Anant 
Puranik (8), the accused were convicted 
by an Assistant Sessions Judge of either 
instigating or attempling to commit 
dacoity and the conviction was set aside 
by the Sessions Judge cn appeal, on the 
ground that the evidence disclosed an 
offence of waging war against the Queen 
(s. 122, Indian Penal Code), for which sanction 
of Government is necessary under 8. 196, 
Oriminal Procedure Code. In holding that 
the Assistant Sessions Judge was right and 
the Sessions Judge wrong, the learned 
Judges appear to have been much influenc- 
ed by the fact that the Government had 
considered and abandoned the idea of 
according sanction because the Police 
inquiry showed that there was no evidence 
to substantiate a charge under s. 122. 
Mr. Justice Ranade indeed expressed the 
view that if the Government found no 
design to wage war established, “it was 
not for the committing Magistrate ' to 
decline to frame any charge or for the 


(BL Ind Oss. 176; 21 A.L.J. 915; A.I R. 1984 
All. 296; 25 Or. L J. 688; L. R 5 A. 53 Or. 
he 31 M.43, 17 M. L. J. 559; 7 Or, L. J. 6; 3 M. L. T, < 


(3) 25 D. 90; 2 Bom, L'R. 653. i ~ 
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Assistant Sessions Judge torefusetoinquire 
-into the charges on which the commitment 
WAS made.,....... The Sessions Judge virtual- 
ly has taken on himself the function of 
setting his own judgment against the 
opinion of Government, ina matter which 
by law belongs properly to Government, 
which alone under s. 196 has the right to 
grant or refuse the sanction.” Whatever be 
the merits of this doctrine it is needless to 
say that it is incapable of application here, 
where the Oourt in respect of which the 
offence wascommitted had not been approach- 
ed for sanction or, as the law now requires, 
moved to complain; nor, if it had been 
80 moved, and had refused on the ground 
of lack of evidence, could that very ground 
have supplied an argument to the trial Court 
for proceeding with the complaint of 
forgery, because the allegations in the 
complaint show that if a charge of fabrica- 
tion must fail a charge of forgery must 
‘also fail It is true that Mr, Justice 
Ranade's judgment contains also some 
more general expressions of opinion, as 
where he doubts whether want of sanction 
to prosecute, under s. 205, Indian Penal 
Code (false personation for the purpose of 
a suit) would bara prosecution under a. 170 
ors. 171 (personating a public servant or 
wearing garb etc., of public servant.) The 
latter offences, of course, contain an 
element not necessarily present in the 
former. But, ifthe proposition is broadly 
this, that where an offence containig, say 
ingredients, A,B, and C, can only be 
inquired into upon complaipt of the 
Court concerned by reason of the presence 
of ingredient C, it is yet open to & Criminal 
Oourt, upon the same allegations, to enter- 
tain a complaint of an offence containing 
ingrediente A and B only, although ingredi- 
ent C is also clearly present, I must respact- 
fully express my dissent. It is for the 
complainant to lay before the Court the 
matters of fact upon which he proposes to 
base his case, and itis for the Court to 
decide whether with reference to the 
provisions of the Penal Law, i: is compet- 
ent to entertain that case upon the facts 
stated. In the present instance, the facts 
stated disclosed an offence under s, 193, 
Indian Penal Oode, committed in relation 
toa proceeding in Ocurt. Section 195 lays 
down that no Court shall take cognizance 
of such an offence otherwise than in the 
manner prescribed, andit makes nodifference 
in my view, that the complaiaant, evidently 
to evade that provision, elected to name the 
offence of forgery in his petition. i 
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This general view is not, I think, really 
in conflict with such a case as Mahajanam 
Vencatrayar v. Kodi Venkatrayar (4) where 
it was held that a conviction for simple 
forgery is not illegal although the facte 
substantiated an offence of forgery ofa 
valuable security, which the Oourt had no 
jurisdiction to try. The conviction may not 
have been illegal, but if the Magistrate had 
disclaimed jurisdiction to convict and had 
proceeded unders 347, Oriminal Procedure 
Oode assuredly he would have taken the 
more correct course. In In re Maduri 
(5) & conviction under s. 426, Indian 
Penal Oode, was set aside on the ground 
that the special form of mischief which the 
evidence disclosed was specially provided 
for by s. 477, Indian Penal Code; and in 
Setti Rangayya v. Somappa (6) Venkatasubba 
Rao, J, set aside a conviction under 
8. 417, Indian Penal Code, because the facts 
showed that an offence under s, 420 had 
been committed: 


My attention has been drawn by Mr, 
Jayarama Iyer for the counter- petitioners 
toa decision of Makerji, J., in Ram Nath 
v. Emperor (7) which appears to be directly 
in point. A candidate for election to a 
Municipal Board attested the thumb- 
mark of a peraon pretending to be a voter 
in proof of his identity. It was in facta 
case of personation, and the candidate was 
convicted of abetment of cheating and 
forgery. The offence abetted was however 
found to fall more specifically unders, 171 
(F) Indian Penal Oode, prosecution for 
which requires the sanction of the Local 
Government. Ia setting aside the convic- 
tion the learned Judge observed: 


“Tt appears to me that where the offence 
in question has been specifically describ- 
ed and designated by the Legislature, it 
is not open to any Court to say that, 
although the offence may be specifically 
one under 8.171 F of the Indian Penal 
Code, it falls equally under s. 465 of the 
same Code and that, therefore, it is open 
to the Court to try the offender under 
either of the two sections. Where there 
are two provisions, one specific and the 
other ganoral, thespecific provision ought 


(4) 66 Ind. Cas 72; 45 M. 29; 14 L, W. 247; ME 
M.W N 813:41 M L.J 398; 30 M.L. T. 75; 23 Or, 
L. J. 232; A. I R. 1922 Mad. 223. 

5 12 M. 54; 2 Weir 22, 

B 82 Ind Uas 57; 20 L. W. 919; 25 Or. L. J. 1193; 
A.I R 1925 Mad. 67. 

(7) 8t Ind, Oas 714; 47 A. 208; 22 A. L, JH 1106; L, 
R. 6A, 25 Or; 20 Or.L. J. 362; A, L R. 1925 A]L 
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to beapplied in preference to the general 
one.” 

If I may say so with respect, this reason- 
ing commends itself to me, and, apply- 
ing it here, I conclude that the specific 
offence of fabricating false evidence should 
be given a preference over the more 
general offence of forgery. I consider, 
therefore, that the learned Sub Divisional 
Magistrate was justified in discharging the 
accused upon this ground. 


The merits of the order have been dis- 
'eusged alternatively with reference to the 
provisions of cl. (e) of s. 195 (1), Oriminal 
Procedure Code. Upon this point I have 
heard a very careful argument on both 
sides, supported by an abundance of case- 
law. The question is whether, when an 
offence of forgery is committed by more 
than one person, one at least being a 
party to the proceeding in which the docu- 
ment is produced, such participants in the 
forgery- as are not parties to the pro- 
ceeding may be prosecuted otherwise than 
under the provisions of ss. 195 and 470, 
Crimingl Procedure Code. The answer to 
the question depends primarily upon the 
constraction to be placed upon the term 
‘offence’ as it is used in cl, (c) whether 
it denotes the transaction of forgery as 
a whole, so that the Court is debarred from 
taking congnizance of that transaction, 
including the shares taken in it by non- 
parties as well as parties, or whether it 
refers only tothe share taken by a party, 
so that the power to proceed against non- 
parties js not affected. Grounds for pi 
ing the former construction are to be 
found in a Bombay case In re Narayan 
Dhonddev Risbud (8), and whatever coun- 
tenance they may receive from the langu- 
age of the clause, I must confess that 
the circumstances of the present case have 
impressed me very forcibly withthe merits 
of that view of the law. It seems con- 
trary to public policy that some only of 
the participants in an alleged act of fabrica- 
tion—and those perhaps who play asubordi- 
nate part—areexposed to prosecution, while 
the party in whose interests the act is said 
to have been done is protected. But mak: 
ing every allowance for cases which may 
be distinguishable, and cases in which the 
contrary effect of the provision appears 
to have been taken for granted, there is 
no doubt that, as observed in Debilal 


(8) 6 Ind, Ose, 529; 12 Bom. TL. R, 383; 110r, L. J, 
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v. Dhajadhari Ghoshami (9) there is a 
strong body of authority in favour of the 
opposite view. Having regard to my con- 
clusion upon the first head of the argu- 
ment, therefore, I refrain from expressing 
an opinion upon this part of the case, 
The criminal revision petition is dismiss- 
ed. 

‘The respondents in the criminal appeal 
which is preferred against the order of the 
Sessions Judge of Trichinopoly dated 20th 
December, 1927, are the two respondents 
to the criminal revision petition—M. Vengu 
Ayyar and N. Ramaswami Ayyar and T. 
R, Narayanaswami Ayyar. The learned 
Sessions Judge dismissed the application 
on the grounds (a) that no such application 
had been preferred to the Sub- Divisional 
Magistrate himself, and that no satisfac- 
tory explanation for this omission wasgiven, 
(b) that the principal offenders, namely, 
the executant of the alleged forged docu- 
ment, and the writer and attestators, were 
not sought to be proceeded against, and (c) 
that the object of the petitioner was not 
to further the interests of justice. There 
is much force in these considerations, and 
in the further consideration that where 
the lower Court appears to have reason- 
ably exercised its discretion not to take 
action, that discretion should not be lightly 
interfered with. On a survey of all the 
circumstances, including the nature ofthe 
evidence which would appear to be avail- 
able to prove the case, I am olearly of 
opinion that there are no sufficient grounds 
to disturb the order. The criminal appeal 
is dismissed. 

v. N. V. Petition and appeal dismissed, 
ion Ind. Oas.577, 15 O. W. No 565; 12 Or,L +, 


MADRAS HIGH COURT. 
Orvit APPHBAL No. 106 or 1927, 
July 19, 1925. 
Present :—Mr. Justice Devadoss and 
Mr. Justice Mackay. 
Na AYYAKUTTI THEVAN-—PLAINTIFF 
—APPELLANT 


versus 
SIGAPPI ACHT AND orHRS8—DREFBNDANTS 
— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Arts, 89, 120 
Suit for profits of land, against agent—Articls 
applicable, 


toa 
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A suit by a plaintiff for accounts of income and 
profits of the lands of the plaintiff which the defendant 
was in possession of is governed by Art. 89, Limita- 
tion Act, where there is a contract of agency be- 
tween the parties, 

If there is no contract of agency between the 
parties the proper Article to be applied to auch a suit 
would be Art. 120. In such a case limitation begins 
torun only from the date of demand and refusal or 
the date of setting up a hostile title to the knowledge 
of the plaintiil. 


Appeal against a decree of the Court 
of the Subordinate Judge, Ramnad at 
Madura, dated the 31st August, 1926, in 
Original Suit No, 7 of 1927, 

Mr, B. Sitaram Rao, 
Jants. 

Messrs. M. Patanjali Sastri, C. 8. Rama 
Rao Sahib, for the Respondents. 

JUDGMENT.—This is an appeal 
against the decree of the Additional 
Subordinate Judge of Ramnad at Madura 
decreeing a portion of the plaintiff's claim. 
The only question before us is one of limita- 
tion. The learned Subordinate Judge has 
applied Árt.89 of the Limitation Act and 
haa given a decree in favour of the plaint- 
iff directing an account to be taken and 
the profits of the plaintiff ascertained for his 
Share of the income from the plaint property 
for three years prior to the date of Ex. A. 
He finds that defendants Nos. lto 4 were 
the agente of the plaintiff and his brother, 
the 5th defendant, and that they are 
accountable for the renta and profits 
received from the plaint property. The 
finding as to agency is supported by 
the evidence on record and we cannot 88y 
that that finding is wrong. 

Agreeing that that finding is‘correct and 
the proper Article to be applied is Art. 89, it 
is difficult to see how the learned Judge 
could give a decree only for the share of 
the income of the property for three years 
prior to 1920. He finds that there was no 
demand and refusal and if that be go, the 
agents are liable to account for all the 
amounts received on behalf of the principal. 

The plaintiff relied upon Art. 120 of the 
Limitation Act and not upon Art. 89. If 
there was no contract of the agency 
between the parties the proper Article to 
apply would be Art. 120, vide Yerukola v. 
Yerukola (1). In such a case limitation 
begins to run only from the date of 
demand and refusal or the date of setting 
up a hostile title to the knowledge of the 
plaintiff. In this easethere is no evidence 


for the Appel- 


qu 71 Ind. Cas. 177; 45 M. 648; (1922) M. W. N. 215; 
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that the defendants set up a title hostile té _ 
the plaintiff. No doubt the plaintiff and 
defendants Nos. 1 to 4 quarrelled over thé 
collection of the income of the property, 
but that would not amount to an assertion 
ofa hostile title on the part of the defend- 
ants Nos.lto4 against the plaintiff. In 
any view of the case, whether Art. 89 applies 
on the ground of agency or Art. 120 iu the 
absence of a specific contract of agency, we 
think that the learned Judge's judgment 
is wrong inasmuch as it gives relief to the 

laintif only for three years prior to 1920, 

e think the plaintiffis entitled to a decree 
for an account for the period mentioned in 
the plaint. 

As the conduct of the plaintiff has been 
obstructive throughout, we think he 
ought not to have the costs of this appeal. 
We, therefore, allow the appeal but in the 
circumstances without costs. 

V.N. V. Appeal allowed. 


MADRAS HIGH COURT. 
OsIMINAL MISCELLANEOUS PxririoN No, 62 
oF 1828. 

March 20, 1928. 

Present :— Mr. Justice Devadoss. 

In re 8. VIJAYARAGHAVACHARI AND 
OTHB8S—ÀOCUS8D —PRTITIONHRS, 

Criminal Procedure Code (Aci V of 1898), ss. 166, 
202—Magistrate, competency of, to direct inquiry by 
Police after issue of process—Private complint, cog- 
piranee of, by Magistrate, whether debars inquiry by 

0. . 

After ihe issue of process a Magistrate has no 

wer to direct the Police to enquire into the case 
under 8.168 (3), Criminal Procedure Code and the 
Police have no power to charge-sheet such a case, |p. 
367, col. 1 

The mere fact,however, that & private complaint 
is filed in a Court and the Magistrate takes cognix- 
ance ofthe private complaint dosa not and cannot 
deter the Police from enquiring into offences which 
have been committed and which come to their 
knowledge not from the complainant party but on the 
information which they secure in the course of their 
duty from other persons, and from submitting s 
charge-sheet. [ibi 

Petition praying that the High 
Oourt will be pleased to order that 
the charge-sheet No, 257 of 1927 dated 
the 3rd December, 1927, of the Police 
Dharmapuri filed before the Bub-Divisional 
Magistrate, Dharmapuri, be quashed and 
that the Police have no locus standi to 
interfere in the prosecution of P. R. Nos. 8 
and 6 of 1927 on the file of the Sub-Magis- 
trate, Dharmapuri. f 
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Messrs. V. L, Ethiraj and K. S. Jayarama 
Iyer, for the Petitioners. 

The Public Prosecutor, forthe Crown, 


-ORDER.—This is an application for 
quashing the proceedings now pending 
before the Stationary Sub-Magistrate, 
Dharmapuri. In order to understand the 
contention of the petitioners, it is necessary 
to mention a few facts. The Sub Divi- 
sional Magistrate of Dharmapuri was 
informed by amother and daughter of the 
commission of serious offences. He sent 
the daughter to the Medical Officer and 
on the 24th November he took a sworn 
statement from the mother and from the 
daughter. He forwarded the complaint 
of the daughter to the Sub Magis- 
trate, ` Dharmapuri, on the 24th, as he 
thought that an offence or offences 
triable exclusively by a Oourtof Sessions 
were disclosed in the sworn statement, 
He’ took the mother’s case on his file and 
issued bailable warrants to the accused, 
The  Sub-Divisional Magistrate who 
happened to go to Salem on some business 
mentioned to the District Magistrate and 
the District Superintendent of Police about 
the complaint made to him by the mother 
and the daughter. The District Superintend- 
ent of Police directed his subordinate, 
the Assistant Superintendent of Police, to 
enquire into the matter and,ifacase was 
made out, to filea charge-sheet before the 
Sub-Divisional Magistrate of Dharmapuri 
charging the accused under ss. 330 and 545, 
Indian Penal Code. The Sub Magistrate, 
Dharmaptiri has got three cases on his file 
one by the daughter transferred to him by 
the Sub-Divisional Magistrate, Dharmapuri, 
the other by the mother which was also 
transferred to him and the third the case 
which was started on the charge-sheet of 
the Police. - 

The contention of Mr. Ethiraj for the 
petitioners is that the Police had no power 
to charge-sheet a case which had been 
taken cognizance of by a Magistrate and 
in which process had been issued by him, 
In order to appreciate this vontention, it 
is necessary to see whether the Sub-Divi- 
sional Magistrate did or did not issue 
process in both the cases. As regards the 
case of the daughter he did not issue 
process, as is clear from the report which 
was read out by the learned Pablic 
Prosecutor. On the transfer of the case 
to the Sub-Magistrate under s. 192, he 
passed the following order:— 

“Taken on P. R, File. Post to 16th Decem- 
ber, 1927, lesue process to complainant, 
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accused and prosecütion witnesses, Sammon 
Medical Officer Dharmapuri as witness.” 
It does notappear that any processes were 
issued by the Sub-Magistrate, Dharmapuri, 
tothe accused or to the witnesses. Though 
he simply ordered process to issue there 
is nothing on record to show that any 
pragess was actually issued. That being 
so the question is whether the Magistrate 
had power to order enquiry under s. 202, 
The contention is that the Magistrate 
having made up his mind to issue process 
to the accused his power under s. 202 is 
taken away. I am unable to accept this 
contention. Section 202 contemplates that : 
the Magistrate on receipt of a complaint 
of an offence of which he is authorized to 
take cognizanceor which has been trans- 
ferred to him may, if he thinks fit, for 
reasons to be recorded in writing, postpone 
the issue of process and ask the Police to 
make an enquiry. The mere fact that he 
ordered issue of process does not take away 
from him the power to directthe Police to 
enquire into the case. In the daughter's 
case the Police made an enquiry not at 
the instance ofthe Sub Magistrate but at 
the instance ofthe District Superintendent 
of Police who, on information received 
from the Sub-Divisional Magistrate, direct- 
ed his subordinates to make an enquiry. 
That being so, it cannot be said to be an 
enquiry made under 8. 202 and so the order 
for issue of process is not of any conse- 
quence, But Mr. Ethiraj argued that there 
was no information upon which the Police. 
could act ang the only information they had 
was the orderunder s. 156(3) made by the 
Sub-Divisional Magistrate, Dharmapuri, : 
and that order having been made after he 
issued process was without jurisdiction. 
No doubt if the Sub-Divisional Magistrate 


-had asked the Police to make the enquiry 


under s. 156 (3) after he had issued 
process, his order would be without 
jurisdiction and the Police enquiry started - 
under such an order would be illegal. It 
was held in In re Arula Kotiah (1) that - 
after a Magistrate had issued process, he 
had no power to refer it tothe Police under 
s. 156 (3). But,as I said, in the daughter's 
case, it was not the Sub-Divisional Magis- 
trate, Dharmapari, who ordered the enquiry 
and he could not have ordered an enquiry 
under s. 156 (3) because the case was not on 
his file, The reasonable construction of. 
what the Police have done is this, the 
Police comingto know of the commission 
of serious offences no doubt through the 


(1) 11 Ind. Oas. 999; (1911) 8 M, W., N, 74; 10 M. L, 
T. 120; 13 Or, L J, 463, 
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District Superintendent of Police, started an 
investigation, and in the course of the 
investigation, they got from the Sub- 
Divisional Magistrate’s file certain records 
which they treated as the First Information 
Report. This fact would not make the investi- 
gation bythe Police as one started under s. 
156 (3) that is at theinstance of the Sub Divi; 
sional Magistrate. So far asthe daughter's 
oase is concerned,I have no hesitation in 
holding that the Police received informa- 
tion from the Sub-Divisional Magistrate 
on which they could ast and have acted and 
in the course of the investigation they got 
certain records from the Sub-Divisional 
Magistrate's office and made use of them 
in their enquiry. In such circumstances 
it cannot be said to be an illegal one. 
The mere fact that a private complaint 
is filed in a Court and the Magistrate takes 
cognizance of the private complaint does 
not and cannot deter the ‘Police from 
enquiring into the offences which have 
been commited and which come to their 
knowledge not from the complainant party 
but on information which they secure in 
the course of their duty from other persons. 


I hold the charge sheet in the daughter's , 


case is proper and as such the Police are 
entitled to prosecute the case. 

As regards the mother's case, that case 
was taken on file by the Sub-Divisional 
Magistrate and he issued process to the 
accused, namely, bailable warrants, and 
after thai he informed the District Magis- 
trate and the Police of the commission of 
serious offences and the investigation 
started after .the issue of process 
would not come under s, 202 as heid 
in In re Arula  Kotiah (1) that “after 
the issue of process the Magisirate has 
no power to ask the Police to enquire 
into the case under s. 156 (3)", Therefore, 
so far as the mother's case is concerned 
that charge sheet is not a valid one and 
the Polics are not entitled to conduct the 
case on the strength. of that charge-sheet. 
The learned Public Prosecutor urges that 
both the mother’s and the daughter's cases 
are one andthe same and it would not be 
proper for the Public Proseoutor to conduct 
one ease anda private prosecutor to conduct 
the other. I think it is unnecessary to 
express an opinion on this point. It is 
open tothe Magistrate to allow the Police 
or anybody else to prosecute the mother's 
case. Itisopentoher toengage her own 
Oounsel and conduct tha ease, 

So far as the daughter's case is con- 
cerned, the conduct of that case must be 
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entirely left in the hand of the Police, The 
mere fact that there was a private 
complaint would not take away the right 
of the Police to conduct the prosecution ag 
they have laid a charge sheet - 

This case has been fully and ably argued 
by Mr. Ethiraj and the Pablic Prosecutor 
and Iam much obliged to them for 
bringing to my notice all the points in the 
case. 

-With these remarks the petition is 
dismissed, 


Y. N. V. Petition dismissed. 


MADRAS HIGH COURT, 
Orvin RavisroN PsrrTIoN No. 1245 or 1927, 
September 20, 1928. 

Present :—Mr. Justice Mackay, 
LENKA POLIPILLAI, MINO}, bY 
KARRI DALEMMA—Dargnpant No. 2— 
PETITIONER 


versus 
KARRI AMMANNA—Puarntirrs 
AND DaranDant No. 4—RRSPONDENTS, 

Minor—Arbitration—Reference by guardian on 
behalf of minor agreeing to abide by decision of 
majority of arbitrators, legality of. 

An award made on a reference by the guardian 
of a minor cannot be held to be illegal merely 
because the guardian had agreed to abide by the 
decision of the majority ofthe arbitrators, 


Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise ah order 
of the Court of the District Munsif, 
Ohodavaram, dated 7th February, 1927, in 
I. ANS 2182 of 1926, inO,8. No. 32 of 
1926. 

Mr. V. Govindarajachari, for the Pati- 
tioner. 

Mr. Y. Suryanarayana, for the Respond- 
ents. 

JUDGMENT.—This is a petition in 
which it is sought to revisean order made 
by the District Munsif of Chodavaram 
declining to set aside an award passed 
by arbitrators. The first point taken 
is that the award is invalid as it 
was not made by the arbitrators unani- 
mously. It was decided in Ayyasawmi 
Mudaliar v. Appandai Nynan (1) following ` 
the United Kingdom Mutual Steamship’ 
Assurance Association v. Houston & Co. (2), 
that an award to be enforceable in law 


1) 54 Ind. Cas. 912; 38 M. L. J. 145. 
i) (1896) 1 Q. B, 567; 66 L, J, Q, B, 494, ` 
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must be the award of all the arbitrators 
without difference. Here, however, there 
is this distinction, that the petition of 
reference itself clearly states ‘‘we shall 
accept as final the award given by the 
majority of the Panchayatdars". The award 
is signed by a majority of three out of 
five. The District Munsif has found as 
facts that all the arbitrators were present 
at the deliberations, that two dissent- 
ed from the decision of the major- 
ity and that they were not present 
when the award was actually written. He 
rightly concluded that the last fact did 
not vitiate the proceedings. There is noth- 
ing wrong in parties agreeing to abide 
by the award of a majority. Here the 
award has been signed by a majority and 
it is binding on the parties to the re- 
ference. It is conceded that parties who 
can contract for themselves can agree to 
a majority award, but it is said that the 
mother and guardian acted improperly and 
to the prejudice of the minor in consentin 
to an award by a majority. It is Breed 
that although such a submission might 
have been lawful had it been made by 
parties both of whom were sui juris, it 
could not be sustained when one of the 
parties was a minor represented by 8 
guardian, And reference was made to 
Sanyasi v. Venkata Rao (3). The facts of 
that case were, however, entirely different, 
there the minor’s mother and guardian 
consented to an arbitrator deciding the 
minor's claim upon information and evi- 
dence, howsoever obtained by the arbitrator. 
It was held that the guardian's consent 
amounted to a surrender of the minor's 
rights and that the arbitrator's eventual 
.decision was vitiated by this misconduct 
and was invalid under s. 15 of Sch II, 
Civil Procedure Code. The raling has no 
application. 


“It was urged that the guardian cannot 
validly do anything which is beyond the 
ordinary course of litigation. I do not 
consider that agreeing to abide by a 
majority award is materially different from 
agreeing to abide by the award of a single 
person; and it cannot be gaid that such 
a course would be invalid. It is anoma- 
lous that the minor is still represented by 
the game guardian whose action is now 
characterised by her Advocate as groasly 
imprudent and detrimental, This is not 
a case wherethe guardian committed the 
uw Ind. Oas. 470; 47 M, 30; 17 L. W. 71; (1933) 


N. 7; 44 M. L. J. 283; A. L R. 1923 Mad. 301; 32 
M, L. T, 3% 
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interests of the minor into the absolute: 
powerof Panchayatdars who were permit- 
ted to follow a procedure opposed to 
natural justice; and the objection fails. 

Thirdly, itis said that the award is bad 
because itis based on personal knowledge 
and because there must be express per- 
mission before personal knowledge can 
bé imported. Reliance is placed on Krotta- 
palli Gopalam v. Myneni Suryanarayana (4). 
la that case, however, the decision of the 
arbitrators was based only on their per- 
sonal knowledge; moreover it was passed 
by a majority of only one and that one 
borrowed his knowledge at second hand 
from two of his fellow arbitrators. In 
the present casea reading of the award 
clearly shows that it was based on the 
documentary and oral evidence adduced 
by the plaintiff, 

The fact that one of the three documents 
was produced: by a Panchayatdar makes 
no difference. So far as appears the 
"only facts known to us" on which re- 
liance may have been placed are the facta 
stated in para. 3 that the lst defendant 
is maintaining the guardian and also the 
minor which may equally be a conclusion 
from the plaintiff's evidence, The award is 
this based entirely or almost entirely on the 
evidence. The Panchayatdars were pro- 
bably selected beoause of their personal 
knowledge and that knowledge they only 
used to understand and appreciate the 
evidence. They were appointed to decide 
“whether they examine the proceedings in 
this suit and witnesses or not” which can 
only mean*that if they did uot make 
an enquiry they were to decide, on their 
personal knowledge. But in fact they 
decided on the documentary and oral evi- 
dence a3 is clear on the face of the award. 

There is absolutely no ground which 
would justify interference with the pro- 
cedure and order of the Oourt below in 
dealing with the objections to the award, 
and the petition is dismissed with costs. 

Petition dismissed, 
T M. W.N. 415; 50 M. L. 


V. N, V. 
(4) 93 Ind. Cas. 740; 
R. 1926 Mad. 752. 


J. 514; 23 L. W, 681; A, 
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BOMBAY HIGH COURT. 
SROOND Civi, Apparat No. 463 or 1925. 
September 4, 1928. 
Present:—Mr. Justice Baker. 
BASLINGAVA REVANSHIDDAPPA 
—PLAINTIFF—APPRLLANT 


veraus 
CHINNAVA KARIBASSAPPA AND + 
ANOTHB&—DRFBNDANTS— HRBSPONDENTS, 

Transfer of Property Act (IV of 1882), s. 55— 
Vendor and purchaser—Consideration not fully paid 
-Suit by purchaser for possession —Power of Court 
to pass decree conditional on payment. f 

In a suit by a vendee to recover possession of 
property, where all or part of the purohass-money 
remaing unpaid, the decree may be subjected to 
restrictions and conditions appropriate to the cir- 
cumstances of the case. [p. 371, col. 1.) 

Shib Lal v. Bhagwan Das ou Baijnath Singh v. 
Paitu (t), Kevaldas Kuberdas v, Nagindas Nathubhai 
alan ae Madhab Parhi v. Haran Prosad Parhi (3), 

owed. 


Yella Krishnamma v. Kotipalle Mali (2), dissented 
from. 


Second appeal from a decision of the 
District Judge at Bijapur, in Appeal No. 130 
of 1925, confirming that of the Subordi- 
nate Judge at Muddebihal,in Civil Suit 
No. 322 of 1924. 

Mr. G. B. Chitale, for the Appellant, 

Messrs. H. B. Gumaste and G. R, Madbhavi, 
for the Respondents, 

JUDGMENT.—The plaintiff and the 
defendants are sisters. The plaintiff sued to 
recover possession of the house in suit 
alleging that it belonged to her father 
Shivlingappa, who sold it to her on Decem- 
ber 15, 1920, for Rs. 1,00U and delivered 
possession. During her absence from the 
village she was dispossessed by the 
defendants, her sisters. The defendant 
No. 3 admitted the plaintiff's claim. De- 
fendants Nos, 1 and Z alleged that the 
transaction was hollow and colourable and 
without consideration, and denied plaintiff's 
possession. The first Court, the Subordi- 
nate Judge of Muddebihal, held that the 
purchase was proved, but no consideration 
was paid. He held that it was not proved 
that the transfer wascolourable and with- 
out consideration, and he passed a con- 
ditional decree in the following terms: 
"Plaintiff shoald take possession of the 
entire house described in plaint if within 
three months from the date hereof-shs pays 
defendants Nos. Land 2 Ra. 800. In default 
ofsuch a payment her claim toa moiety of 
the house shall stand dismissed and in case 
ofsuch default plaintif will recover by 
partition only a half saare in the n5us3;..."' 
The reason ofthe form of the deoree is 
that Shivlingappa, the vendor, who is the 
father of plaintiff and -defendants, having 


24 
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died without leaving male issue, the plaint- 
if and defendants became owners of the 
house, Defendants Nos. land 2, who con- 
test the claim, are entitled to one-half and 
the plaintiff is entitled to the other half, 
that is, one fourth in herown right, and the 
remaining one-fourth of defendant No. 3 
who admits her claim. Oonsequently the 
defendants Nos. land 2, being owners of 
half the house, are entitled to half the 
original consideration of Rs. 1,000, that 
is, Rs. 500. That is the. reasoning, on 
which the decree of the first Court is based. 
The plaintiff appealed to the District Judge, 
and the only grounds taken in appeal were, 
first, that the burden of proof on the issue 
of consideration should have been thrown 
on the defendants, and secondly, that 
plaintiff had proved the consideration. 
The point as regards the conditional 
terms of the nature of the decree was 
not taken in appeal. The District Judge 
of Bijapur dismissed the appeal summarily, 
holding that the burden of prov- 
ing consideration lay on the plaintiff, 
and that even if it did not, the burden of 
proving failure of the consideration had, 
been discharged by the defendants. He, 
therefore, dismissed the appeal under O. 
XLI,r. ll of the Civil Procedure Code. 
The plaintiff makes this second appeal. 

Two points are taken in the appeal. The 
first is that the burden of proof of considera- 
tion has been wrongly placed, and the 
second, which is the more important point 
and which was not taken in the Courta 
below, is that the decree ia its conditional 
form cannot besupported. The firet point 
may be disposed of very shortly. It is 
contended, on the authority of Gangadas v. 
Dama (1), that the burden of proof rests 
on him who impugna the authenticity of a 
deed, the execution of which by the owners 
of the property to which it relates is ad- 
mitted or proved, and the onus should 
properly be placed on the defendant who 
disputes payment of consideration when 
execution and receipt of consideration are 
admitted by the obligor, Shivlingappa 
the original vendor, is dead, and beyon 
his admission on the sale-deed, there is no 
other evidence to prove the consideration 
except what has been brought forward in 
the present suit, but the same judgment 
goes on at page 178* to say: "No doubt a de- 
feaiant may beregarded assustaining the 
on13 as to consideration by eliciting state- 
monte from the plaiatiff's witness safficient 

(D 5 Bom. L. R. 177. 
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to make the payment of consideration 
grossly improbable.” The Judge of first 
instance at page. 4, line 59 of his judgment 
states: “There is such a great divergence 
in the statements of the three witnesses 
that I feel convinced that they are lying.” 
This, therefore, supports the view of the 
learned Appellate Judge: that granting that 
the burden of proving failure of con- 
sideration is on the defendants, they have 
discharged it. So far, therefore, asthe 
question of burden of proof is concernéd, 
thére are no reasons for differing from the 
view which hasbeen taken by the lower 
Appellate Court, 

The second point, which was taken in 
the lower Courts, is one of rather more 
difficulty. The learned Pleader for the 
appellant has contended that unders. 55 
of the Transferof Property Act, cl. (1) (f) 
the seller is bound to give the buyer or 
such person as he directs such possession 
of the property asits nature admits, and 
he, therefore, contends that he is entitled 
to take possession of tbe property, that 
under s. 55, cl. (4) (b), the seller is only 
entitled toa charge upon the property in 
the hands of the buyer for the amount of 
the purchase-money or any part thereof 
rémaining unpaid, and, therefore, the con- 
ditional decree of the lower Oourt by 
which the plaintiff was awarded possession 
on payment of Rs. 500 to defendants Nos. 1 
and 2, being the unpaid purchase money, 
is wrong in law. In support ofthis con- 
tention he relies ona ruling ofthe Madras 
High Qourtin Yella Krishnammav. Koti- 
palle Mali (2). The first Court, in the last 
paragraph of its judgment, has relied for 
the terms in which the decree is framed, 
on two cases ofthe Allahabad High Oourt, 
Shib Lal v. Bhagwan Das (3) and Baijnath 
Singh v. Paltu (4) which were followed in 
Kevaldas Kuberdas v. Nagindas Nathubhat 
(5). The Madras High Oourt, in the case 
of Yella Krishnamma v. Kotipalle Mali (2) 
laid down, relying on arother case of the 
Madras High Court in Velayutha Chetty v. 
Govindasami Naicken (6) that it is notin 
the power of the Oourt to give equitable 
relief to mitigate or suspend the conse- 
quences laid down by a Statute, and that 
the plain words of the Statute, that is, of 


(2) 50 Ind, Cas, 530; 43 M 712; 38 ML L.J. 467; 11 
L. W. 563; (1920) M. W. N., 380; 28 M. L. T. 88. 

3) 11 A. 244; A. W. N. (1889) 96, 

4 30 A. 125; A. W. N. (1808) 35; 5 A. L. J. 96. 

(5) Ind. Oas. 429; 11 Bom. L. R, 383. 

(8) 8 Ind, Oas, 364; 91 M, 543; (1910) M. W, N. 637; 
QM. L. T. 108, 
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8. 55 of the Transfer of Property Act, could 
not be whittled away by the application 
of so-called equitable doctrines, and they 


'expreesly dissent from the contrary deci- 


sion in Baijnath Singh v. Paltu (4). Now, 
whatever may be my own view of a 
question, I am bound, iu a case where vary- 
ing High Courts have expressed differing 
views on a pointof law of some importe 
ance,to followthe rulingsofthis Court, The 
ruling to which I have referred above, viz., 
Kevaldas Kuberdas v. Nagindas Nathubhat 
5) expressly follows the ruling in Baijnath 
ingh v. Paltu (4), that is to say, this Court 
has expressed its approval of that decision 
ofthe Allahabad High Court, which has 
been dissented from in Yella Krishnamna 
v. Kotipalle Mali (2) and, therefore, al- 
though there may be no case of this Court 
exactly on all fours with the present case, 
ifi were to follow the Madras decision, 
I should be dissenting from that which has 
been approved of by this Court, viz, the 
case of Baijnath Singh v. Paliu (4). It 
is quite true that ın Kevaldas Kuberdas 
v. Nagindas Nathubhai (5) it is stated 
(page 385*): 

“The fact that part of the consideration 
money for a sale has not been paid does not 
make it void wholly or partially. All that the 
vendor is legally entitled to in that case is 
a lien on the property sold to the extent of 
the amount not paid.” 

Now in the Allahabad case of Baijnath 
Singh v. Paltu (4) itis stated that (page 1277): 

“In the case of Shib Lal v. Bhagwan 
Das (3), to which we have _ referred, 
it was laid down by Mahmood, J., rightly, 
we think, that equities may exist in favour 
of adefendant toa suit like the present 
one so as to subject the decree to restric- 
tions and conditions appropriate to the 
circumstancesof the case. Here thereis such 
an equity arising outof the non-payment 
ofthe purchase-moriey by the plaintiff, and 
regard ought to be paid toitin any de- 
cision which the Oourt may pass," and the 
decree was that (page 1277): 

"if within six months from this date, 
the plaintiff pay to the defendants the 
sum of Rs, 200, the amount of the pur- 
chase money, the property mentioned in 
the plaint be delivered tohim,but in de- 
fault of such payment the plaintiff shall 
forfeit his right to recover the property. 
If the plaintiff do not pay the purchase 
money within the time aforesaid, his suit 
will stand dismiesed with costa in all Courts 

*Page of 11 Bom. L. R.—[ 

{Page of 30 A Ed] 


114 L C. 1929 


The principle, therefore, laid down by 
„the Allahabad High Oourt, was thatin 
a suit by a vendee to recover possession 
of property, where allor part of the pur- 
chase-money remains unpaid, the decree 
may be subjected to restrictions and con- 
ditions appropriate to the circumstances 
of the case. That decision was approved 
by this Oourtin Kevaldas Kuberdas v. 
Nagindas Nathubhai (5) although in that 
particular case no restrictions were im- 
posed in the decree. I do not think it 
necessary to refer to Umedmal v. Davu (7) 
where certain conditions were imposed 
in a case where one of the parties had 
a lien on the house for the amount of the 
unpaid  purchase-money, because that 
case is prior to the Transfer of Property 
Act. But the other cases which are 
referred to above are subsequent tothe 
Transfer of Property Act, and this Oourt 
appeara to have followed the view of the 
Allahabad High Oourt in preference to 
that taken by the Madras High Court. 
The learned Pleader for the respondents 
has referred to the case of Nil Madhab 
Parhi v. Haran Prosad Parhi (8) where it 
was held that the vendor had a lien on the 
land for the unpaid balance of the purchase 
money, and though the lien does not 
entitle him after execution of the con- 
veyanceto resume possession of the land 
sold, it gives him the right to keep the 
title-deeds until payment, and that a 
Oourt of Equity can direct the, vendor to 
be again let into possession, ifon a sale 
directed by it for enforcement of his lien 
the property is found unsafbable at an 
adequate price, and thatthe right of the 
purcaaser to obtain possession under s, 99 
(1) (f) of the Transfer of Property Act and 
the right of the vendor to realise the 
unpaid balance of the purchase money 
under s. 55 (4) (D may be enforced in one 
action. In the decree the purchaser was 
directed to deposit in Court the un- 
paid balance of the purchase-money with- 
intime specified, failing which the suit 
was directed to be dismissed, Atpage 1164* 
their Lordships say: — 

"We entirely agree in the obssrvation 
of Mr. Justice Mahmood in Shib Lal v. 
Bhagwin Das(3) that in a case, such as 
this an equity may exist in favour of the 
defendants 85as to subject the dacreefor 
possession to reatrictioas and conditions 
appropriate to the circumstances of each 

"i 2 B. 547, 

T 20 Ind. Cas. 325; 170. W. N. 1161; 190. L. J. 
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case, This view has been adopted by the 
Bombay High Oourt in Umedmal v. Davu 
(7), by the Allahabad High Court in Baij- 
nath Singh v. Paltu (4), and by the Madras 
High Oourt in Subramania Aiyar v. Poovan 
(9). With ell deference to the learnedJ ud ges 
who decided the case of Velayutha Chetty 
v. Govindasami Naicken (6) we are not 
able to adopt the view they took of tha 
effect of the statutory provisions onthe 
subject: there is no reason why the right 
of the purchaser to obtain possession under 
8.99 (1) (f) ofthe Transfer of Property Act 
and the right of the vendor to realise the 
unpaid balance of the purchase-mone 
under 8, 55 i) (b) should not be recognise 
and enforced in one action.” 

The case of Yella Krishnamma v. Koti- 
palle Mali (2), referred to above, is based on 
the case in Velayutha Chetty v. Govindasamé 
Naicken (6) which has been disapproved . 
of by the Calcutta High Court. The result, 
therefore, ofthe decisions would seem to 
bethat the view adopted by the Allah- 
abad High Court has been approved of by 
the Oalcutta High Court and by this Court 
in the decisions referred to above, and it ig 
only the Madras High Court that has taken 
the opposite view of the effect of 5. 55 of the 
Transfer of Property Act in prohibiting 
the imposition of equitable considerations 
in the framingof a decree in a suit of the 
character of the present. In these cir- 
cumstances Iam bound to follow the 
previous decisions of this Oourt in approv- 
ing of the decisions of the Allahabad 
High Oourtrather than thatof the High 
Court of Madras, and with respect, I may 
say that F agree with the views expressed 
by the Oalcatta High Oourt in Nil Madhab 
Parhi v. Haran Prosad Parhi (9) that there 
ia no reason why the rights of the various 
parties should not be decided in one suit 
rather than in a number of suits, If the 
plaintiff in this suit is given unconditional 
possession, and the defendants Nos. l and 2 
are driven to a separate suit for the purpose 
of enforcing their lien for the unpaid 
purchase-money, the result will be exactly 
the same as that pointed out by their Lord- 
ships of the Oaleutta High Court at page 
1164* of the case quoted above, where they 


"If we accept the contention of the 
respondents the result will be that tho 
plaintiffs will obtain an unconditional 
decree for possession, the vendor will be 
driven toinstitute a suit to enforce the lien 


à 9) 27 M. 28. 
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which he possesses over the property for the 
unpaid purchase-money.......... It is obvious- 


ly undesirable that the matter in con- 
troversy which may be settled without 
disadvantage to any of the parties,in a 
single litigation should be repeatedly 
agitated in a succession of suits.” 

I entirely agree, with respect, with 
these remarks, and in view of the con- 
siderations which I have referred to above, 
I am of opinion that although there is no, 
Bombay casein which a conditional decree 
of the nature of the present decree has 
passed, yet in the peculiar circumstances 
of the present case the decree of the lower 
Oourt should be confirmed, and the appeal 
dismissed with costs. 

A Decree confirmed. 


BOMBAY HIGH COURT. 
Orvin Apprau No. 8 oF 1928. 
August 20, 1928. 

Present:—Sir Amberson Marten, Krt., 
Chief Justice, and Mr. Justice Murphy, 
OHHIPA ALLARAKHA ISAKJI 
— APPRLLANT 
versus 
BAI SONA-—HR&SPONDENT, 

. Workmen's Compensation Act (VIII of 1928), ss. 28, 
$0—Commassioner's power to pass orders on consent of 

parties——Appeal from consent orders —Scope of s, 28, 

A Commissioner under the Workmen's Compensa- 
tion Act, can pass an order or decree on the con- 
sent ofthe parties in contested proceedinga and an 
order passed by him on consent ia not appealable. |p. 
372, col. 2.) 

Section 28 of the Workmen's Compensation Act 
refers primarily to cases where the parties hare 
arrived at an agreement prior to any hearing before 
the Court. [ibid.] 


Appeal from an order made by the 
Commissioner for Workmen's Compensa- 
tion, Bombay, in Application No. 351/B 25 
of 1927. . 

Mr.G. N. Thakor (with him Mr. H. V. 
Divatia),for the Appellant. 

Mr. R.J. Thakor, for the Respondent. 


JUDGMENT, 

Marten, C. J.—This is an appeal under 
the Workmen's Compensation Act, 1923, 
It is of rather a curious nature, Both 
parties were represented by Pleaders before 
the Ocmmissioner, and the order appealed 
from is quite simple, viz, "By consent 
Rs, 9,250 to be deposited with Commis- 
sioner on or before January 3, 1928. No 
order as to costs.” The expression “ de- 
posited” there clearly refers to s. 8 of the 
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Act, which provides that " compensation 
payable in respect of a workman whose: 
injury has resulted in death shall be 
deposited with the Commissioner," and 
then the sum so deposited isto be dealt 
with in certain ways. So, too, in the diary, 
which was kept by the Commissioner under 
the xules, after recording that certain issues 
had been raised and two witnesses heard, 
the entry runs as follows:—“At this stage 
parties agree that the opposite party should 
deposit Rs. 2,250 on or before January 3, 
1928. Ordered accerdingly, No order as 
to costs.” 

Now the first point that arises is what 
jurisdiction have we to interfere with what 
purports to be a consent order. The appeal 
is based on s 30 of the Act, but there are 
two provisos to that section, viz., (a) " No 
appeal shall lieagainst any order unless a 
substantial question of law is involved in 
the appeal” ; and (b) “no appeal shall lie 
in any cage in which the parties have agreed 
to abide by the decision of the Oommis- 
sioner or in which the order of the Oom- 
missioner gives effect io an agreement come 
to by the parties,” 

The first question, therefore, is whether 
there is here a substantial question of law 
involved in the appeal. Now a dispute as 
to whether two parties have agreed or not 
to a certain decree is not in generala 
question of law. Still less is it a substantial 
question of law. It is in general a pure 
question of fact. But it is argued that 
under this Act the Commissioner has no 
power in contested proceedings before him 
to pass any order or decree by consent of 
the parties. He must either give his decision, 
or else the parties must comply with the 
provisions of s. 28 which deals with the 
registration of agreements. That section, 
however, seems to me to refer primarily to 
cases where the parties have arrived at an 
agreement prior to any hearing before the 
Court. In that case s. 28 provides inier 
alia that the agreement shall be registered 
after notice. Further, the rules which have 
been framed by the Governor-General in 
Council, under s. 32 (a) of the Act, provide 
in r.44 for this agreement being in a 
particular form, and for the Commissioner 
issuing notices with reference to it and so 
on. Those rules, I think, clearly con- 
template an agreement prior to any hearing 
by the Commissioner. I should here like to 
take this opportunity on behalf of the Court 
of thanking Mr. Ooyajee (juaior) as amicus 
eurie for his industry in obtaining for us 
these rules which have been published in 
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the Gazette of Government of India on June 
28, 1924 at page 586, and which wereunknown 
not only to the sheristedar of the Court, but 
also to Counsel appearing in the case. Nor 
apparently were they included in, at any 
rate, one of the text books which Counsel 
had in Court. 

Proceeding withthe argument of Counsel 
for the appellant,it is contended that'we 
have here a substantial question of law, 
because the Commissioner had no jurisdic- 
tion to pass a consent decree in the way 
that he did. Moreover, although r. 38 of 
the Workmen's Compensation Rules applies 
certain provisions of the Civil Procedure 
Code including rr. 1 and 2o0f O. XXIII, 
they do not include r. 3 of O. XXII, viz., 
“Where it is proved’ to the satisfaction of 
the Court that a suit has been adjusted 
wholly or in part by any lawful agreement 
or compromise,...the Court shall order such 
agreement, compromise...to be recorded and 
shall passa decree in accordance therewith, 
so far as it relates to the suit.” But that 
rule also contemplates, I think, in general, 
a case where the parties have come to an 
agreement outside the Court, and ask the 
Court to settle the suit in accordance there- 
with. 

In the present case the parties were 
actually before the Oourt on a contested 
matter in which issues had been raised, and 
some evidence led and then the parties 
agreed to terms, Thereupon the Oourt 
passed an order in accordance with their 
consent. I confess it is rather startling to 
bs told that in an ordinary case the Court 
has no powar to pass an order by consent of 
the parties, excapt under O. XXIII, r. 3, 
assuming of course the matter is one within 
its general jurisdiction, Taat proposition 
is certainly quite erroneous as regards the 
Original Side Aad as regards the Oom- 
missioners Tribunal, I should have thought 
that the answer wasone of common sense, 
and that no objection could be taken to the 
present order as being in any way illegal, 
The workman, or rather his representatives, 
were getting the full amount of their claim, 
minuscosts. Ifthe employer was willing to 
pay that amount, what more was to be said. 
Sarely no judgment was required. 1t was 
sufficient to record the matter by consent, 
and direct the money to be paid. The only 
concession which the employer obtained was 
that he had not got to pay the costs, and, 
as to this, the Commissioner had already 
heard enongh of the case to know if it 
was a fair concession for the workman's 
representatives to make. It seems to me, 
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therefore, that it cannot be successfully 
argued here that there is any substantial 
question of law raised in this appeal. 
Oonsequently, I think, the first proviso | 
bara this appeal. 

Under these circumstances it is unneces- 
sary for us to consider whether the second 
proviso to s, 30 applies also. I do not 
think this is a case where the parties 
have agreed to abide by the decision of 
the Commissioner, but the other part of 
this proviso as to whether the order of 
the Commissioner gave effect to an agree- 
ment come to by the parties, ia another 
matter. Prima facie these words are wide 
enough to cover the present order. But 
it is argued thatthe proviso only refers 
to a registered agreement withins, 28, and 
I leave it at that. 

As to consent order generally, if one 
was dealing with a matter not before the 
special tribunal constituted by this Act, 
but before an ordinary Law Court under 
the Civil Procedure Code, then it would, 
I think, be clear that in general no appeal 
would lie from a consent decree. Thus 
8. 96 (3) of the Civil Procedure Code says: 
“No appeal shall lie froma decree passed 
by the Oourt with theconsent of parties.” 
Accordingly, in general, it would be 
necessary to bring a fresh suit, if it was 
sought to set aside a consent decree on 
such grounds as misrepresentation, fraud, 
or mistake. (see Malla's Civil Procedure 
Oode, 8th Hditicn, page 263). 

It has been urged that unless we can 
interfere here, then litigants are .wichout 
& remedy, supposing there is & case 
where the Commissioner has made a mis- 
take in recording an order as being by 
consent. I appreciate that, having regard 
to s. 19 (2) of the Workmen's Qom- 
pensation Act which largely ousts the 
jurisdiction of the Oourts, there may be 
a difficulty in the way of the appellant 
bringing a fresh suit before the ordinary 
Oivil Oourts to set aside this alleged 
consent decree. Nor is there any provision 
in the Workmen's Oompensation Act itself 
for any such suit being brought before 
the Oommissioner. But after all this isa 
matter for the Legislature to amend, if 
at all, and not for ourselves. The Legis- 
lature has created a special tribunal ousting 
the jurisdiction of the ordinary Oivil 
Courts of the land, and if this results in 
any hardships to individuals, then the 
hardship must be rectified by the legis- 
lative authority which created the spacial 
tribunal, 
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So far as the facts of the present case 
go, I confess on the materials before us 
that the appellant hardly excites one's 
sympathy. Inthe first place, as he was 
represented by a Pleader, there should 
certainly have been an affidavit by his 
Pleader, stating that in fact no consent 
decree was arrived at, or explaining the 
circumstances under which what purports 
to bea consent decree was obtained. There 
should at least have been a reference in 
the appellant's affidavit as to why he 
could not get his Pleader to make any 
affidavit if that be the fact. In the result, 
however, the present application comes 
before us without even a reference to the 
Pleaders; and as to what actually happened 
before the Commissioner the affidavits on 
either sideare at total variance. Olearly 
one side or the other is committing per- 
jury. They cannot even agree as to who 
was present at the hearing before the Com- 
missioner. 

Thereis also another point. This consent 
order was passed on November 12, 1927, 
but it was not till January 5, 1925, 
that any appeal was filedin this High 
Court. This delay is hardly consistent 
with the appellant's story that the Com- 
missioner purported to pass by consent 
an order which in fact the appellant did 
not consent to, Moreover, it doesnot appear 
that any application whatever was made to 
the Commissioner to review his order, or to 
ask him forany explanation orstatement with 
reference to theallegations which the ap- 
pellant now makes. 1donot say one way 
or the other whether legally the Oommis- 
sioner has power to review any decision 
he has once given. But, I, at any rate, 
would strongly discourage an application 
of the present type, which is made behind 
the back of the Commissioner, from what 
puports to be a consent order and makes 
allegation against him which are totally 
denied by the other side. 

In my judgment this appeal ought to be 
dismissed with costs, 

Murphy, J.—1 agree. 

A. Appeal dismissed, 
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BOMBAY HIGH COURT. 
Sxconp Ovit APPEAL No. 574 or 1926, 
August 15, 1928. 

Present :—Mr. Justice Patkar and 
Mr. Justice Baker. 
ABDULRAHIM FUNUMULLA 
—APPBLLANTS 


VETIUS 
SARAFALLI MAHAMADALLI 
— RESPONDENT. 

Lease—Lease to manager of firm—Lessee to con- 
tinue after expiry of term until he vacated of his 
free will—Duration of lease—Landlord's right to 
eject lessee at his option, 

A lease which expressly gives an option to the 
lessee to hold so long as he pleased on payment of 
rent is a lease terminable atthe will of the lessee 
end will enurefor his lifetime. The principle of 
reciprocity or mutuality cannot be invoked in such 
a casein favour of the landlord and the landlord 
cannot eject the lessee at his will [p. 376, col. 1.| 

Toolshi Pershad Singh v. Ram Narain Singh (1) and 
Vaman Shripad v. Maki (3), followed. 

Karani Manika Mudaliar v Chinnappa Mudaliar 
(2), dissented from. 

A lease granted tothe manager of a firm for a 
period of 25 years provided, inter alia, that after 
the expiry of the period the lessor will go on taking 
rent until the lessee vacated on his own free wi 
and that, tillthe lessee vacated, the lessee will be 
the owner: 

Held, (1) upon a construction of the document, that 
the lease was not intended to expire at the end of 
25 years but was to enure during the lifetime of the 
lessao ; [ibid i 

(2) that the lease would not laat till the firm lasted 
but would last only for the lifetime of the manager ; 


[ibid ] 
(3) m n lessor could not eject the lessee at his 
i ibid. 


Second appeal from the decision of 
the District Judge of East Khandesb, in 
Appeal Noe 107 of 1925, reverBing that 
of the Subordinate Judge at Amalner, in 
Civil Suit No. 603 of 1923. 

Mr H. C.Coyajee (with him Mr. W. B. 
Pradhan), for the Appellants. 

Mr. Jayakar (with him Mr. R. W. Desai), 
for the Respondent. 

: JUDGMENT. 

Patkar, J.—The land in suit þe- 
longed tothe defendant No. l's father, 
Funumulla, who leased it to the plaintiff 
on April 2, 92, fora period of twenty- 
five years up tothe last day of Falgun, 
Shake 1839, corresponding to April 11, 1918. 
Defendant No. 1 mortgaged the land to 
defendant No. 2 on January 23, 1922. The 
plaintiff alleged an oral agreement bet- 
ween him and the defendant No 1 by 
which he secured a lease for fifty-one 
years ona rental of Rs, 300, Plaintiff, 
therefore, brought this suit for specific 

rformance of the oral agreement fora 
ease for fifty-one years, andin the alter- 
native for a declaration that he was entitled 
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io remain in posséssion so long as he 
pleased on the payment of Rs. 100 as 
rent. Both the Courts have found that 
theoral agreement with regard to the 
lease of fifty-one years is not proved. 
The only question arising in these appeals 
is as tothe construction of the lease, Ex. 67. 
It is urged on behalf of thedefendant that 
the lease is only for a period of twenty- 
five years. Ontheother hand, it is urged 
that the lease is to continue after the 
period of twenty-five years during the 
lifetime of the plaintiff's firm. It was 
never contended in any of the lower Courts 
that the lease being granted fora build- 
ing purpose was a permanent lease. If 
thesubsequent conductof the parties can 
be takeninto consideration, according to 
the ruling in Toolshi Pershad Singh v. 
Ram Narain Singh (1) it would appear 
that after the expiry of the lease of twenty- 
five years the plaintiff paid tothe defend- 
ant an amount of Rs, 1,158 on account of 
payment ofrent to the defendant, There 
is also the promissory note, Ex. 97, 
passed by the defendant on November 
16, 1919, in which the amount borrowed 
is said to have been taken in part pay- 
ment of the prospective rent. If the subse- 
quent conduct of the parties be taken 
into consideration, it would follow that the 
lease did not come toan end at the ex- 
piry of twenty-five years. On the other 
hand, the agreement set up by the plaintiff 
for fifty-one years on a rental of Rs, 300 
is incongistent with the supposition that 
the lease was a permanent lease, if, how- 
ever, the subsequent conduct of the parties 
be excluded from consideration and the 
question is considered simply on the terms 
of the document, we agree with the view 
of thelower Court that the lease was for 
a period of twenty-five years certain, and 
that after the period of twenty-five years 
the lessee, the plaintiff, was to remain in 
possession solong as he paid rent, and 
could not be ousted from the possession 
of the property if he paid the rent regular- 
ly. Itis urged on behalf of the defendant, 
relying on the case in Karani Manika Mu- 
daliar v. Chinnappa Mudaliar (2) that the 
lease by which the lessees were to hold for 
such time as they wished, was a tenancy at 
the will of the lessee which in law was 
a tenancy at the will of the lessor also. 
In the present case the lease was for a 


(1) 12 I. A. 205; 120. 117; 4 Sar. P. O. J. 646 
P.O 


@) “6 Tnd. Cae. 1002; 38 M, 557; (1912) M. W.N. 
811; 24 M. LJ, 641, 
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period of twenty-five yeara after which the 
lessee was to remain in possession so long 
as he paid the rent. The lease in the 
present case, therefore, represents a trans- 
action where there was a lease fora par- 
ticular period after which an option was 
given to the lessee to continue in posses- 
sion on payment of rent. Such an 
option, if expressly given to the lessee, 
ought to enure for his benefit, and the 
principle of reciprocity or mutuality cannot 
be’ invoked in such a case. The decision 
in Karani Manika Mudaliar v. Chinnappa 
Mudaliar (2) is quit contrary to the ruling 
ofthis Oourt in Vaman Shripad v Maki 
(3) which follows the earlier decisions in 
Gapalrav v. Bhavanrav (4) and Suleman v. 
Aemad (5). It was held in those cases that 
where the lessee was to  remainin pos- 
session 80 long as he pleased or so long 
ashe paid rent, the lease was to enure 
during the lifetime of the lessee. The 
termination of the lease was dependent 
upon the will of the lessee, and the ex- 
ercise of the will by the lessee terminated 
onhis death, and, therefore, it was held 
in those cases that the lease lasted till the 
lifetime of the lessee. In a subsequent case 
in Bai Sona v. Bai Hiragavri (6) it was 
held that the benefit of such an agree- 
ment could also be taken advantage of 
by the heirs of the lessee under s. 108, 
el. (j) o£ the Transfer of Property Act. 
Thecasein Vaman Shripad v. Maki (3) 
was dissented from in Bat Sona v. Bai 
Hiragavri (6). It was not contended in this 
casein the lower Oourt that the lease was a 
permanent lease, and itcould not be so 
contended if regard is had to the subse 
quent conduct of the parties and the character 
of the suit. It is not, therefore, necessary to 
consider whether the ruling in Vaman 
Shripad v. Maki (3) or the conflicting 
decision in Bai Sona v. Bai Hiragavri (6) 
should govern the facts of the present 
case, We have to consider in this case 
whether the lease expired at the end of 
twenty five years or continued after. the 
expiry of twenty-five years during the 
lifetime eitherofthe lessce or the firm 
of which the lessee was the manager. 
The lease atone place recites that it is 
to continue for twenty-five years and 
“only for twenty-five years the owner- 
ship is yours.” In another portion of the 


3) 4 B. 424. 

i casts) P. J. 279. 

5) (1877) P. J. 177. 

(6j 95 Ind. Cas.524; 28 Bom. L. R, 552; A. LR, 
1926 Bom. 374. 
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lease itis stipulated that “after the ex- 
piration of the (period of the) karar 
when you will vacate the field of your 
own will,on that day we shall take (the 
same) into our possession. After the 
period ofthe kararwe shall goon taking 
the said rentas long asthe field will re- 
main (in your possession)". Itis further 
agreed that “onthe day on which you 
will hand over the field into our posses- 
sion, on that day you should remove the 
building of your karkhana and we shall 
take the field and the repaired well into 
our possession. Till then the ownership 
of thefleld is yours." It appears clear 
from these stipulationsthat the lease was 
not to expireat the end of twenty-five years, 
but the lessee was to remain in possession 
so long ashe pleased and so long as he 
paid therent. Following the decisions in 
the cases of Vaman Shripad v. Maki (3) 
and Higgins v. Nobin Chunder Sen (7), we 
think that the lease wasfor a period of 
twenty-five years, and after the expiry of 
the lease, the lessee was to continue in 
possession as long as he paid the rent, 
thatis, it wasto enure during the life- 
time of the lessee. On behalf of the 
plaintiff it is urged that the lease was to 
enure after the period of twenty-five years 
tillthe firm lasted. No authority has 
been cited in support of that contention, 
The Will ofthe ‘firm could only be ex- 
ercised by the manager, in whose name 
the lease was passed. It would, therefore, 
follow that the lease would | last till 
the manager was icapable of exercising 
the will, and would last till his lifetime, 
On behalf of the defendant reference was 
made to the case of Secretary of State 
for India fv. &Bai Rajbai t(8. In that 
case there was no option given to the 
lessees, and the only agreement in el. 10 
was that they wereto retain during the 
pleasure of Government nine of the villages 
found under their management when the 
Pargana fell into their possession, The 
option given there was in favour of the 
lessor, and the principle of reciprocity or 
mutuality was not urgedin that case, and 
was negatived by the judgment, Refer- 
ence was made tothe case of Woody 
Beard (9). Inthat case the duration of 
the lease was made dependent on the 
11 0. W. N. 809. 


8) 30 Ind, Oas. 303; 17 Bom. L, R. 730 at 


19 0. W. N, 1037; p. 741; 


M. W.N 
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lessor's power of letting, and it was held 
that the lease was void for uncertainty. 
But a lease for life even under the English 
Law could be created where there is an 
agreement to pay rent as long as the ten- 
ant paid it regularly. Reference may be 
made to para 931 of the Halsbury's Laws 
of England, Vol. XVIII, where it is 
stated:— 

“Consequently, if itis of sucha nature 
that the Court would order specific per- 
formance, the lessee can obtain the grant 
of an effectual lease, or without this 
being done, the informal lease is, for the 
purpose of any question arising in a Court 
which haa jurisdiction to order specific 
performance, equivalent to a lease by deed. 
Cases of this kind occur when a landlord 
lets & house and agrees not to raise the 
rent aslong as the tenant pays it regularly. 
Provided that the agreement is in writing 
it operates a8 an agreement to lease for 
the life of the tenant, subjectto regular 
paymentof rent, and for most purposes, 
is equivalent to a formal lease by deed for 
the tenant’s life.” 

I may here refer in this connection to 
the decision of the Privy Council in Nayan 
Munjari Dasi v. Khagendra Nath Das (10 
where a dispute between a landlord an 
his tenant was settled by a. compromise 
which granted the land to the tenant at 
& fixed rent for seven years and con- 
tained a stipulation that after that 
he was to enjoy the land on payment 
of the then reasonable ground rent 
and the landlord, aiter once enhanc- 
ing the rent, demanded a second enhance- 
ment, andon the tenant's failure to pay 
sued for ejectment, it was held that the 
lease was binding so long as the tenants 
were willing to pay the prevailing rent. 

We think, therefore, that the view taken 
by the lower Oourt is correct, and both 
the appeals should be dismissed with 
costs. 

Baker, J.—I agree, and have nothing 


A. Appeal dismissed, 
t (10) 101 Ind. Oas. 353; 31 O. W.N. 700; A. IR. 
1937 P. O.116; 25 A. L. J. 625: 28 L. W. 176; (1637) 
M. W. N. 467; 39 M. L. 1.8; 53 M, L, J. 509 (P.O), 
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BOMBAY HIGH COURT. 
Sroonp O1vIL Arrnar No. 437 oF 1928, 
March 23, 1928. 

Present :—Mr. Justice Patkar. 
SOMBHAI ADESING-—PrAINTIFF— 
APPBLLANT 


versus 
JAGJIVAN DAYARAM AND OTHERS— 


DarBRNOANTB8— RBSPONDRNTS. e 
Hindu Law—Widow—Property in widow's posses- 
sion—Presumption of full ownership—Morigage for 
99 years—Estoppel of mortgages. 
A person who taken a mortgage from a 
Hindu widow for a period of 99 years cannot be 
^ allowed to contend that she had no right to mort- 


gage the property p 99 years or beyond her life- 


time. [p. 378, col. 2 

“Topory in the possession of & Hindu widow 
must be presumed to be held by her in full owner- 
ship in the absence of any evidence to show that 
she inherited it as a limited owner. [ibid.] 


Second appeal from a decision of the 
District Judge, Broach, in Appeal No. 16 
of 1923, reversing that of the Sub- 
ordinate Judge, at Broach, in Civil Suit 
No. 74 of 1922, 


Mr. G. N. Thakor, (with him Mr. R. J, 
Thakor for Mr. M, K. Thakore), for the Ap- 
pellant. 

Mr. H. V. Divatia, for the Respondents. 


JUDGMENT.—In this case, the plaint- 
iff sued to redeem the mortgage in favour 
of the defendants as the purohaser from 
Bai Jivi who claimed to be the heir of 
Bai Kashi, the original mortgagor by virtue 
of.Bai Kashi's Will, Ex. 17, and also on the 
ground of her natural kinship to the 
said Bai Kashi, Jagannath, thg husband 
of Bai Kashi, died -about fifty years 
ago, leaving behind him his widow 
Kashi, his brother Kasandas, and Kasan- 
das's wife Ratan, A few months after 
Jagannath, Kasandas died and Ratan, the 
widow of Kasandas, got all the property 
of the .two brothers Kasandas and 
Jagannath. Ratanbai, the widow of 
Kasandas, mortgaged three survey numbers, 
including 4 acres and 37 gunthas of Survey 
No. 153 on June, 9, 1873. On Ratanbai's 
death, Bai Kashi got all the lands entered 
in her name on March, 7, 1885. She was in 
possession of 6 acres and 24 gunthas of 
Survey No. 153 which she mortgaged by 
-Ex. 19 for Rs, 499 in favour of defendant 
No. land the father of the defendant No. 
2, Bai Kashi, on January 12, 1903, 
bequeathed her property to Bai Jivi the 
daughter of her brother Narbheram of 
Kaswa and died six months after the Will. 
Bai Jivi sold her right to the present plaint- 
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iff on August 24, 1921. The plaintiff has- 
brought this suit for redemption. 

The learned Subordinate Judge held 
that the entries in the Record of Rights 
showed that the lands stood in the name of 
Bai Kashi, that defendant No.1 as mort- 
gagee cannot dispute Kashi's title, and 
that though Bai Manchha, the widow of 
Bai Kashi's husband's sisters son, was in 
existence, Bai Jivi was entitled to the 
property by virtue of the Will of Bai 
Kgshi, and was, therefore, entitled to 
redeem the mortgage. The learned Sub- 
ordinate Judge, therefore, passed a decree 
in favour of the plaintiff who was the pur- 
chaser from Bai Jivi. i 

On appeal, the learned District Judge 
held that the property did not belong to 
to Bai Kashi absolutely but she inherited 
the property as the widow of a gotraja 
sapinda, that the inheritance must be 
traced to Bai  Kashi's brother-in-law 
Kasandas, that Bai Manchha, the widow 
of the last male owner's sister's son, being 
the widow ofa bandhu was not entitled 
to succeed, that Bai Jivi, who was the last 
male owner's deceased brother's widow's 
brother’s daughter, was not entitled to 
inherit, and that the property would go 
by escheat to Government, and, therefore, 
the plaintiff was not entitled to redeem 
this property. He further held thatthe 
property was not comprised in the Will 
of Bai Kashi, and that even if it was dealt 
with by the Will of Bai Kashi, the Will 
was invalid with regard to the property 
inherited by Bai Kashi as the widow of a 
gotraja sapinda. . 


It is urged on behalf of the appellant 
that the mortgagee is estopped from deny- 
iog the title of his mortgagor who mort- 
gaged the property for 99 years, It was 
held in Hillaya Subbaya Hegde v. Naraya- 
nappa Timmaya (1) that as between a 
mortgagor and his mortgagee, neither can 
deny the title of the other for the pur- 
posses of the mortgage, and that a 
mortgagor cannot derogate from his grant 
so as to defeat his mortgagee's title, nor 
can the mortgagee deny the title of his 
mortgagor who mortgaged the property. 
In that case, a Hindu widow had sold 
the property to another person who 
mortgaged if to the plaintiff, and the 
reversioner colluding with the sons of the 
purchaser from the widow obtained posses- 
sion of the property and contended that the 
alienation by the widow was invalid for 


(1) 12 Ind, Oas. 913; 36 B, 185; 13 Bom, L. R. 1200, 
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want of necessity and was not binding upon 
bim, and it was held that the reversioner 
having come into possession by collusion 
with the purehaser from the widow who 
mortgaged the property to the plaintiff, 
the reversioner was bound by estoppelin 
the same way asthe mortgagor from deny- 
ing the title of the mortgagee, In Maha- 
maya Debiv. Haridas Haldar (2) it was 
held that the mortgagor, even when acting 
in a public capacity and mot for his own 
benefit, is estopped from denying his title, 
and cannot set up a defence for himself 
against the mortgagee, that the property 
so mortgaged is trust property which he 
had no right to mortgage. Similarly, a 
mortgagee cannot be allowed so to frame 
his suit as to draw into controversy the 
rights of strangers to the transaction who 
have set upa title paramount to that of 
the mortgagor and the mortgagee. 
See Jaggeswar Dutt v. Bhuban Mohan Mitra 


I may refer in this connection to the 
following passage in Coote’s Law of 
Mortgages, 9th Edition, Vol 1I, page 

417 :— 

: “The mortgagee is bound to re-convey the 
estate to the mortgagoror those deriving 
title under him, and is estopped from 
denying the mortgagor's title. This rule 
is thus stated by Lord  Cottenham in 
Tasker v. Small (4):—‘A mortgagee can 
never refuse to restore to his mortgagor, 
or those who claim under him, upon re-pay- 
ment of what is due upon the mortgage, 
the estate which became vested in him as 
mortgages. To him it isimmaterial, upon 
re-payment of the money, whether the 
mortgagor's title was good or bad, He 
is not at liberty to dispute it any more 
than a tenant is at liberty to dispute his 
landlord's title.” . 

“The Court will act upon a prima facie 
title shown by the plaintiff, however 
complicated, if it be supported by satisfact- 
ory evidence, and be uncontradicted, 
except by & mere allegation of an adverse 
claim; considering that the only matter 
determined is the right of redemption, the 
judgment for which will not hinder an 
adverse claimant from asserting his 
title in another proceeding.” See Fisher 
on Mortgage, 6th Edition, page 706, para. 
1371." 


(2) 27 Ind. Cas. 400; 42 0,445; 19 O. W. N. 208; 20 
O. L. J. 183. 5 

3) 33 0. 435; 3 O. L, J. 205, 

i (1537) 3 My. & Or. 63 at p. 10; 6 Sim. 025; 5 L. 
J. Oh. 321; 40 B. R. 848; 45 R. 22, 
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The defendants took the mortgage for 
99 yearsfrom a Hindu widow, and cannot 
bə allowed to contend that she had no 
right to mortgage the property for 99 years 
or beyond her lifetime. No doubt, there 
is no clear evidence in this case to show 
that Bai Kashi got an absolute title to 
this property, but the mere fact that the 
widow is found in possession of property, 
of the acquisition of whcih no account is 
given, does not necessarily give rise to the 
presumption that she has inherited itas a 
widow. See Diwan Ran Bijai  Bahadur 
Singh v. Indarpal Sinyh (5). Even though 
the property may have belonged originally 
to Kashi'shusband and her brother-in law, 
the property may have been given toher 
absolutely by way of & family arrange- 
ment between her and her brother-in-law 
after the death of her husband, There is 
no evidence to show thatthe property was 
given to her for maintenance and not 
absolutely except the recital in the bound- 
aries in Hx. 65. Thé property was 
entered in her name and she purported 
to deal with the property as owner and 
mortgaged it for 99 years in favour of the 
defendants. In the absence of any evi- 
dence to show that Bai Kashi inherited this 
property as a Hindu widow, it must be 
assumed that she wasentitled to deal with 
the property as owner and this presumption 
receives strength from the conduct of the 
defendants in accepting the mortgage from 
her for 99 years. For the purposes of this 
case, therefore, it must be presumed 
that Bai Kashi was entitled tothe property 
in her own right. 

The next question is whether Bai Kashi 
dealt with the property insuit by her Will 
in favour of Bai Jivi. Jagree withthe 
view of the lower Court that the disposition 
by Bai Kashi in her Will related only to 
her self-acquired properties which were 
of her full ownership and which she had 
power to dispose of in any way she liked 
and the 5th sub-clause of cl. 4 of the 
Will, which referred to any property belong- 
ing to her that might have been omitted in 
the above statement, related to the pro- 
perties which were her self-acquired 
properties, There is no evidence to show 
that this property was inherited by Bai 
Kashi as a Hindu widow, nor is it shown 
that it was acquired by her personal labour 
and exertions. Under these circumstances, 
itis doubtful whether the property in suit 
which belonged to her husband's family 


(5) 20 I. A. 226 at p. 228; 2 Bom, L., R. 1; 26 O. 871; 
40, W, N.1; 7 Bar, P. O. J. 578. 
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and which might have come to her absolute- 
ly by some family arrangement between 
her and ber brother in law was disposed 
of by her Will. lam, therefore, of opinion 
that even if Bai Jivi is not entitled to the 
property by virtue of the Will of Bai Kashi, 
the question still remains whether she is 
not entitled to the property as the heir, 
of Bai Kashi, The property not having 
been shown to have come to Bai Kashi as 
a Hindu widow, the inheritance must be 
traced to her, and Bai Manchha, the widow 
of a bandhu of her husband, would not be 
entitled to inherit the property. But, 
Bai Jivi, who is the daughter of her 
brother, is clearly her blood relation and 
would be entitled to succeed in preference 
to the Orown. On failure of her husband's 
heirs the stridham ofthe widow would go 
to her .blood-relations in preference to the 
Crown, See Kanakammal v. Ananthamathi 
Ammal (6), Ganpat Rama Joshi v.tSecretary 
of State for India (7) and Narayan Pundlik 
v. Lakshman Daji (8). I think, therefore, that 
the plaintiff purchasing from Bai Jivi 
is entitled to redesm, 

Inthe Record of Rights, Bai Jivi has been 
described as the heir of the last holder 
Bai Kashi, and in the mutation register, 
Ex, 6, the present plaintiff is shown as 
purchaser from Bai Jivi. The present 
plaintiff is, therefore, presumably entitled 
to redeem as a purchaser from Bai Jivi, 
who would be an heir before the property 
goes by escheat to the Crown. 

This decision would not be binding on 
any preferential heir of Bai Kashi who 
might conclusively establish his right 
hereafter. For the purposes of this 
case, the plaintiff has proved his title to 
redeem the property and is, therefore, 
entitled tosucceed. 

I would, therefore, reverse the decree of 
the lower Appellate Court and restore that 
of the Subordinate Judge, and would make 
the instalments of Rs. 200, Rs. 150, and 
Rs. 149, payable on July 1, 1428, 1:29 and 
1930, respectively. Parties to bear their 
own costs in this Oourt and in the lower 
Appellate Court. 

Decree reversed. 


A 
(6) 25 Ind. Cas, 901; 37 M. 293. 
(7) 62 Ind. Oas, 109; 45 B. 1108; 28 Bom. L. R. 


2. 
(8) 100 Ind. Cas, 87; 29 Bom. L. R. 930; A.I R. 
1927 Bom. 456; 51 B. 784, 


BABU MOTISINGH VU, DURGABAIT, 


379 


BOMBAY HIGH COUR'7T.: 
Fig8T Oivi APPBaAL No. 53 or 1925. 
August 28, 1928. 

Present :—Sir Amberson Marten, Kr., 

Chief Justice, and Mr. Justice Murphy. — . 
BABU MOTISINGH--DzraNDaNT No. lx 

APPBLLANT 
versus 
DURGABALIaND orHERBS—PLAINTIFFI— 
RESPONDENTS, 

Hindu Law—Community as agi from one 
Provittce to another, law applicable to—Adoption of 
new customs—Onus of  proof—Raghuvamshu of 
Nandurbar—Adoption by widow--Authority of kus- 
band, necessity of. 

Where a Hindu community migrate from one 
Province of India to another, the presumption is that 
they carry with them their personal law and the bur- 
den of proving that they have abandoned the original 
law and adopted the law of the Province to which 
they have migrated is on the person who alleges it. [p. 
380, col. 2. 

The Raghuvamshis of Nandurbar who have mi- 
grated to Khandesh from Oudh are governed by the 

enares School and not by the Bombay School of 
Hindu Law in the matter of adoption, and a widow 
belonging to the community cannot adopt in 
the absence of expressauthority from her husband 
to make an adoption  [p. 382, col. 2] 

First appeal from adecision of the 
First Olass Subordinate Judge at Dhulia, 
in Oivil Suit No. 407 of 1921. 

Mr. H. C. Coyajee, (withhim Mr.K. H. 
Kelkar), forthe Appellant. 

Mr. G. N. Thakor, (with him Messrs, R. W. 
Desai and P. W. Kane), for the Respondent, 

JUDGMENT. 

Marten, C. J.—This is an appeal by 
the minor defendant No. 1, Babu Motising 
alias Baliram Dagdusing, against the de- 
cision of the learned trial Judge in favour 
of the plaintif Durgabai, the widow of 
one Dagdusing, to the effect that the de- 
ceased Dagdusing was governed by the 
Benares School of Hindu Law at the date 
of his death, and that accordingly it was 
necessary for the validity of any adoption 
by his widow that she should have been 
given express authority by the deceased 
and that on the facts of this particular 
case no express authority was proved. 
Before the learned Judgeit was also con- 
tested whether the adoption had been 
made at all but that point was found 
in favour of the minor, and no contest arises 
as to that before us. 

We are left, therefore, with two main 
points: (t) Did the deceased ever expressly 
authorise his widow to adopt the minor? 
(2) Ifnot, was the deceased governed by 
the Benares School as being the School 
of Hindu Law governing his community 
before it migrated to Khandesh? Or, on 
the other hand, was his law that of the 
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Bombay School as being the law prevailing 
in Nandarbar in West Khandesh where 
he and his community had lived for & 
great number of years? I propose to take 
these two points in that order 
because that is the order in which 
they were argued before us. [On the 
first point his Lordship came to the 
conclusion that the Judge was right 
in holding that the minor had not dis- 
charged the onus of proof that lay upon 
him to establish the alleged express,oral 
authority.] 

I now come to the next point as to what 
School of Law the deceased was governed 
by, because if he was governed by the 
Bombay School of Law, then no express 
authority would be necessary and the senior 
widowcould adopt. Now here I may inter- 
polate this because I had intended to say 
it before. The learned Judge thinks that 
the true explanation of the omissions in the 
documentary evidence is that Dodhusing, 
the Pleader’s clerk, knew a little law but 
not quite enough, and that he did not 
realise that if the deceased was governed 
by the Benares School, express authority was 
necessary. Accordingly allhis plans were laid 
on the basis that the ordinary Law of Bom- 
bay applied and that that is the explanation 
ofincidentally the delay inthe case, and 
why the validity of the adoption was not in 
the first instance effectively challenged. 

On the main point, I think, it is clear 
that to borrow the language used in 
Soorendronath Roy v. Heeramonee Bur- 
moneah (1), thiscommunity of Raghuvam- 
shis migrated to Khandesh at some distant 
period of which no recordis preserved. It 
must be at least five or six generations ago. 
lt mey very well be at a much earlier date. 
On the evidence before us it is impossible 
to give evenan approximate date, except 
that it is long before living memory. The 
place from which they migrated wasin all 
probability Oudh. Before us, it was not dis- 
puted that the law of the place from which 
they migrated was the Benares School of 
Law. 

Now that being so, the ordinary presump- 
tion that the law to apply is the law of the 
Province in which the parties reside is 
rebutted. The presumption next applicable 
is that this community on migration to 
Khandesh carried with them the law which 
had governed them up to migration, 


(1) 12 M. I, A. 81 at p. 96; 1 B.L. R, P. O. 26; 10 W 
R. P. O. 35; 2 Suth. P. O. J. 147; 2 Sar. P, 0. J, 372; 8 
Mad, Jur. 432; 20 B, R. 271, 
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namely, the Benares School of Law. That is 
quite clear from numerous authorities. 
Thus it is stated by Lord Haldane in 
aan Haji v. Halimabai(2) (page 

‘Where & Hindu family migrate from one 
part of Indiato another, prima facie they 
carry with them their personal law, and, if 
jhey are alleged to have become subject to 
a new local custom, this new custom must 
be affirmatively proved to have been 
adopted, but when such a family emigrateto 
another country, and, being themselves 
Muhammadans, settle among Muhamma- 
dans, the presumption that they have accept- 
ed the law of the people whom they have 
joined seems to their Lordships to be one 
that should be much more readily made. 
All that has to be shown is that they have 
so acted as to raise the inference that they 
have cut themselves off from their old 
environments. The analogy is that of a 
change of domicil on settling in a new 
country rather than the analogy of a change 
of custom on migration within India. The 
question is simply one of the proper 
inference to be drawn from the circum- 
stances.” 

That was a Muhammadan case. Cases 
where the parties were Hindus will be 
found in Balwant Rao v. Baji Rao (3) and 
also in Parbati Kumari Debi v. Jagadia 
Chunder Dhabal (4), where it is said 
(page 96T):— 

“The tenacity of such customs, even 
under the strain of migration, has been 
repeatedly recognised by the law, in ques- 
tions such as the present. Accordingly, 
the question being primarily one of 
personal as distinguished from geogra- 
phical custom, it is ofthe first importance 
to inquire of the origin of the family.” 

Then at page 97T it is said:— 

"When, returning from successions, 
regard ishad to the evidence relating to 
ceremonies at marriages, births, and 
shradhs, it cannot be disputed that there 
is a strong body of affirmative evidence in 
support of the continuance and against 


c3 
tn 


(2) 32 Ind, Cas. 413; 43 I. A. 35; 18 Bom. L. R. 6 
dde (b 0). 227; 20 O. W, N. 362; (1916) 1. M, W. 
176 (P. O.). 

(33 57 Ind. Oas. 545; 47 I. A. 213; 22 Bom. L. 
1070; 39 M. L. J. 166; (1920) M, W. N. 483; 28 M. L. 
157: 18 A. L. J, 1049; 13 L, W. 679; 16. N. L. R. 187; 25 
O. W. N. 243; 48 O. 30 (P. O.). 

(4) 29 I. A. 82; 4 Bom, L. R. 365; 29 0.433; € O. W. 
N. 490; 8 Sar. P. O. J. 205 (P. O,). 

*Page of 43 I, À.—[Ed]. 

{Pagos of 29 T. aiad, 








1141, 0, 1929  . 


the relinguishment of the Mitakshara in this 
Iamily." 

Then in Soorendranath Roy v. Heermonee 
Burmoneah (1) to which I have already 
alluded, it is said (page 96*):— 

“This, indeed, is not decisive of the 
question as to the devolution of property in 
the family by right of succession, since a 


family might retain its religious rights," 


and yet acquiesce ina devolution of pro- 
perty in the common course of descent of 
property in that district, amongst persons 
of the same race. Bat still there is in the 
Hindu Law so close a connection between 
their religion and their succession to pro- 
perty,that the preferable right to porform 
the shradh is commonly viewed as govern- 
ing also the question of the preferable right 
to succession of property; and asa general 
rule they would be expected to be found in 
union, 

These last two cases show the importance 
to be attached to ceremonies as indicative 
of the pervailing personal law of the com- 
munity in question. 

So, too, in Sarada Prosanna Roy v. 
Umakanta Hazari (5), the way in which a 


presumtion may shift according to various' 


facts is shown in the judgment of Mr. 
Justice Mookerjeo at page 37321. That was 
a case where the family of the deceased had 
migrated into Bengal from the North-W est 
Provinces where the Mitakshara Law 
prevailed, but had adopted the Dayabhaga 
Law of Bengal for generations; and itis was 
held that the succession to the deceased 
ought to be governed by the Dayabhaga 
Law. 

Another instance where the change of per- 
sonal law was held proved will be found in 
an old case from Bengal, viz., Rajchunder 
Narain Chowdry v. Goculchund Goh (6). 
There there had beena somewhat similar 
migration, and the Oourt came to the 
conclusion that as the family priest was 
then a Brahmin of Bengal, and as the 
ancestors of the parties had intermarried 
with Bengal women, and as their religious 
ceremonies connected with fanerals or 
marriages were conducted sometimes 
according to the Mithila Law and sometimes 
according to the Bengal Law, and 
there had been no uniform observance 
of the ordinances of the Mithila Law, under 
all the cireumstanoas of that particular case 
the Law of Bengalought to prevail. 


(5) 77 Ind. Oas. 430; 50 0, 370; 37 C. D. J. 233; A. I. 
R. 1033 Oal, 485, i 

(6) (1801) 1 S. D. A. (Beng) 56. 

“Page o£ 12 M. L A.— Hid, 
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Now those being the general principles of 
law, we have to consider whether the 
minor has discharged the onus of proof 
that this community had abandoned 
their original law, and had adopted the 
law prevailing in Khandesh with respect 
to succession to Hindu property. As 
regards any evidence to show that they 
had expressly accepted the law of adoption 
prevailing in West Khapdesh, it is quite 
clear, that nothing of the sort is shown. 
The ‘evidence as to any adoptions at all 
having ever taken place is extremely 
meagre. Much less is it shown thatany 
particular custom of adoption has been 
engrafted on to the personal law of that 
community. Therefore, any atiempt to 
prove an express custom of adoption accord- 
ing to the Bombay School is hopeless on the 
evidence before us. 

But what the appellant does rely on is 
the fact that in many important respects 
the community has departed from the 
customs of the place from which they 
migrated. These are principally in relation 
to marriage. For instance, as regards 
Oudh, the evidence is that the community 
there is looked at as one family, and that 
its members can only marry outside that 
one family, which it regarded as being one 
gotra. On the other hand, in the present 
community, they are broken up into many 
gotras, and it is clear that they are not 
confined to marriages outside the com- 
munity. 

Another important point is that in Oudh 
widows cannot re-marry. In this com- 
munity they can and do. Infact we under- 
stand that the plaintiff Durgabai herself 
had a previous husband before she married 
the deceased. So, too, about divorce. In 
Oudh, there is no divorce, whereas, in this 
community thereis. Thus in the present 
cage the deceased, in addition to the two 
widows we are concerned with here, 
had another wife, whom he had divorced. 

On the other hand, as the learned Judge 
points out the actual ceremony connected 
with their marriages is the ceremony that 
prevailed in Oudh. His view isgthat this 
particular community closely resembles a 
similar community in the CentralgProvinces 
who had algo migrated from Oudh; and 
that in the course of that migration this 
community had gradually fallen away from 
the higher standard prevailing in Oudh, 
and prevailing possibly amongst a rather 


-higher class of people than the ones we 


have to deal with in the present case. 


Accordingly, his view is that though in 
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certain particulars this community has 
deteriorated according to an orthodox 
standpoint, yet that deterioration does 
not amount to this that they have abandon- 
ed their original personal law of succes- 
sion and acquired as anew personal law 
the law of the country to which they have 
migrated. 

We have carefully considered what has 
been urged upon us in this respect, and 
in our opinion the view the learned Judge 
took is the correctone. In other words 
the minor has also failed to discharge the 
onus of proof that lies upon him in this 
respect also, 

The result is that the learned Judge's 
judgment in our opinion ought to be affirm- 
ed on both points with the necessary result 
that the appeal must be dismissed. 

Murphy, J.—This appeal relates to the 
estate of one Dagdusing Purdeshi, who 
died at Nandurbar, on December 14, 1915. 
About a month later, on January 16, 1916, 
one of Dagdusing's widows, Hirabai, adopt- 
ed a minor boy to her husband. The 
plaint in the case was filed by another 
widow Durgabai, and her complaint was 
that defendant No. 1, the boy alleged to 
have been adopted by defendant No. 3, 
had not really been adopted, but that the 
adoption had been put by interested 
persons, including one  Dodhusing, a 
relative of the late Dagdusing, and Nathu 
Ravji, who had been Dagdusing's gumasta. 
It is also alleged in para. 6 ofthe plaint 
that, if the adoption had been carried out, 
it was invalid by the personal law of the 
parties, who are governed, not by the 
Bombay School, but by the Benares School 
of Hindu Law, and that by the teachings 
of that School an adoption by a widowis 
invalid, unless she has been expressly 
authorised by her late husband to carry it 
out, ‘ 

The first point involved in the appeal, 
therefore, is, what is the personal law 
which: applies to the family of the late 
Dagdusing? The ordinary presumption in 
India is that the inhabitants ofa particular 
district are governed by the provisions of 
Hindu Law which prevail generally in 
that district. But this presumption does 
not exist in the case of immigrants, the 
reason of this exception being that a 
Hindu is allowed to carry his personal law 
with him, because this personal law is so 
closely connected with his religion, that 
it cannot well be separated from it. It 
appears that Dagdusing belonged to a 
colony of people of an extraction different 
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from theordiüary inhabitants of Nandurbar 
in the Khandesh District and known a8 
Raghuvamshis, They are mentioned in 
the Bombay Gazetteer, Vol. XII, at page 54, 
and are described as immigrants from 
Northern India, and the evidence in the case 
also points tothesame conclusion, as it shows 
that there are colonies of Raghuvamshis 
‘scattered over a large area at various 
places in India, and with a common tradi- 
tion that their clan came originally from 
somewhere in Oudh. The Raghuvamshis 
in fact appear to be one of the Rajput 
clans, and a good deal of evidence has 
been produced to show what their proper 
ceremonies and customs as to and in con- 
nection with marriage, inheritance and 
adoption are. It is unnecessary now to 
discuss all this evidence in detail, but I 
think it has been made out that in the 
cases ofthe better class of Raghuvamshis, 
the customs in Benares and Oadh and the 
Central Provinces, where there are similar 
colonies of Raghuvamahis, differ from those 
in Khandesh. For instance, in one part 
ofthe country the Raghuvamshis possess 
only one 'gotra, and consequently can only 
marry their daughters to a man of a 
different clan, But in Khandesh the 
Raghuvamshis as a whole are divided into 
several 'gotras, and a Raghuvamshi may 
marry another Raghuvamshi, provided the 
sub-‘gotra’ is different. Agaiu, in Oudh, 
widow re-marriage is not allowed: so also 
divorce. While in Khandesh, both these 
customs have been introduced into the 
caste. There is, however, no evidence as to 
any custom allowing a widow ofa man of 
this caste to adopt without his express 
authority. In fact, according to the 
witnesses, adoptions among them are very 
rare indeed, and very few have been 
instanced in the evidence The Raghu- 
vamshis of Khandesh ‘appear to have 
departed in many important particulars 
from the customs of their ancestors, but 
there is nothing to show that on the 
one point with which we are now concern- 
ed, that is, the custom of adoption, they 
have come over to the Bombay School of 
Hindu Law which allows a widow to adopt 
without any express authority from her 
husband. 


T, therefore, think that the Benares School 
of Law has been correctly applied 
by the learned Judge to this family 
of Raghuvamshis of Nandurbar. 


[His Lordship discussed the question 
whether the. widow had been expressly 
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authorised by hər husband to make an 
adoption, and concluded as follows :,— 

For these reasons I agree with the learned 
Chief Jastice that it had not been satis- 
factorily proved that Dagdusing gave 
specilic directions to his widow to adopt the 
appellant, and that the lower Oourt’'s 
decree must be confirmed and the appeal 
dismissed. , 

Marten, C.J.—Às regards the ques- 
tion of costa, the costs of the firat respondent, 
the plaintiff Durgabai, of this appeal must be 
paid by the minor. But as between the 
minorand the second respondent Hirabai 
who purported to adopt him, this litigation 
is largely due to the fact that Hirabai 
made thia adoption which she now says is 
invalid, 

Under all the circumstances of this case 
we think that as regards this appeal 
Hirabai must be left to bear her 
own costs, and the minor left to bear his 
own costs. But this will be without 
prejudice to any application that the minor 
may ,makejjeither in the guardianship 
proceedings or in another suit which 
Hirabai has brought in respect of her 
alleged half share of the property that such 
costs of his should be refunded by Hirabai. 

Then as regards Hirabai's cross-objestions 
they will be dismissed with costs. 


A. Appeal dismissed, 
BOMBAY HIGH COURT. 
ORIGINAL Orvin JURISDIOTION ArPPBAL No, 32 

‘ or 1927. 
Suit No. 340 ov 1925. 
March 206,192 5. 


Present :—Sir Amberson Marten, KT., 
Ohief Justice, and Mr. Justice Blackwell. 
Tus MEROANTILE BANK or INDIA 
LIMITRD—-DEPANDANT No. 3— APPHLLANTS 

T8U8 


ve 
A. J. MASCARENHAS-—PLAINTIFF— 
RESPONDENT. 

Negotiable Instruments—Forged endorsement—Re- 
newal of instrument in endorsee's name—Bona fide 
holder of new instrument, whether affected by in- 
validity of old instrument—Renewal of instruments, 
effect of. 

A forged endorsement of a negotiable instrument 
being no endorsement at all, all subsequent endorse- 
ments would be inoperative and invalid. [p. 388, col. 
1 


-] 

But where the maker of an instrument cancels the 
same and issues in its place a fresh instrument to 
endorsee, & bona fide holder of the new instrument 
is not affected by the invalidity of the endorse 
ments on the prior instrument. [p. 387, ool, 1.] 
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Hunsraj Purmanand v. Rutionji Walji (5), Lee v, 
Zagury (6) and Banku Behari Sikdar v, Secretary of 
State for India (7), distinguished. 

Per Blackwell, J—Tha question whether the re- 
newal of a bill ought to be regarded merely as the 
fruit of the original bill must depend on the cir- 
cumstances of each particular case [p 388, eol. 1] 

An Improvement Trust issued certain debentures 
inthe form of promissory notes. A became & holder 
in due course of some of these debentures. B got 
the instruments endorsed in his own name by 
forging the signature of A, and endorsed them over 
to C. The debentures were consolidated and re- 
neyed by the trust in C's name. OC subsequently 
endorsed them overto D for consideration. A sued 
D for recovery of the debentures or their value : 

Held, that whatever might have been the rights of 
A against C, 4 had no cause of action whatever 


2 
Mr. B. J. Desai (with him Mr. C, K. 
Daphtary), for the Appellants. 
Mr. Lalji(with him Mr. Taraporewala], 
for the Respondent. 


JUDGMENT. 

Marten, C.J.—This appeal raises one 
of those difficult questions where oneof 
two innocent parties has to suffer for the 
fraud of a third, On the evidence before 
us itis clear that the plaintiff has been 
defrauded by his trusted agent one Fer- 
nandes, who has forged the endorsements 
on certain Improvement Trust Debentures 
entrusted to his charge and has since ab- 
sconded. The modus operandi of the fraud 
was as follows, Taking the old debenture 
No, 2483 asan example, this debenture 
(which was transferable by endorsement) 
was originally issued on September 29, 1903, 
by the Trustees for the Improvement of 
the City of Bombay in favour of the Bank: 
of Bombay or order. Subsequently by 
endorsement this debenture became payable 
to the plaintiff or order. Fernandes ata 
later stage forged the signature of the 
plaintiff so as to make the debenture 
payable to himself (Fernandes) or order, 
Then subsequently after a transaction 
with the Bank of India, he endorsed the 
debenture in favour ofthe Alliance Bank of 
Simla, and they in their turn renewed the 
debenture by giving it up together with a 
companion debenture No. 2484 and 
receiving in lieu of those two debentures 
a new debentureNo. 5288, dated December 
13, 1918, and payable to the Alliance Bank 
of Simla or order for Rs. 1,0u0 the aggre- 
gate amount of the two old debentures, 

An important point to notice is that the 
Alliance Bank thus became possessed of 
a new debenture. They in their turn en- 
dorsed the new debenture over for value 
to the Mercantile Bank or order, who are the 
3rd defendants and the present appellants, 
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Subsequently, the plaintiff discovered 
Férnandes'fraud,and he brought this suit 
against Fernandes and the Alliance Bank 
and the Mercantile Bank. Fernandes, as 
I have already said, absconded and did not 
appear at the hearing. The Alliance Bank 
have been struck out of the proceedings, 
and the remaining defendant is the 
Mercantile Bank. 
' The plaint was framed on the basis that 
the plaintiff was the owner of the pe in 
one old debentures as well as of the twelve 
new ones. He, accordingly, elaimed inter 
alia that the Mercantile Bank might be 
ordered to transfer and hand over to him 
all those debentures oralternatively to pay 
him Rs. 14,800 being the value thereof to- 
ether with all interest thereon. The 
defence of the Mercantile Bank is really 
get out in their Solicitors' letter ofiDecember 
22 1924, where they eay that the renewed 
debentures were issued to the Alliance 
Bank, ‘and by that Bank endorsed to our 
clients who Obtained possession of them 
for value without notice of any irregularity 
'orfraud. They claim to hold them as 
security for the amount owing to them by 
Mr. fernades, and they are, therefore, 
unable to admit theright of any party to 
take delivery of the debentures until the 
amount owing to them by Mr. Fernandes has 
been paid of.” 


In other words, the Bank claim to be 
bona fide holders for value without notice. 
Their transactions with Fernandes, I will 
deal with later. 


Thelearned Judge has decided the case 
in favour of the plaintiff, and he has held 
in particular that the renewal of the deben- 
tures can make no difference where the 
title to the old bonds depends on a forged 
endorsement: and that each renewal is re- 
garded inlaw merely as the fruit of the 
original bond: and that consequently the 
Mercantile Bank must fail having regard to 
the forged endorsements on the old deben- 
tures. In this connection the learnel 
Judges judgment in the other two Suits 
Nos. 342 and 340 of 1925 should also be 
considered. 

As to this, I will first say a word as to 
these so-called debentures. They are 
issued under the City of Bombay Improve- 
ment Act, 1898. Section 52 gives the 
Board of Trustees power to borrow. Section 55 
provides for a sinking fund, and inter alia 
contains provisions as regards debentures 
purhased by tne Board for tna. pucpoias of 
that sinking und. Than s. 98 (1) says: 
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“When money is raised by the Board on 
debentures, the debentures shall be in the 
form of Schedule B, or in such other form as 
the Board, with the previous consent of 
Government, shall from time to time 
determine.” 

Sub-s. (2) provides that the holder of 
any debenture— 

‘may obtain inexchange therefor, upon 
such terms as the Board shall from time 
to time determine, a debenture in any 
other form so authorized.” i 

Sub s. (3) states: — 

“Every debenture issued by the Board 
shall be transferable, — 

(a) if itis in the form of Schedule B, by 
endorsement, and 

(b) if it is in any other form, in such man- 
ner as shall be therein expressed." 

Sub s. (4):— 

“The right to sue in respect of the moneys 
secured by debentures issued under this 
section shall vest in the respective holders 
thereof for the time being, without any 
preference by reason of some of such deben- 
tures being prior in date to others.” 

Then there are certain provisions in 
8, 58 A as regards payment to the survivor 
when the debénture is payable to one or 
more persons jointly, which I need not 
detail, : 

The debentures in the present case are “in 
the form of Schedule B," and if one turns to 
the debentures themselves, they will be 
found in effect tu be promissory notes. 
They are payable to the payee or order, 
and on the back there are provisions for 
some fifteen years’ payment of interest, and 
there is another column for endorsements. 
There ia also & provision for renewal in this 
form: ‘Received in lieu of this New 
Debenture"for X rupees. Then there is 
anote: “This debenture can be renewed 
at any time at the option of the holder on 
payment” of the prescribed fee. The deben- 
tures are payable on August 20, 1963. They 
contain no charge on any property. 

I may also note in passing that so far as 
the new debenture No. 5286 is concerned, 
as is also the case with other renewed de- 
bentures, there is some reference to the old 
debentures. Thus in this new debenture 
there is written at.the top “No. 2484,” 
which refers to one of the two old debentures, 
There is also written in the bottom.corner 
the word “Consolidation,” But each new 
debenture has itsown new number. Across 
the body of each old debenture is now 
stamped the word “cancelled”, 

Tocomplete the facts, I may mention 


114 L O. 1929, 


that Fernandes had an account with the 
Alliance Bank of Simla, and that at some 
time prior to 1918 he pledged the. deben- 
tures in question as security for his own 
over-draft. On Decamber 13, 1918, the 
Alliance Bank obtained from the Improve- 
ment Trust the renewed debentures, In 
May, 1921. Fernandes opened an account 
with the Mercantile Bank, and they Paid 
the Alliance Bank the then over-draft 
owing by Fernandes, and took from them 
the securities which Fernandes had lodged 
with the Alliance Bank (see Ex. 9). 
Fernandes also passed a promissory note 
and letter of hypothecation in favour of the 
Mercantile Bank which was renewed in 
May 1924 (see Ex. 10). 

That is the connection of the Mercantile 
Bank with Fernandes. But there is 
nothing in the case to suggest any ground 
for suspicion as regards the dealings by 
the Mercantile Bank with Fernandes He 
appears up to the time of this fraud to have 
been a gentleman of respectability and 
responsibility who was trusted by his own 
compatriots and others. There is no sug- 
gestion here that the Mercantile Bank were 
in any way aware, or could have been aware 
that a fraud had been committed on the 
true owners of the old debentures. In 
other words, apart from the question of 
the effect of the forgery, the Mercantile 
Bank would be holders in due course of 
the new debentures within the meaning of 
B. 9of the Negotiabls Iuastraments Act. 
Further it was admitted by Counsel for the 
plaintiff at the trial as follows: ‘“Tarapore- 
walla does not dispute thatthe bonds were 
re-issued to Alliance Bank and transferred 
to Mercantile Bank.” 

Now I think it important, in the first 
place, to arrive clearly at what sort of 
document this so called debenture is. Asa 
result of the discussion at the Bar, it is now 
common grcund that this debenture is a 
promissory note and, therefore, a negotiable 
instrument within the meaning of the 
Negotiable Instruments Act (see ss. 4 and 
13). In. my judgment this is clearly the 
right view to take of the document; and I 
can see nothing in the Uity of Bombay 
Improvement Aot, 1898, which militates 
against this view. . 

Therefore, we have to consider a case 
where the document in question is a 
negotiable instrument, That clears the 
ground tosome extent, Farther there is 
nothing before us to show that there 19 any 
register of debenture-holders keptby the 
Improvement Trust. or that there is anything 
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in thenature, so far as thesuit debentures 
are concerned, of registration of transfers or 
anything of that sort. On the contrary, the 
Act says that the debentures are to be 
transferable by endorsement, Therefore, 
the class of case where corporations have 
been held liablein England for acting on 
forged transfers and have been ordered to 
re-place stock do not strictly apply here. 
In other words, we have to deal here with 
& negotiable instrument, and not with the 
more ordinary case of shares or debentures 


transferable by and registered in a share or 


debenture register. 

I will, therefore, only note in passing 
that in Sheffield Corporation v. Barclay (1) 
Lord Davey states the principles on which 
the Corporations in those particular cases 
have been held liable. He says (page 
399*):— 

"I think that the appellants have a 
statutory duty to register all valid transfers, 
and on the demand of the transferee to 
issue to hima fresh certificate of title to 
the stock comprised therein. Bat, of 
course, it isa breach of their duty and a 
wrong to the existing holders of stock for 
the appellants to remove their names and 
register the stock in the name of the sup- 
posed transferee if the latter has, in fact, 
no title to require the appellants to do 


82. 

But he adds at page 403*: — 

"I am also of opinion that the authority 
keeping a stock register has no duty of 
keeping the register correct which they 
owe to those who come with transfers. 
Tneir only duty (if that be the proper 
expression) is one which they owe to the 
stockholders who are on the register." 

Then he cites Lord Justice Cotton in 
Simm v. Anglo-American Telegraph Co. (2) 
n. Lord Justice Cotton says, (page 
2141): — 

“The duty of the company is not to 
accept a forged transfer, and no duty to 
make inquiries exists towards the person 
bringing the transfer. It is merely an 
obligation upon the company to take care 
that they do not get into difficulties in 
consquence of their accepting a forged 
transfer and it may be said to be an 
obligation towards the stockholder not to 


take the stock out of his name unless he 
(D (1905) A. 0. 392; 74 L. J. K. B. 747; 69 J.P. 
385; 54 W. R. 49; 93 L.T. 83; 21 T. L. R. 612; 10 
Com. Cas. 287; 12 Manson 248; 3 L. G. R. 992, 
(2) (1879) 5 Q B. D. 158; 49 L, J. Q. B. 392; 43 L. T, 
37; 38 W. R 790; 44 J. P. 280. 
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haB executed a transfer; but it is only a 
: duty in this sense, that unless the company 
act upon a genuine transfer, they may be 
' liable to the real etockholder." 

Let us consider then the position in the 
present case on the basis which we hold 
to be the true one, viz., that each old or 
new debenture was a negotiable instru- 
ment. That being so it would be clear 
(apart from a certain argument ons. 58 of 
the Negotiable Instruments Act which I 
will mention later) thataforged endorsement 
‘being no endorsement all subsequent en- 
“dorsements would beinoperative and invalid, 
Consequently the true owner could sue the 
.drawerof the promissory note. Further, if 
the drawer had chosen to pay somebody 
else on this forged endorsement, then prima 
‘facie he would have to pay over again to 
‘the true owner of the document. ‘This is 
because a case of forgery—at any rate 

. under English Law—is an exception from 
the ordinary rule laid down in Goodwin v. 

: Robarts (3) viz, that where you have a 
‘negotiable instrument transferable in that 
particular case by delivery, then the mere 
fact that the true owner has been deprived 
‘of that document by fraud wili not 
prevent a subsequent bona fide holder for 
value from being entitled to sue upon it, 
Consequently it was there held that the 
banker being a bona fide holder for value 
was not liable to the original owner either 
in troverfor the scrip itself or in assumpsit 
for the value received upon it, 


That case was followed by Mr. Justice 
Kennedy, as he then was, in Bechuanaland 
Euploration Co, v. London Trading Bank 
(4). There the Secretary of the company 
had in fraud of his masters taken the 
debentures from the safe of which he had 
the key,and had pledged them withthe 
Bank for his peraonal advances. It was 
there held that the Bank were entitled to 
the debentures as against the plaintiffs on 
‘the ground that the debentures were 
negotiable instruments transferable by 
delivery. 


. Ifthen in the preeent case we had 
only one document, viz, the old 
debenture and the Bank were endorsees 
afterthe forgery, then it would be clear 
as faras English Law goes, that the Bank 
could not hold it against the plaintiff 
having regard to the forgery. Consequent- 


3 1876) 1 Ap . Cas, 416; 45 I3. ; 
( ) io. 94 WIR 987 4 J. Ex. 748; 35 T. 
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ly up to this point I agree with the learned 
Judge. 

But this brings me to what I regard 
as the crux of the case, viz, the effect 
of the renewal of the old debentures. 
What wehave here in every case is thut 
theold debenture has been given up to 
the Improvement Trust who have purport- 
edeto cancel it and who have issued in its 
place a debenture not for the same 
amount but for a different amount, It 
is true that in the aggregate the amount 
payable on the new debentures equals 
the amount payable on the old debentures. 
But nevertheless we have in terms at 
any rate a new contract for payment by 
theImprovement ‘Trust, and instead of it 
being in ita inception to the original 
payees, viz, to the Bombay Bank or order 
itis to be paid to the Alliance Bank or 
order. Indeed the only thing on the 
new debenture to suggest that it has 
anything to do with any former transac- 
tion is the additional number written 
rin ink at the top and the word “ conso- 
lidation " in the bottom corner. 

We have listened attentively to the 
arguments that have been addressed to 
us on both sides. It was contended 
forthe plaintiff that this renewal merely 
amounted to a substitution of one piece 
of paper for another, that nobody's rights 
were really affected asthe same aggregate 
amount was payable on the same ultimate 
date and at the same aggregate interest. 
It was further said that the righ’ to sue 
the prior endorsees on the old debenture 
would still remain and that the mere 
fact that the old debenture was left in 
the custody of the Improvement Trust 
really made no difference. But in my 
judgment this is not the true view to take, 
lt may be that if we were only con- 
cerned with the Alliance Bank, who 
were the last apparent endorsees on the 
old debenture, and the first payees on 
the new debeniure, the situation might 
be different. I say nothing as to that. 
But we have to deal with a case where it 
is sought to claim from the endorsees 
of the new debenture, viz, the Mercantile 
Bank, the document in question. 

In the view I take, the effect of the 
renewal wasthat the two earlier contracts 
for Rs. 500 each were determined, and 
there was a new contract by the Improve- 
ment Trust to pay the consolidated sum 
of Rs. 1,00. In my judgment the 
Mercantile Bank were not put upon en- 
quiry by reason of the reference num- 
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ber to one of the old debentures, nor 
from the use of the word “ Oon:olidation." 
1 think that they were entitled to treat 
the new debenture as being what it 
purports to be, viz, an actual promise 
by the Improvement Trust to pay on a 
future date the sum of Rs. 1,000 to the 
Alliance Bank or order, e 

Tnat being so, it follows that in my 
judgment ths Mercantile Bink are 
holders in due course of the new deben- 
ture, and it being a distinct document 
from the old debenture they are in no 
way concerned with any invalidity of 
the old debsnture, nor with any invalid- 
ity affecting the surrender by the Alliance 
Bank to the Improvement Trust of the 
old debenture. With respect, therefore, 
Iam unableto agree with the view of 
the learned Judge that the new debenture 
was merely the fruit of the old one and that, 
therefore, the parties under the new deben- 
ture stood in exactiy the same position 
as under the old one For that purpose 
he has relied on a decision of Mr. Justice 
Rassell in Hunsraj Purmanand v. Ruttonji 
Walji (5). There, after holding in that 
particular case that the plaintiff was 
entitled to recover certain shares and 
debentures and Government promissory 
notes which had been stolen and in 
reapect of which there had been forged 
endorsements, Mr. Justice Russell went 
at page 74* to deal with two Government 
promissory notes which had been re- 
newed,&nd he there held that the fact of 
their renewal and the fact of their having 
come into the hands of assignees for 
value made no difference. For the rea- 
sons above given, [ am unable to agree 
with that decision, though I quite 
appreciate that Mr. Justice Kemp, sitting 
as adadgeof first instance, felt himself 
boand by it. 

The learned trial Judge also relied on 
another case of Lee v. Zagury (6) as being 
an authority in England for the same 
proposition. Now that case requires 
careful reading, and, if that is done, I 
think it will be seen that it is not an 
&autbority for the proposition in question 
bu: that it depends on its own particular 
fasts, What happened there was that 
a bil was drawn by defendant on C 
waich at the time of its dishonour was 
held by D who sent it to E to be forward- 


(8) 21 B. 65; 1 Bom L. R. 734. 
4 (1817) 8 Taun. 114; 1 Moore. 550; 19 R. R 276; 
129 E R. 328. 
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ed to F as agent for collection from defend- 
ant. F fraudulently endorsed i& in favout 
ofone Vidal Now at that time the bill 
was over-due, and, therefore, Vidal took 
it subjeet to all equities. Vidal then 
went to defendant and obtained in sub- 
stitution a second bill drawn on A and 
payable to himself, Vidal then endorsed 
this second bill over to his agents the 
plaintiffs, It was held that the second 
billwasthe property of defendant No. 1 
and that the plaintiffs were not entitled 
to recover the amount from the defendant. 
1 think that the ground of this decision 
was that as Vidal took the first bill 
subject to all equities, he was in effect 
in the position of a trustee of the first 
bill for D inasmuch as it had been endorsed. 
infraudof D by F. Consequently Vidal 
being in the position of a trustee with 
notice of a breach of trust, the mere fact 
that he surrendered that bill and obtained 
another one could make no differ- 
ence for the trust property could be 
identified and followed. So, too, the fact 
that Vidal endorsed the second bill over 
to hig own agents the plaintiffs, that also 
made no difference for they would stand 
in hia shoes. Consequently, in that case 
the Court was not concerned, as we are 
here, with an endorsee of a current 
bill without notice of any illegality or 
fraud. 

Then there is another case of Banku 
Behari Sikadar v. Secretary of State for 
India (7). But there, again, the Court 
had not to consider the rights of: the 
endorsees of another bill 

In the view then which I take, this 
present case depends on the consequences 
of our finding that the new debenturea were 
separata negotiable instruments irom 
the old debentures, So far as the new 
debentures are concerned there was 
no forgery and there was no fraud 
of which the’ Alliance Bank or the 
Bank had  noties. ` The 
result is that in my judgment the Mer- 
cantile Bank are entitled to retain these 
new debentures, and consequently’ the 
plaintiff's claim against them must fail. 
I need not, therefore, consider the Bank's 
alternative argumeot under s. 58 of the 
Negotiable Instruments Act to the effect 
that they are thereby protected againat 
forgery as well ss other kinds of fraud 
under Indian as opposed to English Law. 

I wish to add this We have not got 


(7) 1 Ind, Cas, 029; 38 O. 233, 


UN 


388 


the Improvement Trust before us, and, 
therefore, I will say nothing definitely as 
to whether the plaintiff has any remedy 
against the Improvement Trust. But we 
have asked for an explanation as to why 
the plaintiff did not sue the Improvement 
Trust upon the old debentures. The 
only answer that we have been given 
is that the plaintiff framed his present 
case in reliance on the decision of Mr. 
Justice Russell in Hunsraj Purmanand y. 
Ruttonj Waljt (5). In giving then our 
present decision in favour of the Bank we 
by no means decide that the plaintiff has 
necessarily lost his money by the fraud 
of his agent Fernandes. It may be that 
he has only mistaken his remedy, and 
that the true persons who ought to pay 

are the Improvement Trust, and 
that the latter in their turn may have 
iémedies over against other parties, if 
and when they are called upon by the 
present plaintiff to pay up the old deben- 
ures, 

The result will be that the appeal of 
the Mereantile Bank will be allowed and 
the decree of the trial Oourt varied 
accordingly and the suit dismissed as 
against the Mercantile Bank, As re- 
gards costs, we will first hear Counsel 
before deciding. 

Blackwell, J.—1 agree. I cannot 
regard Lee v, Zagury (6) as an authority 
for the wide proposition stated in the 
judgment of the learned trial Judge in 
Buit No. 404 of 1925, Appeal No. 33 of 
1927, that a renewal of a bill is regarded 
in law merely as the fruit of the original 

l The question whether the renewal 
of a bill ought to be regarded merely 
as the fruit of the original bill must 
depend où the circumstances of each 
particular case. As was pointed out by 
Mr. Justice Dallas in the course of the argu- 
ment in Lee v. Zagury (6) that case was 
& very special case, and the decision given 
upon it by the Court would never touch 
any other case but its parallel. Lee v. 
Zagury (8) Vidal took the original bill 
when it was over-due. Vidal, therefore, 
tookitsubjeet to all the equities to which 
it was then liable. The further nego- 
tiation of that bill could properly have 
been objected to by the person who was then 
ihe real owner, namely, Sebag. Accord- 
ingly, inasmuch as a new bill was given 
to Vidal in place of the original bill, 
Bebag would clearly, in my judgment, 
have been entitled tb intervene, if neces- 
sary by action, to restrain Vidal from 
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dealing in any shape or form with tbe 
new bill To that extent and on those 
facte the new bill might properly be 
deserted as the fruit of the original 

ill. 

It is, however, important to observe 
that in Lees v. Zagury (6) there was no 
negotiation of the new bil which was 
taken by Vidal in place of the overdue. 
bil. Butin the present case, as has been 
pointed out by the learned Ohief Justice 
whatever might have been the rights 
of the plaintiff as regards the Alliance 
Bank, with which we are not concerned 
and as to which it is unnecessary to 
express any opinion, the Alliance 
Bank negotiated to the Mercantile Bank, 
documents which on the face of them 
were negotiable. That being the case 
it cannot, in my judgment, be said that 
the renewals of the original debentures, 
which were so negotiated, ought in law 
to be treated as the fruit of the original 
debentures. 

In my opinion the plaintiffs have no 
cause of action whatever against the 
Mercantile Bank, Speaking for myself 
I think that when the Alliance Bank 
handedin tothe Improvement Trust the 
old debentures for the purpose of obtaining 
new debentures, they contemplated the can- 
cellation by the Improvement Trust of the 
old debentures, and were content to take 
the new debentures which were issued to 
them in discharge of all rights which they 
might have had under the old debentures. 
Be that as it may, the Improvement Trust 
having issued, as they were entitled to do, 
new debentures which on the face of them 
were negotiable instruments, the moment 
those instruments got into the hands of 
holders in due course, it became, in my 
opinion, impossible for the plaintiffs to 
claim any rights to them. The Mercantile 
Bank, having become holders in due course 
under the Negotiable Instruments Act 
obtained an indefeasible title to those in- 
struments. The claim madeto them by the 
plaintiffs is, therefore, entirely inconsistent 
with the title to them which the law confers 
upon the Mercantile Bank. For these 
reasons I agree with the judgment of the 
learned Ohief Justice that the appeal of the 
Mercantile Bank must be allowed. 

Marten, O. J.—4As regards costs we 
think that the plaintiffa must pay the costs 
of the appeal and also the costa of the Bank 
in the Court below except on the issueson 
which the Bank failed inthe lower Court 
and have not appealed, viz, the issues as 
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to whether the plaintiff was the owner of. 


the old debentures and as to whether his 
signature had been forged on the old 
debentures and as to whether the plaintiff is 
estopped. As to those latter issues the Bank 
will pay the plaintiff's costs and there will 
be a set-off as to costa. The formal decree 
of the trial Court will require some altera- 
tion. As far as the declaration is concerned, 
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there will be a declaration to the effect that 
the plaintiff is not entitled to the new 
debentures therein mentioned as against 
the Mercantile Bank. As regards the direc- 
tion in the decree that the Bank should 
hand over those new debentures, that direa- 
tion will, of course, be discharged. 
A, Appeal allowed, 


[The judgment in the connected &ppeal is given below:—] 


BOMBAY HIGH COURT. 
ORIGINAL OIVIL JuRISDIOTION APPRAL No. 33 
or 1927 : Sum No 40£ or 1925. 
March 26, 1928. 
Present :—Bir Amberson Marten, Kr., Chief Justice, 
and Mr, Justice Blackwell. 
Tas MEROANTILE BANK or INDIA, Lutrrgp— 
DEFBNDANT—APPELLANT 


versus 
F. M. CAEIRO—PrAINTIFF —RESPONDENT, 

Mr.B.J Desai, (with him Mr. Daphtary,) for the 
Appellant. . 

Messrs Taraporewala and Purshottamdas Tricum- 
das, for the Respondent. . 

JUDGMENT.—As regards Appeal No. 33, this 
closely resembles thefactsin Appeal No. 32 of 1927. 
Accordingly our judgment in Appeal No.32 must be 
treated as embodied 1n our judgment in this appeal. 

But the difference is this. We are dealing here with 
Port Trust debentures instead of the Improvement 
Trust. debentures and they are issued under the 
Bombay Port Trust Act, 1870, ss. 39 and 42, but on 
similar terms. Further, looking at the list of deben- 
tures, Ex. A to the plaint, we are not concerasd 
withthe last thres, viz, new Debentures Nos. 11541, 
11539 and*11538, because the Mercantile Bank did 
not hold tham at the date of the suit Than, as 
regards new Debentures Nos. 13312 ang 13311, the 
proceeds of those debsnturas were recovered by the 
Bank before the suit. Consequently the Bank are 
now being sued for the prooseda. That leaves us 
then with a suit for the return of nine new debentures 
and the proceeds of two others. 

Now here, like in Appeal No. 334, all the old 
debentures were renewed by the Alliance Bank and 
it was the new debentures which were endorsed over 
to the Mercantile Bank. There is, however, this 
difference, that in the present case the new deben- 
tures are for the same sum as the old debentures, 
and not for consolidated amounts, as was the fact 
in the former case. Farther, as a detail one finds that 
the word "cancelled" is endorsed more frequently in 
the Port Trust debentures both in ink and by por- 
forations. Onthe other hand,in the new debenture 
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there is a distinct reference to the renewal, e. g. 
the words "renewal of No. 7515" in the specimen 
before us. 

Stress was laid by Counsel for the plant on this 
fact, and he adopted the argument y used in 
the former appeal, that thisrenewal must be looked 
at merely as a new piece of paper, more especially 
as the renewal was due to the fact that all the places 
for interest in the old document were filled up. 
But after giving full consideration to what has been 
urged before us on behalf of the plaintiffs, we think 
our decision in the former case governs our decision 
in the present case, and that ey the Mercan- 
tile Bank are entitled to retain these documents, 

I would add this that there is, in our opinion, an 
advantage in having what is generally known as a 
clean piece of paper. In other words, there is a 
distinction between a promissory note full of endorse- 
ments, and a promissory note which is a clean docu- 
ment payable only to A or order or only bearing A'a 
endorsement. The effect then of our decision is that a 
person in the position of the Mercantile Bank in 
the present case is not obliged before he becomes 
the holder ofone of the new debentures to enquire 
into the title of the old debentures, nor to call for 
their production, aud search though all the old deben- 
tures and possibly earlier still. Jn this connection I 
may notice that old Debenture No. 7515e is itself 
stated to be a renewal of No. 4321. So if the plaintiff 
was correct it would not besafe to stop merely at tho 
old suit debenture, for the earlier title should have 
been acquired into also, 

The result will be that the appeal in this case will 
also beallowed, and the suit dismissed as against 
these particular defendants, viz., the Mercantile Bank. 
There hasbeen noappeal by any of the other defend- 
ants. There will bea similar order as to costs as in 
Appeal No, 32%. The direction in the decree that the 
Bank should hand over those new debentures will be 


discharged, 
à Appeal allowed, 
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BOMBAY HIGH COURT, 
LETTERS PATENT ÁPPBAL No, 74 or 1926, 
February 28, 1928. 
Present:—Mr. Justice Patkar and 
Mr. Justice Baker, 
ANNA NANA KHOT AND OTH8kS— 
PLAINTiFF8— APPELLANTS 


versus 
GOJRA DNYANU KAVALE— 
: DzrFSNDANT—REBPONDENT. 

Hindu Law—Widow—Surrender by widow—~A gree- 
ment to maintain widow-- Surrender of non-watan 
properties alone—V alidity of surrender— Adverse. pos- 
aession of watan by widow—Nature of tenure, whether 
kay ete hones rights 
. Onthe death of a watandar his properties were 
inherited by his son. On the con's. doath the pro- 
perties passed io the son's widow. The widow 
having re-married, the properties reverted to the 
widow of the original watandar. The latter in 1911 
made a gift of the non-watan properties to her 
daughter who agreed to take care of her She died in 
1919 and the plaintiffs who were reversionera of the 
watandar sued for possession in 1934 : 

Held, (1) that the surrender by the widow to her 
* daughter was valid even though it comprised the 

non-watan properties alone and there was an agree- 
du in return to maintain the widow; [p. 391, coL 


"Sureshwar Misser v. Maheshrani Misrai 
Rama Nana v. Dhondi (5), followed. PU UPC 
. Adireppa v. Tontappa (4°, not followed. 

., (2) that as there was no proof of adverse possession 
for more than 12 years by the widow the plaintiffs were 
entitled to recover the watan; [p. 391, col 2] 

(3) that even if there was P EAE possession by 
the widow for more than 12 years, that would not 
cliange. ee DAS of s watan properties and 
the plaintiffs wou ə entitled to 7 
the widow's death. fibid a d 

Padapa v. Swamirao (13), followed, 

Letters Patent Appeal againetthejudgment 
of Mr. Justice Percival in Second Appeal No. 
451 of 1926, summarily rejecting the appeal 
from thedecision of the District Judge, 
Satarain Appeal No. 180 of 1925, varying 
that of the Subordinate Judge, at Islam- 
pur, in Suit No. 171 of 1924, > 


Mr. A. A. Adarkar, for Mr. Chitnie, Megara. 
Kanga and Mazgaonwala, for the Appel- 
8. 
Mr.G. N. Thakor (with him 
Bhat), for the acu GRO 
JUDGMENT. ` 
Patkar, J.—The properties in suit are 
Survey Ncs. 158, 298, 152 and a house and 
anopen space, Gurvev No. 153is watan 
property and Survey Nos. 298 and 152 are 
rayatawa lands. One Rama was the origi- 
nal owner of the projersy. After bis 
death his property waa inherited by Hari 
who died in 1901. Jija, the widow of 
Hari, re-married and ihe property went 
into the  porsession of  Hari's mother 
Rakhma who, on April], 1911, paered a 
deed of gift with regard to the ra yata wa 
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lands in favour of her daughter Bhagu by 
Ex, 17. Bhagu died on July 13, 1917, 
leavinga daughter Gojra, defendant No. 1, 
who ia married to defendant No. 2. On 
July 1l, 1919, Rakhma died and the 
present suit was filed on April 15, 1924, 
by the present plaintiffs who are sons of 
Mana, cousin of Hari, and claim to be the 
reversioners to the estate of the decesced 
Hari. The learned Snbordinate Judge, 
with regard to the rayatawa lands and 
property, other than watan property, held 
that there wasa surrender by the widow 
of the entire estate in favour of her 
daughter Bhagu and that the surrender 
was valid according to the Hindu Law. 
With regard to the watan property the 
learned Subordinate Judge held that 
there was adverse posseesion of Rakbma 
and of defencants Ncs. 1 and 2. The 
suit of the plaintiffs was, therefore, dismiss- 
ed, On appeal, the learned District 
Judge held with regard to the watan 
property that the date on which Rakbma’s 
possession became adverse was not proved 
as tbere was no evidence in the cage as 
to when Jija re married. He also teld 
that even assuming that Rakbma was in 
possession for more than twelve years 
her possession was not adverse totke 
revereioners and that the adverse posres- 
sion, if any, would benefit herself and 
not her heirs, and thatthe property would 
become a part of the widow's estate accord- 
ing to the ruling in Lajwanti v. Safa Chand 
(1). With regard to the other property 
the learned District Judge came to the 
conclusion that there was a surrender of 
the widow's estate in favour of the next 
revereioner and the gift deed in favcur 
of Bhagu dated: April 1, 1911, was valid, 
The decree of the trial Oourt was, there- 
fore, reversed with regard to the watan 
lands and confirmed with regard 
to the non-watan property. The plaintiffs 
have filed this appeal with regard to the 
rayatawa and non-watan property, and 
the defendants bave filed cross-cbjections 
with regard to the watan property. 

First, with regard to the non-watan 
property, it is argued on behalf of the 
plaintiffs, the reversioners, that the deed 
of gift was not asurrender of the widow's 
whole interest inthe properly as the gft 
deed comprised only the non-watan pro- 


(1) 80 Ind Cas 768; Lah 192; 22 A. L. J, 304; A. 
LR 1924 P O 121; (1924) M. W. N 442; 50 L. W. 10; 
2 Pat. 1. R. 245: 38 O. W.N. 960; 28 Bom. L, R. 
1117, 47 M L. J. 935; 6 P. L. T. 1; 511. A, 171; L R. 5 
A (P. O) 94 (P. 0). 
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perty and the watan property was retained 
bythe widow. It is further urged that 
there was an agreement to maintain the 
widow and,therefore, there was no valid 
surrender of the widow's estate. So far 
asthe property inherited by Rakhma as 
a Hindu widow is concerned she has 
divested herself of the whole property 
which came to her as heir, The watan 
property was not inherited by her as an 
heir, but was acquired by her by adverse 
possession. Hari died in 1901 and, on 
April 1, 1911, the widow had not even 
acquired a title by adverse possession 
with regard to the watan property. She 
divested herself of the whole of the pro- 
perty which came to her as heir. Itean- 
not, therefore, be said that the surrender 
was notof the whole estate inherited by 
her. The finding of the lower Court is that 
it was a bona fide surrender, and it can- 
not be said that it was a device to divide 
the estate with the reversioners. Accord- 
ing to the view ofthe Privy Oouncil in 
Rangasami Gounden v. Nachiappa Gounden 
(2 and Sureshwar Misser v. Maheshrani 
Misrain (3) the surrender was of the 
whole estate so far as the estate inherited 
by Rakhma was concerned and it was 
valid and binding as against the rever- 
sioners, 


Tt is urged that the surrender was not 
valid as there was an agreement to 
maintéian the widow, and reliance is 
placed on the case in Adiveppa v. Tontappa 
(4) As a matter of fact titere was no 
&greement to maintain Rakhma, the only 
agreement was that Rakhma was to be 
taken care of by the donee. Even 
assuming that the provision amounted 
to a provision for maintenance, the 
raling in Adiveppa v. Tontappa (4) has 
been dissented from in Rama Nana v. 
Dhondi (5), following the decision of the 
Privy Oouncil in Sureshwar Misser v. 
Maheshrani Misrain (3). We think, there- 
fore, that there was a valid surrender and 
there was nothing in the deed of gift 
which prevented the acceleration of the 
estate to the next reversioners. 


(2) 50 Ind. Oas 408; 46 T. A.72 21 Bom. L.R 640; 
M L.J.493, 17 A L J 536; 29 O L J 539; 230. 
N. 111: (1919) M. W. N. 262; 42 M. 521; 26 M. L. T. 
OL W1051U P L R (P. 0966 C. Q.). 
(3) 57 Ind. Oas 325; 471 A. 233; (1920) M, WAN, 
3/39 M L J.16l; 98M. L. T.15t; 2U P.L.R. 
. 0) 138,12 L. W.460; I8 A L.J, 1089; 25 O. W. N. 
1: 48 O. 100; 410 L. J. 133 (P. O 
5 
7 


áz 


en 
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) 
5Ind. Oas 369; 22 Bom L R 91; 44B. 255, 
6 Ind. Cas. 607; 25 Bom, L. R. 361; 47 B, 678; 
R. 1933 Bom. 433, 
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With regard to the watan property, it 
does not appear that Rakhma took pos- 
session of this property soon after the 
death of HariasJija was in possession 
for some time. The date when Jija re- 
married does not appear to have been fixed 
by the evidence on record. It has not, 
therefore, been shown that Rakhma was 
in adverse possession for more than 
welve years. Assuming, however, that 

akhma wasin possession of the property 
formorethan twelve years the question arises 
whether Rakbma got title to the watan pro- 
perty by adverse possession. and whether 
the property became her stridhan which 
would go to her heirs and not to the heirs of 
the last maleholder, The learned District 
Judge relied upon the case of the Privy 
Oouncilin Lajawanti v. Safa Chand (1). 
The judgment of the Privy Oouncil is 
expressed in wide terms. Itis argued on 
behalf of the respondents that the case in 
Lajwanti v. Safa Chand (1) was decided on 
the special facts of that case and reliance 
is placed on the cases in Lachhan Kun- 
wary Manorath Ram (6), Sham Koer v. 
Dah Koer (7) Umam Shanker v. Aisha 
Khatun (8) and Kali Charan v. Peare (9). 
In considering this question we have also 
to consider the nature of the property 
which was taken possession of by Rakhma. 
The property taken possession of by 
Rakhma was watan property and itis not 
shown that the watan property loses its 
character by reason of adverse possession 
by a widow in the watandar's family. 
It has been held that the service commu- 
tation settlement has not the effect of 
converting the watan property into a 
private property, nor does the imposition 
of the full assessment change its character: 
gae Bai Jadav v. Narsilal (10), Appajt 
Bapujiv. Keshav Shamrav (11) and Shiv- 
ram v. Mahadev (12). We have to consider 
whether by reason of &dverse possession 
thecharacter of the property is changed. 
The point, however, was considered by 
the Privy Council in Padapa v. Swamirao’ 
(13). Their Lordships sav (page 562*): 

(6) 320.445; 221. A.25: 5M. L J.1; Rafique & 
Jackson's P. O No 136; 6 Sar. P. O J 523. ^ 

(7) 29 O. 664; 4 Bom. L. R. 517; 29 L A, 132; 6 C. W, 
N. 657; 8 Sar. P. O J. 280 (P. C.). f 

(8) 74Ind Cas. 869; 43 A, 729; A. L R. 1924 All. 


(9) 83 Ind. Cas. 754; 46 A. 769: 22 A, L. J. 725; A L 
R. 1924 All 740; L R 5 A. 877 Civ, 

(10) 25B 470, 3 Bom. L. R, 249, 

(11) 15 B. 13 

(12) 17 Ind Oas. 170; 14 Bom. L. R. 797; 37 B. 81, 

(13) 24 B. 556; 2? Bom L. R, 548; 27 L A. 86;4 C. W : 
N. 517; 7 Sar P.O J. 710. 


""*Page of 24 B.—[Ed.] 
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“Assuming that the’appellant was barred 
by limitation from recovering the lands 
88 heir of his father from those claiming 
under Kalovs, and consequently his title 
ar watandar from his own birth was ex- 
tinguished, that cirenmstance did not 
alter the tenure, The landa remained 
watan and Kalova was watandar de facto 
with all the rights and-subject to all 
the restrictions incident to that tenure, 
In the order of Mr. Gorden, under which 
Kalova obtained possession, it was con- 
ferred on heras{watan and in the mortgage 
made by her the lands are described as 
watan. And in all the proceedings 
in the Oollector's office she is recognised 
as watandar. It is clear, therefore, that 
she held possession as watandar and in no 
other character. Consequently she could 
not make any alienation which would be 
valid against her own heir whether that 
heir were the appellant or another. And 
on the assumption that the appellant's 
earlier title is extinguished by limitation 
there is nothing to preclude him from 
asserting his title as Kalova's heir. The 
argument seems to ae greater right to 
possession as watandar by wrong or usur- 
pation than would be enjoyed by a 
rightful watandar." 

_We think, therefore, that the property 
did not lose its character of watan property 
and after the death of Rakhma the pro- 
perty would go to the present plaintiffs aa 
the next male reversioners in preference 
to defendant No. 1 who is a grand- 
daughter pf Rakhma. 

In this view, it is not necessary to 
consider the other questions arising in the 
case, whether the authority of the case 
in Radhabai v. Anantrav (14) has been 
affected by the ruling of the Privy Council 
in Madhavrao Waman v. Raghunath Ven- 
katesh (15) and whether the ruling in Laj- 
wanti v. Safa Chand (1) turng upon the 
special facts of that case, On these 
grounds we confirm the decree of the lower 

ppellate Court and dismiss the appeal and 
the cross-objections with costs. 

Baker, J.—I agree. So far 88 regards 
the rayatawa property the widow did divest 
herself of the whole estate and thus there 
was an acceleration of the right in favour 
of her daughter as the next revergioner and 


, 


Oas. 382: 47 B, 
. R. 1005; (1923) M. W.N 
W. 


J. 348 (P. 0.) 


798 at p 808; 25 Bom. 
689; A. L R. 1993 p. 0, 
. 857; 20 L. W. 248; 50 
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therefore, the transaction is covered by the 
Privy Council rulings in Rangasami 
Gounden v Nachioppa Gounden (2) and 
Bhaguwet Koerv, Dhanukhdhart Prashad 
Singh (16). 

As regards the question of watan property 
a number of cases have been quoted but in 
all ¿those cases the widow or the widows 
aggerted their title as full heir to the 
separate share held by her husband as in 
the cases of Satgur Prasad v. Raj Kishore 
Lal (17) and Uman Shanker vw. Aisha 
Khatun (8) In Kali Charan v. Peare (9) the 
widow took possession of the property 
which was in her husband's possession 
during his lifetime. Thatcase states that 
the nature of the widow's possession has to 
be determined by the facts ineach case In ` 
the prerent case the property is awatan 
property and there is a direct authority of 
the Privy Council on the pointin Padapa 
v, Swamirao (13) where it is held that where 
a widow held the possession as watandar 
and in no other character she could not 
make any alienation which would be valid 
against her own heir whether that heir were 
the appellant or another. In these cir- 
curmetances I agree that the decree of the 
lower Appellate Court should be upheld 
and the appeal and the cross-objections 
dismissed with costs. 

A. Decree confirmed, 

(1€) 531nd Cas 347; 46 I. A. 2*9; 28 Bom. L R. 
475; 31M L J. 513:17 A. L J. 1036; (1919) M. W N. 


860. 1 P L. T. I; 3 U, P. L. R. (P. O.) 27; 47 O. 466; 24 
O W N 2741 L. SV. 105 (P. 0). . 


— 


(17) 55 Ind Cas 486- 42 À. 152; 22 Bom. L. R. 451; 
11 L, W. 384; (1990) M. W. N, 3: 24 O. W, N. 394; 38 M. 
L.J 959: 8 A I J 235: 2 U. P. L, R, (P. 0.) 55; 48 I. 
A. 197; 27 M, L. T. 200 (P. O.). 


BOMBAY HIGH COURT. 
First Oivin ArrgaL No. 248 or 1925. 
February 28, 1428, 
Present:—Mr. Justice Patkar and Mr. 
Justice Baker. 

BHIMABAI JIVANGOUDA. PATIL 
AND ANUEHER—DSFENDANTS— APPELLANTS 


versus 
GURUNATHGOUDA KHANDAP- 
PAGOUDA—PLAINT FF— RESPONDENT. . 
Hindu Law—Joint family—Separation of one 
member—Jointness of — others— Ádoption—Bombay 
School—Wdow's power to adopt —Necessity of author- 
ity or consent of husband's co-parceners, 
When a member of a joint family separates, the 
remaining co-parceners without any special agree- 
ment among themselves may continue to be ço- 
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paresners and enjoy as members ofa joint family 
the remaining property after such partition of the 
family property, and the question whether or not 
ihe other members of the family continue to be joint 
orseparate is to be determined on the evidence in 
the case. [p 394,001 1] 

Jatti v, Banwari Lal (T) and Palani Ammal v. 
Muthuvenkatachala Moniagar (8), followed. 

Under Hindu Law,in the Bombay Presidency, the 
widow ofa deceased co-parcener In a joint fami 
has no inherent right to make a valid adoption, 
without either the authority of her husband or the 
consent of the surviving co-parceners of her husband. 
|». 394, col. 2.1 
í i Dadu Patil v. Gajabai Babaji Patil (3), fol- 
owed. * 

Harigir Kisangir Gosavi v. Anand Bharthi Vishnu 
Bharthi Gosavi (2), distinguished. 

First appeal from the decision of the 
Joint First Olass Subordinate Judge at 
Dharwar, in Civil Suit No, 588 of 1920. 

FAOTS.—Dyamangowda had three sons, 
Nilkanthagowda, Khandappagowda and 
Jivangowda. Khandappagowda separated 
from the others in 1895 and took possession 
of his one-third share. The widow of Khan- 
dappagowda adopted the plaintiffin 1915. 
Nilkanthagowda adopted Dyamangowda 
in 1915 and died in the same year. The 
adopted son also died in 1919 leaving a 
widow and a son Dattatraya, who died 
&minor. Jivangowda died in 1913 leaving 
a daughter Tirkawa and a widow 
Bhimabhai, (defendant No 1) who adopted 
the 2nd defendant in 1919. ` 

Plaintiff sued fora declaration of title and 
possession alleging that on dJivangowda's 
death Nilkanthagowda became sole owner 
of the jomt properties, that these were 
inherited by Dattatraya and that the plaint- 
iff was entitled to succeed Dattatraya as 
his reversioner and on the basis of an 
award, The defendants contended that all 
the brothers had separated from one an- 
other, that on Jivangowda’s death his 
properties were inherited by his widow, 
defendant No. land as she had adopted 
defendant No. 2, the plaintiff had no right, 
The trial Court held that Jivangowda 
had not given authority to adopt, and that 
the adoption of defendant No. 2 was invalid 
as Nilkanthagowda had not consented to 
it and that the plaintiff was consequently 
entitled to succeed. The defendants 
appealed, 

Messrs. A. G. Desai and S. R. Parulekar, 
for the Appellanta. 

Mr. H.C. Coyajee (with him Messrs. R. A. 
Jahagirdar and K.J. Kale), for the Respond- 
ent. 


JUDGMENT. 
Patkarp,J.— His Lordship stated the 
facts of thecaseand proceeded:—) The valid- 
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ity of the adoption of defendant No. 2 would 
depend, firstly, on the question whether the 
authority set up by defendant No 1 was 
proved, and, secondly, if the authority was 
not proved, whether the adoption of de- 
fendant No. 2 was valid. It is urged on 
behalf of the appellants that even if the 
authority alleged by Bhimabai is not proved 
and even if Jivangowda is held not to 
have separated from Nilkanthagowda, 
the adoption would be valid according to 
the ruling in Yadao v. Namdeo (1) and 
Harigir Kisangir Gosavi v. Anand Bharthi 
Vishnu Bhartht Gosavi (2). It isurged on 
the other hand, that if the authority 
alleged by Bhimabai is not proved, 
and if Jivangowda Nilkanthagowda 
continued to be joint, the adoption of 
defendant No. 2 would be invalid accord- 
ing to the decision of the Full Bench 
in Ishvar Dadu Patil v. Gajabai Babaji 
Patil (3), that the decision of the Privy 
Oouncil in Harigir Kisangir Gosavi v. 
Anand Bharthi Vishnu Bharti Gosavi (2) 
was delivered prior to the decision of the 
Fall Bench in December, 1925 and did not 
affect the decision of the Full Bench on 
the apecial facts of that case, and that the 
whole of the property in suit being watan 
property, the adoption of defendant No, 2 
was invalid on the authority of the rulings 
in Bhimabai v. Tayappa Murarrao (4) and 
Adiveva v. Chanmallgowda (5). 

[His Lordship held on the evidence that 
the alleged authority was not proved and 
proceeded:] 

It is urged on behalfof the respondent 
that Nilkanthagowda and Jivangowda con- 
tinued to be joint after the separation of 
Khandappagowda in 1895, that the adop- 
tion of defendant No. 2 would be invalid 
unless Jivangowda had given express 
authority to Bhimabai to adopt or unless 
Nilkanthagowda or Dyamangowda consent- 
ed to the adoption, and that the adoption 
of defendant No. 2, which woald have the 
effect of divesting Dattatraya of one-half 
of his property, would be invalid as no 
such consent is alleged or proved in this 
case, 


(1) 64 Ind, Oas. 536; 481, A. 513; 24 Bom, L. R 
609; 17 N. L. R. 145; 30 M. L. T. 53; 26 O. W. N. 393; 
42 M. L, J. 219; 15 L.W 565; 20 A. L. J. 481; 49 O. 1; 
A. I. R. 1922 P. O. 216 (P. Q.) 

(2) 88 Ind. Oas. 343; A.I. R. 1925 P. C. 127; (1925) 
M. W. N. 414; SIN. LR, 127; 22 L. E E 

(3) 96 Ind. Cas. 714: 28 Bom. L. R. 782; A. L R. 1998 
Bom. 485; 50 B. 468 (F. B ). 

(4) 21 Ind, Oas. 107; 37 B. 598; 15 Bom. L. R. 783. 
(3) 81 Ind. Oas. 1018; 26 Bom. L, R. 360; A.I. R. 
1924 Bom. 393. 
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n the question as to the jointness or 
jepuretion., between Nilkanthagowda and 
Jivangowda, it is urged on behalf of the 
app»llants, relying on the case of Balabux 
Ladhuram v. Rukhmabai (6), that the 
separation of Khandappagowda, one of 
the members of the joint family, was 
virtually the separation of all, and the 
question whether the remaining co-parce- 
nera remained joint or united would depend 
upon the agreement between the parties, 
and that such agreement must be proved 
like any other fast, Having regard to 
the decisions ofthe Privy Council in 
Jatti v. Banwari Lal (7) and Palant 
Ammal v, Muthuvenkatachala Moniagar (8) 
and the decision in Babanna Sangappa v. 
Parava Ningbasappa (4), I think 16 is clear 
that when a member of a joint family 
separates, the remaining co-parceners with- 
out any special agreement among them- 
selves may continue to be co-parceners and 
enjoy as members of a joint family the 
remaining property after such a partition 
of the family property, and the question 
whether or not the other members of the 
amily continue to be joint or separate is 
40 be determined on the evidence in the 


0838. | | 

i dship dealt with the evidence and 
Reese We hold, therefore, that after 
Khandappagowda separated, Nilkantha- 
gowda and Jivangowda continued to be 
joint. 

The next question is whether the adoption 
of defendant No. 2 is valid. It is urged 
on hehalf of the appellants that the adop- 
tion of defendant No. 2 is valid even if 
the authority to adopt alleged to have 
been given by Jivangowda is held not 
proved on the authority of the Privy 
Council decisions in Yadao v. Namdeo (1) 
and Harigir Kisangir Gosavi v. Anand 
Bharthi Vishnu Bharthi Gosavi (2). The 
cass of Yadao v. Namdeo (1) has been 
considered in tbe Full Benoh decision in 
the case of Ishvar Dadu Patil v. Gajabai 
Babaji Patil (3) and it was held that 


6) 30 I, A. 130; 5 Bom. L. R. 409; 30 © 725; 70 W. 
N. 642, 8 Bar. P. O. J. 470 (P. O.). 
7) 14 imd. Cas 462; 50I A. 192; 25 Bom L,R. 
21 A. L. J. 582, A. I R. 1923 P. O. 136; 18 
ja 45M. L J 555.(1923, M. WW. N 687; 
4 Lah. 350: 28 O. W. N. 785; 33 M. L. T 283 (P. O.). 

(8) 87 Ind. Oas 333.521 A 83,27 Bom L.R 735; 
A.T. R. 1925 P. O. 49, 48 M L. J. 83; 6 P. LT. 133; 
aL, W. 439; (1925) M. W. N. 330; 3 Pat. L. R. 126 
39 0 W. N 846; 23 A. L.J. 746; L.R. 6 A. (P. U) 
143; 48 M, 254 (P. O.) 

(8) 100 Ind. Oas. 117; 28 Bom, L. R. 1446; 50 B. 815; 
A. T. R. 1927 Bom, 68. B 
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under Hindu Law, in the Bombay Presi- 
dency, the widow of a deceased co-parcener 
in a joint family has no inherent right to 
make a valid adoption, without either the 
&uthority of her husband or the consent 
of the surviving co parceners of her 
husband and that the decision in Ramji 
v. Ghamau (10) has not been overruled 
bv the decision of the Privy Council in 
Yadao v. Namdeo (1). 

In the ease of Collector of Madura v, 
Moottoo Ramalinga Sathupathy (11) their 
Lordships of the Privy Oouncil said (pages 
433 and 441*):— 

“ According to the doctrine of the Benares 
and Maharashtra School, prevailing in 
the Peninsula, it (assent of the husband) 
may be supplied by that of his kindred, 
her natural guardians;... The question 
who are the kinsmen whose assent will 
supply the want of positive authority from 
the deceased husband, is the first to 
suggest itself. Where the husband's 
family is in the normal condition of a 
Hindu family—?e. undivided—that ques- 
iion is of comparatively easy solution. In 
such a ease the widow, under the law 
of all the schools which admit this 
disputed power of adoption, take no 
interest in her husband's share of the 
joint estate, excepta right to maintenance. 
And though the father of the husband, if 
alive, might, as the head of the family 
and the natural guardian of the widow, 
be competent by his sole assent to'authorize 
an adoption by her, yet, if there be no 
father, the consent of all the brothers 
who, in default of adoption, would take 
the husband's share, would probably be 
required, since it would be unjust to allow 
the widow to defeat their interest by 
introducing & new co parcener against 
their will. Where, however, as in the 
present case, the widow has taken by 
inheritance the separate estate of her 
husband, there is greater difficulty in laying 
down a rule,” 


Reference may also be made to the 
remarks of their Lordships of the Privy 
Oouncil in Sri Virada Pratapa Raghunadu 
Deo v. Sri Brozo Kishoro Patta Deo (12) 
" n the nus Son case of Ishvar Dadu 

alil v. Gajabat Pabasi ] 

(10) 6B 40876 Ind. Jur. ad atil (8) the facta 

11) I2 M. I A 397; 10 W R 17; 1B. L. RPO, 


1: 2 Suth P O J. 135; 2 Sar. P, O. J. 361: : 
298; 20 R 39. pr Med ue 


(12) 3I A. 154atp 191; 1M. 69; 25 W, R 991. 
Sar. P. O J. 683; 11 Mad. Jur. 188; 3 Suth, P. 0:3, 
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in the case of Yadao v. Namdeo (1) have 
been distinguished on the ground that 
Pandurang had separated and Yadao was 
adopted by Ohampabai when she inherited 
as the mother of Pandurang after his 
separation, and -that the decision in 
Yadao v. Namdeo (1) was in conflict with 
the decision in Ramji v. Ghamau 610) 
only on the point of the validity of the 
adoption by a Hindu widow in a joint 
Hindu family where the husband died in 
union, leaving an expres3 authority to the 
widow to adopt, and where subsequently 
the estate came to be vested in the widow 
as the heir of her son adopted in pur- 
suance of the said authority, on account 
of the subsequent partition between the 
son and the other co parceners, and the 
estate was vested in her at the time of 
the adoption. It is not necessary that the 
husband of the adopting widow must be 
a separate member at the time of his 
death in order that the widow may have 
aright to adopt Even if the husband died 
while he was united with his brothers and 
asa meniberofthe joint family, the right 
may beexercised bythe widow, when she 
inherited as the mother of her son who, in 
the meantime, had effected a partition with 
the other co parceners: see Mallappa v, 
Hanmappa (C3) Shah, J. in Ishvar Dadu 
Patil v. Gajabai Babaji Patil (3) observes 
(page 820°) :— 

“Thus, on a careful consideration of the 
observations in Yadao v. N 1mdeo (1) as also 
ofthe basis of the rule in Ramji v. Ghamau 
(10), I am of opinion that, though Ramji v. 
Ghamau (10) is overruled so far as it can 
be held to conflict with the decision in 
Yadaov Namieo (1) i. e ,where the husband 
died in union, leaving an express authority 
to the widow to adopt, and where subse- 
quently the estate came to be vested in 
the widow as the heir of her son adopted in 
pursuance of the said authority, on account 
of a subsequent partition between the son 
and other co parcener, and where the estate 
waa 80 vested inher at the time of the adop- 
tion, it ia not overraled so far as the main 
point involved in Ramji v. Ghamau (10) is 
concerned, viz, that where the husband 
died in union leaving no express authority 
to the widow to adopt, the widow cannot 
adopt without theconsent of the surviving 
Go-parceners in whom the estate is vested 
by survivorship at the time of the adop- 
tion. In the absence of any decision of 
the Privy Oouncil tothe contrary, I think, 


(13) 55 Ind Cas. 814; 44 B 297; 22 Bom. L. R. 203. 
C*PageobiiHom.L R—(Ed] 
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we should still follow the rule in Ramji 
v. Ghamau (10) that, in the absence of an 
express authority of her husband, the 
widow of a Hindu co-parcener in an un- 
divided family cannot adopt without the 
consent of the surviving co-parceners, 


in whom the property is vested by 
survivorship at the time of the 
adoption, as it is plainly our duty to 


give effect to it, if it still appears to us to 
represent the true limit of the widow's 
power to adopt ina joint Hindu family in 
this Presidency. The. other view would 
expose joint families to risks of adoption 
by widows of deceased co-parceners to 
which, according to the law asI understand 
it, they are not exposed, to which this High 
Court has consistently refueed to expose 
them according to its interpretation of 
Hindu Law, and to which according to the 
observations in the Ramnad case (11) and 
Sri Raghunadhu's case (lz) they should not 
be exposed." 

Tne decision of the Fall Bench in Ishvar 
Dadu Patil v. Gajabat Babaji Patil (3) has 
been followed in subsequent cases of this 
Oourt: Ganesh Apparao v. Gurnath Y eshvant 
(14), Bala v. Akubai (ib) and Babanna 
Sangappa v Parava Ningbasappa (9) andthe 
decision ofthe Full Beach is binding on 
this Court. 

With regard to the decision of the Privy 
Council in Harigir Kisangir Gosavi v, 
Anand Bharthi Vishnu Bharthi Gosavi (2) 
the facta in that case are similar to the facta 
in Yadao v Nomdeo (1). It was held iu that 
case that before the death of "Viehnu, 
Vishun's uncle Ram Krishna had separated 
from his father Zingar. The plaintifi’s father 
Vishnu was adopted in the year l 64 after 
the death of Jairam in 1263, by the widow 
of Jairam and before the death of the 
father-in-law Zingar in 18609. Ram 
Krishna, the brother of Jairam, had sepa- 
rated before the date of the adoption. At 
page 1275, it appears that it was asserted by 
the plaintiff that after Jairam's death, hia 
widow with the concurrence of Zingar 
adopted Vishnu. IfZiagar, the father-in- 
law, consented to the adoption by his 
daughter-in law, the adoption of Vishnu 
would be valid, and the consent of Ram 
Krishna would not be necessary. At page 
125* it appears as if the finding of the Oourt 


(14) 98 Tnd Oas. 457; 23 Bom. L. R. 1188; A, I. R, 
1926 Bom. 575. 

(15) 99 Ind Cas. 417; 28 Bom. L. R. 1254; 50 B, 722; 
A. I. R. 1926 Bom 534. 
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was that Zingar consented to the adoption, 
for it issaid: “This ceremony could not 
be performed after the death of the widow, 
and theadoptive grand father, Zingar--though 
he might concur with the widow—could not 
of himself make an &doption to his son." 
It wasnot necessary in that case to consider 
the question whether Ram Krishna had 
consented to the adoption, for, according 
to the finding, he had separated before the 
date of the adoption in 1864, anda refer- 
ence was made to Yadao v. Namdeo (1) 
where their Lordships dealt with the con- 
tention that Ram Krishna had been adopt- 
ed by his uncle Mana, when both parties 
appeared to have thought that there could 
be no adoption in a family where there 
were males, unless indeed with the consent 
of themall. There is no specific finding 
that Zingar consented, though it appears 
from the allegation of the plaintiff and the 
passage above referred to that Zingar con- 
sented to the adoption, andit was held that 
the consent of the other males was not 
necessary, and, therefore, the question as to 
the adoption of Ram Krishna by Mana was 
not necessary to be considered, Their 
Lordships, however, clearly found in the 
following passage that Ram Krishna had 
separated from Zingar before the date of 
Vishnu's adoption. The fact, therefore, 
in the case of Harigir Kisangir Gosavi v. 
Anand Bharthi Vishnu Bharthi Gosavi (2) 
ean be distinguished on the ground 
stated above, and the decision of the 
Full Beret in Ishvar Dadu Patil v. 
Gajabai Babaji Patil (3) is binding on this 
Gourt and having regard to the decisions of 
the Privy Oouneilin Collector of Madura v. 
Moottoo Ramalinga Sathupathy (11) and in 
Sri Virada Pratapa Raghunadu Deo v. Sri 
Brozo Kishoro Patta Deo (19), we think that 
the adoption of defendant No. 2 was in- 
valid in the absence of an authority of 
Jivangowda. i 

It is not, therefore, necessary to go into 
the question urged on behalf of the re- 
spondent that the adoption is also invalid 
on the ground that Dyamangowda was the 
last ownerof the watan property in suit 
which went to Dattatraya on his death, and 
the latter could not be divested by the 
adoption by defendant No. l of defendant 
No. 2 on September 17, 1919, on the 
authority of the ruling in Bhimabai v. 
Tayappa Murarrao (4) and  Adiveva v. 
Chanmallgowda (5). 

We think, therefore, that the view of the 
lower Court is correct, and this appeal 
should be dismissed with costs, 
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Baker, J.—[After stating the facts:] 

The first pointis whether Jivasgowda 
and Nilkanthagowda were joint or separate 
and the second is whether the adoption by 
defendant No. lof defendant No. 2 is valid. 
The evidemce on the question of the joint- 
ness or separation of Nilkanthagowda and 
Jivangowda has been discussed at great 
length by the Subordinate Judge, Ido not 
propose to go into the details because there 
are certain outstanding facts in connection 
with it which can lead to only one conclus- 
ion. 

Admittedly, Khandappagowda separated 
from his brothers in 195. There is no 
partition deed. The learned Pleader for 
the appellant has relied on Balabux Ladhu- 
ram v. Rukhmabai (6) as showing that the 
agreement to re-unite or to remain joint 
must be proved like any other fact. There 
is no suggestion of re-union here and there 
isa great deal of evidence on the question 
of the brothers remaining joint. 

The latest case on the point in Palani 
Ammal v, Muthuvenkatacnala Moniagar (8) 
which lays down that when one member 
ofa joint family has separated an agree- 
ment by the remaining members to conti- 
nue undivided may be inferred from the 
way inwhich their business is carried on 
after the separation. In Babanna Sangap- 
pa v. Parava Ningbasappa (9) which follows 
that case, it isstated:— 

“A member of a joint Hindu family can 
separate himself from the other members 
of the joint family, and is, on separation, 
entitled to have his share in the property 
of the joint*family ascertained and parti- 
tioned off for him, but the remaining co- 
parceners, without any special agreement 
amongst themselves, may continue to be 
co-parceners and to enjoy a8 members of a 
joint family, what remained after such a 
partition of the family property, The 
question whether or not the remaining 
members of the family continued joint or 
separate is to be determined by evidence.” 

[His Lordship discussed the evidence and 
held thatthe documentary evidence and the 
circumstances of the case were altogether in 
favour of jointness and agreed with the 
finding that Nilkanthagowda aud Jivan- 
gowada were joint and continued: | 

This being the case defendant No. 1 had 
no authority to adopt defendant No. 2 
without the consent of her husband's co- 
parcenere a8 has been held by this Court 
in the Full Bench decision in Ishvar Dadu 
Patil v. Gajabai Babaji Patil (3) in which 
it was heldthat the decision in Ramji v. 
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Ghamau (10) has not been overruled by the 
decision of the Privy Council in Yadao v. 
Namdeo (1). Weare bound to follow this 
decision, and no authority in this case has 
been proved. This part of the case has been 
dealt with in detail by my learned brother 
and [agree that the adoption is invalid. 
The result is that the appeal must be dig- 
missed with costs. 


A Appeal dismissed. 


BOMBAY HIGH COURT. 
FissT OrvIL Appran No. 38 or 1927. 
August 16, 1928. 

Present :—Bir. Amberson Marten, Kr., 
Chief Justice, and Mr. Justice Murphy. 
Tus ASSISTANT COLLECTOR, 
BALSETTE-——-A»rPBRLLANT 


veraus 
DAMODARDAS TRIBHUVANDAS 
BHANJI AND OTHER8— RESPONDENTS. 

Land acquisition proceedings—Costa—Diseretion of 
Court—Right of successful party to costs—Extravagant 
claim —Government's right to costs—Ciml Procedure 
Code (Act V of 1908), s. 85, applicability of, to Land 
Acquisition proceedings.- 

In the matters of awarding costs the*Courts have 
8 discretion which is to be exercised on well re- 
cognised principles and if they fail to exercise their 

etion on those principles then the Appellate 
Oourt may vary their order. |p. 398, col. 2.] 

A successful party is, as a rule, entitled to his 
costs and should not be deprived of this right except 
for sufficient reasons. [p. 399, col. 8] 

Where the demand made by a claimant in land 
acquisition proceadingsis found to be an extravagant 
one, the Government cannot be deprived of its costa 
merely because there was a boom and its after- 
math had created uncertainty in the land market. 
[p. 398, col. 2.] 

Section 35, Civil Procedure Code, is applicable to 
ar under the Land Acquisition Act. [p. .97, 
col. 2, 


First appeal from a decision of the 


Joint Judge, at Thana, in Reference 
No. 109 of 1924. 


Mr. P. B. Shingne, Government Pleader, 
for the Appellant. 
Mr, K. V. Joshi, for the Respondents. 


: JUDGMENT. 
Marten, C, J.—I now turn to the four 
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other appeals, namaly, Nos. 38, 39, 195 and 
233 which are all by Government on the 
question of costs. Now here there has been 
no appeal by any of the claimant-land- 
owners. Therefore, we must take it that 
the decision of the learned Judge upholding 
the award of the Land Acquisition Officer in 
respect of these particular pieces of land 
was correct. The award so made was at 
the uniform rate, as far as these lands are 
concerned, of Rs. 1,250 per acre. But as 
regards costs the learned Judge stated as 
follows in para. 28 of his judgment:— 

“T, therefore, dismiss allthe claims, but 
without costs. The uncertainty of market 
created by the boom and its aftermath has 
been greatly responsible for the exaggerat- 
ed demands. And having regard to that 
fact, I think this is nota fit case where I 
should saddle the owners with Government 
costs under 8 27." 


Now, what jurisdiction are we exercis- 
ing in the matter of costs in these land 
acquisition proceedings? Section 27 (2) 
does not apply in the events which have 
happened, because the award of the 
Oollector has been upheld. One relevant 
section is s. 27 (1) which directs:— 

"Every such award shall also state the 
amount of costs incurred in the proceedings 
under this Part, and by what persons 
ae in what proportions they are to be 

i : 1 

Further 8. 53 says:— x 

“Save in so far as they may be incon- 
sistent with anything contained in this Act, 
the provisions of the Oode of Civil Proce- 
dureshallapply to all proceedings before 
the Court under this Act." 


It seems to us, therefore, that in a cuse 
like the present where there is nothing 
inconsistent inthe special provisions of the 
Land Acquisition Act, we have to refer to 
8.95 of the Civil Procedure Code which 
deals with costs. That section, shortly 
stated, leaves the costs in the discretion of 
the Oourt, but provides in sub-s, (2) that 
“where the Oourt directs that any costs 
shall not follow the event, the Court shall 
state ita reasons in writing." 

Now, the general rule is clear both in 
England and under the Code, in India, 
namely, that speaking generally, costs 
ought to follow the event. But there may 
be certain circumstances to justify the Court 
in departing from that general rule andin 
depriving the successful party of his costs. 
Illustrations will be found in some of the 
authorities which have been cited to us, For 
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instance, in Cooper v. Whittingham (1), Bir 
George Jessel says (page 504*):— 


“Ag I understand the law asto costs it 
is this, that where a plaintiff comes to en- 
force a legal right, and there has been no 
misconduct on his part—no omission or 
neglect which would induce the Oourt to 
deprive him of his costs—the Oourt has no 
discretion, and cannot take away the plaint- 
iffs right to costs. There may be mis- 
conduct of many sorts: for instance, there 
may be misconduct in commencing’ the 
proceedings, or some miscarriage in the 
procedure, or an oppressive or vexatious 
mode of conducting the proceedings, or 
other misconduct which will induce the 
Gourt to refuse costs; but where there is 
nothing of the kind the rule is plain and 
well settled, and is as I have stated it. It is, 
forinstance, no answer where & plaintiff 
asserts & legal right for & defendant to 
allege his ignorance of such right, and to 
say, ‘if I had known of your right I should 
not have infringed it." 

That decision was followed in India in 
Kuppusamy Chetty v Zemindar of Kalahasti 
(2. Another English authority is Upmann 
vy. Forester (3), which is a decision by 
Ohitty, J, In our own Uourt in Ranchordas 
Vithaldas v. Bai Kast (4), Mr. Justice 
Bayley and Mr. Justice Farran state the 
circumstances under which an appeal lies 
from the exercise of discretion by the lower 
Court as to costs. They say (page 682]):— 

“The principle to be deduced from these 
decisions is that appeal Courts should 
interfere with the exercise of discretion b 
the lower Courts as to costs when there has 
been any misapprehension of fasts, or 
violation of any established principle, 
or where there has been no real exercise of 

jacretion at all." 
on that case they held that there had been 
aclear misapprehension of fact and law, 
and accordingly varied the judgment of the 
Court below. I may also refer to Civil 
ServiceCo operative Society v. General Steam 
Navigation Co. (5) where Lord Halsbury, 


(1) (1880) 15 Ch. D. 501; 48 L. J. 0h. 752; 43. T. 
: 98 W. R. 720, 


(2) 27 M. 341. 

(3) (1888) 21 Ch. D. 231; 52 L. J. Oh. 910; 49 L. T. 
192; 32 W. R. 28. 

1n 16 B. 676 

5) (1903) 2 K. B 756; 72 L. J. K. B. 933; 52 W.R, 


81; 89 L. T. 429; 20 T. L. R. 10; 9 Asp. M. C. 477. 


Page of (1880) 15 Oh. DA Bd] ~ 
[Page of 16 B,--[Hd.] 
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4 
sitting in the Court of Appeal, came to the 
conclusion that there was no material 
upon which the learned Judge in that 
particular case could properly deprive 
the successful party of hia right to costs, 


Therefore, it comes to this, that although 
the successful party is prima facie entitled 
to his costs, the Courts have a discretion 
which is to be exercised on well recognized 
principles and that if they fail to exercise 
their discretion on those principles then an 
Appellate Court may vary it. Oau we say 
then here, that there was any violation of 
well established principles as to costs? In 
the first place, the learned Judge makes no 
reference to the general rule that the 
successful party's costs should follow the 
event. Theonly reason he gives is that 
the boom and its aftermath had created 
uncertaintyin the land market and that 
that was responsible for the exaggerated 
demands put forward. Therefore, the 
learned Judge seems to consider that some, 
atany rate, of the claims were exaggerated. 
I think that wasso as regards:Appeal No. 38 
of 1977 where Rs. 2 a square yard were 
claimed, and as regards Appeal No. 195 of 
1927 where Rs. 1-40 & square yard was 
claimed, and aleo as regards Appeal No. 233 
of 1927 where Rs. 1-8-0a square yard was 
claimed. On the other hand, I am. not 
prepared to say with regard to Appeal 
No. 39 of 1927 that the claim of ap- 
proximately annasten a square yard was 
extravagant, I will, however, deal with 
the matter generally on the gróund that 
some, at any rate, of the claims were 
extravagant, although in one claim there 
was nob perhaps an exaggerated de- 
mand, 


Let us next consider the general result of 
the learned Judge's decision. We know 
that under the Act claimants can appeal to 
the Jadgefrom the decision of the Land 
Acquisition Officer without any fear that 
the Land Acquisition Officer’s award can 
be reduced. Therefore, at the worst they 
wil get what the Aequisition Officer 
awarded, Farther, if they can succeed in 
increasing the award of the Acquisition 
Officer, then under s. 27 (2) of the Act, 
they must get their costs, subject to special 


-cireumstances such as an extravagant de- 


mand. But, if the learned Judge is right, 
then in his view extravagantclaims can be 
safely made, if there are any grounds for 
putting them forward, because even if the 
claimants fail to reduca the award they have 
not to pay costa, and if only they can increase 
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if they get their costs under s. 27 (2) In 
other words, the claimants are to be in the 
happy position of being able to say, "Heads 
I win, tails you lose,” 


I can conceive no greater inducement to 
litigants to appeal in land acquisition 
proceedings than the adoption of a principle 
of this sort. One can indeed test the 
matter by what has happened in this large 
group of cases, namely, that substantially 
everyone of these 10U or more claimants has, 
in fact, appealed to the Judge from the deci- 
sion of theLand Acquisition Officer, for the 
Government appeals for the moment before 
us represent only a few of the cases and are 
in the nature of test appeals. And, as a matter 
of mere common sense, one can well under- 
stand that, for if the learned Judge is 
correct, then the most each claimant stood 
to lose was his own Pleader's fees whereas, 
if he won, there might be a substantial 
addition to the purchase price and he 
would also get his costs, The temptation 
to appeal is further increased by the know- 
ledge that land valuation is not an exact 
science and that different minds may well 
reach different conclusions as to value, 
Therefore, if we were to admit in principle 
the accuracy of the learned Judge's views 
as to costs, then it would mean that 
substantially in all land acquisition proceed- 
ings, claimants could make extravagant 
demands without any real risk, except that 
they might have to bear their own costs. 
After ali who are Government? They, in 
effect, represent the interests of the public. 
The land here has been taken for the public 
benefit and, speaking for myself, I fail to 
see on what principle of justice or equity, 
Government as representing the public 
. Bhould be deprived of their costs when 
they have successfully resisted the attempts 
of these numerous claimants to increase 
the awards which the Land Acquisition 
Officer made, 


We have before us a statement of the 
aggregate amount of costa Government are 
involved in. The total amounts to some- 
thing over fourteen thousand rapees, This 
is by no means then a trifling matter which 
we have to deal with, 


The result, in my opinion, is that the 
learned Judge exercised his discretion in 
violation of well-recognizad principles of 
law and that he was not justified in law in 
exercising his discretion in the way he 
did, whether or not the claimants’ demands 
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were extravagant. In my judgment no 
adequate reason is shown for departing 
from the ordinary rule that costs should 
follow the event. 


Accordingly, I would hold that these ap- 
pealsshould all be allowed, and that the res- 
pondenta should be directed to pay the costs 
ofGovernment in the Court below and also 
before us. But the same qualification will 
be imposed as in Assistant Development 
Officer, Kurla Area v. Zuje, F. A. No. 126 of 
1926, decided by Fawcett, Ag. O. J., and 
Mirza, J., on June 25, 1928, namely, that in 
regard to the amount of the Pleader's feea 
awarded, the respondents should not have 
to pay anything in the lower Court in 
excess of what iscertied by the Govern- 
ment Pleader concerned to have been really 
received by him from Government. That 
proviso doesnot apply to the costs in the 
appeal Court. 


Murphy, J.—lagree in the judgment 
delivered by the learned Ohief Justice. 


A. Appeals allowed, 


BOMBAY HIGH COURT. 
OniMINAL APPLICATION FOR REVISION No, 114 
oF 1924, 

June 28, 1928, 

Present :—Sir Oharles Fawcett, KT., 
Acting Chief Justice, and 
Mr. Justice Mirza. 
DWARKADAS HARIDAS—Accosap 
—APPLIOANT 
versus 
EMPEROR-—OrroNzNT. 

Penal Code (Act XLV of 1860), s. 405—'Entrusted 
with property’, meaning of—Accused entrusted with 
goods for sale—Appropriation of  sale-proceeds— 

Criminal breach of truat. 

The word ‘property’ in s. 405, Penal Code, includes 
the sale proceeda of goodsentrusted to the accused. 
Where certain goods were  entrusted to the 
accused and under the contract between him and 
the complainant he had to sell those goods and 
obtain money for them which he was to hold on 
account ofthe complainant subject to deduction of 
certain charges: 

Held, that the accused must be deemed to hava 
been entrusted with property when he received such 
gale proceeds though he did not actually receive them 
from the complainant. 
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Criminal revision against an order of the 
Sessions Judge, Ahmedabad confirming 
that of the First Class Magistrate, Ahmed- 
abad. 

Mr. H.C. Coyajee (with him Mr, A. G. 
Sathaye,) for the Accused. 

Mr. P. B. Shingne, Government Pleader, 
for the Orown. 


JUDGMENT. : 

Fawcett, Ag. C. J.—The only point 
of law that has been taken before us by 
Mr. Ooyajee for the applicant is that the 
Becond count of the charge against the ap- 
plicant in respectof a gross sum that was 
alleged to be dishonestly misappropriated 
does not properly fall within the provisions 
of sub s. (2) of s. 222 of the Criminal Pro- 
cedure Code. That question was also taken 
in the appeal to the Sessions Judge, who 
has given reasons for considering itto be 
of no substance. lagree in this opinion, 
Section 105 of the Indian Penal Code, which 
defines criminal breach of trust, isin very 
wide language, viz, " whoever being in 
any manner entrusted with property or 
with any dominion over property, dishonest- 
ly misappropriates or converte to his own 
use that properly... eee commits 
'eriminal breach of trast’ " The words “in 
any manner" are noticeable, and ill. (e) is 
to the point. A Revenue Officer is describ- 
ed as entrusted with publie money, and 
under a duty to pay itintoa Government 
treasury. In such 8 case Government does 
not actually hand over the money to the 
Revenue Officer, but the Revenue Officer 
receives it from those who owe it to Gov- 
ernment and pay it to him. In the same 
way here certain goods were entrusted to 
the accused, and under the contract be- 
tween him and the complainant he had 
to sell those goods and obtain money for 
them, which he would hold on account of 
the complainant, subject to deduction of 
certain charges. In my opinion, when he 
received that money, although he did not 
receive it actually from the complainant, he 
was "entrusted with " it, within the mean- 
ing of the definition; and if the section is 
read in that way, no difficulty whatever 
arises under s, 222 (2) of the Oriminal Pro- 
cedure Code, Mr. Ooyajee for the applicant 
relied on Balthasar v. Emperor (1) as au 
authority to thecontrary. But it will be 
seen that thefirst paragraph of the head- 
note to that case istoo wide andis not 


(1) 28 Ind, Oas. 131; 41 O. 844; 19 O. W. N,422; 
15 G r. L, J. 883. 
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justified by the terms of the judgment. 
Their Lordships have not laid down that 8. 
405 of the Indian Penal Code, does not 
cover misappropriation by a person of the 
sale-proceeds of property entrusted to him; 
on the contrary, they say that it ought to 
be assumed that the word “ properly "in 
8. 405 includes the sale-proceeds of goods 
entrusted to the accused. Nor does the 
second paragraph of the head-note apply 
to the present case, for the accused was not 
charged withcriminal breach of trust in 
respect of goods entrusted tohim, but of 
such breach of trust io respect ofa specific 
sum obtained by the sale of such goods. 


But, even supposing that the charge under 
criminal breach of trust was wrong, itis 
quiteclear that the accused could have been 
charged under s. 403 of the Indian Penal 
Code with having dishonestly misappro- 
priated this gross sum, so that under ss, 
236 and 237 of the Oriminal Procedure Code 
he could havebeen convicted ofthat offence 
and the sentences passedupon him could 
equally have been imposed under s. 403, 
Indian Penal Code. Therefore, in my 
opinion, there is no sufficient ground for in- 
terference on this point in revision. 


With regard to the findings of facts, as 
to dishonesty of the accused and the terms 
of the contract between him and the com- 
plainant, it suffices to say that the accused 
was, on the facta found, properly couvicted, 
and we see no reason in revision ¢o go into 
those findings of fact. 


lagree with the Sessions Judge’ that it 
isa bad case, and, in my opinion, there is 


no sufficient reason for reducingthe sen- 
tence, i 


Therefore, the Rule is discharged, 
Mirza, J.—1 agree. 


R, L, Rule discharged. 
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CALCUTTA HIGH COURT. 
APPBAL FROM ÁAPPSLLATB DRORBE No. 1394 or 
1924, 

March 22, 1927. 

Present :—Mr. Justice B. B. Ghose and 
Mr. Justice Mallik. 
DWIJENDRA NATH BISWAS 
AND OTSERB—DRBFBNDANTS —ÀPPRLLANTS 


versus 
° 
JITENDRA NATH ROY—P1AtNTIFF— 
RESPONDENT. 

Landlord and tenant—Diluvion—Abatement of 
rent—Contract to the contrary—Construction of 
kabuliyat. 

As arule of justice, equity and good conscience, 
& tenant has & right to obtain abatement of rent 
in case of diluvion, unless there is any special con- 
tract by which the tenant has precluded himaelf 
from obtaining the abatement he is entitled to claim. 
[p. 401, col. 27 

The mere fact thata lease is a mourasi mokurrari 
lease and the rentis fixed does not 
ant from claiming an abatement on 
diluvion. [p. 401, col.2; p, 402, col. 1.] 

Where a kabuliyat provided that the tenant shall 
not be entitled to take a plea for remission of the 
jama fixed on the ground of failure of crops, 
inundation or drought, dearth, abandonment, land 
lying fallow or any such ground and that the landlord 
shall not be entitled to demand anything in excess 
onany ground whatsoever and the tenant was given 
a right to surrender if he desired to do go: 

Held, that the tenant had contracted himself out 
of his right to claim abatement of rent on account of 
diluvion. [p. 402, col. 1.] 


Appeal against the decree of the District 
Judge, Jessore, dated the 14th of March, 
1924, reversing that of the Munsif, Second 
doni Narail, dated the 13th of March, 

Babus Jogesh Chandra Roy, Rupendra 
Kumar Mitier and Rajendra Bhusan 
Bakshi, for the Appellants. . 

Mr. B. L. Mitter, Advocate-General (with 
him Babu Hemendra Ch, Sen), for the Re- 
apondent. 


JUDGMENT.—This is an appeal on 
behalf of the defendants against the decree 
of the District Judge of Jessore, modifying 
the decree of the Munsif, Second Oourt, 
of Narail in a suitfor rent brought by the 
plaintiff who is the respondent in this ap- 
peal. The facts are these: In the year 
1884, the plaintiffs predecessor granted a 
dar-mourasi lease in favour of the prede- 
ceasor of the defendants. The lease was 
with regard to a certain area of land 
which the District Judge has found to have 
been 11&3 bighas at the time when the 
lease was granted. Itwas for a consolidated 
rent of Rs, 176-8 annas 15 gandas per 
year. It was obtained on payment of a 
selami of Rs. 1,181-4. All the rights 
which a permanent tenure-holder is entitl- 


26 


revent a ten- 
6 ground of 
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ed to get under a tmourast lease was 
granted to the lessee, that is, he was entit ed 
to enjoy and possess the leasehold from 
generation to generation with ali the powers 
of an owner on payment of the fixed rent, 
It has been found by the Oourts below 
that during the period for which the suit 
for rent was brought, that is, from the last 
half of 1325 B. 8. to 1328 B. 8. nearly two- 
thirds of the demised laud had been dilu- 
viated by the river Madhumati, The 
question involved inthis case is whether 
by reason of diluvion the tenants defend- 
ants are entitled to a proportionate abate- 
ment of rent for the period in the suit. 
The Munsif allowed the abatement. The 
District Judge on appeal has held that 
having regard to the terms of the patta the 
tenant had contracted himself out of his 
right to claim abatement of rent on any 
ground whatsoever. Upon that finding the 
District Judge passed a decree for the sum 
claimed at therate stipulated in the patta. 


Itis contendedon behalf of the appellants 
that they are entitled to a proportionate 
abatement of the rent on the ground of 
diluvion. It isargued that the right to 
obtain abatement in case of diluvion is 
based upon the general principle of law 
which should be enforced as a rule of 
justice, equity and good conscience; and 
unless there is any special contract by which 
the tenant precluded himself from obtain- 
ing the abatement he is entitled to claim 
it. Reliance has been placed upon certain 
cases, notably the cases of. Sheikh Enayet- 
oollah v. Sheikh Elahee Buksh (1) and Salim- 
ullah Bahadur v. Kali Prosonno Parbat (2) 
in support of the contention on behalf of 
the tenant. The general proposition of 
law as enunciated is not contested by the 
respondent, But the contention on behalf 
of the respondentis that upon a true and 
proper construction of the agreement enter- 
ed into in this case the tenant is not en- 
titled to abatement onthe ground of dilu- 
vion. We have, therefore, to see whether 
the contract is such that the tenant can- 
not rely upon the rule which has been 
considered as 8 rule of the nature of justice 
and equity under which he is entitled to 
abatement of rent on account of diluvion. 
The first thing to be noted in the kabuli- 
yat is that it is a mouras mokurrari lease. 
he rent is fixed ; but that does not pre- 
vent the tenant from claiming an abate- 
ment on the ground that a part of the 


W., R. 1864, Aot X Rul, 42. 
b 33 Ind. Cas, 849; 22 O. L. J. 509. 
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leasehold property is lost by diluvion. 
The express contract runs thus: “ You 
shall not be entitled to take a plea for 
Temission ofthe jama fixedon the ground 
of failure of crops on account of inunda- 
ion or drought, on account of dearth, 
abandonment, land lying fallow or being 
in a water-logged condition, dispossession. 
and on any other such ground, Ifyou do 
that it shall not be entertained. J shall not 
be competent to demand anything in excess 
of the rent fixed on any ground." There is 
also this further passage: “If Government 
acquires any land under the dar-mourasi 
for itsown use or for works for the public 
good you will get the compensation but 
shall not get any abatement of rent on 
that account.” There is another pas- 
sage which it is necessary to mention: “ If 
you find it necessary to surrender the 
jama on account of inability to pay rent 
at therate stipulated you shall surrender 
after payin gin full all arrears of rent and 
on delivery of possession of theland and 
jama to me to my satisfaction, Otherwise 
you shallremain liable for the rent as 
stated above.” The contention on behalf of 
the appellant is that there is no special 
stipulation that even on account of dilu- 
vion the tenant will not be entitled to any 
abatement of rent: and, therefore, his 
right to claim abatement has not been 
taken away by the contract. While the 
contention, on the other side, is that taking 
all the provisions that I have already cited, 
it is quite clear that the stipulation was 
that there should be no abatement of rent 
nor increase of rent on any ground what- 
Soever, Ifthe tenant considers that he is 
being made to pay more rent than what 
he is capable of paying it was open to him 
to surrender theland and he cannot say 
that he is entitled to keep the land which 
has not been dilaviated and is not bound 
to pay rent attherate stipulated in the 
kabuliyat. In our judgment it seems to be 
beyond reasonable doubt that the stipula- 
tion of the parties was that there should 
be neither increase nor decrease of the 
rent on any ground whatsoever. If there 
“is any accession to the land by alluvion 
the landlord would not be entitledto any 
increase of rent. -If there is a decrease of 
land by diluvion the tenant willnot be 
entitled toany abatement ofrent. There 
is no question of justice and equity in this 
case because it is within the power of the 
tenant to surrender the laod at any time 
he chooses. In one of the cases cited 
on behalf of the appellant Salimullah 
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Bahadur v. Kali Prosonno Parbat (2) 
the learned Judges decided the question 
with referense to the stipulation there made 
by which the landlord reserved the right 
to increase the rent if it was found on 
measurement that the land was in excess 
of the area let out. The learned Judges 
held thatin the absence of an express 
Btipulation the tenant would not be depriv- 
ed of theright to abatement of rent on 
the ground of diluvion. It would be un- 
reasonable to hold that the tenants placed 
themselves in a position of manifest dis- 
advantage without any corresponding bene- 
fit. In this cage upon a proper construc- 
tion of the kabuliyat it seems to me that 
the tenant was placed in a better position 
than the landlord. The landlord would 
not be entitled to gat any increase of rent 
whatever. The stipulation is in general 
terms and notwithstanding the fact that 
under the provisions of the Bengal Tenancy 
Act andunder the Regulation (IX of 1825) 
he would be entitled to claim rent for the 
land accreted tothe leasehold he has pre- 
cluded himself from claiming anything in 
excess of the rent fixed. He cannot ask the 
tenant to give up thelandon any ground 
whatsoever, while the tenant has the right 
to surrender itat any time he chooses, 
Under these conditions it seems to me that 
this appeal must be dismissed with costs. 

The appellants’ learned Vakil has stated 
before us that they are willing to surren- 
der the land, The Advocate-General, on 
behalf of the respondent, is willing to ac- 
cept the surrender. Bat we cannot give 
effect to tle statements by the learned 
Oounsel on both sides. It would be quite 
desirable if the tenants surrender the land 
by giving & proper notice to the landlord 
in which case thelandlord will be bound 
to accept the surrender. 

A, Appeal dismissed, 
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CALCUTTA HIGH COURT. 
OximinaL Revision No. 87 or 192s, 
March 27, 1928. 

Present: —Sir George Olaus Rankin, 
Kr., Ohief Justice, and Justice Sir 
Charu Ohunder Ghose, Kr, 
CORPORATION or CALOUTTA 
—OOMPLAINAN I —PETLTIONER 
versus 
ANANTA DHAR AND ANOTHER— 
AccusgD— Oerosrrg PARTY. 

Calcutta Municipal Act (III of 1928), e. 488 (8), 
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Sch. XVII, r.7 (1)—Conviction for constructing roo 
of inflammable maierials-—-Failure to pull down suc. 
roof, whether continuation of offence. 

uilure to pull down or alter a roof of inflam- 
mable materials, for constructing which a person has 
been convicted under Sch XV11, r.7 (1) of the Oal- 
outta Municipal Act, does not amount to a continua- 
tion of that offence within the meaning of a, 488, 
cl. (2) of the said Act. [p. 403, coL 2.] 

Marshall v. Smith (1), relied on. 

Oruninal revision irom an acquittal order 
of the Municipal Magistrate, Oalcutta, 

Messrs. B. L, Mitter, Sures Chandra 
Taluqdar, Mohendra Kumar Ghose and 
Gopendra Krishna Banerji, for the Peti- 
tioner, . 

Mr. Probodh Chandra Chatterji, for the 
Opposite Party. 

JUDGMENT. 

Rankin, C. J.—1n this case a Rule 
was issued at the instance of the Oorpora- 
tion of Calcutta requiring the opposite 
party to show cause why acertain order of 
acquittal passed by the Municipal Magis- 
trate in favour of the opposite party should 
not beset aside on the ground that the 
Magistrate bad misconceived the law and 
acquitted the accused on an erroneous 
hy pothesis and assumption. 

It appears that the opposite party is the 
owner of a hut consisting of certain pre- 
mises in Calcutta and that after the com- 
mencement of the Oalcutta Municipal Act 
of 1923, he put new golpatta leaves upon 
the old framework of the roof of his hut, 
He was accordingly prosecuted under r. 7, 
Sch. XVII, Municipal Aet, the cl. (1), 
whereof says that "external roofs or walls of 
buildings shall not, after the commencement 
of this Act, be made of grass, leaves, mata, 
canvas, or other inflammable materials." 

It appears that the charge against him 
on that occasion was that he had entirely 
re-thatched the roof of the hut with new 
golpatta, Thereafter the prosecution with 
which we are now concerned was instituted 
and it was contended on behalf of the Oor- 
poration that becausa the opposite party 
had not pulled down the golpatta roof or 
altered ıt in accordance with the require- 
ments of r. 7, Sch. XVII, he was guilty ofa 
continuing offence within the meaning of 
the Oaleusta Municipal Act and was liable 
to a daily fineof Rs. 0. The Magistrate has 
held that the fact that the opposite party 
has not pulled down the golpatta leaves is 
not in continuation of the offence previous- 
ly committed by him unde; r. 7 above 
mentioned. 

The relevant section for the present pur- 
pose is first of all s, 453, Calcutta Muni- 
cipal Act, It prescribes that certain 
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penalties mentioned in the third column 
of a Schedule thereto shall be incurred by 
persons who contravene any provisions of the 
sections or rulesof the Act mentioned in 
that Schedule and also by any person who 
fails to comply with any lawful direction 
under any of the sections mentioned. 
Thereafter it prescribes by the second 
clause “whoever, after having been convicted 
of any offence referred to in cle. (a), (b) or 
(c) of sub.s. (1) continues to commit such 
offence shall be punished, for each day after 
the first during which he continues 80 to 
offend, with fine which may extend to the 
amount mentioned in this behalf in the 
fourth column of the said table,” 


The question is, therefore, whether or 
not this case comes within the terms of 
cl (2), 8.458, i.e, whether the opposite 
party continued to commit the offence of 
which he was previously convicted under 
r. 7, Sch, XVII. This matter must be con- 
Bidered upon the basis of r. 7 which I have 
mentioned and the language of cl. (2), 
8.488, Inview ofthe explanation attached 
to cl, (2), s. 483, it appears to me to be 
erroneous to put any stress upon the 
particular words in the secondcolumn of 
the table which is governed bys.488, I, 
therefore, pass over the phrase “construc- 
tion of external roofs or walls of buildings 
with inflammable materials" which is to 
be found in that table and go to the 
fountain head, that is to say, the term of 
r. 7 itself. It is to be observed that that 
section is not expressed to say that in the 
case of external roofsor walls of puildings 
erected after the commencement of this 
Aot the same shall not consist or be suffer- 
ed to consist ofinflammable materials. It 
says that external roofs shall not, after 
the commencement of this Act, be made 
of inflammable materials; and the offence 
which was committed by the opposite party 
for which he was rightly convicted waa 
the offence of making the roof with an 
inflammable material. The leading case 
ou this subject is the case of Marshall v. 
Smith (1) aad in that case, which has never 
been dissented from in Eagland, it was 
held under a very similar clause that the 
offence consisted in the building of the 
wall It wasalso held that a mere failure 
to pull downa wall or re-build it in accord- 
ance with the statutory requirements was 
not a continuation of that olfence. In 


^ 
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consequence of that decision s, 158, Public 
Health Act, 1875, was made to provide that 
“where the beginning or the execution of 
the workis an offénce in respect whereof 
the offender is liable in respect of any 
byelaw to a penalty, the existence of the 
work during its continuance in such a 
form and state as to bein contravention 
of the byelaw shall be deemed to be a 
continuing offence.” 

No such provision has been incorporated 
into the Calcutta Municipal Act and if, 
therefore, we areto hold that the conduct 
of the opposite parly in suffering the roof 
to remain is a continuation of the offence 
of making the roof, wehave to dos certain 
amount of violence to the language of 
cl. (2, s. 488 It is plain, asa matter of 
right reason that suffering the roof to 
remain is nota continuation of the offence 
committed, i. e, of ‘making the roof, 
When one looks at the scheme andthe 
language of the table which follows s. 488 
one notices that the daily fine is one of 
Rs. 5, and, no doubt, it does occur to one 
that while & person may after conviction 
continue to erect a roof of inflammable 
materials, a daily fine of Rs. 5 does not 
seem to be avery adequate or convenient 
method of coping with that particular 
form of persistency in illegul conduct. At 
the same time itis possible to have a case 
where & person continues toerect or make 
a roof with inflammable materials after 
conviction and it cannot, therefore, bo eaid 
that the Court is obliged by the frame of 
the tablato extend the proper and ordinary 
meaning of the words"continues 1o commit 
such offence" found in cl. (2), s. 488. I 
quite appreciate thatitis a serious matter 
for the Corporation to be told that they 
have not the power to obtain a conviction 
in a case ofthis sort under cl, (2),9.488. 
Also I am the last person to be unduly 
influenced by any archaic notions as toa 
strict construction to be applied to & Statute 
which deale with many very complieated 
matters. Speaking for myself, if I am 
satisfied that the meaning of what the 
Legislature has said is to make this kind 
of conduct a continuation of the offence 
under r. 7, mere correctness of language 
would not deter me from giving effcet to the 
intention of the Legislature. 

In the present case, however, I am not 
of opinion that there is sufficient in the 
language employed by the Legislature to 
justify the Court in regarding this kind 
of conduct asa continuation of the offence 
within the meaning of ol (2), s. 4:5, It 
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seems to me that if the Corporation has 
not sufficient power, where any works are 
ercected contrary to tho Act, to order 
them to be removed and in default of 
compliance to remove them itself at the 
expense of the owner, the sooner it takes 
power to actin that way the sooner it will 
be equipped with what is necessary to protect 
tife city from conflagration. Again, if itis 
thought useful to have the power of a daily 
fine in such acasetho sooner the Corpora- 
lion goes to the Legislature for a clause on 
the lines of s. 158, Public Health Act, 
1875, the better. It ia not only difficult 
but it is in some respects objectionable 
that a matter of this sort should be dealt 
with by a Court of Law straining the 
plain words “continues to commit such : 
offence’ so as to-supply the Oorporation 
with a somewhat drastic power. In my 
judgment, the result of a consideration of 
the Calcutta Municipal Act is that Iam 
satisfied that the view taken by the Magis- 
trate is not only consistent with authority 
butis correct, and I think that this Rule 
ought to be discharged. 
C, C, Ghose, J.—1 agree. ; 
A. Rule discharged. 


CALCUTTA HIGH COURT. 
APPHAL FROM APLELLATH DEORBE No. 2015 
oF 1925. . 
July 22, 1927. 

Present:;-; Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, KT., and Mr. Justice , 
Mallik. 

GOHALI SAHA ANDOTRBRS—DRBFENDANTS— 
APPBLLANIS 


veraua 
DEBENDRA NATH MUKERJI 

AND ANOTHER—PLaINTIFFS— RESPONDENTS. 

Hindu Law-Joint family—‘Ancestral property’ 
— Property bequeathed to wife and bequeathed by her 
to son, whether ancestral in son's hands. 

The self-acquired property of a Hindu father 
which is bequeathed by him by Will io his widow 
and is bequeathed by her to the son does not become 
ancestral property in the hands of the son. fp. 406, 
cols, 1 & 2 

Muddun Gopal Thakoor v. Ram Buksh Pandey (1) 
and Deni Parahad v. Puran Chand (2), distingu- 
sned. 

Appoal against a decree of the Dis- 
trict Judge, Murshidabad, dated the 2nd 
of April, 1925, modifying that of the Sub. 
ordinale Judge, Murshidabad, dated the 


10th of March, 1923. 
Mr. Hemendra’ Nath Sen and Babu 


Gopendra Nath Das, for the Appellants. 


114 L O. 1929 o 


. Babus Tarakeswar Pal Choudhury and 
Jitendra Mohan Banerjee, for the Respond- 


ents. 

JUDGMENT. 

- Mallik, J.—This appeal arises out of a 
suit for recovery of the plaintidfa' dues 
amounting to Rs 1,1108 on a mortgage- 
hond executed: by the father of the de- 
fendants, one Lurki Shaha in favour of te 
plaintiffa. The defence was that the de- 
fendants and their father were members 
of a joint Hindu family governed by the 
Mitakshara Law, thatthe mortgaged pro- 
perty was the paternal property of the 
defendants’ father and the defendants had 
a vested right therein and that Lurki 
Shaha, therefore, had norightto create a 
mortgage alone on the property in excess 
of his own share. 'The trial Judge held 
that the mortgaged property w:s the 
paternal property of Lurki and that the 
defendants had a vested right therein. 

.He held also that there wasan antece- 
dent debt of Rs, 335 which was paid off with 

: the consideration money received by Lurki 

forthe bond in suit and that the mort- 

gaged property was liable for satisfaction 
of that amount only: and on these findings 
the trial Judge decreed the plaintiffs’ suit 
in part. On appeal by the plaintiffs the 
learned District Judge came to the con- 

. Clusion that the mortgaged property was 

not ancestral, but the personal property 

of Lurki and so his sons, the defendaats, 
had no vested right therein; and on this 

finding the lower Appellate Court gave a 

. full decree to the plaintiff. The defendants 

have appealed to this Court. ° 

There weretwo points taken before us: 
firstly, it was said that the lower Appel- 
` late Court was wrong in giving a full 
decree tothe plaintiffa as by doing that 
it allowed tothe plaintiff more than what 
the plaintiffs had asked for in their appeal; 
and, secondly, it was contended that the 

‘learned District Judge wasin error when 
he came tothe conclusion that the mort- 
gaged property was not ancestral but only 
‘the personal property of Lurki. 

. The first point whichis a short one can 
be dispesed of quickly. The contention 
of the learned Advocate on this point was 
that when the lower Appellate Court gave 
a fulldeeree to the plaintiffs it allowed 
them by that decree Rs. 775 8 (Rs. 1,110 8 
the total amount claimed minus Rs. 335 

‘the amount of the antecedent debt) where- 
as the: plaintiffs had valued their appeal 

- at Re. 559-2 only. This contention of the 
learned Advocate was obviously based on 
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misconception and a misreading of the 
order passed by the trial Judge. The 
trial Judge, it is true, found that the 
amount of the antecedent debt was Rs. 335 
only. Butinthe decree thathe made in 
favour ofthe plaintiffs he allowed the 
plaintiffs not only Re. 335 but the interest 
as well on that &mount ealeulated ab the 
rate stipulated in the bond. If the total 
of Ra 335 and the interest thus calculated 
would be deducted from the total amount 
claimed Rs, 1,110-8, it would bea balance of 
Rs, 559-2—the amount at which the plaintiffs 
had valued their appeal. 


The second contention is much more 
important and practically the whole con- 
troversy before us has been over it and 
overthe question whether the property 
was ancestral or Lurki's personal property. 
There is no dispute that the property was 
originally the self-acquired property of 
Lurki's father Bangali. It appears that 
Bangali Shaha bequeathed this property to 
his widow Methrani Dasi by executing a 
Will inher favourand Methrani in her 
turn made a bequest of it to Lurki Shaha 
by executing another Will in favour of 
Lurki. The learned Advocate for the 
appellants contended that the property 
when itcame to Lurki became his an- 
cestral property inasmuch as it had been 
property of his father 
Bangali; andin support of this contention 
he cited the case of Muddun Gopal Thakoor 
v. Ham Buksh Pandey (1). This case, how- 
ever, does not appear to rae to go very 
much in support of the learned Advocate's 
contention. All that was held in Meddun 
Gopal's case (1) was that landed property ac- 
quired by a Mitakshara father and dis- 
tributed by him amongst his sons does 
not by such gift become the self-acquired 
property of the sons. It does not lay 
down that a property which goesto a 
Mitakshara son becomes his ancestral pro- 
perty simply for the reason that it bad at 
one time belonged to his father, no matter 
how the property goes tothe son, whe- 
ther direct from the father or after having 


‘passed through several hands in the inter- 
‘val, 


The learned Advocate contended 
that the deviation from adirect descent of 
the property from Bangali to Lurki in 
the present case was of noconsequence and 
for that purpose he placed reliance upon 
the ease of Beni Parshad v. Puran Chand 
(2). But that case is clearly distinguish- 


1) 6 W. R. 71, 
io) 23 O, 262. 
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able fromthe case before us. In that 
case a Hindu governed by the Mitakshara 
Law assigned an ancestral mouga to his 
widow inlieu of her maintenance. After 
the death ofthe widow the property de- 
volved on the grandsons and in a subse- 
quent litigation over the property it was 
held that the mouza retained the character 
of ancestral property during the lifetime 
of the widow. But in that case the in- 
terest of the widow that was created “by 
the assignmentin her favour was of a 
temporary nature and onlya limited one 
whereas in the present case there was no 
limitation of any kind imposed on the in- 
terest which Methrani acquired under the 
Will and the Will which Bangali executed 
in Methrani’s favour made Methrani Dasi 
the absolute owner of the property. The 
authorities which the learned Advocate 
cited before us do not, therefore, in my 
opinion goin supportof the contention 
urged by him. The question whether a 
property isancestral or self-acquired has 
been very well stated in West and Buhler, 
Book 2, Introduction, page 19: “Ancestral 
property,as amongst descendants, com- 
prises property transmitted in the direct 
male line from a common ancestor, and 
accretions to such property made with 
the aid ofthe inherited ancestral estate. 
Thus in the caseof a father, head ofa 
family, property inherited from his father 
or grandfather, is ancestral property, how- 
ever acquired by its previous possessors. 
On the, other hand, property inherited 
by him from females, brothers or collaterals, 
or directly “from a  great-grandfather, 
appearsto be subject to the same rules as 
if self-acquired. Ancestral property, in 
fact, may be said ro be co-extensive with 
the objects of apratibandha daya or un- 
obstructed inheritance”, This view 
agrees with the view arrived at by 
Jaggannath and it is the view of Jaggannath 
that represents the Bengal opinion. In 
the present case the properly before it 
came to Lurki, had, it is true, at one time 
belonged to his father Bangali. But it 
wasnot transmitted to Lurkiin a direct 
line, it came to him not even by inherit- 
ance froma femele, bis mother, but by a 
bequest made by her and it was by no 
means apratibandha daya or unobstructed 
inheritance inasmuch as it could not have 
cone to Lurki at all had there been no 
Will executed by Methrani Dasi in Lurki's 
favour. Lam, therefore, clearly of opinion 
thatthe learned District Judge was right 
when he held that the property was not 
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ancestral butthe personal property of Lurki 
Shaha. 

in view of the 
the appeal must fail. It 
dismissed with costs. 

Suhrawardy,J.—I agree. 

A Appeal dismissed, 


od 


CALCUTTA HIGH COURT. 
CRIMINAL Bene No. 1121 oF 
January 31, 1928. 
Present:- Mr. Justice Ohotzner and 
Mr. Justice Gregory. 

8. MUKHERJEE, License INGPROrOR, 
HOWRAH MUNICIPALITY — 
PETITIONER 
versus 
Tug MANAGER, HARUN TAR 

MOHAMMUD & Oo.—OppositE 
Parry, 

Calcutta Municipal Act (III of 1899), ss. 466, 574— 
Calcutta Municipal Act (III of 1928), s. 886—Notifica- 
tion extending old Actto Howrah—Prosecution under 
old Actafter commencement of new Act, legality of 
—Hengal General Clauses Act (I of 1899), a. 25, effect 
0 


aforesaid observation 
is accordingly 


The provisions of ss. 466 and 574 of the Calcutta 
Municipal Act of 1899 had been extended to Howrah 
by a Notification under the said Act. The Act of 
1889 was repealed and re-enacted but no fresh Notifi- 
cation extending the new Act to Howrah was enacted. 
The provisions of s. 466 of the old Act were differ- 
ent from the corresponding section of the new Act. 
A person was prosecuted after the enactment of the 
new Municipal Act for an offence committed in 
Howrah, under s. 466 of the old Act: 6 

Heid, that the accused could be prosecuted only 
under thenew Act, and the prosecution under the 
old Act was*misconceived. 

Under, s. 25 of the Bengal General Olauses Act 
where an Act is repealed and re-enacted - Notiflca- 
tions issued under the old enactment which are not 
inconsistent with the provisions of the new enact- 
ment are attractedto the new enactment and pro- 
secutions under such Notifications must be founded 
on the new enactment and not on the repealed one, 

Criminal revision against an order of 
acquittal of the Deputy Magistrate, Howrah 
dated the 27th August, 1927. 

Bir B. L. Mitter, Kr.(Advocate- General), Mr, 
Narendra Kumar Basu and Babu Haradhan 
Chatterji, for the Petitioner. 

Bir B C. Mitter, Kt, Mr. Bepin Chunder 
Mullick and Babu Probodh Chandra Chat- 


terjee, for the Opposite Party. 
JUDGMEN T.—This Rule was granted 
against tbe order of acquittal under g. 245, 
Criminal Procedure Code, passed by the 
Deputy Magistrate of Howrah. On the 27th 
August, 1927, a complaint was made under 
the orders of the Ohairman ofthe Howrah 
Municipality against the Manager of Messrs. 
Tar Mohammud & Oo, for using, or 
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permitting to be used, certain premises 
for the purpose of storing molasses without 
obtaining a license, The charge was in 
respect of an offence under as. 466 (d), 374 
of the Oalcutta Municipal Act (UI of 
1899),and the prosecution was under that 
Act. The order of acquittal was made on a 
preliminary objection taken and upheld, 
that the prosecution did not lie, inasmuc 
as, though the provisions of ss. 40$ and 574 
of the Actin question had been extended to 
Howrah by a Notification under Act ILI of 
1699, that Act had been repealed and re- 
enacted by the Calcutta Municipal Act (III 
of 1923), and no fresh Notification had 
been issued extending any part of the new 
Act to Howrah. 

It is contended on behalf of the petitioner 
that though the Act of 1599 has been re- 
pealed, a prosecution under itis compe- 
tent by virtue of the provisions of s. 25 
of the Bengal General Olauses Act (Iof 
1899). Section 25 runs as follows:— 

"Where any  enaetment is, after the 
commencement of this Act, repealed and 
re-enacted by a Bengal Act withor with- 
out modification, then, unless it is other- 
wise expressly provided, any order, scheme, 
rule, bye-law, notification, or form issued 
under the repealed enactment shall, so 
far as it is not inconsistent with the pro- 
visions re-enacted, continue in force, and 
be deemed to have been issued under the 
provisions ro re-enacted, unless and until 
it is superaeded by any order, scheme, rule, 
bye-law, notification, or form issued under 
the provisions so re-enacted.” . 

The question, therefore, is whether this 
section in the Notification can serve to 
suppor the prosecution under the repealed 

ct. 

Itis not contended for the opposite party 
that a prosecution does not lie, buta pro- 
secution—it is said, must be under the new 
Act. In support of this view it is urged 
that the provisions of s. 466 of the repeal- 
ed Act, and those of a. 386 of the new Act, 
are not consistent; also that the punish. 
menta provided by the two Acts are not the 
same. 

Under the repealed Act a trading license 
had to be obtained from the Chairman 
who had vested in him the sole right to 
grantit, buta reference to the two Acta 
will show that the constitution of the Cor- 
poration has been entirely altered by the Act 
of 1923. The Chairman is not now vested 
with any power to grant the licsnses. This 
right devolves now upon the Corporation, 
80 that, asa mattor of fact, at the present 
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time, a literal compliance with olds. 466 
would not be possible. But apart from this 
particular difference in thetwo Acts, the 
provisions of s 25 ofthe Bengal General 
Olauses Act thata Notification which is 
consistent with the re-enacted provisions, 
and which has not been superseded, shall 
continue in force, and be deemed to have 
been issued under the re-enacted provi- 
sions, indicate that the Notification is at- 
tracted to the provisions so re-enacted, and 
that any prosecution founded upon it must 
be under the new Act. This is the finding 
of the learned Magistrate and, in our opin- 
ion, it is correct, 

In this view ofthe matter we think the 
prosecution in this case under the repeal- 
ed Act was misconceived, and the Rule 
must accordingly be discharged. 

A. Rule discharged, 


CALCUTTA HIGH COURT. 
APPEAL FROM ÁPPHLLATH Dacese No, 1642 
or 1926. 

March 26, 1928. 

Present :—Mr. Justice Mukerji. 
JAMIRADDIN- —DEFBNDANT 
— APPELLANT 
versus 
Sresmati KHADEJANESSA BIBI AND 
OTRRE&S— RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), ss. M08, 107— 
Collusive decree for enhancement, whether bare sub- 
sequent suit for rent at true rate—Decree—Fraud 
and collusion, effect of—Sutt to set aside fraudulent 
decree, whether necessary. 

Where a decision under s. 105 of the Bengal 
Tenancy Act does not determine what the then 
existing rent of the holding is, but merely decides 
what the rate of enhancement should be, the‘ 
decision will not operate as a bar to the investiga- 
tion of the question as to what was the true rate 
of rent at the date of the khatran. [p. 408, col. 2.] 

When a subsisting judgment, order or decree is 
set up by one party as a bar to tbe claim of the 
other party, it is not necessary for the latter to 
bring & separate suit to have the same set aside 
but itis open to him in the same suit in which it 
is sought to be used against.him to show that it 
was obtained by fraud or collusion. [p 409, col. 1] 

An outgoing ng ig in collusion with a tenant 
got the rent of a holding which was really Rs 38-6-6 
to be wrongly recorded in the settlement khatian - 
as Rs. 26 and also got a collusive decree 
rent at that rate. Proceedings for enhancement’ 
wore instituted by a Receiver in possessicn of the 
estate on the basis that the rent was Rs. 26 and the 
rent was enhanced to Rs. 29-10-60. A succeeding 
dar-ijaradar sued to recover arrears of rent at the 
rate of Rs. 38-6-6: oA 

Held, (1) that the devision for euhancement under 


assed for . 


408 


5, 105, Bengal Tenaney Act, did not stand in the way 
~of the plaintiff getting a decree for rent at the 
- correct rate; [p. 408, col. 2] 

(2) that the decision under s. 105 was vitiated by 
“traud -and collusion and was not binding on the 
‘plaintiff and the plaintiff was not bound to institute a 
suit to have the decision set aside. [p. 409, col. 1.] 

Appeal against the decree of the Officiat- 
ing Subordinate Judge, Firat Oourt, Tip- 
pera, dated the 10th of; February, 1926, 
modifying that of the Munsif, 5th Court, 
Comilla, dated the 318t of January, 1925. , 

Babus Nripendra Ch. Das and 
Nikunja Behari Ray, for the Appellant. 

Babu Upendra Kumar Ray, for the Re- 
Bpondents. 


JUDGMENT T.—The plaintiffs who are 
dar-ijaradars of a mahal instituted this euit 
for recovery of arrears of rent at the rate 
of Rs, 38-6-6 for the years 1327 to 1330 B. S. 
for a certain holding. The defendant 
alleged that the rent was Rs, 26 and was 
recorded as such in the settlement khatian 
and that asa result of proceedings under 
8.105 of the Bengal Tenancy Actthe said 
rent was enhanced to Rs. 29-10-6 the 
enhancement operating from 1328. There 
was also a plea of deduction which, how- 
ever, was given up. 

The Munsif decreed the suit at the rate 
of Rs. 38-66 for the year 1327 B. S. and 
at the rate of Rs. 29-10-6 for the years 1398 
to 1330 B. 8, The Subordinate Judge on 
appeal by the plaintiffs gave them a decree 
forall the years atthe rate of Ra, 38.6 8. 
The defendants have then appealed to this 
Court, 

The Subordinate Judge has found the 
following facts: The mahalin which the 
holding in suit is situate is in the hands 
of 8 Receiver who lets itoat in ijara for 
terme, and the ijaradar in his turn also 
sub-lets it in dar-ijara for similar terma,that 
although there was abundant evidence in 
the shape of contested decrees, etc., for rent 
showing thatthe rent of the holding was 
Rs. 38-6-6 the dar-ijaradar who precededthe 
plaintifis incollusion with the defendants 
got the rent of the holding to be recorded in 
the settlement khatianas Rs, 26 and algo col- 
lusively got a decree for rent passed for the 
years 1325 and 1226 B. G.at that rate, that 
the Receiver being ignorant of the real facts 
took the said rent as recorded in the khatian 
to be real rent and on the footing of that 
entry instituted proceedings unders. 105 
Bengal Tenancy Act,and an order was passed 
by the Assistant Settlement Officerin the 
ssid proceedings allowing enhancement at 
the rateof 2 annas 3 pies inthe rupee and 
thus the rental was enhanced from Rs, 26 to 
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Rs. 29-10-6; the said enhancement to take 
effect from 1328. Being of opinion that the 
decision of the Assistant Settlement Officer 
was vitiated by fraud and collusion the 
learned Subordinate Judge decreed suit at 
the real rate, namely, of Rs. 38-6-6. 

The contentions urged in support of the 
appeal are that there was no duty cast upon 
the defendants to bring the real rate of 
rent tothe notice of the Assistant Settle- 
ment Officer who dealt with the proceed- 
ings under s. 105, Bengal Tenancy Act, and 
there was no frand or collusion in those 
proceedings, that the decision under s. 105 
ofthe Bengal Tenancy Act cannot be 
challenged collaterally in the present 
suit for rent and that effect must be given 
to the said decision as contemplated by 
8, 107 of the Bengal Tenancy Act. 

Reading the decision of the Assistant 
Settlement Officer under s. 105 ofthe Bengal 
Tenancy Actit appears that the question asto 
what was the then existing rent of the hold- 
ing was never put in issue before him, but 
that all that was decided by him was what 
the rate. of enbancement should be. Quite 
apart from any question of fraud or collu- 
sion the decision under 8. 105, therefore, 
will not operate as a bar to the investiga- 
tion of the question as to what was the 
rate of rent at the date of the khatian for no 
such question was raised or decided in the 
proceedings under s. 105 [Nawab Bahadur 
of Murshidabad v. Ahmad Hossain (1) and 
Priyambada Debi v. Priya Nath Banerjee 
(2)]. The present suit being one in which 
the plaintiffs have asked for a decree at 
the old rate of rent, and they having 
succeeded in establishing by evidence—not- 
ably, contested decree for rent previously 
obtained against the defendants which in 
the opinions of both the Courts below was 
sufficient and satisfactory what that rent 
was and in thus proving that the entry in 
the khatian was incorrect the decision 
under s, 105 cannot stand inthe way of 
their getting a decree at the correct rate, 
This conclusion, in my opinion, is sufficient 
for the disposal of the appeal, 

I shall now turn to the lineof reasoning 
upon whichthe learned Subordinate Judge 
has proceeded and deal with the grounds 
upon which that reasoning has been assailed. 
In the proceedingsunder s. 105 ofthe Bengal 
Tenaney Act there may not have been a duty 


(1) 38 Ind. Cas. 695; 44 O, 783; 21 O. W. N. 1004; 95 
O. L, J. 556 


(3) 95 Ind. Oas. 334; 30 C, -W. N, 826; 43 O, L, J. 337; 
A, I, R.1026 Onl 822. . 
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cast uponthe defendants to tellthe Assistant 
Settlement Officer what the real rent of the 
holding was when the Receiver had asked 
that officer to proceed on the footing of 
the rent as recorded in the khatian but it 
is clear beyond doubt that the collusion 
between the outgoing dar-ijaradar and the 
defendants which was productive of the 
erroneous entry in the khatian had alo 
for its object the perpetration of & fraud— 
the laying in of a trap in which the defend- 
ants’ opponent, whoever it may happen to be, 
would fall and by keeping the opponent as 
well as the Oourt in ignorance of the real 
facts by means of a mediated contrivance 
secure to the defendants an unfair advant- 
age which would bring about an erroneous 
decision when the question would arise as 
to what the real rent was. This sort of 
collusion and fraud is quite different from 
mere production of perjured evidence and 
satisfies the requirements of the decision in 
the case of Nanda Kumar v. Ramjiban (3) 
and is, in my opinion,sufficient to vitiate the 
order of the Court that is procured thereby. 
When a subsisting judgment, order or 
deeree is set up by one party as a bar to 
the claim of the other party, it is not neces- 
sary for the latter to bring a separate suit 
to have tho same set aside but it is open 
to him in the same suitin which it is sought 
to be used against him to show that it 
was obtained by fraud or collusion [Rajib 
Panda v. Lekhan Sendh Mahapatra (4), 
Nistarigi Dassi v. Nundo Lall Bose (5), 
Aswini Kumar Samaddar v. Banamalt 
Chakrabarty (6), Bansi Lal v. Dhapo (7) and 
Rangnath Sakharam v. Govind Narasivu (8).] 
That the same principle is applicable to 
Cecisions of Settlement Courts has been held 
in the case of Hare Krishna Sen v. Umesh 
Chandra Dutt (9). The case of F'azuluddin 
Muhammad v. Khetra Ghorai (10) and the 
line of cases upon which it proceeds is 
entirely distinguishable from the present 
case because the plaintiff in this case was 
not a party or privy to the settlement 
proceedings, and he has acquired from the 
Receiver who was a party to the decision 
under s. 105 of the Bengal Tenancy Act not 


o 23 Ind, Cas. 337; 41 0.990; 18 O, W N. 68119 
0. L. J. 457. 


(4) 27 O. 11; 3 O. W, N. 680. 
5) 26 O. 891; 3 O. W. N. 670. 
8) 40 Ind. Cas, 607; 21 O. W. N. 594, 
7) 24 A. 242, A. W. N. (1902) 38. 
8) 28 B. 639; 6 Bom. L, R 592. 
(9) 62 Ind. Cas, 962; 6 P. L J. 373; 2 P.L. T. 528; 
(1921) Pat. 209; 3 U. P. L. R (Pat) 57 (P, Bò. 
Ü G0) 90 Ind. Oas. 868; 30 O, W. N, 59; A L R.1926 
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the right to realise the particular rent of 
the holding. Once collusion and fraud is 
established the decision loses all ite force 
and effect which otherwise it would have of 
a decree ofa Civil Court and the finality that 
8. 107 of the Bengal Tenancy Act attaches 
to it. The appellant's contentions, therefore, 
are not well founded. 

The appeal fails and is accordingly dis- 
missed with costs, 

E" Appeal dismiased, 


a — 


CALCUTTA HIGH COURT. 
APPBAL FROM ÁPPRLLATB DRORER No. 1391 
oF 1925, 

February 23, 1928. 
Present :—Mr. Justice B. B. Ghose and 
Mr. Justice Oammiade. 
M. MUJIBAR RAHMAN-—DEFRNDANT 
—APPELLANT 
VETEUS 
ISUB SURATI—P tatntivr—Responpent, 

Evidence Act (I of 1878), 8. 116—-Estoppel of tena 
tenant has acquired outstanding 
interest adverse to landlord—Estoppel—Operation of 
estoppel after termination of tenancy. 

In an action in ejectment by the landlord who put 
the tenantinto possession, the tenant cannot plead 
that tbe landlord had no title to grant the leage 
when possession was given, nor can he defend the 
suit on the ground that he had acquired an oustand- 
ing title adverse to the landlord (p. 411, col, 1] 

A tenant's estoppel operates even after the termi- 
nation ofthe tenancy by a valid notice to qut, iP. 
410, coL 3]. 
go E d Bewa v. Himmat Bidyakar (1), fol. 

owe 

Ina suit for ejectment by a landlord" against & 
tenant who had been put in possession by the 
landlord, the tenant pleaded that the landlord was 
not entitled to the entire interest in the property 
and that he, the tenant, had acquired the rights of 
certain others who were co-sharers with the land- 


lord: 

Held, that the tenant was esto isi 
such a plea. [p. 41], col. 1.] pee mormorie 

Appeal against the decree of the Addi- 
tional District Judge, Howrah, dated the 
4th June 1925. 

Messrs. S. C. Bose and Probodh Chandra 
Kar, for the Appellant. 

Mr. Rishindra Nath Sarkar and Babu 
Kali Sankar Sarkar, for Babu Abani Nath 
Bose, for the Respondent, 

JUDGMENT. , 

B. B. Ghose, J.—This is an appeal by 
the defendant against the judgment and 
decree of the Additional District Judge 
of Hooghly at Howrah. The facts are 
these: It has been found that the 
plaintiff let out the premises in suit to 
the defendant at a certain rate of rent. 
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He afterwards served b notice terminating 
the tenancy and then sued to recover 
possession of the property in question and 
also rent for the period the defendant 
was in possession as tenant. The plea 
of the defendant, shortly stated, was denial 
of the plaintiffs right to the entire share 
of the property, He has stated that a 
certain share belonged to the sisters of 
the plaintiff and the letting out of the 
property was not by the plaintiff alone. 
He denied service of notice and he also 
allegedthatthe plaintiff was not entitled to 
any rent asthe defendant had spent a large 
sum of money forrepairing the premises on 
the basis ofa contract by which the owners 
had agreed that no rent should be de- 
manded until the house was thoroughly 
repaired. The trial Court found that 
the plaintiff was the sole person who 
demised the premises to the defendant 
and inducted him on the land. He also 
found that proper notice to quit had been 
served on the defendant. With regard 
to the question of title to the property the 
trial Court held that the plaintiff was only 
a co-sharer, but the defendant was estopped 
from disputing the title of the plaintiff 
who had demised the premises to him, 
Upon that view that Court made a decree 
for ejectment. With regard to the ques- 
tion of arrears of rent which was put in 
issue No. 7, the Munsif held that there 
wasno evidence in the suit that the 
arrears claimed were due and unpaid, and 
upon that ground he dismissed the claim 
for rent There were two appeals before 
the lower Appellate Court, one by the 
plaintiff for arreara of rent and the other 
by the defendant as against the decree for 
ejectment, The learned Additional Dis- 
trict Judge who heard both the appeals 
affirmed the decree of the Munsif for 
ejectment on the ground that the defend- 
ant was estopped from disputing the 
title of the plaintiff, but he remanded the 
case onthe question of arrears of rent to 
the Munsif in the appeal preferred by the 
plaintiff, that is, No. 252 of 1924, for afresh 
trial on the question regarding the claim 
for rent. 

From this decree of the lower Appellate 
Oourt.the defendant appeals, and the 
principal question that is urged on his 
behalf is that the defendant is entitled to 
Bhow that the title of the plaintiff has 
ceased to exist with regard to the share 


belonging to the sisters of the plaintiff 
which the defendant has purchased 
shortly rbefore the suit was instituted. 
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The Additional District Judge did not 
allow the plea to be raised on the ground 
ofestoppelas well as on the ground that 
the decision of this question would involve 
enquiries of & more complicated nature 
than an enquiry in a simple suit for eject- 
ment. 

The question of fact that it was the 
plfintiff who put the defendant into pos- 
session of the house cannot be ques- 
tioned. The sole question for decision in 
this appeal, therefore, is whether the de- 
fendant is estopped from raising the plea 
that the plaintiff was not the sole owner 
of the property when he was let into pos- 
session by the plaintiff; and substantiat- 
ing his plea that he had purchased the 
share from the sisters of the plaintiff and, 
therefore, entitled to resist the plaintiff's 
claim for ejectment, Section 116, Evidence 
Act,lays down that ‘‘no tenant of immoveable 
property, or person claiming through 
such tenant shall, during the continuance 
of the tenancy, be permitted to deny that 
the landlord of such tenant had, at the 
beginning of the tenancy,a title to such 
immoveable property.” 

It is contended on behalf of the appel- 
lant that the tenancy does not continue 
now, as it was terminated by a proper 
notice to quit. Therefore s. 116, Evi- 
dence Act, has no application to this case, 
That is yuite true, but it has been estab- 
lished by a long series of decisions that 
s. 116, Evidence Act, does not contain 
the whole law of estoppel. It has been 
held in this Gourt that the tenant's estop- 
pel operates even after the termination of 
the tenancy, That was held in the csse 
of Bhaigantt Bewa v, Himmat Bidyakar 
Q) relying upon the observation of Chief 

ustice Tindalin Doe v. Austin (2). This 
argument, therefore, that the defendant 
is not estopped from denying the plaintifi's 
title because the tenancy i8 not continuing 
must fail. 

With regard to the general principle of 
law therecannot be any diepute. Now it 
has been settled that a tenant may show. 
in an action of ejectment brought by the 
landlord who put the tenant into posses- 
sion of the demised premises, that the 
title of the landlord has determined. But 
no plea can be set up of which the neces- 
gary effect is to dispute the title of the 
person who gave possession at the point 


(1) 35 Ind. Oss.7; 24 O.L. J. 103; 20 C. W.N, 


335. 
(2) (1832) 9 Bing. 41; 2M, & Scott. 107; 1L, J. C, 
P, 152; 131 E, R, 629, 
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oftimeof the demise. It is open to the 
tenant, as I haye already said, to show 
that the title of the person who delivered 
possession to him has ceased to exist 
subsequent to the demise. But he can- 
not say that the interestof the landlord 
was less in quality than what he must 
havein order to put the tenant in posses- 
sion of the entire property. In ofher 
words, in an action in ejectment by the 
landlord who put the tenant into posses- 
sion the tenant cannot plead that the 
landlord had no title to grant the lease 
when possession was given, nor can he 
defend the suit on the ground that he 
had acquired an outstanding title adverse 
to the landlord. It is sought to support 
the argument on behalf of the appellant on 
the basis of the analogy of dispossession 
by a title paramount. It is argued that 
ifa third person having a higher right 
than that of the plaintiff had dispossessed 
the defendant, not physically but in case 
of such dispossession as would amount to 
legal ouster, the tenant would be in a 
position to show that the person who put 
him into possession had no title. Simi- 
larly in this case it is said that the co- 
sharers of the plaintiff had asserted their 
title and the defendant was obliged to 
purchase that interest in order to save 
himself from being sued by those co- 
sharers. The facts of the case are said to 
be parallel to the case. where there is 
ouster. by title paramount and the laod- 
lord’s title has ceased subsequent to the 
demise. But the present isnot such a 
caseas that. Here the defendant asserts 
that the plaintiff who put him into pos- 
session had no title to the entire interest 
atthe time when he put him into posses- 
Bion. This is a position which he is not 
entitled to take. He must give up posses- 
Bion and if he has aequired any right 
adverse to that of the landlord he may 
assert it at some future litigation if heisso 
advised. But he cannot resist the land- 
lord’s claim on that ground, 

The appeal so far as the question of 
ejectment is concerned must be dismissed. 

Next with regard to the question of 
the order of the Additional District Judge 
sending back the case tothe Munsif for 
fresh trial, we are of opinion that this 
orderis wrong in forn. What the Judge 
ought to have done was to decide the 
issue himself. The Munsif framed the 
issue and decided it against the plaintiff. 
If the learned Judge on appeal thought 
that it was not properly decided he might 
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reverse that desision if be chose, but he 
had no right to set aside the judgment of 
the trial Judge and remand that issue [for 
re-trial. The learned Judge must himself 
decide the issue upon the evidence on the 
record and if he thinks that it is necessary 
forhim to take any additional evidence 
under O. XLI, r. 27, if there is any good 
ground for such evidence being admitted, 
he may follow that procedure; but in 
any case he had no right to send the 
matter back for trial to the Court of first 
instance. 

With this modification we dismiss the 
appeal, The respondent is entitled to hia 
costa in this appeal. 

Cammiade J.—1 agree. 

A. Appeal dismissed, 


——— 


CALCUTTA HIGH COURT. 
APPBAL FROM ÁPPELL«TR DacnBR No. 
1390 or 1926. 

July 30, 1928. 

Present :—Justice Bir Zabhadur Rahim 
Zahid Buhrawardy, Kr., and Mr. Justice 
Garlick. 

PURNA OHANDRA KHAN AND ANOTHER 
—DHEENDAN 18 — APPRLLANTS 


versus 
NALINI KANTA KHAN AND oTHEBS 
—PrAINTIFFS—R«SPONDENTS 

Civil Procedure Code (Act V of 1808) O. I, r, 8— 
Suit on behalf of numerous persons —Üppotition of 
suit by some of those persons—Plainti ffs’ Tight to con- 
tinue suw. 

Persons who have been allowed to sue on behalf 
of numerous persons do not lose their representa« 
tive capacity merely beacause some of these persons 
appear and resist the suit. [p.412, col 3, 

The plaintiffs who had been appointed by a 
village community which was the shebait of a 
Thakur, to collect renta due to the Thakur in- 
stituted & suit to recover rent. Some of the villagers 
who were subsequently added ns plaintiffa sided with 
the defendants and supported the defence case: 

Held, that the  plaintiffa did not lose their 
representative character and their right to maintain 
the suit merely because some of the added plaintiffs 
whom they ropresented had supported the defence 
"faris tas Shielal v. OM l 

arkisan tas wlal v. anlal 1 
Sinead ag Narsidas (1), 

Appeal against the decree of the 
Subordinate Judge, Howrah, dated the 
43h March, 1926, affirming that of the 
Munsif, Second Oourt, Uluberia, dated 
the 16th April, 1924. 


Babu Urukramdas Chakravarti, for the 
Appellants. 


Messra Khitish Chandra Chak A 
n Panchanan Ghosal, for the Baroni 
onta. 
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JUDGMENT,—The two persons who 
are now the respondente before us brought 
a suit for recovery of rent from the defend- 
ants in respect of some lands which they 
hold and which belong toa village deity 
called Shib Thakur, The two original 
plaintiffs claimed to be collecting shebaits 
of the Thakur and said that they were 
chosen as the persons who were entitled in 
the name of the village community to realise 
the rent payable te the Thakurs. The 
entire village community was the shebdit 
ofthe Thakur and they had appointed 
these two plaintiffs for collecting rent 
due to the  Thakur. The community 
included the present defendants also. The 
rent was claimed from the defendants at 
Rs. 25-8-0 a year.. The defendants 
admitted it to be Re. 14-4-0 a year. Both 
the Courts below have believed the plaint- 
iffs' evidence and given & decree against 
the defendants. Some time after the 
institution of the suit 18 villagers applied 
to be added as plaintiffs, and they Were 
so added. These added plaintiffs did not 
take any exception to any siatement of the 
plaintiffs in the trial Court; but some of 
them gave evidence in support of the 
defendants, In the Appellate Court they 
filed a petition admitting the defendants’ 
case and the rate of rent mentioned by them, 


Itis argued in this appeal on behalf of 
the defendants that some of the plaintiffs 
having supported the defendants’ cage, the 
original plaintiffs have lost their reprecenta- 
tive character and are unable to maintain 
the suit under O.J,r. 8, Oode of Civil 
- Procedure; and in support of this reliance 
has been placed on. Harkisondas Sahivlal 
v. Chhaganlal Narsidas (D. In that case 
some persons of the caste of Banias brought 
a guit against the defendants for accounts 
and for recovery from them the amount 
as might be found due, It was found that 
the meeting at which the plaintiffs said 
that they were authorised to institute the 
suit was irregularly convened. The plaint- 
ifig attempted to prove subsequent 
acquiescence of the caste members of 
their proceeding with the suit. This 
evidence was regarded by the Oourt as 
valueless. On these facts | the learned 
Judges held that the plaintiffs could not 
`. represent nor Bue on behalf of those numer- 
ous members of'the community on whose 
_ behalf they purported to have brought the 
suit as they were in diametrieal opposition 


to them in the controversy. The facts of 


(1) 33 Ind, Oas, 264; 40 B. 158; 18 Bom, D, R. 1, 
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that case are fnot similar to those of th? 
present one. There ia no denial in this 
caso that the plaintiffs were appointed 
collecting shebatis by the village com- 
munity. Their right ta proceed with the 
suit was not as a matter of fact seriously 
chellenged. After the suit was brought it 
was easy enough for any defendant to get 
some member ofa large community whom 
the plaintiffs represent to side with him. 
But that does not take away the representa- 
tive character of the plaintiffs at the institu- 
tion of the suit. lt is not necessary to 
consider the ratioof the Bombay case; but 
on a plain reading of r.8, O.I, it will 
appear that the necessary conditions are 
that there should be numerous persons 
having the same interest in one suit and 
some of them have obtained the permission 
of the Oourt to sue on their behalf. 
If the contention of the appellant be 
accepted, namely, that when some persons 
out of the numerous persons whose interest 
iscommon in the suit- subsequently side 
with the defendants (and it should be 
noticed that the defendants are also some 
members of the community) it will be 
almost impossible to continue any repre- 
sentative suit foritis never difficult for 
a party to win overon his side some of 
the members of the class on whess behalf 
the suit is brought. This objection is, 
therefore, overruled. , 

Then it is argued that as some of the 
plaintifs have accepted the defendants’ 
case no decree should havS been 
psssed in -the suit. But the 18 added 
plaintiffs were added five months before 
the hearing of the suit; there was no 
amendment of the plaint and they did 
not take any action in the matter, Two 
of them only gave their evidence in the 
trial Court in favour of the defendants. 
But in the Appellate Oourt they filed a 
petition supporting the defendants. We 
donot think that there was any charge in 
the constitution of the suit. 

The last point taken is with reference to 
a certain document which was executed by 
one of the defendants co-sharers stating 
the rent as Rs. 14-4-0. One of the plaint- 
iffa' witnesses wasa witness to that docu- 
ment, There is no question of law con- 
nected with this point as the Court of 
Appeal below has refused to give much 
importance to this document, 

The appeal fails and is dismissed with 
cogis, 

A. Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Appnat No, 32 or 1927. 
June 18, 1928, 
Present:—Mr. Justico B. B. Ghose 
4 and Mr. Justice Bose 
AJAZ HOSSAIN JAFRI~—Puarntirr— 
APPELLANT 


VETSUS 
ALTAF HOSSAIN AND oTHHBRS— 9 
DEFRNDANTS— RESPONDENTS. 

Muhammadan Law—Person appointed as manager 
ef endowment, whether mutwalli—Dismiseal of euch 
person, legality of —Power to appoint, whether involves 
power to dismiss—Succeeding manager's right to con- 
tinue suits--Civil Procedure Code (Act V of 1908), 
0. X XII, r. 10. 

A person who is selected by advortisement and 
appointed for a specified period as the manager of a 
Muhammadan religious institution by a Oommittee 
appointed under the Religious Endowments Act, 
1863, for the management of the endowment, is not 
a mutwallt as understood by the Muhammadau 
Law, and can be dismissed by the Committee in 
accordance with the terms of lus appointment. [p. 
414, col 2] 


Where such a person is dismissed during the 
pendency of a suit to which he is a party, his 
successor who is appointed by the Committee 18 
entitled to be substituted in his place as a party to 
the suit. js : 

Ordinarily the authority which has the power to 
"nol an officer has also the power of dismissal. 
wid, 

Appeal from an original order of the 
Special Land Acquisition Judge, 24-Per- 
ganas, dated the 29th November, 1926. 

Messrs. Brojo Lal Chakraburty,Nasim Ali, 
Anil Chandra Ray Chaudhury and Hira 
Lal Chakraburty, forthe Appellant. 

Messrs, Sarat Chandra Basak, Dwiptendra 
Mohan Cthose, Satindra Nath Ray Chau- 
dhury, Panna Lal Chatterji ang M. M. A. 
Quasim, for the Respondents. 

Mr. Surjya Kumar Aich, for the Deputy 
Registrar. 


JUDGMENT. 

B. B. Ghose, J.—Tnis is an appeal 
against an order made under O, XXII, r, 10, 
Oivil Procedure Oode, by the District Judge 
of the24-Perganas. It arisesout of an appli- 
cation mada by the appellant for continuing 
an appeal which has been preferred by the 
respondent pending in the Oourtof tha 
District Judge on the allegation thatthe 
interest of the respondent in the appeal 
had devolved on the appellant, Tho 
District Judge rejected the application and 
hence this appeal. 

The facts are very simple. There isa 
well-known foundation of Mohamed Mohsin 
of the Hooghly Imambara. There is a Gom- 
mittee appointed under the Religious Bao- 
dowments Act XX of 1863 for the manage- 
ment of the endowment. The Committee, it 
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appears, from time to time appoints a 
manager ormutwallifor the performance 
of the duties in connexion with 
the foundation. In this case the 
President of the Managing Oommittee 
advertized in the newspapers, a copy of 
which has been exhibited in this case Ex. 
7, inviting applicants for the post of mutwalli 
of the Hooghly Imambara. Itappears that 
the respondent answered to the advertise- 
ment and an agreement was entered into 
between the members of the Committee and 
the respondent Syed Altaf Hossain under 
whick he was appointed mutwalli for a 
period of three years with option to the 
Managing Committee to continue the 
appointment if they so chose. There was 
aterm in the agreement that the mutwalli 
was liable to dismissal by the Committee 
without assigning any reason by simply 
giving him three months’ notice What 
happened was that respondent Altaf Hossain 
was appointed mutwalli or manager from 
the Ist March, 1923. Towards the end of 
the term this gentleman expressed a desire 
that the period of his appointment should 
be extended, and after some correspondence 
as the Judge notes, the Committee informed 
him on 21st January, 1926, that he would be 
re-appointed asmutwalli for a farther period 
of three years with effect from the Ist 
March, 1926. Subsequently, however, on the 
16th March, the Committee addressed a 
letter to this gentleman in the following 
terms: 

“We have the honour to inform you that 
in accordance with the terms of the agree- 
ment approved by you on 17th January, 
1926, on the basis of which you took charge 
of the office of mutwalli(or manager) of the 
Hoogly Imambara on themorning of the lst 
March, 1926, we dispense with your services 
onandfrom 1stJuly,1926, under cl. (5) of the 
aforesaid agreement and that you are 
requested to make over charge of the office 
of mutwalli (or manager) to the new mutwalli 
(or manager) to be appointed by the Oom- 
mities hereafter or in his absence to the 
Dewan and Seristadar of the Imambara or 
ia his absence to the Peshkar." 

It is said that the appellant before us 
Syed Ajaz Hossain Jafri was subsequently 
appointed mutwalli by the Committea. On 
such apnointment the appellant applied to 
the District Judge for an order under O. 
XXII, r. I0, Civil Procedure Code. The guit 
out of whichtho &ppealis pending before the 
District Judge was one for setting aside 
a lease created in favour of the defendant 
in that duit by the previous mutwalli. The 
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succeeding mutwalli named- tRiezuddin 
brought the suit originally. He was the 
mutwalli then for a term ot three years and 
after his term expired one Ali Kazmaini 
was appointed in his place and he was 
substituted as plaintiff in the suit, and 
after his term expired the present re- 
epondent before us Altaf Hossain was 
substituted in his place. Now after what 
has happened the present appellant applies 
to be substituted inthe appeal pending 
before the District Judge in place of the 
respondent. The appeal it may be men- 
tioned is Title Appeal No. 386 of 1925. 

The reason assigned by the ‘learned 
` District Judge is that under the general 
provisions of the Muhammadan Law the 
mutwalli is a permanent official and, 
therefore, the position of the mutwalli is 
such that the Committee is notin a posi- 
tion to dismiss him. With the general 
proposition of law as enunciated by the 
District Judge there is no reason to differ. 
Bat in the present case the difficulty seems 
to me to be this thatthe mutwalli, or by 
whatever name this manager may be called, 
is not a mutwalli appointed under Muham- 
madan Law. 

Under the Muhammadan Law the appoint- 
ment of a mutwallican be made by the 
donor and the succession to the appointment 
must be in accordance with the provisions 
of the deed of endowment if there is any. 
The succession to theoffice of mutwalli may 
be in accordance withthe desire of the 
donor if he is alive, orif the intention of 
the founder cannot be ascertained from any 
established usage, then the appointment 
may be made by the executor of the founder 
and failing all these the power of ap- 
pointment is in the Court which represents 
the power of the Kazi. In no circumstances 
can the mutwalli properly so-called under 
the Muhammadan Law be appointed in the 
manner in which the respondent Altaf 
Hossain was appointed mutwalli, It can 
hardly be consistent with the Mahammadan 
Law that the office of mutwalli should be 
advertized and a gentleman who may be 
qualified in every respect should be ap- 
pointed for a period of three years or for a 
further period at the opinionof the members 
of the Committee. A person appointed in 
such a way cannot invoke under the pro- 
visions of the Muhammadan Law the powers 
of a mutwalli. The respondent, Altaf 
Hossain, entered into an agreement dated 
lat March, 1923, which embodied the terms 
by which he was to hold office. It is 
unneoeseary to recite all the terms, but 
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under these terms he was liable to be 
dismissed by the members of the Committee. 
As the learned District Judge has himself 
said that ordinarily the authority which has 
the powerto appoint an officer has also the 
power of dismissal, I do not see why the 
ordinary power should be held in this 
present case as not capable of being 
exercised, In support of the proposition of 
the learned Judge that the authority which 
appoints has the power to dismiss, the case 
of Ram Chandra Bajpye v. Rakhal Das 
Mukherji(1l) may be cited. That was a cage 
of appointment in a Hindu trust, but the 
principle is the same. I do not, therefore, 
agree with the observation of the learned 
District Judge that the general principles of 
Muhammadan Law apply to the office of 
the respondent Altaf Hossain and Iam of 
opinion that he is liable to be dismissed 
under the terms of the agreement he entered . 
into with the members of the Committee, 

The next point which was urged on 
behalf of the respondent seemed to me 
during the course of the argument to be of 
substance, and it was urged by the learned 
Advocate for the respondent that if it be 
held that Altaf Hossain was a mere servant 
under the membersof the Committee then 
he had no interest in the property and there 
was no devolution of any interest on the 
appellant Ajaz Hossain and, therefore, no 
order under O, XXII, r. 10 should be made. 
It appears, however, that it has been held 
in the ease of Sankara Murti Mudaliar v, 
Chidambara Nadan(2) that a manager ap- 
pointed by the members of the Committee 
has got the right to maintain a suit for 
recovery of property. And it appearsin this 
case that successive mutwallis appointed in 
this manner for a term of threeyears have 
been substituted in the place of original 
plaintiff and the present respondent Altaf 
Hossain was also substituted in the placa 
of his predecessor-in-office whose term of 
office expired after three years’ service, 
This objection cannot, therefore, be raised 
by the respondent, 

The result, therefore, is whether thia 
gentleman is properly called by the name 
of mutwalli or not he is not really a mutwalli 
as understood by the Muhammadan Law. 
That being so as I have already stated his 
term of office expired in accordance with 
the contract. Whether he was rightly 
dismissed or notis another matter. That 
is & question which I understand is the 
subject-matter of another litigation, But 

1) 20 Ind. Cas. 157; 41 O. 18; 17 O, W. N. 1045, 

o 17 M, 148, 
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80 far as the present application is concerned 
it must be held that as the present appel- 
lant has been appointed by the Oommittee 
to act as manager he should be substituted 
in the place of the respondent in the appeal 
pending before the District Judge. Ido 
not understand why the gentleman who 
obtained office according to hisown agree- 
ment for a limited period in answer to an 
advertisement in the newspapers should so 
desire to retain his office when his em- 
ployers have dischargedhim in terms of 
his agreement, 

The appeal is, therefore, allowed and it 
is directed that the appellant should be 
Bubstitated in the place of the respondent 
in the &ppeal pending before the District 
Judge. The appellant is entitled to his 
costs in both Courts. We assess the hearing 
fee in this appeal at five gold mohurs. 
The costs will be recovered from the 
respondent, Altaf Hossain personally. 

Bose, J.—I &gree. 

A. Appeal allowed. 


CALCUTTA HIGH COURT. 
APPHAL FROM ÁPPSLLATR ORDRE No. 205 
à oF 1928. 

September 10, 1928. 
Present:—Mr. Justice B. B. Ghose and 
Mr. Justice Bose. 
KRISHNA OHANDRA DAS—APPELLANT 


versus 
JOTINDRA NATH PORIAL 


AND ANOTHER —HRB8PONDENTS. 

Provincial Insolvency Act (V of 1920), ss, 88, 49, 
78—Application for execution—Judgment-debtor ad- 
judicated insolvent—Stay of execution—Haclusion of 
time during which insolvency proceedings were pend- 
ang—Admission of debt in schedule, effect of. 

During the course of the execution ofa decree the 
judgment-debtor applied for being adjudicated an 
insolvent. He entered in his schedule the name of 
the decree-holder as a creditor and stated that the 
decree-holder had obtained a decree. The Execut- 
ing Oourt thereupon stayed execution and directed the 
decree-holder to produce a copy of the insolvency 
proceedings. The latter failed to do so and the 
execution case was struck off. In a subsequent ap- 
plication for execution : 

Held, that the decree-holder was entitled under 
8. 78 of the Provincial Insolvency Act to exalude, in 
calculating the period of limitation for the applica- 
tion, the period during which the ina.lvency proceed- 
ings were pending, notwithstanding the fact that he 
had not ee his debt and his petition had been 
piruck off, | 
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Section 49 ofthe Provincial Insolvency Aot does 
not exclude other modes of proving a debt, An 
admission by the insolvent in his schedule of a 
m due to his only creditor is sufficient proof of the 

ebt. 


Appeal against an order of the District 
Judge, 24-Perganas, dated the 27th Feb- 
ruary, 1928, affirming that of the 
Munsif, Second Court at Alipur, dated the 
23rd December, 192/. : 

Mr. Abinas Chandra Ghose, for the Appel- 


lant. 

Ms. Nasim Ali, for the Respondents. 

JUDGMENT.—In this case the ques- 
tion is whether the application for execu- 
tion is barred by limitation. Both the Courts 
below have held that the deoree-holder is 
entitled to exclude the timeduring whichthe 
insolvency proceedings were pending, that is, 
between the period of 9th April, 1924, when 
the judgment-debtor was adjudicated- an 
insolvent and the 27th August, 1925, when 
the adjudication was annulled. During 
the course of the execution of the decree 
the judgment-debtor applied for being 
adjudicated an insolvent. He entered in 
his schedule the decree-holder as the only 
erson who was his creditor, and apparent- 
y he stated that the decree-holder had 
obtained the decree. Upon that the 
Executing Court stayed the execution and 
it appears that the Oourt directed the 
decree-holder to produce a copy of the 
insolvency proceedings. The decree-holder 
apparently failed to producea copy of the 
insolvency proceedings within the time 
allowed and the execution case was there- 
upon struck off. Now the judgment-debtor 
says thats. 78 does not apply because the 
debt was provable under the Insolvency 
Act but was not proved under the Act, and 
reference is made by his Advocate to 8, 33 
of the Provincial Insolvency Act under 
which hesays that the creditor was bound 
to prove his debt again. Reference has 
also been made tos. 49 as to the mode of 
proof of the debt. In this case the 
insolvent admitted the debt of the creditor 
decree-holder. Section 49 only specifies a 
simple mode of proof of the debt, and I 
agree with the observation of the learned 
Munsif in this case which has been 
affirmed by the’ learned Judge that 
B. 49 does not exclude any other mode of 
proof. In this case the debt to the deoree- 
holder was provedin the insolvency pro- 
ceedings according to the statement of the 
insolvent that he had obtained a decree 
against the insolvent; therefore, he was on 
the facts of this case entitled to exclude 
the period under s, 78 of the Act. 
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This appeal is, therefore, dismissed with 
costs. 

We assess the hearing fee at three gold 
mohurs. 


A, Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPBAL FROM APPELLATE DRORER No. 2465 
or 1925. 

May 18, 1938. 

Present:—J ustice Sir George Olaus 
Rankin, Kr,, Ohief Jastice, and Mr. Justice 

Mukerji. 
Sheikh SONA MIA—DaurRNDANT 
No, L—AFPELLANT 
versus 
Sheikh AJOR ALI--PLAINTIRBE AND OTHERS 
—Pro forma DRFRNDANTS— E 88PONDBNTS. 
Vendor and purchaser—Consideration paid—Pur- 
chaser put in possession~-Sale-deed mot registered — 
Suit for ejectment—Purchaser's right to retain pos- 
session—Doctrine of | part-performance—EHquitable 


estoppel. . 
Tha plaintiff sold certein land to the defendant, 


got the purchase-money and put the defendant in 
possession. The deed of sale was not, however, 
registered and the plaintiff after the expiry of more 
than 3 years from the date of sale sued to eject the 
defendant. The trial Court decreed the suit hold- 
ing that as the right of the defendant to obtain 
specific performance was barred, the defendant had 
no right'to resist the suit, On appeal : 

Held, that though the defendant got only anin- 
choate title to the property, the actings of the 
parties ereated an equitable defence and the plaintiff 
was not entitled to eject the defendant. 

' Maddison v. Alderson (2), applied. 

Appeal against the decree of the Sub- 
ordinate Judge, Second Oourt, Tippera, 
dated the 25th of July, 1925, reversing 
that of the Munsif, Third Oourt of Brah- 
manbaria, dated the 4th of September, 
1924. 

Babu Upendra Kumar Ray, for the Ap- 
pellant. . 

Babus Akhil Chandra Dutta and Preo 
Nath Dutta, for the Respondent, 


. JUDGMENT. 

Rankin, ©. J.—This isa simple case. 
It appears from the findings of fact of 
the lower Appellate Court that, some five 
years before the suit, the plaintiff sold 
certain land to the defendant No. 1. He 

ot the purchase-money and he put the 
Fefendant No. 1 in possession of the land. 
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He also executed a document of transfer 
but represented to the defendant No. 1 
that it was not necessary to have it re- 
gistered and the document was not re- 
gistered. He bringa this suit to eject 
the defendants. The lower Appellate Court 
has proceeded on this principle: that the 
Ist rdefendant/'s right to bring a suit for 
specific performance of that contract is 
now barred by lapse of time; and the 
Court has accordingly decreed the plaint- 
ifs suit without putting him on any 
terms whatsoever eitherasto the refund 
of the purchase-money or otherwise, The. 
question is whether that is sound law. 
In my opinion, it is not. Whether or 
not the decision in the case of Mahomed 
Musa v. Aghore Kumar Ganguli (1) and in 
subsequent cases can be reconciled with 
the language of ss. 17 and 49 of the Indian 
Registration Act may be a question. But 
it szems to me that these decisions pro- 
ceed as much upon the reasoning in the 
case of Maddison v. Alderson (2) as upon 
the doctrine of specific performance. The 
reasoning is this: That, although title 
does not effectively. pass without certain 
requirements of the law being fulfilled 
and although, in a case like this, the 
defendant gets only an inchoate title to 
the property, nevertheless the actings of 
the parties upon the footing of title to 
the defendant create an equitable defence 
in such a case as the present which will 
prevent the plaintiff from recovering a 
decree in ejectment. ln my judgment, 
that is the principle which should have 
been appřied as the law at present stands 
in the present case. For these reasons, 
Iam ofopinion that this appeal should 
be allowed and the plaintiff's suit should 
be dismissed with costs in all Courts. 

Mukerji, Jd.—I agree, 

A. Appeal allowed. 

(1) 28 Ind, Cas. 930; 19 O. W. N, 250; 17 Bom. L. 
R. 420; 210, Lid, 231; 28 M. L. J. 548; 13 A. L. J. 
229; 17 M. L. T. 143; 2 L, W. 258; 42 O. 801; (1915) M. 
W. N. 621; 421. A. 1 (P. 0). 

(2) (1883) 8 A. O. 467; 53 L. J. Q. B. 137; 49 L. T. 
303; 31 W. R, 820; 47 J. P. 821. 
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Ohief J astice, Mr. Justice Broadway, Mr. 
Justice Tek Ohand, Mr. Justice Jai Lal 
and Mr. Justice Agha Haidar. e 
SANT SINGH AND ANOTHRR— 


AÁPPSRLLANTG 


versus 
GULAB SINGH AND OTHERS— 
" RB8PONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, 
T. 4—Appeal—Co-respondents—Death of one respond- 
ent—Appeal whether abates totally—Tests—Separate 
interests—Practice—Decrees—Ineffective decrees — 
Mode of framing decrees. 


X sold immoveable property to A, B,C and D. In 
the sale-deed it was stated that the property had 
been sold to the vendees in equal shares. The 
reversioners of the vender instituted a suit for a 
declaration that the sale shall not affect their rever- 
sionary rights after the vendor's death. The suit 
was dismissed and the plaintiffs appealed, During 
the pendency of the appeal A, one of the vendees, 
died and as his representatives were not brought 
on the record in time, the appeal abated as against 


Held, that the appeal did not abate in toto but 
could be proceeded with against B, C and D. [p. 420, 
col 1; p 422, col. 2] 

Khuda Bakhsh v. Mathra Das (1), overruled. 


Per Shadi Lal, O. J.—The question whether partial 
abatement of an appeal caused by the death of one of 
the respondents leads to an abatement of the appeal in 
its entirety depends upon general principles. IE the 
case is of such a nature that the absence of the 
legal reprasentative of the deceased respondent pre- 
vents the Court from hearing the appeal as against 
the other respondents, then the ap abates wm 
toto. Otherwise, the abatement takes place only in 
respect of the interest of the respondent who haa died. 
[p. 418, col. 1.] 

The Oourts exist for determining the merits of 
the dispute between litigants, and it is their duty to 
avoid, if they can legally do so, a result which 
causes hardship. (p. 420, col. 1.] 


Per Tek Chand, J.—Whether a suit or an appeal 
abates, in whole or in part, depends on whether 
the interests of the respondents are or are not 
separately defined. If they are separable, the suit 
or appeal will abate only as regards the interest of the 
deceased. If they are joint, the proceedings will abate 
a8 a the whole of the joint interests. (p. 422, 
col. 1. 


Per Jai Lal,J.—Itis arulo of law that no Court 
shall pass an infructuous and ineffective dearee. (p. 
431, col, 1.] 

Per Agha Haidar, J.—Deoress, as a rule, should 
not bs drawn upon the model ofa steel-frame and 
it 18 always desirable that the Oourt, under ita 
inhsrant powers and inorder to give full effect to 
its decision, should frams its decree in such elastic 
form as would define the respsctive rights and 
liabilities of th» several parties to the suit and thus 
to do substantial justica betweea all those who are 
oe with the result of the litigation. (p. 436, 
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ORDER OF REFERENCE TO 
A FULL BENCH. 

Tek Chand and Fford, JJ.—By a 
registered deed of sale dated 19th July, 
1920, Kharak Singh, defendant No. 5, sold 
for an alleged consideration of Rs, 14,000 
hisone-half share in four shops and a 
house situate in the town of Lyallpur to 
defendants Nos. 1 to 4 Gulab Singh, Rattan 
Singh, Mehr Singhand Karam Singh, sons 
of, Pritam Singh, in egual shares. On 13th 
May, 1921, the vendor's sone, Sant Singh 
and Ishar Singh, plaintiffs instituted a suit 
fora declaration to the effect that the 
aforesaid sale shall not affect their rever- 
sionary rights after the death of Kharak 
Singh. Thetrial Court dismissed the suit 
and the plaintiffs have preferred a first 
appeal to this Court. 

During the pendency ofthe appeal, one 
ofthe vendees, Gulab Singh, defendant 
No. 1, died on 15th April, 1923, but no ap- 
plication to bring his representatives on 
the record was filed within time. The 
result was that on the expiry of 90 days 
the appeal automatically abated against 
Gulab Singh. On the 19th May, 1926, an 
application was filed by the plaintiffs to 
have the abatement set aside on the 
ground thatthe plaintiffs being residents 
ofa village in the Sialkot District were 
ignorant of the death of Gulab Singh 
defendant who resided and died in the 
town of Lyallpur. 

After hearing both Counsel we are of 
opinion that aufficient cause has not been 
shown for condoning the delay in filing 
this application. It is no doubttrue that 
the plaintiffa lived in a village in the 
Bialkot District but their uncle Budh Singh, 
defendant No. 6, is a joint owner of the 
shops in dispute with the vendeea. He 
must have been going to Lyallpur to col- 
lect the rents dud looking after his share 
ofthejoint property. We cannot believe 
that for a period of three years the plaint- 
iffs could remain ignorant of the death of 
one of the vendees, We, therefore, see no 
valid ground to setaside the abatement so 
far as Gulab Singh  vendee defendant- 
respondent No. lis concerned. 

Dr. Narang, on behalf of the respondents, 
contends that the appeal cannot proceed 
against the surviving defendants-respond- 
ents and must ba dismissed in its entirety. 
He argues that theaale which is impugned 
by the plaintiffs was joint in favour of the 
four vendees, and in case the appeal is 
accepted against defendants Nos. 2 to 4, 
there would ba two contradictory deoreeg 
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on the record of the Court with regard to 
the same sale. He relieson Khuda Bakhsh 
v. Mathra Das (1) the facts of which were 
very similar to those of this case. 

Mr. N. O, Pandit for the appellants replies 
that the shares ofthe four vendees are 
specified in the sale deed in which it is stated 
that the four had bought the property 
in equal shares.-He argues that the 
vendees were tenants-in-common of the 
property, the share of each being well 
defined, and, therefore, the appeal as a 
whole cannot bedismissed.This contention 
is, however, opposed to the view taken in 
Khuda Bakhsh v. Mathra Das (1) where it was 
ruled that theappealcannot proceed even in 
those cases in which in the deed of sale the 
area which each of the vendees is to ta 
is specified but not the proportion in whic 
ihe sale-money was paid by the vendees. 
This ruling has been followed in& num- 
ber of cases: see inter alia Hadu v. Lala (2) 
Inayat v. Ganga (3), Akbar Hussain v. Ali 
Ahmad (4) and Jamna v. Sarjit (5). It was, 
however, distinguished in Zainab Bibi v. 
Rohila (6) and Raghbir Saran v. Sohan Devi 
(7) where it was held that the suit or ap- 
peal could under somewhat similar cir- 
cumstances proceed against the surviving 
defendants or respondents. We, however, 
cannot see any distinction in principle 
between the two groups of cases. The facta 
in Raghbir Saran v. Sohan Deci (7) were 
almost identical with those in  Khuda 
Bakhsh v. Mathra Das (1) and with all 
deference to the learned Judges we are un- 
able to *appreciatethe grounds on which 
the latter ruling was dietinguished. Zainab 
Bibi v. Rohila (0) was followed by & Division 
Bench in Nandoo Singh v. Baljit Singh (8) 
and more recently in Jalal v. Bahawali (9). 
The test laid down in Hadu v. Lala (2) 
does not appear to have been followed in 
Devi Das v. Muhammad (10) and some 
other cases, The view taken in Nazir 


(1) 18 Ind. Cas. 182; 62 P. R. 1913; 85 P.L, R. 1913; 
89 P. W. R. 1913. 
(2) 21 Ind, Oas. 951; 41 P. R. 1915; 15 P. L, R, 1914; 
16 P. W. R, 1914. 

(3) 32 ind. Cas, 829; 3 P. R.1916; 980 P. W.R. 
191 


(4) 38 Ind, Cas. 712; 116] P. R. 1916, 
5) 52 Ind. Cas. 510; 67 P. R. 1919; 90 P.L, R. 


1919. 
(6) 39 Ind. Qas. 277; 23 P. R. 1917. 
(7) 86 Ind. Oas. 1; 6 Lah. 233; 26 P. L.R. 100; A. L 
R, 1925 Lah. 381; 7 Lah. L. J. 149. 
(8) 69 Ind. Oas. 495; A. L R. 1924 Lah. 93; 5 Lah. L. 
203. 
MO 102 Ind. Cas. 304; A. I. R. 1927 Lah, 788; 9 Lah. 
L, J. 136; 28 P. L. R, 241, 
(10) 1 Lab. L J. 28 
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Khan v. Mangli (11) is also in conflict with 
Khuda Bakhsh v. Mathra Das (1). 

In a recent Allahabad case Darshan Das 
y. Bikramajit Rai (12), Khuda Bakhsh v. 
Mathra Das a) was cited with approval, 
but seems to have been given a meaning 
different from its accepted interpretation in 
this Court, 

he Bombay High Court has consistently 
taken a view contrary to the rule laid down 
in Khuda Bakhsh v. Mathra Das (1). The 
latest ruling of that Court is Shankarbhai 
Manorbhai v. Motilal Ramdas (13) which 
follows Chandarsang Versabhai v. Khima- 
bhai Raghabai (14) where it was held that 
the appeal should proceed against the sur- 
viving defendants. s; 


In the Madras and Calcutta Courts the 
rulings are not uniform but the prevailing 
view seems to be aslaid down in Sarat 
Kamini Dasi v. Chaitanya Chandra Pro- 
boraj (15), “that the suit or appeal will not 
abatein its entirety, if the interests of the 
several defendants can be discriminated. " 

This does not go sofar as Khuda Bakhsh 
v. Mathra Das (1). 

It seems to us that the law on the sub- 
ject is at present in &state of some con- 
fusion, and as the point is frequently 
arising, it is necessary that the question be 
examined by a larger Bench and it be 
authoritatively decided whether in such 
circumstances the appeal canor cannot 


-proceed against thesurviving respondents. 


We, therefore, refer the following question 
to a Full Bench: 


"X sells immoveable property to A, B, C 
and D. Inthe sale-deed it is stated that 
the property has been sold to the vendees 
in equal shares. The reversioners of the 
vendor institute a suit for a declaration 
that the sale shall not affect their rever- 
sionary rights after the vendor's death. 
The suit is dismissed and the plaintiffs 
appeal. Duringthe pendency of the ap- 
peal A, one of the vendees, dies and as his 
representatives are not brought on the 
record within time the appeal abates as 
against A. Can the appeal proceed against 
B, C and D, the surviving vendees-respond- 
ents,or must the abatement of the appeal 


(11) 14 Ind, Cas 535; 231 P. L. R. 1912; 220 P, W, 
Menus dq me 
(13) 85 Ind, Gas. 197; 49 B. 118; 20 Bom. L. R. 1217; 
Ro 
(15) 61 Ind, Oaa, 200; A. I, R, 1923 Oal, 289, 
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as against A result in a dismissal of the 
appeal in its entirety." 

The papers will be laid before the 
learned Ohief Justice for constituting a 
Full Bench to hear the reference. 

Messrs. Nanak Chand Pandit, Mukand 
Lal Puri and Shambu Lal Puri, for the 
Appellants, : ° 

Dr. Gokal Chand Narang, Messrs. Shamsher 
Chand and Mehr Chand Mahajan, for the 
Respondents. 

OPINION OF THE FULL BENOH. 

Shadi Lal, O, J.—The question of law 
upon which we are asked to pronounce our 
opinion, isin these terms:— 

“A sella immoveable property to A, B, C 
and D. In the sale-deed it is stated that 
the properjy has been sold to the vendees 
in equal shares, The reversioners of the 
vendor institute a suit for a declaration that 
ihe sale shall not affect their reversionary 
rights after the vendor's death. The suit is 
dismissed and the plaintiffs appeal. Dar- 
ing the pendency ofthe appeal A, one of 
the vendees, dies and as his representatives 
are not brought on therecord within time 
the appeal abates as against A. Oan the 
appeal proceed against B, C and D, the 
surviving vendees-respondents, or must the 
abatement of the appeal as against A result 
in a dismissalof the appeal in its entirety ?" 


Now, O. XXII, r. 4, sub-r. (3), read with 
0. XXII, r. 11, Civil Procedure Code, pro- 
vides that where within the time prescribed 
by law no application is made to implead 
the legal representative ofthe deceased 
respondent the appeal shall abate as against 
the deceased respondent. It is true that, 
so faras the Statute is concerned, the ap- 
peal abates only qua the deceased respondent, 
but the question whether the partial abate- 
ment thus caused leads to an abatement of 
the appealin its entirety depends upon 
general principles. Ifthe caseis of sucha 
nature that the absence of the legal repre- 
sentativeof the deceased respondent pre- 
vents the Court from hearing the appeal as 
against the other respondents, then the 
appeal abates in toto, Otherwise, the 
abatement takes place only in respect of the 
interest of the respondent who has died. 

Whether theappealcan, or cannot, pro- 
ceed the absence of the legal repreaentative 
of the deceased respondent must depend 
upon the nature of each case; and it is not 
possible to formulate a rule of general ap- 
plication, Itis obvious that if the action, 
which has given riae to the appeal, could 
have been brought without impleading the 
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person who has died, his death affects only 
theinterest if any, which he had in the 
litigation, but it cannotprevent the deter- 
mination of the rest of the claim. This 
rule does not, however, solve the problem 
in every case. The test often adopted in 
such cases is whether iu the event of the 
appealbeing allowed as against the re- 
maining respondents there would or would 
Aot be two contradictory  decrees in the 
same litigation with respect to the same 
subject-matter. It i8 a matter of common 
sense that the Court should not be called 
upon to make two inconsistent decrees 
about the same property, and in order to 
avoid conflicting decrees the Court has no 
alternative but to dismiss the appeal asa 
whole, If,on theother hand, the success 
of the appeal would not lead to such a 
result, there is no valid reason why the 
Court should not hear the appealand ad- 
judicate upon the dispute between the 
parties who are before it. 

Now, in the present case, though there ia 
one conveyance in favour of four persons, 
the share taken by each vendee ‘is clearly 
specifiedin the deed. On principle there 
is no real distinction between one deed 
transferring the whole of the immoveable 
property in equal sharesto A, B,C and D 
and four deeds, each conveying one-fourth 
share in the property, to the four vendees 
respectively, The death of A pending the 
appeal -undoubtedly debars the Oourt of 
Appeal from dealing with his share, but 
his absence does not prevent the Gourt from 
determining the controversy with respect 
to the shares of the remaining three 
vendees. There might be one decree as to 
A's share, and another decree of an incon- 
sistent character governing the shares of 
the other vendees; but asthese decrees do 
not affect the same property, there is no 
legal difficulty in giving effect to them. 
Weare here not dealing with a case in 
which one decision settles the dispute one 
way, and another decision determines it 
in an entirely another way, with respect to 
the same matter, so that it becomes im- 
possible for the Oourt to carry out both the 
decisions at the same time, 

The learned Counsel for the parties have 
invited our attention to a large number of 
judgments, but it is unnecessary to examine 
them here at length. Suffice it to say that 
there is a considerable divergence 
of judicial opinion on the subject. A 
distinction must, however, be made batween 
the cases, in which there is a speciü- 
cation or deünpition of shares or iuter 
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este, and those in which there is no 
such specification or definition. The latter 
class of cases can have little or no bearing 
upon the issue arising in this case which, 
as stated above, is one of ascertained shares. 
There are no doubt some decisions which 
lay down the proposition that, even in the 
case of ascertained shares, the death of 
one respondent causes, not only a partial 
abatement, but a total abatement, vide, inter 
alia, Khuda Bakhsh v. Mathra Das (1). 
But the balance of the authority favours the 
view that in such a case theappeal abates 
only in respect of the interest of the de- 
ceased respondent and not as a whole; vide 
Zainab Bibi v. Rohila (6), Raghbir Saran v. 
Sohan Devi (7), Darshan Das v. Bikramajit 
Rai (12) and Sarat Kamini Dasi v. Chaitanya 
Chandra Prohoraj (19). Indeed, the Bom- 
bay High Court has gone so faras to hold 
that in either case the appeal abates only 
against the deceased respondent, and that 
it should be heard on the merits in so far as 
the other respondents are concerned: vide 
Chandarsang Versabhai v. Khimabhai 
Raghabhai (14) and Shankerbhat Manorbhai 
v. Motilal Ramdas (13). 

There is no real difficulty in adopting in 
the present case the rule against total 
abatement, wich has the advantage of 
enabling the Court to adjudicate upon the 
merits of the case and does not compel it to 
dismissit upon a technical ground, The 
Courts exist for determining the merits of 
the dispute between litigants, and it is their 
duty to avoid, if they can legally do so, a 
result which causes hardship. 

My answer to the question, therefore, ig 
that the appeal in this case does not abate 
m toto but can proceed against B, C and 


Broadway, J.—I concur with the 
Ohief Justice. 

Tek Chand, J.—I have had the 
advantage of reading the judgments pre- 
pared by the learned Ohief Justice and 
my brother Jai Lal and agree with them 
that our answer to the reference should be, 
that on the facts stated the abatement of 
the appeal against A does not result in the 
automatic dismissal of the appeal in its 
entirety and thatit can proceed against B, 
C and D. As pointed out by the learned 
Ohief Justice the relevant statutory provi- 
sion relating is to be found in el. (3), r. 4, O. 
XXII, which runs as follows:— 

*"(3) Where within the time limited by law 
no application is made undersub-r.(1) the 
suit shall abste as against the deceased 
defendant.” 
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This claus waè added to the Code in 1908 
with a view to set at rest the conflict of 
judicial opinion in respect of the corres- 
ponding provision in 8 36% of the Code of 
1882, the material portion of which was 
in these terms: “When the plaintiff fails 
to make such application within the period 
prescribed therefor the suit shall abate. 


It will be seen that s. 368 didnot state that 
theabatement wasonly as against the deceas- 
ed defendant. Some Oourts interpreted 
this section literally and held that the suit 
abated in its entirety irrespective of the 
fact that the shares of the various defend- 
ants were separate or separable, and in .one 
or two cases the suits were dismissed in toto 
even when the deceased was a proforma 
party. Other Courts, however, took the 
contrary view and ruled that the section 
contemplated abatement of the suit in 
respect of the deceased party alone and if 
the interestsof the defendanta could be 
separated the abatement was partial. The 
Legislature preferred the latter view and in 
1908 amended the section by enacting that 
in such circumstances “the suit shall abate 
as against the deceased defendant.” 


The amendment, however, has not put an 
end to the controversy anda large volume 
of case-law has grown up, which itis not 
always easy to reconcile. The conflict of 
opinion now is not as to the interpretation 
of the newly added clause, which is tlefinite 
and explicit enough, but as to the. effect of 
the partial abatement on the suit itself. It 
is admitted that the suit abates as regards 
the deceased person only but the absence 
from the record of his heirs might result in 
the suit becoming imperfectly constituted 
and consequently liable to dismissal on that 
ground. If the suit is of such a nature 
that it cannot proceed without the re- 
presentatives of the deceased person (e. g., 
&uit relating to partnership) the Court will 
find itself powerless to deal with it any 
further and must necessarily dismiss it. 
If, however, the rights of the 
surviving defendants in the subject-matter 
of dispute can be determined, without 
affecting the rights of the deceased person 
the suit shall proceed. Again if the 
question arises in appeal, another 
principle has to be borne in mind. In 
such a case the Court has to see that it 
does not passa decree, which it may find 
itself incapable of executing, owing to 
the circumstance that the lower Oourts 
decree in favour of the deceased regpond- 
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ent has become final in consequence of 
the partial abatement of the appeal 
against him. If the result of the accept- 
ance of the appealis to have on the rolls 
of the Court two absolutely contradictory 
decrees relating to the same subject-matter, 
it will stay its hands and refuseto proceed 
with the hearing of the appeal, but if the 
rights of the deceased and the surviving 
respondents are separate or separable and 
there is no real likelihood of a conflict bet- 
ween the decrees passed as to their 
respective rights the appeal shall be heard. 
There is no dispute as to the soundness of 
these propositions but it is in their applica- 
tion to particular cases that the Courta have 
materially differed. Let us now apply 
these rules to the case before us. 


Theleading decision of the Ohief Court on 
the subject, the facta of which were almost 
similar to those of the present case, ia 
Khuda Bakhsh v. Mathra Das (1). In 

. that case the property in dispute had been 
sold to seven persons by one deed in which 
the areato be taken by each vendee was 
specified, but there was no specification 
made as to the proportion in which the 
vendees had paid the sale-money. On the 
death of the vendor his son instituted & 
guit for possession on the allegation that the 
land waa ancestral and his father had sold 
it without necessity. The suit was 
dismissed by the lower Appellate Court and 
the plaintiff preferred a further appeal to 
the Ohiéf Oourt. During the pendency of 
the appeal, one of the vendees died and no 
application to bring his legal "representa- 
tives on the record was made within time. 
Ths appeal accordingly abated as against 
that respondent. At the hearing an objec- 
tion was taken on behalf of the respondent 
thatin view of the fact that the repre- 
sentatives of the deceased respondent were 
not on the record, the appeal could not 
proceed against the surviving respondents. 
This objection was sustained and the 
appeal dismissed, the learned Judges 
(Shah Din and Ohevis, JJ.) holding that as 
.the land was still jointin the hands of the 
surviving vendees and the representatives 
of the deceased theliability of the co sharers 
was joint and not several. It will be 
noticed that in the sale-deed the area 
purchased by each vendee was specified 
and yet the learned Judges held that the 
appeal could not proceed against the six 
surviving vendees, The first ground given 
"for this conclusion was that the proportion 
in which the sale price was paid by each 
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vendeeto the vendor was not specified ia 
the deed. 

With all deference to the learned Judges, 
I fail to seethe bearing of this fact on the 
maintainability of the appeal against the 
various vendees, That fact is, no doubt, 
of great importance in suits for pre-emp- 
tion, but it appeara to me to be wholly 
foreign to constitution of the appeal in cases 
like the one before us, which are governed 
by entirely differentconsideration. Nor do 
I see the force of the other argument that 
because the land was still Joint in the 
hands of the various vendees and the 
liability of the co sharers was joint and not 
several the appeal became imperfectly 
constituted. It must be borne in mind 
that the vendees in that case were not “joint 
tenants" but were "tenants-in. common" 
having purehased the land in certain 
specific shares and the mere fact that 
partition by metes and bounds had not 
taken place does not seem to me to affect 
the matter. The deed, though apparently 
joint in favour of the seven vendees, was in 
reality equivalent to seven different sales in 
favourof each vendee, written on one piece 
of paper, The interests of thevarious vendees 
were welldefined and separate and the 
plaintiff could prosecute the appeal against 
Bix of them leaving the seventh vendee 
alone. I cannot sea how the acceptance of 
the appeal in the case by the Ohief Oourt 
would have militated against any of the 
principles which farnish the basis of the 
rule for total abatement. In that event the 
decree of the Chief Court (if in fayour of 
the appellant) would not have been 
ineffective or infructuous nor would 
it have been in any way inconsistent 
with that part of the lower Oourt's decree, 
which had become final in consequence 
of the death ofone of the vendees and the 
failure of the appellant to bring his 
representatives on the record. The accept- 
ance of the appeal would have resulted in 
setting aside the sale to the extent 
of the shares of the six surviving vendees 
only, the share of the deceased being 
left untouched. The appellant and the 


heirs of the deceased would become 
co-owners in the property in the same 
proportion in which the surviving 


vendees and the deceased had held it 
before, and any of them could, by taking 
appropriate proceedings, have had the 
property actually partitioned. In short he 
would, in the event of his appeal being 
successful, step into the.. shoes of the 
surviving vendees and would hold the 
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property along with the heirs of the 
deceased vendee in the same way as the 
former held it at the time of the suit. 

Dr. Gokal Ohand for the respondent was 
unable to urge any valid argument to the 
contrary. In fact he frankly conceded that 
if one cf the vendees had died before the 
decision of the suit in the Court of the 
firat instance the abatement would be 
partial and the suit could have proceeded 
= eee the other defendants but he contend- 
ed thatthe position was different ina cdse 
where the death took place after the 
vendees had been successful in the trial 
Court and had obtained a joint decree in 
their favour. In my opinion, this cireum- 
stance ought not to make any difference, 
asthe deoree of the trial Oourt merely 
affirmed the preexisting rights of the 
defendants, both in relation to the plaint- 
iff andas between them inter se, It did 
not, and could not, convert a tenancy-in- 
common info a joint tenancy, nor did it 
affect the shares in which they held the 
property. 

In my opinion the rule which governs 
such cases, has been correctly and suc- 
cinctly stated by my learned brother 
Addison in the following terms in the 
recent case of Karam Khan v. Mast Ali 
Khan (16):— 

“Whether a suit oran appeal abates in 
whole orin part depends on whether the 
interests of the respondents are or are not 
separately defined. Ifthey are separable, 
the suit or appeal will abate only as 
regards the interest of the deceased, If 
they aré joint the proceedings will abate 
as regards the whole of the joint interests,” 

This decision is in accord with the 
conclusion arrived at by the learned Ohief 
Justice and LeRossignol, J., in Letters 
Patent Appeal No. 42 of 1925, Chet Ram 
v. Ilaicho decided on 7th April, 1976 
[reverse the single Bench judgment of 
Campbell, J.,in Chet Ram v. Ilaicho (17)] 
where it was held that “from the authorities 
cited at the Bar the principle which 
emerges is that when the different 
defendants have separate rights either 
ascertained or ascertainable in the pro- 
perty insuit, the suit can proceed against 
those defendante, who are made parties 
and does not necessarily fail because seme 
ofthe defendants have not been joined." 


t ae Ind, Cas. 839; A, T, E. 1927 Lah, 851; 28 P. 
NO $2 Ind! Osaj 35; 26 PIL, R, 797; 2 Lah, Oas. 
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To the same effect is the earlier decision 
of Nazir Khan v. Mangli (11) decided in 
1911, but which wasnot noticed in Khuda 
Bakhsh v. Mathra Das (1). 

Applying this test it must be held that 
Khuda Bakhsh v. Mathra Das (1) was 
wrongly decided and must be overruled. I 
am not unmindful of the fact that this 
ruling has been followed in a large 
number of cases decided by the Punjab 
Ohief Court and the Lahore High Court, 
but it must not be forgotten that in 
several other decisions the learned Judges 
while trying to distinguish it, have 
really refused to apply the principle 
underlying it to cases the facts of which 
weresubstantially similar. Reference may, 
in this connexion, be made to Zainab Bibi 
v. Rohila (6)5&Raghbir Saran v. Sohan Devi 
(7), Nandoo Singh v. Baljit Singh (8) and 
Jalal v. Bahawali (9). 

I donot think it necessary to discuss 
in detail the numerous rulings of the 
other High Courts, bearingon the point. 
It is, I think, sufficient to point out that 
the view prevailing in the Bombay High 
Court has been uniformly againstthat taken 
in Khuda Bakhsh v. Mathra Das (1). See 
Shankerbhai Manorbhai v. Motilal Ramdas 
(13) which follows the earlier decision in 
Chandarsang Versabhat v. Khimabhat 
Raghabhai (14) and at Allahabad the ques- 
tion may be taken to have been set at rest 
in favour of the appellant, by the recent 
Pali Bench judgment in Fagira v, Hardewa 
18), . 


For the foregoing reasons, I am of 
opinion, tĦat on the facts as stated in the 
reference, the appeal can proceed against 
B, C and D. 

Jal Lal, J.—I have read the judgment 
of his Lordship the Chief Justice and agree 
with him that the answer to the first part of 
the question referred to this Court must 
be in the affirmative and to the second part 
in the negative. 

It would be observed that so far as the 
express provisions ofthe Civil Procedure 
Oode are concerned, they are against the 
contention of the respondent that the appeal 
abates in its entirety, Order X XII, r. 4,clear- 
ly states that where nd application is made 
to substitute the legal representatives of the 
deceased defendant within the time 
limited by law the suit shall abate as 
against the deceased defendant. The same 
law applies to appeals and instead of “the 

(18) 114 Ind. Cas. 117; A. I. R. 1928 AIL 172; 28 A. L. 

. 40 All, 


J. 217; L, R. 9 A. 49 Rev.; 12 R, D. 20; L L, T 
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suit” and “ithe deceased defendant," “the 
appeal” and the “deceased respondent” 
have to be read when dealing with the 
case of an appeal. Reference may then be 
made to O, I,r.9, Oivil Procedure Code, 
which provides that no suit shall 
be defeated by reason of the 
misjoinder or non-joinder of parties and 
the Court may in every suit deal with the 
matter in controversy so far as negards the 
rights and interests’ of the parties actually 
before it. No statutory provision of the 
law of procedure laying down a contrary 
rule applicable to the present case has 
been referred to by the Counsel for the 
respondent; there is, therefore, no sanction 
in the Civil Procedure Code for ordering 
the abatement of the appeal in ita entirety. 

This, s however, does not conclude the 
matter. The question still remains whether 
there is any substantive law, statutory or 
otherwise, which is a bar to the hearing of 
the appeal against the surviving respond- 
ents. An instance of a statutory provision 
making the presence of all the interested 
parties necessary before relief can be 
granted by the Oourt is to be found in 
8.45, Contract Act, which provides that 
when a person has made a promise to twoor 
more persons jointly, then, unless a 
contrary intention appears from the 
contract, the right to claim performance 
rests as between him and them, with them 
during their joint lives, and, after the 
death of any of them with the representative 
ot such deceased person jointly with the 
survivor or survivors, and after the death 
of the last survivor, with the representatives 
of all jointly. It follows from this that in a 
suit on a joint promise made to two or more 
persons jointly if one of such persons dies 
and egal representatives are not 
brought on the record within the time fixed 
by law the suit must abate as against the 
person Bo dying and the necessary con- 
sequence thereof is that the suit abates in 
its entirety because it cannot proceed in 
the absence of his legal representatives, 
it having been expressly laid down by law 
that in such @ case, unless the right to 
enforce the promise is expressly given 
to them, some of the joint promisees 
cannot enforce the same, The same 
rule applies to appeals, and, therefore, 
an appeal by the promisor against a 
decree granted against him in favour of 
the promisees jointly would abate in ita 
entirety if one of the promisee-respondents 
dies and his legal representative ia not 
properly substituted in his place, Similar 
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instances can possibly be cited from other 
Statutes, but no statutory provision ap- 
plicable to the facts of the present case 
was cited by Dr. Gokal Chand Narang on 
behalf of the respondents, I am 
unable to hold that such a provision exists 
prohibiting the Court from proceeding 
with the appeal as against the surviving 
defendants, the respondents in this appeal. 

It ia next to be seen whether any prin- 
ciples of the substantive law are violated 
if under the circumstances the appeal is 
allowed to proceed as against the survivin 
respondents. In this connexion the learne 
Counsel for the respondents contended that 
two principles of law would be violated if 
the appeal is allowed to proceed, The 
firat objection of the Counsel was that 
such a course if adopted by the Court. 
would result in contradictory.decrees in the 
same suit. Applying this test tothe facta 
mentioned in the question referred to this 
Court the Counsel contended that the 
appeal must be deemed to have been 
dismissed as against A and the decree of 
the trial Oourt affirmed so far as he is 
concerned, and that if the Appellate Court 
proceeds: with the hearing of the appeal 
as against the remaining respondents and 
finally accepts it and sets aside the decree 
of the trial Court, then there will be two 
decrees arising out ofthe same suit, one 
in favour of A dismissing the suit and the 
other against B, C and D, accepting the 
appeal and decreeing the suit. 

Tam unable to see that there is any real 
force in this objection. It must be 
remembered that the decree in favour of 
A has been allowed to stand by this Oourt 
not as aresult of any adjudication on the 
merits in his favour but by virtue of the 
operation of a provision of law due to the 
default of the appellants. There is not, 
therefore, inthis case acontradictory finding 
or adjudication by this Oourt to which 
any reasonable objection could be taken. 
Moreover, the existence of contradictory 
decrees in some cases is legally possible. 
For instance, supposing there had been 
four sale-deeds, each with regard to a one- 
fourth share in the property in suit, and 
four different suits had been instituted by 
the plaintiff in the trial Court. It was 
open to the trial Court in some of thém to 
come to the conelusion that the property 
was ancestral and ir the others to hold that 
the property was not ancestral because 
each case had to be decided on the evidence 
produced therein, and it is conceivable 
that some of the vendees were able to 
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produce convincing evidence as to the 
nature of the property and the rest were 
not equally fortunate. I see no legal 
objection to the so-called contradictory 
decrees or findings in such cases. To give 
another instance suppose a suit is institut- 
ed against A and B the joint executants of 
a bond and A confesses judgment but B 
pleads that the bond was executed for an 
illegal consideration. If the Court finds 
the plea of B established and dismisses the 
suit as against him but decrees it as against 
A on his own confession, can there be any 
valid objection to such a decree ? I think 
not. There is, therefore, no force in this 
contention of the learned Oounsel. 

The second objection of the learned Coun- 
sel was that ifas a result of the hearing of 
the appeal this Oourt set aside the decree 
of the trial Court and decreed the suit as 
against B,C and D, the decree so passed 
would be infructuous and ineffective, This 
: is certainly an answerable objection to 
the hearing of the appeal as against B, C 
and D if it can be established that the 
decree against B, C and D would be in- 
fructuous, because itisa well-recognized 
rule of law that no Court shall pass an in- 
fructuous and ineffective decree—a decree 
which it cannot enforce. I do not, how- 
ever, consider that the decree passed against 
B, C and D will be infructuous or ineffect- 
ive. One test is whether it will be open 
to the legal representatives of A 
to contend successfully, if after obtaining 
his decree against B, C and D with 
regard .to their interest in the property 
in suit, the plaintiff, decree-holder seeks 
to execute it, that they have obtained 
such an indefeasible right in the entire 
property, that is to say, both in the share 
of A and in those of B, C and D, as to 
make it impracticable for the plaintiff, 
decree-holder, to reap the fruit of the 
decree obtained by him against B, C and 
D. Ido not see how the legal represen- 
tatives of A can raise such an objection 
which will amount to a claim that the 
shares of B,C and Dhave also vested in 
them. I consider that the plaintiff can, 
in spite of the dismissal of the suit against 
A, get an effective relief against the others 
by qbtaining a declaration that the title 
of the latter will be displaced by him when 
the limited interest of their vendor 
expires and then in proper proceedings 
and on the proper occasion the Court will 
putthe plaintiff in joint possession of the 
shares of B, C and D along with A's legal 
representatives with the result that theplaint- 
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iff wil stepinto the shoes of these men 
and if necessary will be able to get separate 
possession of their shares in the property 
in dispute by means of partition proceed- 
ings against A's legal representatives. 
I am, therefore, unable to see why in the 
present suit the Court is unable to 
declare that the sale with regard to 
the shares of B, C and D is invalid and 
will not affect the reversionary righta of 
ihe plaintiff while the sale of the one- 
fourth share in favour of A remains 
unimpeached. I am consequently unable 
to hold that the decree, if one is passed in 
favour of the plaintiff against B,C and D 
as a result ofthe present appeal, will be 
infructuous or ineffective. 

Nor do I think it makes any difference, as 
was urged at the Bar, in the consequences 
that, in my opinion, must follow as already 
indicated when the shares of the vendees 
are actually ascertained and specified 
in thesale-deed and when they are not so 
specified but are ascertainable. I see no 
distinction between the two cases for the 
purpose of applying the rule as to the . 
abatement of suits or appeals as in both 
cases the guiding factor is the real nature 
of the interest of the deceased party and 
not necessarily what appeara or does not 
appear in the document evidencing the 
title of such party. 

Agha Haidar, J.—In order to under- 
stand the reference which has been made to 
the Fall Bench, it is necessary to state 
briefly a few facts outof which it hugarisen. 
On 19th July, 1920, one Kharak Singh, 
defendant No. 5, by a registered sale-deed, 
sold his half-sharein four shops to Gulab 
Singh, Rattan Singh, MehrSingh and Karam 
Singh, sons of Pritam Singh, in equal shares, 
the consideration being a lump sum of 
Rs. 14,000.:0n 18th May, 1821, Sanat Singh 
and Ishar Singh, the sons of Kharak, Singh 
instituted a suit in the Court of the Senior 
Subordinate Judge, Lyallpur, for a declara- 
tion that the sale deed in respect of the an- 
cestral property executed by defendant No.5 
in favour of defendants Nos. lto4onl¥thJuly 
1920, shall, on the death of defendant No. 5, 
be null and void and ineffectual as against 
the plaintiffs’ reversionary rights. The 
Subordinate Judge dismissed the plaintiffs’ 
claim. The plaintiffs filed anappeal to this 
Oourt on 9nd October, 1922, On 15th April 
1933, defendant No. 1, Gulab Singh, died. 
No application, however, was made within 
the period prescribed by the Law of Limita- 
tion for bringing the „legal representa- 
tivesof the decessed Gulab Singh on the 
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record. The inevitable result was that the 
appeal abated automatically as against 
Gulab Singh, defendant-respondent No. 1, 
vide Churya v. Baneshwar (19). When the 
appeal came up for final hearing an appli- 
cation waa made on the 19th May, 1928, 
under O. XXII, r. 9, Civil Procedure 
Code, praying that on certain specifi- 
ed grounds the abatement may be eet 
aside. This application was rejected by 
the learned Judges who were hearing the 
appeal. Atthis stage Counsel for theremain- 
ing respondents took the preliminary objec- 
tion that as a result of the abatement of the 
appeal against defendant-respondent No.1, 
the whole appeal had become infructuous 
and could not proceed against the surviving 
defendants-respondents and must, therefore, 
abate and be dismissed in its entirety. On 
the other hand, Counsel for the appellants 
contended that the appeal abated only 
against the deceased respondent and 
could proceed against the remaining re- 
spondents for decisions on the merits. A 
number of cases were cited on behalf of the 
parties and the learnad Judges, in view of 
the undoubted conflict of authorities on 
the subject, ,directed that the question 
may be referred toa larger Bench so 
that an authoritative pronouncement may be 
made on it once and for all, as the point 
involved was of considerable importance 
in daily practice The terms of the 
reference are as follows:— 

“X sells immoveable property.to A, B,C 
-and D.* Iu the sale deed it is stated that 
the property has been sold to the vendees 
in equal shares. The reversidners of the 
vendor institute a suit for a declaration 
that the sale shall not affect their reversion- 
ary rights after the vendor's death. The 
suit is dismissed and the plaintiffs appeal. 
Daring the pendency of the appeal A, one 
of the vendees, dies and, as his representa- 
tives are not brought on the record within 
time, the appeal abates as against A. Oan 
the appeal proceed against B, C and D, the 
surviving vendees-respondents, or must 
the abatement of the appeal as against A 
result in the dismissal of the appeal in its 
entirety?” 


Before I proceed to discuss the conflict- 
ing mass of case-law on the subject it is 
desirable to approach the question referred 
tothe Full Bench as an abstract proposi- 
tion of law and to try to find out the proper 
solution according to the general principles 


(19) 93 Ind. Cas. 313; 48 A. 334; 24 A. L, J. 369; A. 
T. R. 1926 All. 217; L. R. 7 A. 297 Rev. 
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of law, without being hampered by the 
judicial decisions of the various High 
Courts in India. 

The sale-deed isin favourof four differ- 
ent persons. It is true they are 
brothers, but their shares are clearly 
specified aud each is entitled to a one-fourth 
share only. This being soit was open to 
the plaintiffs to bring four separate suits at 
one and the same time against each of these 
four defendants. And while these four 
parallel suits were proceeding, if one of the 
defendants in one of these suits had died 
and his legal representatives had not been 
brought on the record with the result 
that the suit abated as against him, it 
cannot be argued with any show of reason- 
ing that the three other suits against the 
three other defendants would have also 
abated. This being so, I fail to under- 
stand what difference does it make if the 
plaintiff brings one suit against these four 
persons, the extent of whose interest in the 
saleof 19th July is clearly defined. The 
same principles would apply to the present 
appeal, having regard to the provisions of 
0. r. ll, Oivil Procedure Code. 
Itis true that there is no apportionment 
of consideration, but this ought mot to 
make any difference because the plaintiffs 
are challenging the transfer of the alleged 
ancestral property by the father in favour 
of the vendees and it is a matter of in- 
difference to them as to what sum, by way 
of consideration, was paid by each of the 
four vendees. Wecan test this proposition 
by assuming that instead of the ssle deed 
there had been a deed of gift, without any 
consideration. The position would not 
be altered. It would be open to the plain- 
tiffs to bring a suit challenging the transfer 
by way of gift and the total absence of 
consideration would not make any differ- 
ence to their claim. Thus the fact that the 
amount of consideration is indicated by one 
lump sum ought not to affept the ques- 
tion which we have to consider. 

Reverting to the four separate suits 
already assumed it cannot be urged that 
the plaintiffs would not be competent to 
withdraw one of the suits against the sole 
defendant in one of the suits under 
O. XXIII, r. 1, Civil Procedure Code. Again, 
there would be nothing to prevent the 
plaintiff from entering into a compromise 
with the defendants in one of the suits 
and as a result of the compromise asking 
the Court to dismiss that suit. Applyin 
the same reasoning to the present 8ppe 
in view of O, X XII, r. 11, Civil Procedure 
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Code, in my opinion, it would be competent 
to the plaintiffs-appellants either to 
withdraw unconditionally their appeal qua 
defendant-respondent No. 1 or to enter 
into a compromise with him and then ask 
the Court to dismiss the appeal as against 
him. This being so, I cannot understand 
how on general principles the mere fact 
that one of the defendantsor respondents 
has died it should follow as a matter of 
course that the whole suit or appeal should 


abate. 

Under the old Oode, Act XIV of 1882, 
8. 368, which was the section correspond- 
ing to O. XXII, r. 4 of Act V of 1908, the 
words used by the Legislature were: 

“When the plaintiff fails to make such 
application within the period prescribed 
therefor the suit shall abate”. 

It is significant that even under the old 
Codeand in spite of the phraseology used 
in s. 368 there were cases that the total 
abatement of the suit would not followin 
case the interests of the several defendants 
were distinct and capable of separation, 
The present Code of Civil Procedure has 
introduced an important change by altering 
the. phraseology of O. XXII, r. 4, and we 
find that the language of sub-r. (3) is a 
distinct departure from the phraseology 
of the old s. 368,in that it lays down that 
“where within the time limited by law no 
application is made under sub-r. (1) the 
auit shall abate as against the deceased 
defendant,” 

The italicized words introduce an im- 
portant change and the meaning of the 
text standing by itself is clear and un- 
mistakable, in that it lays down that from 
the mere fact that the suit has abated 
against the deceased defendant it does 
not necessarily follow that it would abate 
against the remaining defendants as well. 
In fact there are some cases, which I 
shall presently discuss, which have laid 
down the proposition that by reason of 
this altered phraseology the suit or appeal, 
as the case may be, must proceed, as a 
matter of course, even if it has abated ag 
against a particular defendant or respond- 
ent. Iam not prepared, with due defer- 
ence, to accept this broad and general 
statement of law. It would, in my humble 
judgment, depend upon the nature of the 
suit and the relief claimed. There are 
some suits which, from their very nature, 
cannot proceed if one of the defendants dies 
and his legal representatives are not duly 
brought on the record. One very good 
test is whether the particular suit was one 
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which, when originally instituted, could 
have proceeded in the absence of a party. 
I may illustrate the proposition which I 
am submitting by referring to a suit for 
partition or for the dissolution of part- 


.nership and rendition ofaccounts. There 


is a very good illustration ofa suit belong- 
ing to the latter class, In Raj Chunder 
Sen, v. Gangadas Seal (20) which was a 
suit for accounts and for winding up the 
affairs of a partnership which had subsist- 
ed between the plaintiffs and the several . 
defendants, there were complicated ques- 
tions between the parties inter se as regards 
their respective relations. One of the 
defendante-respondents in the suit died, 
An application tojbring his legal representa- 
tives on the record was made and being 
time-barred was eventually dismissed. It 
was held by their Lordships of the Privy 
Council that the nature of the suit was 
such that the cause of action did not 


survive againstthe remaining respond- 
ents and, therefore, the whole appeal 
abated. 

Some cases of injunctions also present 


similar features, Thusif several plaintiffs 
bring ajoint suit for a mandatory injunc- 
tion against a defendant and obtain a. 
decree and the defendant appeals, and 
during the pendency of the appeal one of 
the plaintiffs-respondents dies and his 
legal representatives are not brought on 
the record, the result would bea deadlock. 
The decree in favour of the deceased 
plaintiff-respondent would become final and 
his legal representatives would be entitled 
to execute ity while the defendant, in case 
he succeeds in his appecl against the 
remaining plaintiffs-respondents, would 
be powerless to stop them from executing 
the decree in their favour. In this class 
of cases also it is not possible to allow the 
appeal to abate against one of the respond- 
ents only and to proceed with its trial 
as against the remaining respondents. 
The appeal must abate as a whole, 
A case of this kind is to be found in 
one Khan v, Sher Muhammad Khan 
21). 

| My view, therefore, is that the death of 
one of the respondents does not necessarily 
result in the abatement of the appeal in 
its entirety. The interpretation placed 
upon theconcluding words of O. XXII, r. 4 
(3), namely, that the appeal must, as a 


(20) 31 0. 487; 31. A. 71; 8 O. W. N. 442; 14M. L, 
J. 147; 1 A. L. J. 145; 8 Sar. P. O. d, 623 (P. O). 
iN 18 Ind. Oas. 256; 107 P, L., R. 1913; 84 P, W. R. 
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matter of course, proceed against the 
remaining respondents in spite of its 
abatement against the deceased respondent 
is too wide and is not justified. As already 
stated it would depend entirely upon the 
nature of the suit, and if the suit, havin 
regard to its frame and character, coul 
proceed in the absence of the deceased 
defendant there is no reason why (he 
appeal should not ordinarily proceed 
against the surviving respondent or respond- 
ents. 

I may observe that the cases of the 
members of 8 joint Hindu family govern- 
ed by the Law of Mitakshara, being parties 
to asuit or appeal, and the case of parties 
to 8 suit for pre-emption, are governed 
by different principles which are not 
applicable to the facts of the reference 
before us. 

As regards the case-law on the subject 
I would naturally begin with a discussion 
of the cases of our own High Court and 
of its predecessor, the Ohief Court of the 
Punjab. In Mir Nawab v. Hordeo (22) one 
out of the two persons, {who represented 

-a numerous body of respondents under 
0. I, r. 8, Civil Procedure Code, died during 
the pendeney of the appeal before the 
Chief Court and the application to bring 
his legal representatives on the record was 
rejected as it was made after the expiry 
of the period of limitation. The learned 
Obief Judge, referring to the terms of 
O. XXII, r. 4 (3), Civil Procedure Code, ob- 
served that they were imperative and that 
no case has been established which would 
justify a departure from the rule that the 
appeal shall be dismiesed under tlie circum- 
stances. It is clear that the learned Ohi«f 
Judge was thinking of the provisions of 8. 
368, Civil Procedure Code (Act XIV of 1882) 
which provided that if the plaintiff failed 
to make euch an applieation within the 
period prescribed therefor, the suit shall 
abate. Order XXII, r.4 (3), of the Code 
of 1908 says exactly the contrary, namely, 
that thesuit shall abate as against the 
deceased defendant. Thus the reference 
to the terms of O. XXII, r. 4 (3), Civil 
Procedure Code, is inaccurate. Then follows 
the following cryptic paragraph : — 

“The decree was joint and we concur 
in the exposition of the law contained in 
the judgment of a Division Bench in 
Civil Appeal No. 649 of 1907, that on 
the death of one of two representatives of 
the body of respondents the appeal abates.” 

(22) 12 Ind. Cas, 871; 60 P, R. 1913; 42 P. L. R. 1912; 
238 P. W.R. 1911, 


BANT SINGH V. GULAB SINGH. 


427 


I am at a loss to understand the exact 
meaning of this sentence. It only conveys 
to my mind the impression of rough and 
ready injustice, 


I find, however, that this judgment 
was animadverted upon in Hadu v. Lala 
w where the learned Judges observe as 
ollows:— 


"We do not rely upon Mir Nawab v. 
Hardeo (22) which is a very brief judg- 


. nient and which is based upon an unpublish- 


ed ruling, the particulars of which appear 
to have been wrongly quoted and which 
we have beenunable to find,” 

Therefore this case cannot be of any help 
to the respondents, 

Nazir Khan v. Mangli (11) goes to the 
other extreme and, while distinguishing 
Mir Nawab v. Hardeo (22) it puts avery 
wide construction upon O, XXII, r. 4 (3) 
Civil Procedure Code, and lays down that 
the appeal abates only against the deceas- 
ed respondent implying thereby that it 
would proceed in the ordinary course 
against the other respondents. As I 
have already stated such a general state- 
ment of law is misleading and in fact goes 
toofar. I find that the learned Judges do 
not refer to any authorities toany general 
principles of law in support of their view. 

-The most important case on which Counsel 
for the defendants-respondents relied in 
support of his contention is Khuda Bakhsh 
v. Mathra Das (1). In that case, Ghulam 
the father of the plaintiff, sold the land iu 
anit to One Mathra Das, who in his turn 
sold it to four persons in specified shares 
On the death of Ghulam, his son, brought a 
suit claiming to recover possession of the 
land from the vendees. In this suit Mathra 
Das was impleaded as a pro forma defendant 
while the suit was contested by the trans- 
ferees from Mathra Das. The trial Court 
decreed the suit, but the lower Appellate 
Court on appeal, dismissed the plaintiff's 
claim. The plaintiff filed a second appeal 
in the Ohief Court and while this appeal 
was pending one of the purchasers from 
Mathra Das, namely, Muhammad Din, defend- 
ant-respondent, died and no application 
was made to bring his legal representatives 
on the record. The appeal consequently 
abated so far as Muhammad Din's share in 
the land wasconcerned. The question arose 
whether the appeal could be continued 
against the remaining three transferees from 
Mathra Das. It may be observed here that 
although the area which each transferee 
was to take was specified in bighas, the 
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total area covered by the sale-deed was 
joint and undivided. The learned Judges 
following Hem Kunwar v. Amba Prasad (23) 
observed thatas the land was joint, the 
liability of the co-sharers was also joint at 
present even although on partition each of 
the contesting defendants would be allotted 
acertain share. They accordingly held that 
the appeal cannot proceed against any of the 
respondents and must, therefore, abate in 
its entirety. The Allahabad decision arose 
out ofa suit for recovery of possession 
of certain land. It r 
four plaintiffs, namely, Raj 
Musammat Mohni, Musammat 
Kunwar and Hem  Kunwar, 
claimed to be jointly entitled to the land 
in snit. The Court of first instance decreed 
the plaintiff's claim, The defendants went 
up in appeal to the lower Appellate Court 
and impleaded the four plaintiffeas respond- 
ents. While the appeal was pend- 
ing the appellants mado an application 
alleging that Musammat Mohni and 
Musammat Lachha Kunwar two of the 
plaintiffs-reapondents, had died and that 
Hem Kunwar who was already on the 
record, was their legal representative. 
Accordingly necessary alteration was made 
in the array of defendants. At the hearing 
of the appeal Hem Kunwar satisfied the Court 
that Musammat Mohni was alive and that 
he was not the legal representative of 
Musammat Lachha Kunwar and that in 
any event the application to place him on 
the record as her legal representative 
was made more than six months after the 
date of her death. It appeared that notice 
of the appeal was not served on Musammat 
Mohni and with regard to Musammat 
Laehha Kunwar it was held that Hem 
Kunwar had been wrongly placed on the 
record as her legal representative. 
The lower Appellate Court decreed the 
appeal in the following terms. It is 
decreed that the claim of the plaint- 
iffs-respondents Raj Bahadur and Hem 
Kunwar be dismissed with’ costs and the 
appeal of the defendants-appellants be dis- 
missed with costs as against the plaintiffs- 
respondente, MusammatMohni and Musam- 
mat Lachha Kunwar. 

Hem Kunwar and Raj Bahadur went up 
in appeal to the High Court and a learned 
single Judge decreed the appeal, holding 
that it was One where the right to appeal 
did not survive against the surviving res- 
pondenta only, but against them and the 
representatives of the respondent who had 
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died and that having regard to the provisions 
of s. 368 read with s, 552, Oivil Procedure 
Code ActX1V of 1882, the wholeappeal before 
thelower Appellate Oourt should have abat- 
ed There isno discussion of any principles of 
law in the judgment, nor do we know whe- 
ther the interests of the several plaintiffs- 
respondents in the lower Appallate Court 
were specified and discriminated. This 


difficulty was experienced by a Bench of 


the Oaleutta High Oourt in a case in Joy 
Gobind Laha v. Monmatha Nath Banerjee 
(24) - while considering the case of 
Hem Kunwar v. Amba Brasad (23). In 
my opinion in the absence of any clear in- 
dication that the shares of the plaintiffs-re- 
spondants were distinctly specified, the 
Allahabad case was not an authority which 
would support the decision of the learned 
Judges in Kkuda Bakhsh v. Mathra Das(1). 
In my humble judgment, haviug regard to 
the nature of the suit and the provisions 
ofO. XXII, r 4 (3), Civil Procedure 
Code, this case was wrongly decided. 
There was nothing at all to prevent 
ihe appeal from proceeding against the 
surviving defendants-respondenta after 
the appeal had abated against Muham- 
mad Din. The plaintiff, if successful 
against the threa contesting respondents, 
could obtain joint possession of the proper- 
ty along with the legal representatives of 
Muhammad Din under the provisions of O. 
XXI, r. 55 (2), Civil Procedure Code.- There 
isno principle either oflaw orof equity 
whieh would justify the Court in depriving 
the plaintiff of such advautage ashe may 
be entitled to, in ease he is successful on 
the merits, in his appeal. 

The case in Hadu v. Lala (2) purports 
tofollow Khuda Bakhsh v. Mathra Das (1). 
This case was in my opinion, correctly decid- 
ed on its own facts, irrespective of the 
decisionin Khuda Bakhsh v. Mathra Das (1). 
The case arose out of a suit which the 
plaintiffs, the proprietors of taraf charhda, 
had brought against the defendants, their 
co-proprietors, for a declaration that the 
shamilat land of their taraf was divisible 
between the proprietary body of the taraf 
according to their ancestral shares and not 
according to the entries in the khewat, 
The trial Court dismissed the suit. The 
defendants filed a first appeal in the Ohief 
Court and while the appeal was pending 
one of the defendants-respondents, namely 
Daim, died. An application to bring his 
legal representatives on the record was filed 
too late and the appeal was held to have 

(24) 33 C. 580. ; : 
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abated against Daim. It was rightly held 
thatthe suit abated as a whole. It would 
at once appear from this brief statement of 
the facts ofthe case thatit was a suit in 
which from its very nature it was necessary 
that all the members of the proprietary body 
should be arranged before the Oourt, either 
as plaintiffs or defendants, so that thej 
rights may be fully determined and ad- 
justed. The learned Judges applied the 
correct test that the suit could not have 
been correctly framed and instituted if 
Daim had been left out of the array of 
parties. 

The case in Jamna v. Sarjit (5) belongs 
to the same class of cases and may be taken 
to have been correctly decided by the 
learned single Judge, although unfortunate- 
ly, the judgment comes to an end somewhat 
abruptly without any discussion of authori- 
ties or legal principles. 

The case in Inayat v. Ganga (8) was a 
mortgage suit brought by the plaintiff for 
possession of certain land on the allegation 
that the mortgage on the land had been 
discharged. ‘The suit was dismissed by the 
trial Court and while the plaintiff's appeal 
was pending in the lower Appellate Oourt, 
Sukhu, a co-mor ee, who was impleaded 
83 one of the respondents, died and his legal 
representative was not brought on the 
record. The lower Appellate Oourt accord- 
ingly dismissed the suit. In second 
appeal a Bench of the Chief Court rightly 
held thatthe plaintiff's suit could not have 
proceeded at all unless Bukhu in his capa- 
city as a co-mortgagee had been mpleaded 
andon his death as a respondent the 
appeal could not have proceeded from the 
very nature of the suit. I have no doubt 
that the learned Judges while deciding 
this appeal had in their mind the well- 
known principles of law thatin a mortgage 
suit every person having an interest in the 
mortgage security should be joined as a 
party that a mortgage is primarily indivisi- 
ble and that except in special circumstances, 
which did not exist in the case before them, 
the integrity of the mortgage cannot be 
broken. Therefore, the decision was based 
upon different principles which have no 
application to the present case. 

We now come toan important judgment 
in Zainab Bibi v. Rohila (6) which fully 
supports the appellants’ contention. In 
this case the plaintiff brought a suit 
against nine defendants for posses- 
sion of certain lands on the ground that it 
was self-acquired property of the last owner 

, ‘aud that the plaintiff, as his daughter, ‘had 
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a preferential rightlas against the defendants 
who were collaterals. The trial Court dis- 
missed the suit. The plaintiff came up in 
appeal to the Chief Court, One Sadar Din, 
defendant-respondent, died without his 
legal representatives being brought on the 
record. Thesuit consequently abated as 
against Sadar Din. It was urged on behalf 
of the remaining defendants-respondents 
that the appeal abated as a whole, but this 
cohtention was overruled by the learned 
Judges who held that Sadar Din had no 
joint right with his co-defendants but each 
had a separate interest and, thore- 
fore, Sadar Din’s heirs will retain the shares 
secured to him by the decree of the trial 
Court and that there was nothing to prevent 
the plaintiff-appellant from attacking the 
remaining defendants-respondents. The 
learned Judges referred to Khuda Bakhsh v. 
Mathra Das (1), but observed that that case 
presented features which differentiated it 
from the case before them. With due res- 
pect to the learned Judges I fail to see any 
differentiating features. The position of 
the defendants in Khuda Bakhsh v. Mathra 
Das (1) as well as Zainab Bibi v. Rohila (6) 
was practically the same. However, the. 
case supports the contention of the 
appellant and is an authority in his favour, 
In my judgment the decision proceeds on 
the right principle. 

Zainab Bibi v. Rohila (6) was followed by 
a Division Bench of two Judges in Nandoo 
Singh v. Baljit Singh (8). The facts of the two 
cases are exactly similar, with this 
difference only, that the case in Nandoo 
Singh v. Baljit Singh (8) was a suit for a 
declaration and, therefore, isan authority 
which supports even more fully the con- 
tention of the appellants in the reference 
before us. I need not stop to consider the 
case in Devi Das v. Muhammad (10) 
which, although decided by two learned 
Jadges, does not contain either any discus- 
sion of legal principles or of the reported 
decisions on the subject. 

In the case in Sardari Lal v. Ram Lal (25) 
three persons obtained a joint decree on 
the foot of a mortgage for a sum of Rs. 6,670 
with costs realizable by the sale of the 
mortgaged property. The defendant ap- 
pealed to the High Court and while’ the 
appeal was pending one of the plaintiffs- 
respondents died and her legal representa- 
tives were not brought on the record. The 
learned Judges observed thab under O. XXII, 
r. 4, Civil Procedure Oode, the appeal abates 

(35) 57 Ind. Oas, 193; 1 Lah, 225; 1 Lah, L. J, 325; 
143 P, L. R, 1920, 
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entirely unleas the right to appeal survives 
so far as the present respondents are con- 
cerned”, 

With due respect I beg to submit that 
O. XXII, r. 4, Oivil Procedure Code, says 
exactly the contrary, in that it provides 
that the appeal shall abate as against the 
deceased defendant only and not in ite en- 
tirety, In any event this case does not 
apply to the facts of the reference because 
here the decree;was for a single sum” of 
money and was joint in its character, the 
shares of the decree-holders not being 
specified. 


The case in Raghbir Saran v. Sohan Devi 
(7) presents certain difficulties though the 
decision is correct. The widow of B.S., while 
in possession of her husband's estate made 
a gift of four items of property in favour 
of defendants Nos. 2 and 3. These donees 
sold one of the items of property to defend- 
ants Nos. 4 to 36. The property sold was 
indicated by 29 shares, 27 of which were trans- 
ferred to vendees Nos. lto 27 and the re- 
maining two shares to vendees Nos. 28 to 31, 
A suit was brought by tbe adopted son of the 
deceased B, S, for possession of the property 
transferred by the widow. While the suit 
was pending, one of the vendees, namely, 
Hargopal (defendant No. 30) died and no ap- 
plication to bring his legal representatives 
on the record was madejwithin time. The suit 
therefore, abated against Hargopal. The tria 
Oourt dismissed the whole suit holding that 
as a result of the death of Hargopal the 
whole suit had abated. Plaintiff appealed. On 
behalf of the respondentait was conceded 
that the appeal could not possibly abate 
against the defendants (Set II), It was, 
however, contended that the suit abated 
as against the co-vendees of Hargopal (Sat 
I. Reliance was placed by the respondents 
upon thecase of Khuda Bakhsh v. Mathra Das 
(1) and it was argued that as the interests 
of the vendees (Set I) were joint in the 
sense that the property acquired by them 
under the sale deed had not been actually 
divided, therefore, the appeal abated against 
this set of defendants. The learned Judges 
while distinguishing the case of Sardara v. 
Allayar (26) observed that  Hargopal, 
the. deceased defendant-respondent, had 
only 1/2¥th share according to the specifi- 
cation of shares in the sale-deed and that, 
therefore, his co-vendees had no concern 
with this 1/29th share. In my judgment, 
having adopted this line of reasoning, 
the learned Judges should have refused to 
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follow the rule of law laid down in Khuda 
Bakhsh v. Mathra Das (1). The learned 
Judges, however, tried to distinguish the 
facts ofthecase before them from those of 
Khuda Bakhsh v. Mathra Das (1) by observ- 
ing that in the latter case the son who had 
brought the suit to avoid the effect of the 
aple-deed executed by his father could 
not achieve his object and obtain possession 
of any portion of the property without gett- 
ing rid of the sale-deed and that as the sale- 
deed was a joint one, the suit could not pro- 
ceed against the surviving defendants alone. 
The learned Judges seem to be under the 
impression that Khuda Bakhsh v. Mathra 
Das (1) was a suit for the cancellation of a 
deed of sale. Asa matter of fact it was a 
suit for possession and on the plaintiff's 
proving his title the sale-deed would no 
longer have any legal effect. The learned 
Judges, however, relied upon the principles 
of law laid down in Zainab Bibi v. Rohila (6) 
and held that the suit abated only as regards 
the interest of Hargopal, the deceased 
defendant, and should have been allowed to 
proceed against the remaining defendants. 
The learned Jadges having decided to 
follow the principle of Zainab Bibi v. Rohila 
(6) should have consistently dissented from 
the case in Khuda Bakhsh v, Mathra Das (1). 


` The distinction which has been made, as [ 


have tried to show, ia not the right distinc- 
tion. The decision of the learned Judges, 
however, in Raghbir Saran v, Sohan Devi (7) 
is correct, and 1 follow it as well as the 
principle of the decision on which it is 
founded, namely, Zainab Bibi v. Rohila (6). 

Raghbir Saran v, -Sohan Devi (T) and 
Zainab Bibi v. Rohila (6) have been recent- 
ly followed by a Bench of this Court in the 
ease of Jalal v. Bahawali (9) where the 
facts were very similar and the learned 
Judges observed that where the interests of 
the reversioners of the deceased proprietor 
were ascertainable and originally a suit 
could have been brought against some of 
the defendantsin respectof the land which 
fell to their share there was no reason why 
on the abatement of the appeal against one 
of the respondents (reversioners) the appeal 
should not proceed against the remaining 
respondents the extent of whose respective 
interests was clearly defined. 

Lastly, I may refer to the decision of a 
learned single Judge in Karam Khan v. 
Mast Ali Khan (16) which besides the 
folowing Raghbir Saran v. Sohan Devi (7) 
and Zainab Bibi v. Rohila (6), further relies 
upon the principle of the recent case in 
Darshan Das v. Bikramajit Rat (12). The 
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learned Judge observes that the question 
whether the appealabates in whole or in 
part depends on whether the interests of 
the respondents are or are not separately 
defined and if they are, the appeal would 
abate only as against the interests of the 
deceased respondent. This, in my opinion, 
is the correct principle deducible from he 
cases relied upon by the learned Judge. 

Thus the preponderance of the relevant 
judieial authority in this Court is in. favour 
of the contention put forward by the learn- 
ed Counsel for the plaintiffs-appellants. In 
my humble judgment the case in Khuda 
Bakhsh v. Mathra Das (1) and other cases 
which have followed its authority were 
wrongly decided. 

In the Bombay High Oourt the current 
of decisions has been uniform and this per- 
haps accounts for the paucity of the case- 
law onthe subject. The first case of any 
importanee is Chandarsang Versabhai v. 
Khimabhai Raghabai (14). This was a suit 
for possession which the trial Court dec- 
reed, There was an appeal to the lower 
Appellate Court and during the course of 
the appeal one of the plaintiffe-respondents 
and one of the defendants-appellants died 
and their respective legal representatives 
were not brought on the record. The lower 
Appellate Court dismissed the appeal on 
the ground that the land being held in 
common the appeal was, therefore, defective 
for want of parties. The defendants filed 
a second appeal in the High Court and the 
learned Judges, so far as the death of the 
deceased respondent was concerned, held 
that the lower Appellate Court ought to have 
acted under the provisions of s, 368, Civil 
Procedure Code (now O. XXII, r. 4 (3) of 
the new Code), and declared that the ap- 
peal had abated as spa him only and 
should have proceeded against the rest of the 
respondents under s. 544, Civil Procedure 
Code (now O. XLI, r. 4, Civil Procedure 
Oode). They accordingly set aside the 
order of the dismissal of the appeal and 
remanded the case to the lower Appellate 
Court for disposal, This case was followed 
in Bat Full v, Adesang (27). This was a 
suit in which the plaintiff claimed a certain 
undivided area out of a larger area against 
a number of defendants, While the suit was 
. pendingin the trial Oourt some of the de- 
fendants died and their legalrepresenta- 
tives were not brought on the record, 
The trial Oourt dismissed the suit hold- 
ing thatit abated in its entirety. It was 
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held in appeal by the High Court that the 
proper course for the Oourt below was 
to follow Chandarsang Versabhat v. 
Khimabhai Raghabhai (14) and to declare 
that the appeal had abated against 
the deceased defendante-respondents and 
to proceed to hear ithe appeal on the 
merits as against the other respondents. 
The last and the most important Bombay 
case isto be found in Shankarbhai Man- 
orbhai v. Motilal Ramdas (13) in which the 
learned Acting Ohief Justice delivered a 
very instructive judgment. This was a 
suit for possession of a certain house site. 
The plaintiffs were related toeach other 
asuncle and nephew and claimed the 
land in suit 88tenante-in-common. While 
thesuit was pending the nephew died 
and his widow was duly brought on the 
record and the suit was decreed. After 
the appeal had been filed by the defend- 
ant in the lower Appellate Court, the 
widow, who was impleaded as respondent 
No, 2,died and her legal representatives 
were not brought on the record, but an 
application was made by the defendant- 
appellant that plaintiff-respondent No. L 
washer heir and legal representative 
and that the appeal could proceed against 
him. Respondent No.1 opposed this ap- 
plication and mentioned the name of 
the proper heir and legal representative 
of the deceased lady, respondent No. 2, 
and urged that as the said legal repre- 
sentative had not been brought on the 
record, the appeal abated as.regards 
respondent No. 2. The lower Appellate 
Gourt held that the appeal abated not 
only against respondent No. 2 but in its 
entirety, the reasoning being that the 
shares of the plaintiffs-respondents not 
being ascertained, any decree which 
might be passed against respondent No, 1, 
in case the defendants’ appeal was 
successful, would be infructuous, as the 
decree in favour of respondent No, 2 
would continueto stand. This reasoning 
was not accepted in appealby the High 
Court and it was held that the order 
treating the appeal as having abated in 
respect of respondent No.1 as well, was 
wrong, there being nothing in O. KALI, 
r. 4 (3), Civil Procedure Code, whioh would 
justify the abatement of the whole appeal. 
Shah, Ag. O. J. fully realized that there 
might be difficulties when the relief 
which the Court may grant against the 
remaining respondents in appeal is not 
likely to be effective. Herightly observed 
that that difficulty must depend largely 
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upon the nature of the suit and the 
possible relief that can be granted in 
appeal, under the circumstances of the 
particular case. He, however, pointed 
out that, ordinarily speaking, if the appel- 
lant succeeded in proving kis case on the 
merits, there was no reason why he should 
be deprived of the possible advantage 
that would accrue to him by obtaining 
adecree against the surviving respondent 
or respondents and making as much as 
he can out of the said decree. Fawcett, 
J.,inthe course of the judgment re- 
ferred to the case Kali Dayal Bhatta- 
charjee v. Nagendra Nath Pakrashi (28) 
which seems to ley down the contrary 
view but he followed Chandarsang Ver- 
sabhai v, Khimabhat Raghabhai (14) and 
held that it was not a necessary conse- 
quence in every case that the whole appeal 
should abate. 

He observed that if the appeal ultimate- 
ly succeeded the result will not be so anoma- 
lous or inconvenient that the Court should 
merely on that 
decree in favour of the defendant-appel- 
lant against respondent No. 1. 

He pointed outthat in such a case the 
result will be that while the appellant 
would fail against respondent No. 2 he 
shall succeed against respondent No, 1 and 
the order of the lower Appellate Court 
could be modified by directing that the 
defendants do put the legal representa- 
tives of plaintiff-respondent No. 2 in joint 
possession of the property while the suit 
of plaintiffNo.1 as regards his share 
would stand dismissed, I entirely agree 
with thisreasoning and in my humble 
judgment thereis nothing anomalous or 
impracticable in framing a decree on these 
lines in the circumstances of the case 
which their Lordships of the Bombay 
High Oourt had before them. I have 
in my experience come across many 
decrees where a suit instituted against a 
large array of defendants had abated 
against one or more defendants and decreed 
against therest,orthe plaintiff has en- 
tered into a compromise with one or more 
of the defendants and asked the Court as 
a result of that compromise to dismiss 
his claim against them. The decree simply 
mentions the result of the abatement 
orthe compromise as regards the said 
defendant or defendants, and in case the 
poe succeeds on the merits grants 

im adecree against the remaining de- 
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fendants. Having regard to the provisions 
of O. XXII, r. 11, Oivil Procedure Code, 
and s. 107, Civil Procedure Code, Ifail to 
underetand why & similar decree may not 
be possible in an appeal which has partially 
abated as regards some of the re- 
spondents and only has succeeded ag@inst 
the remaining respondents, No question 
oftontradictory decrees on the record of 
one suit arises in the case. There would 
be only one decree in thesuit, but having’ 
regard tothe course of events the rights 
of the various parties under the decree 
would be distinct and capable of 
being separately dealt,with in execution. 

Turning to the decisions of the Allaha- 
bad High Court, I have already dealt 
with thecase in Hem Kunwar v. Amba 
Prasad (23). Neave, J., sitting singly in 
Daya Ramojha v. Ram Narain (29) followed 
Kali Dayal Bhattacharjee v. Nagendra 
Nath Pakrashi (28) a case which came up 
before himunder the following circum- 
stances: Three persons who were not 
members of a joint family, brought a suit 
and obtained a joint decree for possession 
of certain property. The defendant ap- 
pealed to the lower Appellate Court and 
before the appeal was decided one of the 
plaintiffs-respondents, namely, Ram Narain, 
died and as his legal representatives were not 
brought on the record, the appeal was held 
to have abated against him. The appeal 
was apparently dismissed by the lower 
Appellate Court on the merjts. The 
defendant went in second appeal to the 
High Cour when a preliminary objection 
was raised that the decree being.one for 
joint possession in favour of three persons, 
the appeal could rot  proeeed against 
two of them only. The learned Judge 
gave effect to this objeetion and held that 
where a joint deoree had been obtained 
and the appellant had failed to bring on 
the record the legal representatives of one 
of the joint decree-holders who had died, 
though under O. XXII, r. 4, Civil Procedure 
Code,the appeal abated against the deceased 
plaintiff-respondent only, the result of such 
abatement would be thatthe appeal would 
become imperfectly constituted so that in 
the absence of a necessary party the 
Oourt would be unable to decide the 
appeal on the merits. The learned Judge 
accordingly dismissed the appeal. 

Another case Bikramjit Rai v, Darshan 


_ Das (30) came up before the same learned 
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Judge, but I nsed not diecuss it as it went 
up in appeal under the Lstters Patent 
before a Bench of two learned Judges in 
Darshan Das v. Bikramajit Rai (12). The 
facts of the case are briefly these: A 
certain Mahant transferred the property in 
suit to a woman named Musammat Sobhagi. 
She in her turn transferred her interest 
under a sale-deed to several persons in the 
following manner: 


B and G zs .. $ share, 
G, Rand J share, 
K and R share, 


A suit was brought by the successor of the 
Mahant for possession of the property 
which had been the subject-matter of these 
transfers. It was dismissed by the trial 
Ooaurí. The plaintiff appealed and the 
lower Appellate Court decreed the suit, 
While the appeal was pending in the lower 
Appellate Court, G died but no steps 
were taken to bring his legal representa- 
tives on the record, nor was the matter 


brought to the notice of the lower Appel- 


late Court. The lower Appellate Oourt 
. decreed the plaintiffs suit. In second 
appeal filed by the defendants the attention 
of the learned single Judge was drawn 
io the fact that G had died while the 
appeal was pending in the lower Appellate 
Court and that his legal representa- 
tives had not been brought on the record 
and it was argued that the appeal abated 
888 whole. The learned Judge accepted 
this conéention and allowing the appeal 
dismissed the plaintiff's suit, It appears 
that the attention of the leamed single 
Judge was not drawn to the fractions 
already mentioned indicating the shares of 
the various groups of transferees from 
Musammat Sobhagi. Accordingly the 
learned Judges in the Letters Patent 
Appeal modified the decree of the single 
Judge and held that the appeal abated 
only against the half share which represent- 
ed the joint and undivided interest of B 
and G. Io other words the learned Judges 
treated the various fractions and the 
various groups of transferees who jointly held 
them as so many separate watertight compart- 
ments which stood independently of each 
other so that one compartment could not be 
affected by the partial abatement of the 
appeal qua another compartment asa re- 
‘sult of the deathof an individual belong- 
ing to that compartment. Thus the appeal 
was decreed against the two groups of 
transferees, namely, G. R. and J (—1) and 
K, R (+4) and dismissed against the 
group B and G(=4), The learned Judges 
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justified their decision by observing that 
to hold otherwise would lead to the iacon- 
venience of there being two contradictory 
decrees in the course of one suit with re- 
gard to the same property. This ruling 
supports the plaintiff appellant's eonten- 
tion, in. So far asit held that the appeal 
abated only partially against’ the parties 


who were holding a particular share and > 


could proceed against the holders of the 
rémaining shares, 

I may observe that shortly afterwards; 
in the ease reported as Narain Das v. Sheo 
Din (31) Bulaiman,J., who delivered the 
judgment of the Court in. Dárshan Das v. 
Bikramajit Rai (12) dealing jwith the ques- 
tion of the abatement df the appeal against 
one or more ofthe defendants ina suit for 
joint possession seems to have modified his 
view and observed as follows :— 

"In any case, very often an Appellate Court 
may uphold the decree in favour of some 
of the plaintiffs and may dismiss the claim 
of the other plaintiffs lt, therefore, seems 
to methat ina case for joint possession of 
property brought by a number of plaint- 
iffs itis possible to dismiss the claim otf 
some and uphold the decree in favour of 
the others. The deoree is certainly a joint 


^ decree butthe rights of claimants are dis- 


tinct and can be considered individually 
and disposed of separately”. É 

This disposes of the contention based 
upon the alleged inconvenience of there 
being two contradictory decrees iu the same 
suit. In such cases there would be only 
one decree dealing with the rights of- the 
various parties and the history ofthe liti- 
gation would at a glance explain the 
meaning and purpose of sach decree, In 
the same case Mukerji, J., quoted with ap- 
proval the following passages from Shan- 
karbhai Manorbhat v. Motilal Ramdas (13): 
"It isenougo for our present purpose to 
point out that ifthe defendants succeed it 
would place them ina more advantageous 
position in so far as they would have then 
to aatisfy the plaintiff No. 2 only with refer; 
ence to the decree and not the plaintiff 
No. 1. 
This case, therefore, lends support to my 
view that there is nothing inlaw to pre- 
vent the same decree containing adjudica- 
tion as regardathe various rights and lia- 
bilities of the different parties to it. 

After the conclusion of the arguments 
I received the report of another case which 
came before threelearned Judges of the 


31) 91 Ind. Cas. 859; 48 A. 251; A. I. R. 1926 All 
235. 34 A. Ln 7. 300, rem a 
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Allahabad High Court. I am referring to 
the case in Fagira v. Hardewa (18), In 
that case the learned Judges held that 
where during the pendency of: a second 
appeal arising out of a suit for a declara- 
tion of title against two sets of defendants, 
one defendant belonging to the second set 
died and no steps were taken within the 
time allowed by law to bring his heirson 
the record, and the other defendants did 
not.represent the deceased, the appeal 
would abate as against the second set of 
defendants only, Bat not against the first 
eet whose interests were separate and dis- 
tinct from the other defendants, Mukerji, 


_J., expressed his definite opinion that when 


- "under the law his suit or appeal abates 


‘against one party only, the reat of the 


appeal orsuit must continue and cannot 
be dismissed: for want of parties. He goes 
on tosay that in a suitfor declaration if 
the plaintiff cannot obtain a declaration of 
title against some of the defendants, it 
does not follow that he should not obtain 
it against the other defendants as well, 

With this opinion I entirely agree. The 
learned Judge once again approves of the 
decision in Shankarbhai Manorbhai v. Moti- 
lal Ramdas (13) but having regard to the 
trend of decisions in the Allahabad High 
Court the learned Judge did not find him- 
self strong enough to differ from it and 
agreed with the other Judges that on the 
death of the defendant-respondent, when 
his legal representatives were not duly 
brought on the record, the appeal abated 
against the whole set of defendants with 
whom he was jointly holding the land in 
suit, Thus the weight of authority in the 
Allahabad High Oourt ison thewhole in 
favour of the appellants before us and the 
single Judge case in Gajraj Tewari v. 
Bhagirathi Panade (32) which follows Kali 
Dayal Bhattacharjee v. Nagendra Nath 
Pakrashi (20) need not be separately con- 
sidered, 


In the Calcutta High Court the course 
of decisions hss not been uniform, As 
matters stand now, Kali Dayal Bhattacharjee 
v. Nagendra Nath Pakrashi (28) which has 
been followed in a number of cases, may 
be taken to be the leading authority on 
the subject. This wasa joint suit for a 
declaration that the land in dispute apper- 
tained to the plaintiffs’ property in zemin- 
n riea well as by adverse posses- 
sion. The trial Court decreed the plaintiffs’ 
claim and gave the declaration sought for, 


[ (39) 74 Ind; Ona, 14; A, I, R. 1924 All, 95, 
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The defendants filed an appeal in the 
High Court. Scme of the plaintiffs-respond- 
ents died and their legal representatives 
were not brought on the record as requir- 
ed by law. The appeal, therefore, abated 
against the deceased respondents under the 
provisions of O. XXII, r 4, read with r. 11, 
Oivil Procedure Code. The question arose 
wMether the appealin viewof the nature 
of the suit could proceed against the other 
respondents and the decision of the trial 
Oourt intheir favour could be reversed. 
The learned Judges, while dealing with 
the conflict of decisions, pointed out that 
Rampini, J., had expressed divergent views 
on the subject in different cases. They, 
however, treated the decree in plaintiffs’ 
favour asa joint decree against the de- 
fendants who claimed one undivided inter- 
eat against the plaintiffs. 

On these facts they held that the appeal 
abated in its entirety. Their reasoning 
was that ifthe defendants’ appeal were 
allowed to proceed then, having regard to 
the nature of the claim and the decree of 
the trial Court, the result would be that 
the appeal would become imperfectly con- 
stituted and the appellants would no longer 
be in a position to invite the Court to ad- 
judicate upon the matters in controversy. 
They further pointed out the inconvenience 
of there being two contradictory declara- 
tions in the same suit, one by the trial 
Court in favour of the deceased plaintiffs 
and the other bythe High Court, against 
the plaintiffs-respondents in case the defend: 
ants’ appgal succeeded. Reference is also 
made to the embarrassing situation which 
would arise if these contradictory declara- 
tions were produced before the Oollector 
wiih & view to the entries being made in 
the Revenue Records in accordance there- 
with, The facts of this case are essentially 
different from those of the case before 
us, and, therefore, strictly speaking, the 
decision has no direct application. Butas 
the case was strongly relied upon by the 
respondents’ Counsel and contains import-' 
ant propositions, it requires careful con- 
sideration. I have already expressed my 
views when discussing the case in Shankar- 
bhai Manorbhai v. Motilal Ramdas (13) on 
the question of the so-called inconvenience 
of having two contradictory decrees in the 
same suit, I would further point out that 
a declaratory suit isin the nature of quia 
limet relief and the decree in such asuit 
is incapable of execution except as to costs 
and is used in many cases either as the 
basis of a subsequent suit or for the pur- 
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poses of correcting the Revenue Records. 
In the event of the defendants succeeding 
in their appeal, the declaration would hold 
good only in favour of the deceased res- 
pondents. They undoubtedly secured an 
advantage of which the heirs cannot be 
deprived. And there is no reason either 
in law orin equity why the remaining 
plaintiffs-respondents should benefit simply 
because one or more of their co-respondents 
had died and the suit has abated as against 
them. This case was followed in Sheikh 
Dendoo v Sheikh Sachoo (33) where the facta 
were similar. In Arjan Mirdha v. Kali 
Kumar Chakerbutty (34) also Kali Dayal 
Bhattacharjee v. Nagendra Nath Pakrashi 
(28) was followed, although in that case 
the plaintiffs had specified their shares but 
had sued for joint possession. 

Neyajaddin v. Akamat Ali (35) follows 
Kali Dayal Bhattacharjee v. Nagendra Nath 
Pakrashi (28). In this case a suit iwas 
brought for the recovery of possession of a 
certain plot of land against a number of 
joint tortfeasors. The trial Court granted 
only a declaration as regards two plots and 
dismissed the suit as to khas possession. 
The plaintiffs appealed and the lower Ap- 
pellate Court passed a decree for khas pos- 
session of those plots. It appears, how- 
ever, that while the appeal was pending 
before the lower Appellate Court one of the 
defendants-respondents died and some of 
his heirs were brought on the record. Five 
of these heirs were minors. It was noticed 
by the léwer Appellate Court that these 
minors were not duly represented and that 
in fact no steps had been taken to secure 
their proper representation before the 
Oourt, The lower Appellate Court's decree 
was, therefore, given against the major 
defendants only. Some of the heirs of the 
deceased defendants and the other defend- 
ants appealed to the High Oourt and 
urged that in the absence of the minor 
heirs of the deceased defendant who were 
properly not represented in appeal the 
whole appeal before the lower Appellate 
Court ought to have abated. The High 
Oourt gave effect to this contention on the 
ground that the suit being for recovery of 
possession against a numberofjoint tort- 
feasors and the plaintiffs not having alleged 
that the defendants individually dispossess- 
ed them from different portions of the laud 
the decree was inseparable and indivisible 
and the appeal before the lower Appellate 

(38). 72 Ind, Oas. 2; A. L R. 1924 Cal. 399, 

34) 68 Ind, Oas, 194; A, I. R, 1923 Cal. 294, 
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Court was, therefore, liable to be dismissed 
in toto. It is significant that the learned 
Judges based their decision upon the fact 
of the decree of the trial Court being 
inseparable and indivisibleimplying there- 
by that if the interests of the defendants 
had been separate the result would have 
been different. Asin the reference before 
us the shares of the defendants are admit- 
tedly divisible and separable and the 
plaintiff has come into the Court on the dis- 
tinct allegation that the defendants Nos, 1 
to4 purchased the property in certain 
specified shares, the case is an indirect 
authority in favour of the appellants. 

In Midnapore Zemindary Co. v. Ishar 
Chandra (86) following Kali Dayal Bhat- 
tacharjee v. Nagendra Nath Pakrashi (28) 
it was held that if the Appellate Court were 
called upon to set aside a decree for posses- 
sion which enured to the benefit of four 
persons, one of whom is dead and his legal 
representatives have not been brought on 
the record, it will refuse to do soon the 
ground that even if the appeal were to 
succeed the legal representatives of the 
deceased plaintiff would notbe bound by 
the Appellate Court's decree and would be 
ab liberty to execute it in iteentirety as 
one of several joint decree-holders and the 
appeal would become infructuous, This 
case proceeds on the principle of avoiding 
two contradictory decrees in the suit. To 
the same effect is the case in Midnapore 
Zemindary Co. v. Amulya Nath Roy (37) 
which also follows Kali Dayal Bhattacharjee 
v. Nagendra Nath Pakrashi (28). 

Gopika Raman Roy v. Atal Singh (38) and 
Tara Prasanna Singh v. Ranjit Lal Mandal 
(39) have been decided on grounds which 
very closely approach the principle on 
which Darshan Das v. Bikramajit Rai (12) 
was decided. In this case distinct plots 
were held by the various defendants. The 
plaintiff brought a suit for possession, 
treating the defendants as if they were 
joint tortfeasors, The suit was dismissed 
by the trial Court and while the plaintiff's 
appeal was pending in the lower Appellate 
Court some of the defendants-respondents 
died and their legal representatives were 
not brought on the record. It was held 
that the appeal did not abate in its entitety 
for should the plaintiff-appellant succeed in 
his appeal, he would obtain adecree against 


36) 72 Ind. Oas. 479; A. I. R. 1924 Oal. 346, 

et 95 Ing Cas. 649; 53 O. 752; 43 C. L, J. 401; A. T, 
R, 1926 CaL. 893. 
(38) 85 Ind. Oas, 678; A. I. R. 1928 Oal, 193. 
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“such of the defendants-respondentsa who may 
be in possession of apecified plots provided 
such plots were not held jointly by them 
with some of the defendants against whom 

` . the appeal had abated. AsI have already 

‘observed the principle upon which the 

- decision of this case is based supports to & 
“ certain extent the contention of the plaint- 
- iffs-appellants in the case before us for in 
‘the present case also the defendants were 

holding the land in specific sharers under 
their purchase and the plaintiff can obtain 

: 8 decree against such of the shares as 

represented the respective interests of the 
surviving defendants-respondents, 

In Siddik Ahmed Kerani v. Azizar 
Rahaman Khan (40) the plaintiff brought a 
suit for a declaration and khas possession 
of certain land, The trial Court decreed 
the suit in part and gave him a declaration 

“in respect of most of the lands claimed by 
: him and also awarded him khas possession. 

In appeal the lower Appellate Court upheld 
the declaration of the plaintiff's title in res- 
pect of the land decreed by the lower Court 

‘but. set aside the order as regards khas 

^ possession. The plaintiff filed a second 

: appeal and while this appeal was pending 

one of the defendantsrespondents died 

: and no steps were taken to substitute his 

heirs. It was heldthat the whole appeal 

‘abated and the reasoning of the learned 

Judges was that the order which they were 

- asked to give was one of khas possession of 

the lands in dispute and that as there was 

‘nothing on the record to show that the 

various defendants owned lands in separate 
' allotments or even in separate shares and as 
there is no definition of sharesor ofspecific 
lands belonging more to one defendant than 
to another the appeal could not be proceeded 
with as it would be impcseible for the 
Court in case the plaintiff succeeded, to 
. grant aneffective decree. This reasoning 
shows that if, as in the case before us, the 
various defendants had held lands in 
separate and defined shares, the result of 
the Eecond appeal would have been differ- 
ent and the learned Judges would not 
have ordered the abatement of the whole 
appeal. This case, therefore, though cited 
on behalf of the defendants. respondenta, 
-redlly supports the principle contended for 
by the plaintiffe-appellants. 


Only one Madras case was cited before 
us in argument, namely, Srinivasalu Chetti 


(40) 99 Ind, Cas. 901; A. J, B, 1927 Oal, 238; 44 O. L. 
J, 657, 
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v, Palamkula Guraviah (41). In this case 
& joint decree to establish. the rights of the 
plaintiffs toa site had been obtained and 
the defendantsappealed. While the appeal 
the plaintiffe-res- 
pondents died and theCourt following 
Kali Dayal Bhattacharjee v. Nagendra 
Nath Pakrashi (28) held that whole appeal 
abated asthe legal representatives of the 
deceased respondent who had not been 
brought on the record could execute the 
decree as a whole. 

This case and similar cases decided on 
the same principle are not authorities 
against the plaintifis-appellents in the 
present case, and I am not called upon to 
express & definite opinion as to their cor- 
rectness or otherwise. But I may observe 
with due deference to the learned Judges 
who have held this view, that the Code of 
Civil Procedure in O. XXI, r. 15, makes 
ample provision to meet such acontingency 
and it is notatall difficult in such cases 
for the Court to frame ita decree in such 8 
way as to make it consistent with its actual 
decision as regards the abatement of the 
appeal against some of the respondents and 
the success of the appeal as against the 
others. The provisionsof O. XXI, r. 15, 
Givi) Procedure Code, are as follows: 

“Whereadecree hasbeen passed jointly in 
favour of more persons than one, any one or 
more of such persons may, unless the 
decree imposes any condition tothe contrary 
apply forthe execution of the whole decree 
for the benefit of them all.................." 

Now, in case the appeal of thedefendants 
succeeds there would be nothing to prevent 
the Oourt from imposing such conditions 
as would meet the situation created by the 
death of one of the plaintiffs- respondents. 
And according tosub-r. (2), r. 15, O. XXI, 
Oivil Procedure Code, the Court can protect 
the interests of the ullimately successful 
defendants appellants. After alldecrees, as 
a rule, should not be drawn upon the 
model of asteelframe and it is always 
desirable that the Court, under its inherent 
powers and in order to give full effect to 
its decision, should frame its decree insuch 
elastic form as would define the respective 
rights and liabilities of the several parties 
to the suit and thus to do substantial 
justice between all those who are concerted 
with the result of litigation. i 

I have discussed the authorities cited by 
the parties before me with a few others 


(41) 101 Ind. Oas. 855; A. L R. 1927 Mad, 505; 
n M. W. N.170; 52 M. L.J. 4607 38 M L. T. 
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which I found out after the arguments were 
over, I find that there is a substantia 
volume of authority in the Punjab itself 
which is against the view. expressed in 
Khuda Bakhsh v. Mathra Das (1) The 
Bombay cases are very helpful and support 
the contention of the plaintiffs-appellants 
to its fulllogical extent while the tendency 
of the Allahabad decisions ia also distinet]y 
in favour of the appellant's contention. The 
observations occurring in some of the cases 
of the Oaleutta High Oourt also lend sup- 
port to the appellants’ contention while 
most of the cases of that Court like Kali 
Dayal Bhattacharjee v. Nayendra Nath 
Patrashi (28) and the cases following it 
only inferentially support the contention 
of the respondente. Though their facts 
are distinguishable from those of the 
reference before us, I have however, 
discussed these cases at some length and 
have expressed my views on some of the 
propositions enunciated in them and on 
which reliance has been placed by the 
respondent. 

' . My answer, therefore, to the reference is 
that the appeal can proceed against B, C 
and D, the surviving vendees-respondents, 
aud that the abatement of the appeal as 
against A would not result in the dismissal 
of the appeal in its entirety. 

A. Reference answered, 


LAHORE HIGH COURT. 
MisogLLANROUS BgOOND Orvin AprpenanNo, 038 
or 1928, 

November 29, 1923. 
Present : —Mr. Justice Jai Lal. 
' TULSI—DsREFENDANT—AÀPPELLANT 


versus 
GURAN DITTA—PriaiNTIFF AND HARYA 
AND OTHERS —DEFENDANTS— 
RESPONDANTE. 

Limitation—Application of particular law of 
Limitation, what determines—Punjab Limitation 
(Custom) Act, 1920, Art. 1, application of —Limitation 
Act (IX of 1908), Seh, I, Art. 120—Suit for declara- 
tion that limitation on basis of Will does affect 
plaintiff's rights—Limitation. 

The question of the particular law of Limitation 
applicable to a case depends on the form of the 
sait and the relief claimed and not on what might 
bə the ultimate effect of the relief olaimed if it is 
granted by the Court. Tp. 438, coL L] 

Article 1, Punjab ‘Limitation (Custom) Aot, is 
rastrioted in its application to suits instituted during 
the lifetims of the alienor. A suit for declaration 
brought efter the testator's death thas the mutation 
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in favour of the defendant on the basis ofa Willis 
wrong and does not affect the rights ofthe plaint 
iff is governed for purposes of limitation by Art 120 
ofthe Limitation Act and not by Art. 1 of the Punjab 
Limitation (Custom) Aot. [ibid ] 

Miscellaneous second appeal from an 
order of the District Judge, Lahore, dated 
the 7th December, 1927, reversing that of 
the Subordinate Judge, Third Clase, Kasur, 
dated the 25th May, 1927. . 

Mr. J. N. Bhandari, for the Appellant. 

Mr. Tirath Ram, for the Respondents, 

JUDGMEN T.—On the 25th February, 
1914, one Jai Kishen made a registered 
Will of his occupancy rights in the land 
in dispute in favour of a relation, Tulsi, 
Jai Kishen died sometime iu 1925, and on 
the 2nd of December, 1926, the mutation 
of the occupancy rights was made in the 
Revenue Recordsin favour of Tulsi, the 
legatee under the Will. It appears, how- 
ever, that the plaintiffs, who are the re- 
spondents before me, as the collaterals of 
Jai Kishen obtained possession of the land 
on Jai Kishen's death and on the 3rd 
January, 1927, they instituted the suit out 
of which this second appeal has arisen for 
* & declaration that the mutation in favour 
of Tulsi, defendant No. 1, on the basis of 
the Will is wrong and does not affect the 
rights ofthe plaintiffs ". The cause of 
action is stated to have arisen on the 2nd 
December, 1926, that is the date of the 
mutation. 

On behalf ofthe defendant a plea was 
taken that the suit was barred by time, 
The trial Court allowed this plea and dis- 


- missed the suit as barred by time, but the 


District Judge disagreeing with the trial 
Court has remanded the suit for trial on the 
merits. 

. The objection as to limitation was based 
on the firat Article of the Punjab Limita- 
tion (Oustom) Act, 1920. That Article provides 
limitation of six years fora suit for a de- 
claration that an alienation of ancestral im- 
moveable property will not according to 
custom be binding on the plaintiff after the 
death of the alienor or (if the alienor is a 
female) after her death or forfeiture of her 
interest in the property, This period is to 
be computed inter alia from the date of 
the registration of the deed if the aliena- 
tion is made bya registered deed and in 
al) other cases not specified from the data 
on which the alienation comes to the know- 
ledge ofthe plaintiff. By s.3 ofthe Act 
an 'alienation' is defined to include any 
testamentary disposition of property. It 
is, therefore, contended on behalf of the 
appellant that the alignation in this gaga, 


ea 
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was by means of a registered Will and, 
therefore, the limitation began on the 25th 
of February, 1914, when the Will was re- 
gistered. It is also contended that if it be 
held that a Will is not a deed in the sense 
in which that expression is used in this 
Article then the rule as “ to all other cases” 
applies and then the time begins from the 
date on which the alienation came to the 
knowledge of the plaintiff. 

The District Judge on the other hand has 
held thai the firat Article of the Schedule 
governssuits instituted during the life time 
of the alienor, Iam inclined to agree with 
this view of the learned Judge. But there 
ig another reason why this Article does not 
apply tothe facts of this case. The suit is 
not for a declaration that the 'aliena- 
tion will not be binding on the plaint- 
iffs On the other hand, it is expressly 
stated in the plaint that the plaintiffs are 
in possession of the property and merely 
complain against the mutation of names 
effected in favour of the defendant. It is 
true that itis stated that the mutation is 
based on the Will but the plaintiffs do not 
in this case expressly ask for the relief 
which is contemplated by the Articlerefer- 
red to above, 


` It is also true that if the plaintiffs! suit 
is to be decreed it can be done only after 
deciding the question of the validity of 
the Willin their favour. But the question 
of the particular Law of Limitation appli- 
cable to the case must depend on the form 
of the suit and the relief claimed and not 
on what might be the ultimate effect of 
vi relief claimed, ifit is granted by the 
ourt, 


` As I putit to the learned Counsel for 
the appellant, supposing the plaintiffs had 
merely asked for a declaration of their title 
to the land in suit without making any 
reference in the plaint to the Will or to the 
mutation and the defendant had in his 
defence set up the Will in his favour and 
the plaintiffs then had joined issue as to 
the validity of the Will, would such a suit 
have been barred by time. The Counsel 
agreed that such asuit would be govern- 
ed by Art. 120 of the Indian Limitation 
Act and not by the Punjab Limitation 
(Oustom) Act, 1920. I do not see any 
difference in substance between the present 
suit and the suit of the description men- 
tioned by me above. No other provision 
of the law was cited by the appellant's 
Counsel under which the suit could bé held 
{o be barred by time. 
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In my opinion the decision of the learn- 
ed District Judge is correct and I dismiss 
this appeal with coste. 

R. L Appeal dismissed. 


el 


LAHORE HIGH COURT. 
OURIMINAL APPRAL No, 600 oF 1928. 
September 15, 1928, 
Present:—Mr. Justice Johnstone. 
HAKU-—-AcousgD—ArPBLLANT 


versus 
EMPEROR-—RESPONDRNT. 

Penal Code (Act XLV of 1860), #8. S01, S04-A— 
Person possessed of spirit beaten to death—Beating 
inflicted for casting out spirit —Ojffence. 

One Musammat Nare had a shrine in her house and 
people visited that house and played at being 
"possessed" by spirits. One Musammat Paro came 
there and began swaying about in front of the 
shrine. Haku accused asked her who she was and 
she replied that she was a churail from the 
Mathiang pond. The customary remedy applied for 
“possessed” persons was to beat them, The accused 
inflicted severe blows on her, and as a result ofall 
this Musammat Paro a young woman of strong stout 
and well-nourished body died of shock: 

Held, that the offence committed was one under s. 
304 Part II and not one under s. 204-A, Penal Code, [p. 
439, col. 1.] 

) oe Po Kyaw v. King-Empercr (1), distingu- 
18 n 
Nga Po Tha v. Emperor (4), followed. 

Oriminal appeal from an ordér of the Ad- 
ditional District Magistrate, Hoshiarpur, 
dated the 24th April, 1928. * 

Mr. Hakumat Rai, for the Appellant. 

Mr. Abdul Rashid, Assistant Legal Re- 
membrancer, forthe Respondent. 

JUDGMENT.—Most of the facts alleg- 
ed by the prosecution inthis case are admit- 
ted by the learned Counsel for the appal- 
lant to have occurred. That is to say, it 
is not denied that Musammat Paro met 
her death as the result of injuries inflicted 
on her atthe houseof Musammat Naro on 
the 17th January, 1928, at Nangal Kalan 
in the Hoshiarpur District. 

The facts arethese: Musammat Naro has 
a shrine in her house and people visit that 
house and play at being “ possessed " by 
spirits. Musammat Paro came there and 
began swaying aboutin front of the shrine. 
The appellant asked her who she was and 
she replied that she was a churatl from 
the Mathiana pond, It is in evidence that 
the remedy applied for such“ possessed " 
persons is to beat them. For the purpose 
of casting out the evil spirit a chimta (fire 
tong) was first employed ; that proving un- 
successful, recourse was had to a sangal 
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(chain used for flagellation), Many blows 
were inflicted and kicking was also resort- 
ed to. The result of all this was that 
Musammat Paro,a young woman of “strong, 
stout and well-nourished," body (in the 
words of the Civil Surgeon of Hoshiarpur) 
died of shock. 

Fortunately tragedies of this kind are 
rare, but there are some reported caseg in 
the lawreports to which my attention has 
been drawn. Before alluding to them, 
however, I shall briefly dispose of one or 
two matters raised by the appellant’s Coun- 
Bel. It was urged inthe first place that 
the deceased's father was present at the 
time, and even that her husband was pre- 
sent. Evidence to that effect was given by 
Musammat Naro the owner of the shrine, 
and one other witness, but the father and 
husband deny that they were present and 
lhave no hesitation in accepting their 
denial astrue, The other matter urged 
was that theappellant merely resorted to 
the ordiuary procedure in such cases and 
thought honestly that he was doing the 
right thing in beating the deceased. 

Reliance was placed on the case of Nga Po 
Kyaw v, King-Emperor (1). In that case a 
girl had suffered for some years and was 
taken toa place likethe one in this case, 
in orderto be cured. She consented to 
the treatment and it was held in conse- 
quence that theoffence committed was one 
under s. 3U4-A of the Indian Penal Code. 
The law on the subject was considered in 
Nga Pe Tha v. Emperor (2) and a line of 
distinction was drawn between cases of 
consent, as in Po Khaw’s case (1) and cases 
where no consent was given. lt was held 
that in the latter type of cases, the offence 
committed, if death resulted, was under 
B. 304, Second Part, of the Indian Penal 
Code. In the appeal before me there was 
no question of consent and I can find no 
evidence to that effect. The deceased did 
not come to be“ treated". It is not ex- 
plained how the deceased's hysteria, if 
such it was, began: and there is no need 
to enquire into that matter. The fact 
remains that the appellant inflicted many 
blows. The medical evidence gives along 
list, beginning with nine irregular bruises 
on the left side of the chest and abdomen; 
then there were bruises on the left cheek, 
upper lip, left elbow and right side of the 
chest. In acase of this kind I consider 
that the principle laid down in Nga Po 


9 U. B. R. (1902-03), I, Penal Gode, 1. 
; » Ind, Osa, 679; 3 U. B. R. (1917) 54; 19 Or. L. 


RATTAN OHAND V. ANNANT RAM. 


439 


Tha's case (2) should be followed and I 
maintain the conviction under s. 304, Second 
Part, of the Indian Penal Code. 

The sentence imposed by the Additional 
District Magistrate is five years' rigorous 
imprisonment. It has been contended that 
the sentence is too severe, but I am not 
prepared to interfere. It is eminently 
desirable that tragedies of this nature 
should not be repeated, and to give lenient 
sentence would only encourage others in 
the belief that the offence is a venial 
one. 

The appeal is dismissed, l 

R. L. Appeal dismissed, 


LAHORE HIGH COURT. 
BzooNp Crvin APeBAL No. 446 or 1928. 
September 19, 1928. 
Present;—Mr. Justice Bhide. 
RATTAN CHAND —PLAINTIFF—ÀAPPELLANT 
Versus 
ANANT RAM AND ANOTHHR—DRESNDANTS— 
RASPONDHNTS. 

Civil Procedure Code (Act V of 1908, O. XVI,v. 1 
—Application to summon additional witnesses on date 
fixed for evidence —Issue of summons, 

A party is entitled to summon additional wit- 
nesses even on the date fixed for evidence if the 
witneases already summoned are not present and 
no adjournment is necessitated because of such 
application. But if these additional witnesses ara 
not served, the Court can refuse to summon them 


aln. 

Me iain v. Karmon (1), followed, 

Second appeal from a decree of the 
Senior Subordinate Judge, Sialkot, dated 
the 24th January 1923, affirming that of the 
Additional Sabordinate Judge, Fourth 
Class, Sialkot, deated the 14th December, 
1927. 

Mr, Mohsin Shah, for the Appellant. 

Mr. Hakumat Rat, for the Respondents. 

JUDGMENT.—This appeal would 
have, I think, been concluded by the find- 
ings of facts, but ground No. 4 in the 
memorandum of appeal seems to deserve 
consideration. It is alleged therein that 
the lower Oourts have erred in law in 
refusing without any justification to sum- 
mon cértain witnesses, whom the plaintiff 
wanted to produce. It appears that’ these 
witnesses were not named in the first 
instance but on the 10th of November, 1927, 
when it was discovered that certain 
witnesses who had been summoned and 
served had not appeared and an adjourn- 
ment of the case was necessitated, The 
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plaintiff -put in a fresh application for 
summoning of two additional witnesses. 
This application was rejected merely on 
the ground that the witnesses were not 
named in the first instance, 

. The learned Counsel for the appellant 
cites Munshi v Karmon (t) a Single Bench 
decision of this..Court, which follows, a 
Division Bench ruling of the Oalcutta High 
Court. The facts of that case appearto be 
practically on all fours with those of the 
present case. It has been held therein that’ 
a Court is not entitled to refuse to summon 
witnesses in the circumstances stated 
above, although if the witnesses are not 
served it may refuse to summon them. 

The learned Counsel for the respondent 
has not been able to distinguish the ruling 
or cite any otherauthority to support the 
decision of the Courts below, In the cir- 
cumstaüces it seems to me that this appeal 
must be accepted. 

I accordingly set eside the order of ihe 
Courts below and remand the case to the 
Court of the first instance for re-decision 
after recording the evidence of the two 
witnesses named in the plaintiff's applica- 
tion dated the 12th November, 1827. Stamp 
on appeal to be refunded. Costs will follow 
final decision. 

R. L. A Pen accepted, 


(1) 101 Tnd. Cas, 541; 28 P, L. E, 172: 
154; A, 1. R. 1927 Lah, 981. Aah 
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LAHORE HIGH COURT. 
Civi, Revision Pemain No. 646 or 1927. 
September 27, 1928, 

Present :—Mr. Justice Addiscn. 
Musammat BANNI— Pia TIEE— 
PairTIONTER 
versus 
MANQGU-DzrzNbANT—RESPONDENT 

Suita Valuation Act (VII cf 1687), s, 11 (1) (b)— 
Appeal heard by inferior Court— Prejudice, infer- 
Rp ae Cause Couris Act (IA. of 
Cogniranre n Sni zi Geni ri ab by wife— 

ere an inferior 0 i 
which should: have been teat E Can 
there i8 ground for holding that the parties have been 
prejudiced. : 

d Kali a (1), E 

sult ior maintenance by a wife against her 
ea rnp? dia from the cognizance of a Court 

Petiticn for revision cf a decree of 
tLe Senior Subordinate Judge, Rawal- 
pindi, dated the 22nd August, 1927, revers- 
ing that .of the Additional Subordinate 
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Judge, Fourth Olass, Rawalpindi, dated the 
18th July, 1927. 

Mr. A. E, Kapoor, for the Petitioner. 

Mr. Deri Dayal, for the Respondent. 

JUDGMENT.—Plaintiff sued her 
husband” for maintenance amounting to 
Rs. 200 and obtained a decree for Rs. 190 
in the Court of the Subordinate Judge, 
Fourth Olaes. The defendant apealed to the 
Oourt of the Senior Subordinate Judge 
and he accepted the appeal and dismissed 
the suit with costs throughout. Against 
this decision this revision petition has been 
preferred on the ground that the Senior 
Subordinate Judge had no juriediction to 
hear the appeal. 

Itis clear from s. 15 and Art. 38 of 
the Small Cause Courts Act that this is 
not a Fmall Cause suit. The appeal, 
therefore, lay to the District Judge. It 
was admitted on behalf of the respondent 
ihat the Senior Subordinate Judge had 
no jurisdiction to hear the appeal. It 
follows that this revision falls within 
s. 115 (a) of the Civil Procedure Code 
and itis within my discretion to correct 
the error. 

Ihave no hesitation in interfering in 
the present case as the plaintifi's suit has 
been dismissed by an inferior Court of 
Appeal, whereasshe is entitled to a deci- 
sion from &superior Court. It was held 
in Cheloov. Kali Das (1) that where an 
inferior Court disposes of & case which 
Bhould have been heard by a superior 
Court, there is ground for thinking that 
the, parties were prejudiced. In the pre- 
sent cage, without going into the merits, 
I amof opinion that the inferior Court 
which decided the appeal was much 
too summary inits disposal of the appeal 
before it. There is thus every reason 
why I should interfere under s. 115 of 
the Civil Procedure Code. 

I accept the petition, set aside the order 
of the Senior Subordinate Judge passed 
as Appellate Court, and direct him to 
return the memorandum of appeal to the 
defendant for presentation to the proper 
Court. As the plaintiff's Counsel does not 
appear to have raised the point before 
the Senior Subordinate Judge, I leave 
the parties tio beartheir own costs here, 

R. L. Petition allowed, 
(1) 44 Ind. Cas, 810; 21 P. R. 1918. 
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LAHORE HIGH COURT. 
First Otvin Apprat No, 8210r 1924, 

- Beptember 20, 1928, , 
Present :—Mr. Justice Fforde and Mr, 
Justice Jai Lal. 
WADHAW A SINGH AND OTHE£8—: 
PLAINTIFF8— APPELLANTS 
versus 
PARTAB SINGH AND orayss— 


DerenDanTs—RgsPoNDBNTS. 
Pleadings—Amendment, law as to. 

rea party has made a definite statement upon 
which the case has gone to trial, leave to amend 
should not be granted if the effect of the amend- 
ment would be that the party would be making 
outa totally different case to the case pleaded, more 
especially when an application for an amendment is 
a ata late stage of the proceedings. [p. 442, col. 


First appeal from a decree of the Senior 
Subordinate Judge, Sheikhupura, dated 
the 17th December, 1925. 
' Dr.G.C.Narang and Mr. Mehr Chand 
Mahajan, for the Appellants, 
Dr. Moti Sagar, R. B., and Messrs. W. 

‘Chandra Dutt and Faqir Chand, for the 
Respondents. 


JUDGMENT. 

Fforde, J.—The facts of this case are 
shortly these :— 

On the 7th of September, 1888, Musam- 
mat Akki, widow of Jaimal Singh, sold 
certain parcels of land by two registered 
sale-deeds to the predecessors-in-title of 
the present defendants, Musammat Akki 
died some time in April, 1917, and on the 
3rd April. 1923, the reversioners of Jaimal 
Singh brought a suit for possession of the 
land sold by Musammat Akki* on the 
ground that the sales were ineffective as 
against the reversioners. In this suit they 
made the successor-in-title of the original 
vendees defendants. 

The suit has been dismissed on the 
ground that it is barred by limitation 
under the provisions of Art.2 of the 
Schedule to the Punjab Limitation 
(Oustom) Act I of 1920 which provides 
that a suit for possession of ancestral 
property which has been alienated on the 
ground that the alienation is not binding 
on. the plaintiff according to the custom, 
cannot be brought after a period of six 
years from the date of the registration of 
the deed provided alienation is by a re- 
gistered deed. 

Dr. Narang for the plaintiffs has asked 
that the pleint be allowed to be amended. 
In the plaint the plaintiffs pleaded that 
the land in suit is ancestral. Paragraph 4 
of the plaint is as follows :— 
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“The aforesaid land is the plaintiffs’ 
ancestral land and Musammat Akki had 
no right tosell the same, The sale was ' 
without valid necessity, consideration and 
right and is null and void as against the 
plaintiffs.” : 

In para 5 of the plaint the plaintiffs plead- 
ed:—"Even if the land in dispute is not 
proved to be ancestral land of the plaintiffa 
still Musammat Akki widow, of Jaima 
Singh had no right, according to law and 
custom, to sell the said land because she 
was in possession for her lift-time and 
because the sale was without valid neces- 
sity and consideration.” 

There is no doubt at all on these plead- 
ings that the plaintiffs definitely alleged the 
land to be ancestral land and para. 5 
merely amounts to a plea that, admitting 
for the purposes of this plea, but no 
further otherwise, that the land is not 
ancestral, even in that event Musammat 
Akki had noright to alienate it, 


The defendants in para,4 of the jawab 
dawa plead as followa:— 


“Paragraph 4 with the exception that 
the land in suit is the plaintiffs’ ancestral 
land is denied.” 


In other words, the plaintiffs’ plea that 
the land was ancestral is admitted by 
the defendants and accordingly there is 
no necessity of any issue upon that point. 
lt is true that in the replication the plaint- 
iffs putin a somewhat ambiguous plea in 
these terms: “The sale upon which the 
defendants depend is not sucha sale which 
was made by a full proprietor and was in 
respect of ancestral immoveable property 
and without cancellation of which the 
plaintiffs cannot bring a suit for posses- 
sion of the land in question.” 


There has been a good deal of discussion 
as to whether the vernacular of the replica- 
tion has the same meaning as the transla- 
tion. We are inclined to think that the 
intention of the Urdu prargraph was the 
same as appears in the translation but it 
does not seem to me to be very material 
at this stage. The parties had by plaint and 
defence agreed as to the land being 
ancestral. At any rate, it was upon this 
basis that the suit was tried and upon 
this basis that arguments were addressed 
to the trial Oourt. Dr. Narang says 
that the plaintiffs! statement that the 
land was ancestral was made in error, and 
he urges that this Oourt should now amend 
the plaint by permitting the plaintifis to 
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now say that the land was not in fact 
ancestral and that the case be then sent 
foran issue on the nature of the land to be 
tried. 

A good deal of authority has been 
cited by the learned  Oounsel for 
the plaintiffs as to the cases 
in which amendment should be per- 
mitted. Bhugwandeen Doobey v. Myna 
Baee (1) has been cited in which their Lord- 
ships of the Privy Council stated that 
amongst ignorants agriculturists strict rules 
of pleadings should not be enforced. These 
observations could hardly be applied to the 
present case as the pleading in question 
was signed by Counsel who could hardly be 
held to come within that description. The 
general prineiple governing amendments 
is that where a party has made a definite 
statement upon which the case has gone 
to trial, leave to amend should not be 
granted if the effect of the amendment 
would bethat the plaintiff would be 
making a totally different case to the 
case pleaded, more especially where an 
application for amendment is made at 
alate stage of the proceedings. 

The rule of Eaglish pleading is referred 
to in Ballen and Leak's Precedents of 
Pleadings in these terms:— 

“Leave to amend may be refused where 
at the trial or hearing the party seeks to 
alter the whole nature of his case by an 
unexpected amendment which may require 
further evidence to be adduced by his op- 
ponents.” 

There is no doubt in the present case 
that if this amendment were allowed a 
mass of evidence would have to be pro- 
duced by the defendants to show what 
the nature of the land in suit is, Moreover 
in the present case the plaintiffs had every 
opportunity to amend their pleadings when 
the significance of their statements became 
apparent in the course of the arguments 
before the learned trial Judge, The argu- 
ments there were directed to the question 
of limitation, and the character of the land 
was an essential element in the discussion. 
Iam strongly of opinion that in this case it 
would be unfair to the defendants to allow 
the plaint to be amended as requested by 
Dr. Narang. This application must, there- 
fore, be refused. 

So far as the point of limitation is con- 
cerned, I think there can be no doubt 
that the suit is barred by Act I of 1920, and 
in fact this is hardly contested. 

(1) ILM. I A. 487, 9 W.R. P. O. 29; 3 Suth, P.O, 
124; 2 Bar, P, C, J, 927; 20 E, R, 184, 
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In these circumstances, being in agree- 
ment with the decision of the learned trial 
Judge I seeno alternative but to dismiss 
the appeal with costa. 

dai Lal, J.—I agree. 

E, L, , Appeal dismissed. 
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LAHORE HIGH COURT. 
OgiMINAL Revision Parrtion No. 1555 
oF 1928. 

January 11, 1929, 

Present: —Mr. Justice Tek Chand. 
KHUDA BAKHSH —COMPLAINANT — 
PuTITiONBER 


versus 

FEROZE DIN—AcousgD —RRB8PONDENT. 

Criminal Procedure Code (Act V of 1898), s, 480 
—Revision—Private party petitioning for enhancement 
of sentence—Enhancement. 

It is not usual for the High Court to enhance the 
sentence on the petition of a private individual 
especially when the person convicted has already 
undergone it and ia out of Jail. But the High 
Court has got the power to do soand will do 80 where 
we eue passed is manifestly inadequate. [p. 443, 
co 

Empress v. Chuni Lal (1), followed. 

Petition for enhancement of the sentence 
passed upon the respondent, bythe Addi- 
tional District Magistrate Lahore, dated 
the 28rd June, 1928, and modified by the 
Additional Sessions Judge Lahore, dated 
the lst August, 1928. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Petitioner. . 

Mr. Bhagat Ram Puri, for the Respond- 
ent. * 

JUDGMENT.—The respon dent 
Feroze-ud-Din, was challaned under s. 
304 II of the Indian Penal Code, for having 
inflicted an injury to the abdomen of his 
wife Musammat Allah Rakhi, on the 28rd of 
May, 1928, whichresulted inher death the 
next day. He was convicted by Mr. Lincoln, 
Additional District Magistrate, Lahore, 
under s. 325, of the Indian Penal Qode 
and sentenced to rigorous imprisonment for 
three years. 

On appeal, the learned Additional Sessions 
Judge of Lahore converted the conviction 
to one under s. 323 of the Indian 
Penal Code and reduced the séntence to 
three months’ rigorous imprisonment, 

Within thrée weeks of the order of the 
learned Additional Sessions Judge the 
father of the deceased woman preferred a 
petition to this Court praying for enhance- 
ment of the sentence, and notice was duly 
issued to the respondent to show cause why 
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the sentence should not be enhanced. On 
his behalf Mr. Bhagat Ham Puri has 
appeared to day, and 1 have heard him at 
length. The learned Public Prosecutor has 
also appeared, at my. request, and has 
supported the petition, 

Thecase for the prosecution is summarised 
in the following words by the learned 
Additional Sessions Judge. ' The pro- 
secution story, which is based mainly 
on the dying declaration of the 
deceased Musammat Allah Rakhi, the wife 
of the appellant, is that she was confined to 
bed having given birth toa little daughter 
about amonth before the occurrence, The 
minor daughter of her husband's elder 
brother came to the deceased's house ona 
casnal visit. She was wearing a charm, 
As the deceased wasin maternity chilla, 
she considered it a bad omen. Consequently 
she askedthe girlto go away. This fact 

ave some offence to her mother-in-law, 

he deceased related this story to the 
accused when he came back to his house 
for taking food. Instead of feeling 
sympathy with the deceased he took it ill, 

he deceased was lying on a charpoy and 
he took up the handle of a kehi, This 
handle is in the form of adanda about one 
foot and eight and a half inches long, and 
five inches thick, With this danda he 
gave a push tothe abdomen of the deceased. 
This produced a considerable pain in her 
stomach and she began to cry. At that time 
her father and other people came in. The 
accused 18 said to have apologised before 
them, but thefather ofthe girl jook her to 
the thana. Onthe next day she expired. 

The respondent at the trial denied these 
facts and declared that he never hit the 
deceased, On the other hand, he suggested 
that (for some unexplained reason), she was 
beating herself, as a resultof which she 
fell down from the charpoy and thus 
injured herself, The learned Additional 
Sessions Judge evidently rejected this 
theory and accepted ascorrect the case for 
the prosecution as to the circumstances in 
which she was injured. He has, however, 
converted the conviction into one under 
B. 323 of the Indian Penal Oode and 
has imposed the sentence of three months’ 
rigorous imprisonment on the main ground 
that the deceased was suffering from an 
enlarged spleen and the respondent had no 
knowledge of this, I am, however, of 
opinion, that accepting these findings as 
correct, the sentence imposed by him is 

ly inadequate and must be substantial. 
a enhanced, : 
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I am not unmindful of the fact that it is 
not usual for this Court to enhance the 
sentence on the petition of a private 
individual, especially when the person 
convicted has already undergone it and is 
out of Jail, But there is no doubt that this 
Court has got the power to do so, though it 
will exercise it in execptional cases only, 
The rule on this point isthus laid down by 
Sir Meredyth Pleowden in the case of 
Empress v. Chuni Lal (1) which has since 
then been considered to be the leading 
authority on this'subject by the Chief Court 
and the Lahore High Court and 
which has my respectful concurrence. 
“The principles upon which this Court 
habitually acts as a Court of revision in 
relation to the enhancement of sentences are 
that it should not interfere tf the sentence 
passed involves substantial punishment, and 
should interfere if the sentence is mantfest- 
ly inadequate. The Oourt is, in particular, 
slow to interfere where interference would 
involve the imprisonment of persons already 
discharged from Jail, though this cir- 
cumstance isno insuperable obstacle, Again 
the Oourt frequently declines to interfere, 
in order to enhance a sentence, on the mere 
ground that it would itself have passed a 
heavier sentence, contenting itself with 
pointing out that the sentence is so far light 
that a heavier sentence would have been 
maintained”, 

I consider that in the circumstances of 
this case the sentence is not only not 
substantial but is grossly inadequate. A 
strong youngman, who on a very trivial 
incident and without any provocation hits 
his wife in the abdomen within a few days 
of her having delivered of a child and thus 
causes her an injury whioh results in her 
death tne next day may, if the woman had 
an enlarged spleen, not be guilty of an 
offence higher than that under s. 328, 
Indian Penal Code, but there can be no 
doubt that a sentence of three months’ 
rigorous imprisonment only is ridiculously 
low insuch a case, 

I accordingly accept the petition and 
enhance the sentence to that ofone year's 
rigorous imprisonment. The Deputy 
Registrar will please see that a copy of this 
order is sent to the District Magistrate at 
once, who will take immediate steps to 
arrest the respondent, who shall suffer the 
remaining portion of the sentence now 
imposed on him by this Court. 

R.L. Sentence enhanced, 

(1) 7 P. R, 1889 Or, 


T 


LAHORE HIGH COURT. 
Criminal MisogLLANROUS Patirions Nos, 266, 
7 267 and 263 or 1928, 
December z4, 1928. 
Present :—Mr. Justice Skemp. 
KASHI RAM AND orgggs —PeTITIONBRS 


versus 
EMPEROR—Rg3Ponpent, 


Criminal Procedure Code (Act V of 1898), ss. 491, f 


497—Application for bail pending in Sessions Court 
—Application for writ of habeascorpus to High 
Court, propriety of filing—Procedure, 

It is not reasonable or normal procedure to apply 
into High Court for issue of directions of the nature 
of a habeas corpus under 8.491, Criminal Procedure 
Oode or for bail while applications by the same 
petitionera for bail are pending in the Sessions 
Oourt. The proper course in amatter of this kind 
is to apply to the lower Courts and obtain their 
orders before coming up to the High Court. 


Petitions, underss, 451 and 491, of the 
Criminal Procedure Oode, praying that 
Hari Ram Sethi Virindar and Mehta Anand 
Kishore be produced before the High 
Court to be dealt with in accordance with 
law or as the Oourt may think proper in 
the circumstances of the cases. 

Dr. Gokal Chand Narang, ihe 
Petitioners. 

Mr. C.H. Carden Noad, Government 
Advocate, for the Respondent, 


ORDER.—Three applications were lodge 
ed under s. 491, Oriminal Procedure Code, 
on 2lst December, 1928, for the release of 
Anand Kishore, Virindar and Hari Ram 
Sethi, who it was alleged had been 
arrested by the Police for unknown reasons. 
It transpired that the learned Sessions 
Judge of Lahore was considering their 
application for bail, and on the afternoon 
of the 2lst he gave orders enlarging 
Anand Kishore on bail, but postponed 
‘orders in the case of the other two till 
Srd January next. The application in 
Anand Kishore's case has naturally been 
dropped, and I am concerned only with 
the other two applications. 

Notice was given orally to the learned 
Government Advocate who appeared on 
22nd with Mr. J. Slattery, in charge of 
the O. L D. At the request of Dr. Q, O. 
Narang who represents the petitioners 
application were also considered as 
applications for bail, the Government 
Advotate not objecting. 

. The two petitioners were arrested on 
the 17th instant and it is admitted that 
since then they have been remanded by a 
Magistrate. Applications for bail were 
made in the firat instance toa Magistrate 
of the Lahore District, and refased. I do 
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not know the exact circumstances. as the 
record is not here. But at the request of 
Dr. Narang I sent for the record of the 
learned Sessions Judge and find that he 
passed his order after taking the statement 
of Mr. Jenkin, Superintendent O. I. D. Mr. 
Jenkin said that he had information, which 
it would be against the public intereat to 
divulge, that the two petitioners were 
corfcerned “in the affair "—i e., the murders 
of Mr, Saunders and Ohanan Singh. 

Dr. Narang has taken me through 
B8. 54, 167, 491 and 497 of the Criminal Pro- 
cedure Code and has argued upon them 
at length, but in my opinion it is not 
reasonable, or normal procedure, to make 
applications to the High Court under a. 
491, Oriminal Procedure Code, or for bail, 
while applications by the same petitioners 
for bail are still pending in the Sessions 
Court, The proper.course ia s matter of 
this kind is to apply to the lower Courts 
and obtain their orders before coming up 
to the High Court and I see no sufficient 
reason in this case to depart from that 
course, On this short ground I reject these 
applications. It has been urged that the 
learned Sessions Judge was wrong to 
postpone his decision and to rely on the 
opinion of a Police Officer. If the peti- 
tioners think that the learned Sessions 
Judge's order was erroneous, it ig open to 
them to petition for revision, but the 
present applications were lodged before 
his order was pronounced and cannot pos- 
sibly be regarded as petition for revision. 

One minor matter, Medical certificates 
have been» read stating that Hari ‘Ram 
Sethi is suffering from kidney trouble 
but they do not state that his health wi 
suffer unless he is setat liberty, and Mr. 
Slattery has said that Mr. Jenkin has 
arranged for the Civil Surgeon to see Hari 

am, 

R. L, Application rejected. 
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LAHORE HIGH COURT. 
Furst Civit Appa. L No. 2679 or 1925. 
December 12, 1928, : 
Present :—Bir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Bhide. 
SOHNA MAL-PLAINTIFP—APPHLLANT 
versus . 
IMAM DIN—DnzmrasNDANT-—RESPONDRNT. 
Contract Act (IX of 1872), s. 78—Interest— Im. 
creased interest on default, whether penal. 
. It iaa well-settled rule that a stipulation for 
increased interest from the date of the bond ig 
waya in the nature ofa penalty, But a covepang ` 
? 
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Tor enhanced Interest from the date of default may 
or may not be a'stipulation by way of penalty and whe- 
ther such a ssi pulation ig penal depends upon the 
construction of the document and upon ascertaining 
what the parties really intended by it, 


First appeal from a decree of the 
Senior Subordinate Judge, Sialkot, dated 
the 3rd August, 1925, 

Mr. Har Parshad, tor Lala Mool Chand? R. 
B. and Mr. Muhammad Amin, for the Appel- 

nt. 

Mr. Nanak Chand, for the Respondent, 

JUDGMEN T.—This appeal arises out 
of an action for the recovery of money on 
the basis of bond, which was amittedly 
executed by the defendant in favour of 
the plaintiff; and the dispute is confined 
to amount which the latter is entitled to 
recover on account of interest, The 
stipulation in the bond provides for the pay- 
ment of interest to 1 percent per mensem up 
tothe 15th Magh Sambat 1978 correspond- 
ing to the 30th January, 1922, on which date 
the debtor promised to pay the debt due 
to the oreditor; and, in the event of his 
failure to performthe promise, he covenanted 
to pay interest at the rate of 2 per cent. per 
mensem from the date of the default. 

The question arises whether the covenant 
for the enhanced rate of interest is a 
stipulation in the nature of a penalty 
and relief should be granted against it. 
It is a well settled rule that a atipulation 
for increased interest from the date of 
the bond is always in the nature of a 
penalty; but a covenant for enhanced 
interest from the date of default may or 
may not be a stipulation by way of penalty. 
Whether such astipulation is penal depends 
upon the construction of the documentand 
upon ascertaining what the parties really 
intended by it, Now, the lender in the 
present case is a' Jat who had no previous 
dealings with the defendant, and it is not 
Biggested that there was any fraud or 
improper dealing between the parties. Nor 
does the language of the document justify 
the conclusion that the covenant for the 
enbanced rate of interest was not intended 
to be part of the primary contract between 
the parties. It is not contended that 
the enhanced rate is either unconscionable 
or unreasonable, : 

. We do not, therefore, soe any ground for 
not enforcing the contract entered into by 
the parties, but we arenot prepared to 
allow interest after the institution of the 
suitatarate higher than 6 percent. per 
annum. We accordingly allow the appeal 
with coste and modifying the decree of 
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the trial Court we grant the plaintiff a 
decree for Rs. 5,100 with interest thereon 
a5 6 pacoant. par annum from the data of 
institation of the suit up to the date of 
payment, 


R. L, Appeal allowed, 


LAHORE HIGH COURT. 
First OiviIL APPRAG No. 127 op 1923, 
April 26, 1928. 

Present:—Sir Shadi Lal, Kr., Ohief 
Justice, and Mr. Justice Johnstone, 
SHER SINGH AND ANOTHER— PLAINTIFPS 
—APPELLANTS 
versus 
GORDHAN DAS AND ANOTHRR— 
DBPENDANTS —RRSPONDRNTS. 

Sale of goods—Agreement of sale providing for 
sellers applying for extension of time in case o tata 
shipment—Sending, of invoices by sellers, whether 
implies reguest for extension of time, 

here an agreement of sale of goods allows the 
sellers in case of late shipment to apply to the 
purchasers for an extension of the time fixed for 
performance of the contract, the mere sending of 
invoices by the gellers doea not imply a request for 
extension of such time. P 447, col aM A 

Mansa Ram-Gordhan Das v. Mangal Sain-Dunt 
Chand (1) and Prag Das-Budh Ben v, Munni Lal (2), 
distinguished. 

First appeal from a decree of the Senior 
Subordinate Judge, Delhi, dated the 9th 
December, 1922. 

Mr. Raj Narain, Lala Sardha Ram, R.B., 
and Mr. Mehr Chand Mahajan, for the Ap- 
pellants. 

Lala Moti Sagir, R. B, Messrs, Nanwan 
Mal and Kishen Dial, for the Respondents. 
JUDGMENT. 

Johnstone, J.—The plaintiffs indent- 
ed on the defendants for 31 cases of 
piecegoods, of three different kinds, ship- 
ments for each kind of goods to be in 
two lots, Juae and July, 1920, shipments. 
The contracts were made on the 3rd 
November, 1919, on the usual printed forms 
of the Delhi Piece Goods Association and 
contained the following written agreement. 
“We agree to accept the goods without 
any allowance or without requiring any 
certificate of the cause of delay if shipped 
late upto twomoaths from extreme date 
of shipment.” 

The number of the indents were 322, 291 
and 293 The defendants made delivery, 
of portions of each kind of goods and 
the plaintiffs’ suit was for damages for 
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non-delivery of two cases under the first 
indent, ten cases under the second indent 
&nd elevan cases under thethird indent. 
The total claim including interest amount- 
ed to Rs. 13,896 6-9. 

The defendants preferred several pleas 
against the claim and issues were framed 
on the parties’ pleadings. Of those issues 
the majority was decided in the plaintiffs’ 
favour, but the trial Court held that the 
plaintiffs’ claim for damages was barred 
under cl. 8 (b) of the indent forms, 
The quantum of damages was not deter- 
mined and the suit was dismissed by 
reason of the interpretation placed on 
ol. 8 (b) just mentioned. 

It wil be seen from the preceding 
observations that the whole case hinges 
on the proper interpretation of cl.8 and 
forthe sake of convenience I quote that 
clause and its sub-cls. (a) and (b). 
“Should the goods of a contract or any 
portion of them not be shipped by the 
specified time the contract for the quantity 
so delayed shall at my (our) option if 
exercised within three days either be 
cancelled without an allowance or such 
extension of time as you may ask for 
shall be granted by me (us) at allowance 
as under otherwise the goods shall be 
cancelled.” 


"For Cotton goods (goods on which 

34 percent. import duty is charged):— 

If shipped 1 month or under 
later than the time specified 
the total allowance to be ... 

If over one month but not 
more than 2 months id 

If over 2 months but not more 
than 3 months " 

If over 3 months later than 
the time specified i 

“For woolen and other goods, 
epis on which 74 per cent. 

mport duty is charged). The 
allowance in the 


14 per cent, 
24 per cent. 
3i per cent. 
74 per cent, 


First instance not to exceed ... 24 per cent 
Second ,, T .. 4 per cent 
Third , " "E "m 
Fourth ,, 5 wih y 


(a) All the allowance before mentioned 
shall be calculated on the sale price of 
the contract and any larger or subse- 
quent allowance for late shipment whether 
expressly named above or the subject of 
a separate agreement shall be in substitu- 
tion of and not in addition to any smaller 
allowance or “any allowance previously 


granted,” 
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(b) In ease of non-shipment within six 
months from extreme date of shipment 
excepting when  non-shipment is due to 
causes as stated below I (we) hold you 
responsible to pay me (us) whatever 
damages may be assessed by arbitration 
as provided for below, provided that in 
ease of non-delivery or non-shipment a 
elgim will be time barred if not made 
within 6 months from extreme date of 
Shipment." 

Bab.-elause (c) refers to delay on account 
of storms, fires, war and so forth and 
has no concern with the faots of the present 
guit. 

Various interpretations of these terms 
have been suggested in the course of 
arguments, but after a careful considera- 
tion of the terma we have no hesitation in 
assigning the following meaning to them. 

lt is necessary for our purpose firet to 
interpret sub-cl. (b). That sub-clause refers 
to cases of non-shipment within six months 
from the extreme date of shipment (sub- 
ject to exceptions not relevant to our 
enquiry) It provides that the sellers aie 
liable to damages and that the damages 
are to be assessed by arbitration as pro- 
vided in el. 15, subject to the condition 
that the buyers make theirclaim within 
the specified time. As I shallshow this 
sub-cl. (b) does not apply to the facts 
before us for the reason that this is not 
a case of non-shipment later than six 
months from the extreme date of ship- 
ment allowed by the contracts, . 

I turn now to the first part of cl. 8. 
Here we afe concerned with delay in 
shipment not exceeding six months. In 
such cases allowances, at percentage vary- 
ing withthe decree of lateness, are pro- 
vided for. Ifthe goodsare shipped late— 
and that is a matter within the know- 
ledge of the sellers—the sellers must ask 
for an extension of time. The buyers 
receive this request for extension and then 
they can exercise an option. Their option 
is: (a) to cancel the contract within 
three days and get no allowance, or (b) 
within three daysto allow an extension 
and by doing so get the allowance 
provided forin the second part of the 
mein clause. If the events mentioned 
above do not happen, then “the goods 
shall be cancelled." The primary duty 
rests with the sellers, who as soon as 
they realise that the goods are shipped 
late, must ask for an extension. If they do 
not perform that primary duty they are 
liable for damages. 
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It was argued on behalf of the defend- 
ants that the sellers need not ask for an 
extension and that damagescan only be 
claimed ifthe goods ure shipped more 
than six months late, but with neither 
of those propositions, can I agree, for they 
pora conflict with the clear provisions of 
ol 8. 

The shipments were of June and July, 1920, 
and conesquently the dates within which 
the goods had to be shipped were 10th 
July, and 10th Agust, the usual ten days’ 
grace being allowed. The manuscript terms 
of the contracts have been interpreted by 
both parties as extending the extreme 
dates of shipments by two months, It is 
admitted before us that the actual dates 
of shipment of the disputed cases were as 
follows : 

Indent No. 322......... 6th November, 1920, 

Indent No. 291 lst lot, 27th November, 
1920, 2nd lot 3rd January, 1921. 

Indent No. 298, Ist lot, 10th Novem- 
ber, 1920, 2nd lot 29th November, 1920. 

From these dates it is apparent that the 
goods were shipped within six months of 
the proper dates and, therefore, asI have 
pointed out above cl, 8 (b) of the indent 
forms could not apply. -t 

The shipments were, however all made 
late and the main question was whether 
the defendants had asked for extension 
oftime. Itisproved onthe record (vide 
page 13 of the printed-book) that the de- 
fendants were aware of the delay in ship- 


--—ment as early as the end of August, 1920. 


They took no action, however, _until their 
sending of invoices ‘to the plaintiffs in 
December, 1920, and January to March, 
1921. Theinvoices contain foot-notes re- 
arding the sharing of interest and go- 
dou rent and so forth but nowhere is 
there any request either in the invoices or 
in the covering letters for an extension 
of time. Nor was it pleaded by the de- 
fendants that they had asked for an ex. 
tention. The plaintiffs returned the 
invoices and refused to accept the goods. 


It is true that before the plaintiffs did 
this they sent the invoices to their 
buyers, but that circumstance does not 


affect the justice of their claim against 
the defendants. It was contended for the 
defendants that the mere sending of an 
invoice (though even the allowance due 
under cl.8 was not noted thereon) was 
equivalent to a request for extension of 
time but that contention cannot be accept- 
ed. Reliance, too, was wrongly placed on 
Mansa Ram-Gordhan Das v. Mangal Sain- 
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Duni Chand (1) and Prag Das-Budh Sen 
v. Munni Lal (2) for in both of those cases 
a request for extension of time wag made 
expressly orimpliedly &nd was made be- 
fore the due date. I &m not prepared to 
hold that the mere sending of invoicea 
was &nexpress or implied request to the 
plaintiffs to exercise the option allowed to 
them under cl. 8. The plaintiffs were 
justified in declining to accept the in- 
voices, and the fact that they afterwards 
demanded a survey and so forth, apparent- 
ly under the impression that the ship- 
ments were more than six months late, 
does not alter the fact that the defendants 
had.already broken the contract and were 
liable in damages for non-delivery. 

The trial Court observed that, but for 
its interpretation of cl. 8of the indents, 
it would have held the plaintiffs to be 
ready and willing to perform their part 
ofthe contracts. On this subject I have 
no doubt. Ranbir Singh plaintiff went 
intothe witness-box and explained that 
during 1920, his firm had taken delivery 
from the defendants of goods worth bet- 
ween Rs, 24 lakhs and Ra. 3 lakhs and that 
his firm had a large deposit in hand with 
the defendants. That statement was not 
rebutted and Iam  satisfled that readiness 
and willingness were proved. 

The quantum of damages has not been 
assessed by the Court below and the case 
must be remanded for a decision on that 
point, I would accept this appealfor the 
reasons given above and direct the Senior 
Subordinate Judge to come to a finding 
on thesixthissue. The stamp on appeal 
shall be refunded and other costs shall 
follow the event. 

Shadi Lal, C. J.—I concur. 


R.L Case remanded, 
(1) 65 Ind. Cas. 497; A. I. R. 1023 Lah. 149. 
(2) 105 Ind. Cas. 906; A, I. R. 1927 Lah. 557. 





LAHORE HIGH COURT. 
MiscarnaNBous SBOOND Orvit APPHAL No, 
351 oF 1928, 

September 18, 1928. 
Present: —Mr. Justice Addison. 
BHAGAT RAM AND OTBE48-- 

DRFBNDANTS— A PPRLLANTS 


versus 
JAMNA RAM AND OTHR&S—PLAINTIPFS 
— RESPONDENTS. : 
Punjab Redemption of Mortgages Aet. (II of 1913), 
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89. 11, 12—Dismissal of redemption application for 
failure to deposit mortgage money—Remedy of mort- 
gagor—Suit for redemption—Limitatioon—Summary 
procedure, advantages and disadvantages of. . 

Dismissal of an application for redemption of a 
mortgage unders. 11 of the Punjab Redemption of 
Mortgages Act for not depositing the entire mort- 
gage money in the Collector's Court gives the mort- 
gagora right under s 12 of the Actto sue within a year 
to set aside theorderof dismissal. A regular suit for 
redemption cannot be instituted in a Oivil Oourt 
more than a year after such dismissal 

A person who takes advantage ofa summary pro- 
cedure must suffer its digadvantages as well as enjoy 
its benefits. 

Kaura v. Ham Chand (1), and Darba Mal v. Asa 
Ram (2), followed. 

Miscellaneous second appeal from an 
order of the District Judge, Karnal, dated 
the 22ndof November, 1927, reversing that 
of the Subordinate Judge, Fourth Olass, 


‘Jhajjar, District Rohtak, dated the 25th 


May, 1927. 

Mr. Shamair Chand (with him Mr. Qabul 
Chand Mital), for the Appellants, 

Mr N. C. Mehra, for the Respondents, 

JUDGMENT.—In 1914 the mort- 
gagors applied unders. 4 of Act II of 1913 
for redemption of their mortgage on pay- 
ment of Rs. 74. There was a dispute about 
the amount and Rs. 62 was held to be the 
redemption money. Rupees 3853 were 
deposited and the balance Re. 279 remained 
unpaid. The plaintifs martgagors were 
given time to deposit this balance upto 
the 5th of June, 1914. They failed to do sọ, 
and, therefore, in accordance with a.il of 


' Act II of 1913 the Collector dismissed the 


H 
ww 


etition. The sum of Rs, 353 which had 
baed paidin was refunded. The present 
guit was not instituted till the 31st January, 
1927. Itisa suit for redemption of the 
mortgageon payment of Rs. 74. The trial 
Subordinate Judge followed Kaura v. Bam 
Chand (1) and dismissed the suit. On ap- 
peal the District Judge declined to follow 
Kaura v. Ram Chand (1) saying that he did 
not see how this ruling could be made 
applicable to the present case. He accord- 
ingly accepted the appeal and remanded 
the suit to the trial Court under O. XLI, r. 
93, for decision on the merits. Against this 
order this second appeal has been preferred. 

There is no doubt that Kaura v. Ram 
Chand (1) applies fully to the present 
case and ison all fours with the present 
case. It was pointed out by the Letters 
Patent Bench, which decided Kaura v. Ram 
Chand (1) that their interpretation operated 
‘to reduce the normal period of limitation, 
The Bench pointed out, however, that that 
in itself was not sn unfortunate cireum- 

(1) 88 Ind. Oas. 945; 6 Lah: 206; A, I. R. 1925 Lah, 
$85; 1 Lah, Oas, 547. 
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stance when a dispute between the parties 
had been established. They went on to 
say that an individual who takes advant- 
age of & summary procedure must suffer 
its disadvantages as well as enjoy its 
benefits. Finally it was held that the 
real nature of the suit contemplated by 
the Legislature in s. 12 of ActII of 1913 
was a suit to set aside the Collector's order. 

The Letters Patent Benck decision has 
been followed by a Judge in Chambers 
in a case reported as Darba Mal v. Asa Ram 
(2). It was there held that a summary dis- 
missal without enquiry of an application 
for redemption by the Collector on the 
ground that the dispute being ofa com- 
plicated nature could not be settled was 
comtemplated by s. 9 of Act IL of 1913 
and that a suit for redemption brought 
after a year from such dismissal was barred 
by time, that ig, it was held that a person 
whose application for redemption was 
summarily rejected without enquiry under 
B. 9 was a person aggrieved within the 
meaning of s. 12 ofthe Punjab Redemp- 
tion of Mortgages Act. Section 12 of 
the Act is in itself clear, It rons:— 
“Any party aggreived by ano order 
made under as. 6,7,8, 9, 10, or 11 of this 
Act may institute a suit to establish his 
rights in respect of the mortgage, but, sub- 
ject to the result of such suit, ifany, the 
order shall be conclusive” Under s. 11 
the Collector had to dismiss the petition of 
the present plaintiffs and the .dis.nissal 
under s. ll, gave them the right under s. 
12 to sue within a year, to set aside the 
order of dismissal, As they did not do so, 
the suit is barred by time, their cause of 
action being not the original contract but 
the order of the Oolleotor which aggrieved 
them. As held by the Letters Patent Bench 
a person who takes advantage of a sum- 
mary procedure must suffer its disadvant- 
ages as well as enjoy its benefits. 

For thé reasons given, I accept the ap- 
peal and dismiss the suit with costs 
throughout. 

E. L. Appeal accepted. 

(2) 102 Ind. Cas, 418; 28 P, L, R. 289; A, I, R. 1927 
Lah. 461. 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. | 
OBIMINAL Appaau No. 117 or 1928. 
“July 3, 1928. 
Present :—- Mr. Gulam Mohiuddin, A. J. O? 
- UMED HUSSAIN-—AocOUSRD— 
APPELLANT 


versus 
EMPEROR —Ha3PONDRNT. e 

Penal Code (Act XLV of 1860), ss. 149, 802, 80} — 
Unlawful assembly—Knowledge of likelihood of com- 
mission of murder not proved--Members, whether 
can be convicted for murder committed by other 
members. 

Members of an unlawful assembly who are not 
proved to have had knowledge that it was likely 
that the offence of murder would be committed in the 

rosecution of the common unlawful object, cannot 
he made liable for the acts of othar members of the 
assembly who cause a fatal injury and cannot be 
convicted of the offence of murder on account of their 
constructive liability under s. 149, Penal Code. [p 
451, col. 1.] 

Queen v, Sabid Ali (1), followed. 


Oriminal appeal from an order of the 
Sessions Judge, Raipur, dated the 16th 
April, 1928. 

Bir. H. S. Gour, K+., for the Appellant, 

Mr. G. P. Dick, for the Respondent. 

JUDGMENT.—This appeal has been 
filed on behalf of Umed Hussain who with 
his three sons Amir Ali, Jawahir Ali alias 
Balaki and Wazir Ali, and six others, 
Santokh, Lalkhan, Bilam, Annoop, Ghasi 
and Latti, has been convicted under ss. 
148 and 302 read with s. 149, Indian Penal 
Code, and has been sentenced to rigorous 
imprisonment for two years, and to trans- 
portation for life respectively, the sentences 
to run concurrently. The other nine ao- 
cused have been similarly convicted and 
their appeals inthis Court are Appeals Nos. 
118 to 1260£192¢. The judgment in this 
appeal will govern the other appeals also, 

The facts of this case have been mention- 
ed in suffisient detail in the judgment of 
the learned Session: Judge and, therefore, 
I do notconsider it necessary to repeat 
them here. It isan admitted fact that a 
mar pit took place in the village Sarwani 
on 7th December, 1927, when the posses- 
sion of the share belonging to Umed Hus- 
sain was tobe delivered to the decree- 
holder. 
the appellants armed with lathis came to 
the place, in front of the house of Thanda- 
ram, and assaulted Thandaram, Bandaram 
and Raghunandan Prasad. The accused 
Umed Hussain and Jawahir Ali allege that 
Thandaram and Bandaram accompanied 
with 10 or 15 persons came to their house, 
and after some altercation, Thandaram 
gave a blow to Umed Hussain and ordered 
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his men to beat,that they took the sticks 
of Bandaram and Sheo Prasad and defended 
themselves, that many persons who had 
gone there hearing about the mar pit inter- 
vened, and as there was a big crowd in the 
angan, in the melee, Bandaram's head came 
ino contact with the door-frame and got 
urt. 

Amir Ali and Wazir Ali pleaded alib: 
and alleged that they had gone to Khama- 
ria. Santokh stated that he was ill on that 
day and did not take part in the riot. 
Lalkhan alleged that he had not taken 
part in the mar pit but was beaten by 
Thandaram and his son that day at 5P.x. 
Bilam stated that  Kashiram and Parsoo 
beat him, when Thandaram, Bandaram and 
others were returning from the Gaontia's 
house. Annoop, Ghasia and Latti stated 
that they were not present at the marpit. 

A. careful perusal of the evidence of the 
prosecution witnesses Mahabir Prasad (P. 
W. No.11), Raghunandan Prasad (P. W. 
No. 12)and Thandaram (P. W. No. 13) 
makes it clear that besides the two maz- 
kuris, at least 10 or 12 other persons had 
accompanied the process-server Raghunan- 
dan Prasad when he went to Sarwani on 
7th December, 1927, and about 20 or 25 
men of Mohwadeh were being taken out of 
that village by Mahadeo (P. W. No. 18) 
to go to Barwani to help the procegs-server 
in handing over possession to the decree- 
holder. Mahadeo has stated that when 
Raghunandan Prasad asked him to arrange 
for men to go with him, he sent for his 
Mukhtiar Thandaram and called the ten- 
ants of Lakaourri and Mohwadeh to be 
ready to gofor taking possession of Sar- 
wani and Parsapailli. According to Maha- 
bir Prasad (P. W. No. 11) some of the men 
who had accompanied him, had sticks. It ia 
thus clear that the mazkuris were accom- 
panied by at least a dozen persons, some 
ofwhom had lathis, when they went to 
the village Sarwani, to deliver possession. 
Regarding the place of mar pit, both the 
parties have mentionedtwo different places, 
the lanein front of Thandaram's house 
and theangan of Umed Hussain, as the 
places where the mar pt took place. 

* 


Froma perusal of the reports and the oral 
evidence in the case, there is no doubt that 
the marpit took place near the house of 
Thandaram, and not at the house of Umed 
Hussain. 

The nature ofthe injuries found on the 
peraons of the members of the two parties 
will give some idea of the mar pitas it 


"450 
;took place, The prosecution witnesses do 
not explain as to how the following persons 
had injuries on their persons :— 

J, Umed Hussain, 

2, Bulaki alias Jawahir Ali. 

3. Bilam. 

4, Butru Sadhu (alias Lalkhan), 

5. Latti. 
: Theabovenamed appellants were examin- 
ed by Assistant Surgeon B. R. Kashyap, 
who on examination found that Umed 

Hussain had two injuries, Bulaki one in- 
jury, Bilamtwo injuries, Butru Sadhu one 
-injury and Latti one wound. On the other 
side Bandaram received injuries, which 
resulted in his death. Thandaram had a 
contused wound and an inflamation, and 
the process-server one contused wound, 
It is thus fairly obviousthat the party of 
the appellants had received more injuries 
in the mar pit, before Bandaram arrived 
on the scene, who, according to the pro- 
secution case, was the last one to arrive 
there, while the mar pit was going on 

In the report made by Balmukund, it 
was stated Sadhram Dhimar, Ratan Dhobi 
and Tehari Chamar had accompanied the 
mazkuri, but out ofthese only Sadhram 
Dhimar has been examined on behalf of 
the prosecution. The other two have not 
been examined, and if they were eye wite 
nesses they ought to have been examined 
by the prosecution, Having held that the 
mar pit took place in the lane near Than- 
daram's house, between Umed Hussain and. 
his party and Thandaram's party, the evi- 
dence adduced by the defence about the 
mar pit has to be discarded, and reliance 
ean only be placed on the prosecution evi- 
dence. From a careful perusal of that 
evidence and taking into consideration the 
defence evidence about alibi, I find that 
all the ten accused were present at the 
scene of occurrence and took part in the riot, 

' The most important question to be con- 
sidered in this case is as to what offence 
the appellants committed on 7th December, 
1927. The story of the Tabbal which is 
alleged to have been carried by Lalkhan 
appears to me a fabrication and Iam not 
Hg pe to believe it. It is impossible 
to believe that amen carrying a Tabbal 
is assaulted and beaten but he does not 
retaliate with the weapon which he has 
got inhishand. There is no doubt that 
the. Tabbal was not used, because none of 
ihe prosecution witnesses state that any 
one wasinjured by the Tabbal, and no 
injury with & sharp weapon was found by 
the Medical Officer whoexamined the in- 
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jured persons. in this case neither the 
Tabbal nor the lathis alleged to have been 
uzed were produced. The Head Constable 
who reached the village Lakhouri at 114.M. 
on 8th December, 1927, did not go to 
Sarwani at all and the Sub-Inspector. 
who reached Lakhouri with a constable 
and guns on 8th December, 1927 at 7 
P. #, spent the next day, i.e, 9th at Lakhouri 
and went to Sarwanion 10th and took no 
steps to seiza the weapon used that day, 
and searched the houses of the appellants 
late in the day on the lith,and did not 
geize any, as the witnesses did not identify 
those which were found. The Medical 
Officer who examined the corpse of Banda- 
ram stated that injury No. 1 could be 
caused by a blunt weapon such as lathi 
and injuries Nos. 2, 3 and 4 could be caused 
by a blunt weapon or afall, and the weapon 
which caused injury No. l1 was either a 
heavy one or greater force was applied. As 
the weapous were not recovered, and asthe 
injuries caused do not show that they could 
be caused by dangerous weapons only. and 
as the story about the Tabbal seems tobe 
a concocted one, I am not prepared to 
believe the prosecution story, which has 


been exaggerated about the use of 
deadly weapons, and am of opinion, 
that only an offence under s. 147 


and notone under s. 148 was committed. 
A sentence of rigorous imprisonment for 
one year, considering all the circumstances 
of this case, will be sufficient under this 
Section, : . 

The next point which requires considera- 
tion is as to whether all the appellants are 
constructively liable for the death of Banda- 
ram and their conviction under 8. 302 read 
with 8. 149 is correct. The charge in this 
case is defective, and does not state clearly 
as to how the appellants are constructively 
liable for the murder of Bandaram. It was 
stated in the charge that the common 
object of the unlawful assembly was to 
resist the process-server by force from 
delivering possession of the property, and 
to cause hurt to the persons of the process- 
server and agents of the decree-holder. 
There is no reliable evidence on record to 
show as to what took place before Umed 
Hussain and hiscompanions arrived on the 
scene, and even according to the prosecu- 
tion evidence, they did not all come 
together, but came from different sides, I 
have already held that the possession of 
deadly weapons has not been satisfactorily 
proved and it may safely be presumed that 

«the appellants had lathis or sticks, similar 
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to the ones which the companions of 
Thandaram were carrying. The appel- 
lants were not in greater numbers than the 
party of Thandaram,and when they came 
with the common object which has been 
stated in the charge, they could not besaid 
to have known, that the offence of murder 
was likely to be committed, The ngture 
andthe number of the injuries inflicted on 
the injured persons except Bandaram is a 
clear indication that the appellants’ party 
was faring badly and had received more 
injuries. Baudaram's sudden appearance 
with astick changed the whole thing, as 
he started giving blows to Lakhan and 
Latti as soon as he came out, and accord- 
ing to Thandaram (P. W. No. 13), aimed 
his stick at Amir, which did not hit him, 
after which Amir with great force, aimed 
his lathis on the head of Bandaram and hit 
him on the head. This case seams to be 
similar to the one Queen v. Sabid Ali 
(1) in which the following was held: 
"Where a certain number of persons, 
members of an unlawful assembly (party A) 
attacked another party B who were in 
occupation of land, with the view to drive 
- them off the land by force, and one of the 
members in party. A fired a gun at and 
killed one of the persons in party B, in 
consequence of a sudden and unexpected 
resistance which was offéred by a party B, 
it was held (Ainslie, J., dissenting) on a 
consideration of the evidence that the 
persons composing party A other than the 
person who fired the gun could not be con- 
vieted of murder uuder s. 149, «Penal Code. 
The conviction was altered under the oir- 
cumstances to one of rioting armed with a 
cooly weapon under s, 148 of the Penal 
ode. 


Ithas not been made out by the evidence 
satisfactorily that the appellants knew it 
to be likely that the offence of murder 
would be committed in the prosecution of 
the.common object and, therefore, all the 
appellants cannot be made liable for the 
act of the individual who caused the 
fatal injury, the contused wound, above the 
lefteye brow of Bandaram. The appellants 
are not guilty for the offence of murder on 
account of their constructive liabilityunder 
8. 149, Indian Penal Code, 

Sadhram (P. W. No, 10), Raghunandan 
Prased (P. W. No. 12), Thandaram (P. W. 
No.13),Jaganuath (P. W, No. Lt) aad Ghasi- 
ram (P. W. No. 17) have stated that Amir Ali 
gave a blow on the head of Bandaram 


(1) 20 W. R. Or. 5; 11 B. L. R, F. B. 347, 
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which made him fall on the ground, whila 
Paaroo (P. W. No. 15) and Kashiram (P. W. 
No. 16 )have stated that Umed Hussain, 
Balaki and Amir raised their sticks at the 
same time and aimed blowsat Bandaram 
who, on being thus beaten fell down. 
Parsoo was under Police Surveillance for 
two months, was suspected in a theft case 
and admittedly is not on good terns with. 
Kashiram was 
convicted for the theft of a bullock and 
fined Rs. 20. I cannot place much reliance 
on the evidence of such witnesses, when it 
conflicts with the evidence of the other 
witnesses named above, and relying on the 
evidence of  Sadhram, Raghunandan 
Prasad, Thandaram, Jagannath and Ghasi- 
ram, 1 hold that Amir Ali caused that fatal 
injury on the head of Bandaram. In this 
connection it is important to find out as to 
what took place immediately before the 
last blow given by Amir Ali. According 
to Thandaram, Bandaram aimed his stick 
at Amir Ali but the blow did not fall on 
him. Jagannath says that Bandaram 
aimed his stick at Amir but the blow just 
touched the head and slipped. Parsoo 
says that Bandaram dealt one blow on Amir, 
Kashiram says that Bandaram dealt a blow 
with lathi on Amir which did not hurt him. 
Ghasiram says that Bandaram gave one 
blow with his stick on Amir but the stick 
merely touched his tarbanand it fell down. 
'l'he evidence of these witnesses makes it 
clear that Bandaram had inflicted a latht 
blow on the head of Amir Ali and im- 
mediately after that blow, Amir Ali hit 
Bandarsm. Under these circumstances, 
the offence committed by Amir Ali is not 
one under s, 302, Indian Penal Code, but, 
is culpable homicide not amounting to 
murder, punishable under s. 304, Indian 
Penal Code. As he inflicted a blow with 
a stick on the head and as the blow must 
have been inflicted with sufficient force, 
because it resulted in the death of Banda- 
ram, he must have known thatsuch aot of 
his would be likely to cause death, Oon- 
Bidering the age of the appellant Amir Ali 
and the other facta of the case, a sentence of 
rigorous imprisonment for five years will 
be sufficient to meet the ends of justice in 
this case. . ` 

Raghunandan Prasad was beaten by 

Santokh and Jawahir Ali, Thandaram was 
beaten by Wazir Ali, Anoop, Bilam ang 
Ghasia and Bandaram by Umed Hussain, 
Balaki and Amir Ali,Santokh, Jawahir Ali, 
Wazir Ali Anoop, Ghasia, Bilam and Umed 
Hussain, are, therefore, convicted undey 
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8,323, Indian Penal Code, and sentenced to 
rigorous imprisonment for one year each, 
the sentence to ram concurrently alon 

T that passed under s. 147, Indian Pena 


e. 

- » The result of this appeal is that the ap- 
pellant’s conviction under s. 148 and s. 302 
read with s. 149, Indian Penal Oode, is set 
aside and he is convicted under ss. 147 and 
323, Indian Penal Code. He is sentenced 
to rigorous imprisonment for one year for 
each of the offences, the sentences to run 
concurrently. This order also applies to 
Bulaki alias Jawahir Ali, Wazir Ali 
Bantokh, Bilam, Anoop and Ghasia. 

Amir Aliis convicted under es. 304 and 
147, Indian Penal Code and is sentenced to 
rigorous imprisonment for five years and 
one year respectively, the sentences to run 
concurrently. 

Lalkhan and Latti are convicted under 
8. 147, Indian Penal Code,and sentenced to 
rigorous imprisonment for one year. 

4. E, D. Sentence reduced. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Ssoonp Civi, Aresar No. 533 or 1927, 

November 29, 1928. 

Present: —Mr. Macnair, A. J. O. 
Mahant PREMDAS-—PLAINTIEF 
—APPELLANT 
versus 
BALKISAN—Dsrenpant—Rasponpenr, 

C. P. Land Revenue Act (II of 1917), -s. 808 (1) 
(8) (4)~Abadi—Transfer to person in possession of 
another site, validity of—Jurisdiction of Civil Court 
m Such site’ in s. 208 (3), scope of. 

The words “such site" in cl. 3 of 5.903 of the 
€. P. Land Revenue Act refer to the words ‘a house 
site of reasonable dimensions in the abad in cl. Q) 

, ofthe said section. A transfer of an abadi toone 
who is not in possession of site sufficient for his 
Téquirements is valid under cl, 3 of the section. 


Even though disputes relating to allotment of sites 

in the abadt are to be decided by Revenue Officers 
under ol 4 of s. 203 of the said’ Act, it does not 
prévent a Oivil Court from deciding, if a transfer of 
abadi to one, who is dy in possession of another 
insufficient site is valid. 
. Appeal against a decree of the Ad- 
ditional District Judge, Saugor, dated the 
i T ed» 1927, in Civil Appeal No. 34 of 
1927. : 

Mr. A. V. Wazezalvar, for the Appellant. 

. Mr. G. L. Subhedar, for the Respond- 
ent. 

JUDGMENT.—The judgment in this 
appeal governs the disposal of Second Ap- 

peal No, 53¢0f 1927—Mahant Premdae v, 
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Balkishan—both appeals arise from a single 
decree of the original Court. The facts 
found by the lower Appellate Court are 
that the defendant-respondent had a por- 
tion ofa house in Mouza Tilli, but this por- 
tion was totally insufficient for his require- 
ments as an agriculturist. He purchased 
another house in the village without the 
confent of the plaintiff malguzar. The 
malguzar's suit for possession of the site 
has been dismissed. There is an order, 
against which the defendant has filed no 
appeal, that ihe defendant should pay 
Rs. 150to the plaintiff a8 compensation. 

Itis urged in appeal that the Civil 
Oourts had no jurisdiction to decide whe- 
ther thesite already in possession of the 
defendant was insufficient for hie require- 
ments; and even if thatsite was insufficient, 
the defendant could not purchase another 
site without reference to the landlord. 
Section 203, cl. (3) of the Land Revenue 
Act is as follows:— - 

“A person holding a site under sub-s, (1) 
shall be incompetent to transfer it except 
to his next heiror toaperson entitled to 
and not already in possession of such 
site.” . : 

The words “such site" cannot refer to 
the site which itis desired to transfer, as 
a rule permitting a person to transfer a 
site to a personentitled toit is obviously 
unnecessary. It follows that the words 
“such site” must refer to the words "a house 
site of reasonable dimensions in the 
abadi” in cl. (1) of s, 203. The defend- 
ant was adnvittedly entitled to such a site 
and it has been held, for excellent rea- 
sons, that he did not possess such a site. 
Olause (3) then does not prohibit the 
transfer of the eite to him. 

The question whether a transfer to him 
was competent is clearly not a dispute 
regarding the allotments of sites in the 
abadi. Olause (4) of s. 203 which directa 
that such disputes shall be decided by a 
Revenue Officer, does not prevent a Oivil 
Court from deciding whether the transfer 
with which I am concerned was valid. 
Section 208 of the Land Revenue Act then 
does not render the transfer of a house to 
the defendant invalid, although the 
plaintiff's consent was not obtained. It is 
not suggested that the transfer was for any 
other reason invalid, | 

The appeals, therefore, fail and are dis- 
missed, Costa on appellant. 

@, R.D, Appeals diemissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Rarerenor No. 235 or 1928. 
September 11,1928. 
Present:—Mr. Gulam Mohiuddin, A. J. O. 
EMPEROR-—-—A»PPLIOANT 


versus 
TUKARAM —NoN-APPLIOANT, 

Oriminal Procedure Code (Act V of 1898), s, &07— 
Jury —Verdict of not guilty-~Reasons to be recorded 
—Reference—Weight to be given to verdict of Jury, 

Where a Jury returnsa unanimous verdict of not 

uilty, whioh is wrong in the opinion of the Judge, 
Éo ought toask the Jury to state their reasons for 
disbelieving the prosecution evidence and ought to 
record them forthe information ofthe High Gourt. 
Ip. 453, coL 2.j 

The Oriminal Procedure Gode, does not put the 
opinion ofthe Jury on any higher plane than the 
opinion of the Judge and both should be given due 
weight in deciding a reference. P 454, col 1) 

Emperor v. Ram Chandra Roy (4), followed, 

Emperor v. Kankaya (1) and Emperor v. Dhananjay 
Roy à and Emperor v. Akbar Molla (3), referred to. 


Reference made by the Sessions Judge, 
Nagpur. 

Mr. G. P. Dick, for the Applicant. 

Mr. Langford James, tor the Non-Appli- 
cant, 


JUDGMENT.—This is the case of 
Takaram Patil, which has been referred 
to this Court, under s, 307, Criminal Pro- 
cedure Code, by the learned Additional 
Sessions Judge of Nagpur. Tukaram was 
tried on two charges, one under s. 147, 
Indian Penal Code, and the other under 
ss. 307,149, Indian Penal Code. The Jury 
unanimously found him not guilty under 
both the sections. Besides  Tukaram, 
there were 27 other persons who were 
also tried on the same charges, for which 
Tukaram was tried. The Jury returned 
a unanimous verdict of guilty against 16 
accused. The learned Sessions Judge 
accepted the verdict ofthe Jury against 
27 accused and disagreed with the Jury, 
so far as their verdict against Tukaram 
was concerned. He was of opinion that 
Tukaram was guilty under ss, 147 and 
325, 149, Indian Penal Code. 

This case has been referred to this 
Court, under s. 307, Oriminal Procedure 
Code, and in dealing with the case, I 
have to keepin view, sub-s. (3) of 8. 307, 
Oriminal Procedure Code, which runs as 
follows :— 

“Ia dealing with the case so submitted 
the High Oourt may exercise any of the 
powers which it may exercise on an appeal, 
and subject thereto it shall, after con- 
sidering the entire evidence and after 
giving due weight to the opinions of the 
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Bessions Judge and the Jury, aequit o? 
convict such accused of any offence of 
which the Jury could have convicted him, 
upon the charge framed and placed before 
it, and, if it convicts him, may pass - 
such sentence as might have been passed: 
by the Court of Sessions." .3 
The terms of the section are fairly clear.” - 
This Court is first called upon to consider 
the entire evidence, and then give due 
weight to the opinion of the Sessions Judge: - 
and to the opinion of the Jury. I must,'. 
therefore, consider the entire evidence first; . 
* * * + * 
Tukaram's presence at the scene ofthe ’ 
occurrence has been satisfactorily proved, 
He was a member of the unlawful assembly - 
which came from Khairi to Mahajgha bridge : : 
and assaulted the ten persons who received 
injuries. The assailants were armed with 
lathis and guns, which were used. Grievous 
hurt was caused to Sadoo and Sitrya.: 
The members of the unlawful assembly 
knew it to be likely that grievous hurt 
will ba caused. Tukaram has thus com- 
mitted the offences under ss. 147 and. 
325 read withs. 149, Indian Penal Code. > 


In & case ofthis sort, where a Jury re- 
turned a unanimous verdict of not, guilty . 
against the accused and the Additional 
Sessions Judge was of opinion that the 
verdict of the Jury was manifestly wrong 
he ought to have asked the Jury to state. 
their reasons for disbelieving the  pro-, 
secution evidence, and ought to have re- 
corded them, for the information of this 
Oourt, The reasons, most probably were 
the same or similar, as were urged before 
me, by the learned Counsel for the ap- 
pellant. The point of view from which 
reference under s. 3J7, Criminal Procedure 
Oode, should bs considered by the High 
Court has been the subject of numerous 
judicial decisions and the learned Counsel 
for Tukaram cited Emperor v. Kankaya 
(1), Emperor v. Dhananjay Roy (2) and 
Emperor v. Akbar Molla (3). These cases 
lay down rules of guidance, which may 
be followed in deciding references under 
s. 307, Oriminal Procedure Code, but the 
law on the point is very clear and explicit, 
as laid down in s. 307 (3), Oriminal Pro- 
cedure Code, As pointed out by Cumm- 
ing and Gregory, JJ.,in Emperor v. Ram 


(1) 95 Ind. Cas. 309; 22 N. L, R. 42; A. LR, 1936 
Nag. 308; 27 Or. L. J. 773. 

(3) 81 Ind. Cas. 246; 51 O. 347; 38 O. L. J. 384; A, T, 
R. 1924 Oal. 321; 25 Or. L. J. 75 

(3) 81 Ind. Oas. 261; 51 O. 271; 38 O, L, J, 379; A L 
R. 1924 Oal, 449; 25 Or, L. J. 773, - 
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Chandra Roy (4), "the Code would not 
seem to put the opinion of the Jury on 
any higher plane than the opinion of the 
dudge, both should be given due weight.” 


. The Jurors accepted the prosecution 
story regarding the riot and rejected the 
defence version about it, by giving a 
verdict of guilty against 16 persons. 
There was overwhelming evidence on 
record finding conclusively the presence. 
of Tukaram withthe rioters, and, there- 
fore, no other conclusion was possible 
except that he was also guilty. The 
verdict of the Jury, was not only mani- 
ca wrong but pérverse. 

I have considered the entire evidence 
and have given due weightto the opinion 
of the Sessions Judge and the Jury,and 
find that Tukaram is guilty, under s, 147 
and under s. 325 read with s. 149,Indian 
Penal Code. In view of -the serious 
nature of the offence, and -also taking 
into consideration the faet that Tukaram 
ie a respectable man who had to bear 
the anxiety and worry ofa protracted 
criminal trial, I sentence Tukaram to 
undergo rigorous imprisonment for six 
months and to pay a fine of Rs. 2,500, 
and in default of payment of fine, to 
undergo further ' rigorous imprisonment 
for three months, for each offence. The 
sentence of imprisonment shall run 
concurrently. Thdaccused mist surrender 
to his bail to serve out the sentence, 

@. X. D. 


(4) 111 Ind, Cas. 327; 55 C. 879; 29 Or. L. J. 823; A. 
I E. 1938 Oal 739; 10 A. I. Gr, R. 456. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Szoonp Orvin Apprat No. 308 or 1927, 

April 13, 1928, 
Present : —Mr. Kolhatkar, A. J. O. 
MAHEPAT AND OTHBRS—— APPELLANTS 
versus 

MUKUNDRAO AND OTAERS—RESPONDENTE, 

Civil Procedure Code (Act V of 1908), s. 100—Second 
appeal—Finding of fact gross and inexcusable 
whether can be set aside-—Limitation—Mixed question 
of fact and law, whether can be raised in appeal 
—Hindu Law Mother taking possession of son's pro- 
perty—Adverse possession, 

An erroneous finding of fact, howsoever gross or 
inexcusable theerrormay be,cannot be interfered 
with in second appeal. [p 455, eol 1.] 

Tukaram v. Chintaram (1), followed, 
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It ignotopento & litigant to raise for the drat 
time in second appeal a question of limitation if it 
isa mixed question of law and fact, that is, if it ine 
volves an enquiry into questions of facts before a 
decision on the Law of Limitation applicable to such 
ur ean Be iren. (p. 455, col, 2.] kalang 

a mother takes possession of property belon 
to her son after his death aan Kb as his heir anl 
not asa mere trespasser, there arises, in the absence 
of proof to the contrary,the presumption that she 
prescaibed for a limited title of a female heir and that 
it was such a limited title that was acquired by pre- 
scription, and on her death the son's heir, and not 
ae Ede be entitled to inherit the property. [p. 
, col. 1. 

Sheolal v. Sheoraj (2), relied on. 

Amba v. Sheoram (3), distinguished, 

So far asthe question ofthe right of inheritance 
and succession is concerned, a proprietary interest in 
immoveable prope y stands on the same footing as 
the interestofan absolute occupancy tenant of his 
holding. [ibid.] ! N 

Second appeal against a decree in the 
Court of the District Judge, Nagpur, dated 
the llth February, 1927, in Civil Appeal 
No. 182 of 1926. 

Mr. D. W. Kathale, for the Appellant. 

Bir H. S. Gour, Kt., and Mr. W. R. Puranik, 
for the Respondents. 


JUDGMENT. —One Ganpati—father 
of the plaintiffa' vendor Musammat Baiji— 
owned en absolute occupancy field No. 192 
area 2°14 acres rental Rs. 60, one-thir 
share ina well in the said field and two 
mango trees standing thereon, situated in 
patti No. 1 of Mauza Kumari of Tahsil 
Saoner. On his death, which occurred in 
1291, the aforesaid field was recorded in 
the village papers in the name of his 
mother Musammat Kupuri. His daughter 
Musammat Baiji was nearly three yeargold at 
the time of his death, It is common 
ground that Musammat Kapuri died 
in the year 1925. On 7th May, 1925, 
Musammat Baiji sold the said field with the 
mango trees and one-third share in the well 
to the two plaintiffs, Mukundrao and 
Padamrao malguzars of patti No. 1 by 
virtue of a, registered sale-deed for 
Rs. 2,000. The plaint alleges that after 
the execution of the sale-deed the plaintiffs 
took possessionof the field and did summer 
ploughing, but that all the three defend- 
ants obstructed them in June, 1925, and 
prevented them from sowing crops in the 
field and hence they seek possession of the 
field in question with the two mango trees 
and one-third share inthe well. itis an 
admitted fact that Ganpati's two widows, 
Radha and Maini, re-married shortly after 
his death. The plaintiffs contend that on 
Ganpati's death thefield in dispute devolv- 
ed on his two widows and on their re-mar- 
riage, on Musammat Baijias his héir, while. 
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according to the defendants Nos. 2 and 3 
Ganpati left behind him a minorson by 
name Mahadeo who died a few months 
after Ganpati's death. According tothem 
the field in dispute devolved on Ganpati's 
death on his son Mahadeo and on the lat- 
ters death on his grand-mother Musammat 
Kapuri as his heir. The defendants Nos. 2 
and 3 claim to be reversionary heirse of 
Mahadeo, entitled tosucceed to his proper- 
ty after the death of Musammat Kapuri. 
The defendant No. 1 diselaimed any inter- 
est in the property in dispute and denied 
his having obstructed the plaintiffs. The 
plaintiffs denied the existence of Mahadeo 
and the alleged relationship of defendants 
Nos. 2and 3. The Oourt of firstinstance 
awarded the plaintiffs’ claim for possession, 
holding that Ganpati did not leavebehind 
him ason by name Mahadeo, that defend- 
ants Nos, 2 and 3 were not related to Gan- 
pati and Mahadeo as alleged by them, 
that the entry in Musammat Kapuri's 
favour inthe Settlement Records was a 
mistake, that the plaintiffs purchased the 
property in dispute from Musammat Baiji 
on 7th May, 1925, that the purchase was 
not unreal, and that defendant No. lob- 
structed the plaintiffs. The appeal prefer- 
red bythe three defendants inthe Court 
of the District Judge was dismissed by that 
Court andall the findings of fact arrived 
at by the Court of first instance were up- 
held by it. It ia from the appellate decree 
of the District Judge that the present ap- 
peal has been preferred by the defend- 
ants. . 


It is contended in the firat instance 
for the appellants that Musammat Ganpati 
left behind him & son by name Mahadeo 
and that consequently Mahadeo, and not 
Musammat Baiji, was entitled to succeed 
to Musammat Ganpati’s property on the 
latter's death, Now asregards the question 
of Mahadeo's existence, there is a concur- 
rent finding of two Courts to the eflect 
that no son was born to Musammat Ganpati 
and that he did notleave behind him a son 
by name Mahadeo. It is a finding on a 
pure question of fact and is as such bind- 
ing on this Court. Asobserved in Tuka- 
ram v. Chintaram (1) an erroneous finding 
of fact, however gross or inexcusable the 
error may be, cannot be made the basis 
of a second appeal, provided the fact found 
is relevant and the finding is based on evi- 
dence proper for consideration. There is 
no suggestion made on the appellants’ 
n a Ind. Oas. 327; 20 N. L. R. 17; A, L R. 1924 

ag. 91, 
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behalf that there is no evidence on record 
to support the aforesaid Anding of fact or 
that inferences are wrongly drawn from 
proved facts. The lower Oourts have reli- 
ed on the plaintiffs’ evidence in preference 
to that adduced by the defendants. The 
question of credibility is manifestly one 
of fact. There is ample oral evidence on 
record especially that of P. W. No, 5 
Musammat Baiji, P. W. No. 6 Mawan, P. 
W. No. 7 Narayan and P. W. No. 49 Pandu- 
tosustain the negative finding in regard 
to the existence of Mahadeo. Relying on 
the oraltestimony of these witnesses the 
lower Courts have arrived at the conclusion 
that Musammat Ganpati did not leavea 
son behind him and thatthe entry in the 
name of Musamma: Kapuriin the Settle- 
ment Records óf 1893-94 and 1912-13, waa 
a mistake. Although thesaid entry is to 
be presumed to be correct it is liable to 
be rebutted, and the rebutting proof is 
furnished by the testimony of the aforesaid 
witnesses of the plaintifs. For all these 
reasons it is nob open to the appellants 
to question in this Oourt the concurrent 
negative finding concerning Mahadeo's 
existence. I have, therefore, to proceed on 
the assumption that Musammat Ganpati did 
not leave a son behind him and that on 
the re-marriage of his two widows his pro- 
perty devolved on the plaintiffs' vendor, 
Musammat Baiji, his rightful heir. 


It is next contended that Musammat 
Kapuri was in possession of the field 
in dispute on her own ‘account for over 
thirty years till her death which took place 
in 1925, that her possession was adverse 
to Musammat Baiji, and that consequently 
the plaintiffs’ claim is barred by limita- 
tion. The question of adverse possession 
and limitation doesnot appear to have 
been raised in either of the two lower 
Oourts. Apart from the fact that the ques-. 
tion of limitation in the present case is a 
mixed question of law and fact, and that. 
consequently itisnot open to the appel- 
lants to raise it for the firat time in this 
Court, it seems to me that the said ques- 
tion cannot arise in the present case for 
the following reasons, Bren if no reliance 
be placed on the testimony of the plaint- 
iffa vendor Musammat Baijias P. W, No, 
5 tothe effect that Musammat Kapari 
managed theestate for the witness, and 
it Musammat Kapuri's possession be hel | 
to be adverse to Musammat Baiji it woald 
be possession either of a limited owner or 


of an absolute owner. If on the strength 
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ofthe ruling in Sheo Lol v. Sheorajia (2) 
Musammat Kapuri be held to have acquir- 
ed by preacriptiona limited title as a female 
heir of deceased Musammat Ganpati as 
against the rightful heir Musammat Baiji, 
the property in suit would under Hindu 
Law -pass on Musammat Kapuri's death in 
the year 1925, to Musammat Baijias the 
heir of the last male holder Musammat 
Ganpati. While if Musammat Kapuri be 
held to have acquired by prescription the 
title claimable by an absolute owner, her 
two daughters Majan and Jani would 
succeed to the field in suit as her heirs, 
but Malan and Jani by executing a regis- 
tered parkat patrak, dated llth October, 
1925, (Ex. P-2) in plaintiffs’ favour have 
relinquished their rights as tenants, if any, 
in favour of the malguzars-of patti No. 1, 
and the latter are consequently entitled 
to claim possession of the field in suit from 
the defendants who have no legal right to 
retain it. In this view of the case the 
plaintiffs’ right to claim possession would 
accrue on Musammat  Kapuri's death, 
which occurred in 1928, and their suit, 
being instituted in December, 1925, would 
be intime even onthe assumption of ac- 
quisition of prescriptive titletby Musam- 
mat Kapuri. It seems to me that the fact 
of Musammat Kapuri being Musammat 
Ganpati’s mother, who would have been, 
but for the existence of the nearer heir 
Musammat Baiji, entitled to succeed to 
his property, after the remarriage of his 
two widows, and the further fact of her 
having taken possession of the land, in 
suit, after Ganpat's death, presumably as 
his heir,and not as a mere trespasser 
would very well warrant, in the absence of 
proof to the contrary, the presumption 
that Kapuri prescribed for a limited title 
of a female heir, and that it was such a 
limited title that was acquired by pres- 
cription, and would thus attract the appli- 
cation of the principle involved in the deoi- 
sion in Sheolal v. Musammat Sheoraj (2), 
It is urged on appellants’ behalf that the 
interest involved in Sheolal v. Musammat 
Sheoraja (2) was & proprietary interest and 
therefore, the decision in that case has no 
application but in se far as the question 
of the right of inheritance and succession 
is concerned a proprietary interest in im- 
moveable property stands on the same foot- 
ing as the interest of an absolute occu. 
pancy tenant in his holding. Section 5 of 
the Central Provinces Tenancy Act of 
1920, lays down, “that the interest of an 
(3) 23 Ind, Cas, 719; 10 N, L.R, 35, 
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absolute occupancy tenant in his holding 
shall on his death pass by inheritance 
or survivorship in accordance with his- 
personal law." There is, therefore, no 
sound reason, why the decision in the afore- 
said case should not be made applicable 
to the facts of the case in question. As re- 
gards the case of Amba v. Sheoram (3) relied 
on by the appellant's learned Counsel, the 
character of the possession involved 
therein was essentially different from that 
of the possession of Kapuri, who entered 
into possession of the absolute occupancy 
land in question after Ganpati's death, 
and consequently that case seems to have 
no bearing on the facts of the case under 
consideration, The title acquired by 
Kapuri by prescription being a limited 
title of a female heir, which came to an end 
On her death, the person entitled to inherit 
the property in suit would be the rever- 
sionary heir of the last male holder 
Ganpati. lt is an undisputed fact that 
Ganpati's daughter Baiji would besuch an 
heir and would consequently be entitled to 

ossession of the land on Kapuri's death. 

he present suit having been instituted 
within two years of Kapuri's death the 
period prescribed by Art. lof the Second 
Schedule to the Central Provinces Tenancy 
Act of 1920 is clearly within time. The 
plaintiff's claim cannot, therefore, be held 
to be barred by limitation, In view of 
the above finding it is needless to consider 
the question of the allegéd relationship of 
the defendants with deceased Ganpati. 

The only guestion which now remains 
to be dealt with is that see posting the decree 
passed against the defendant No, 1 Dewaji. 
It is argued, that as the defendant No. 1 
Dewaji disclaimed all interest in the pro- 
perty in suit, no decree should have been 
passed against him. This contention would 
no doubt have prevailed, had the plaintiffs 
failed to substantiate theirplea of the defend- 
ant No. 1’s obstruction to their cultiva- 
tion, but the plaintiffs have established by 
the evidence of P. Ws. Nos, 2 and 4, that all 
the defendants including defendant No. 1 
Dewaji obstructed them at sowing time, 
In face of this proof, it cannot be said 
that the decree passed against the defend- 
ant No. 1 Dewaji was unwarranted, 

The appeal thus fails on all grounds 
advanced on behalf of the appellants, and 
itis, in consequence dismissed with costs. 
The decree of the lower Court is affirmed. 

G. R. D. Appeal dismissed. 

(3) 27 Ind, Oas, 884; 11 N. L. R. 8, 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
OrIMINAL Revision No. 310 or 1928, 
October 29, 1928. 
Present:—Mr. Kinkhede, A. J. O. 
MUHAMMAD USUF KHAN—Aceussp— 
APPLICANT 


VET8US 
EMPEROR —Opposrre Party. " 
Evidence Act (I of 1872), 8, 188— Person offering or 
assisting in offering bribe, whether accomplice— 
Evidence of accomplice—Necessity of corroboration 
—Duty of prosecution. 


A person who offers a bribe to a Public Officer or 
co-opsrates in the payment of a bribe or is instru- 
mental in the negotiations for the purpose, or with the 
knowledge that the bribe has to be paid, advances 
money, is an abettor and as such an accomplice and 
ni d) ane must be received wits caution. [p. 458, 
col. 2. 


Queen-Empress v, Maganlal (1), Queen-Empress v. 
Chagan Dayaram (2), King-Emperor v. Malhar (3) 
and Queen-Empress v. Deodar Singh (6), relied on. 

Evidence of an accomplice is a tainted evidence 
and there is, therefore, need of corroboration in 
order to basee conviction upon such evidence, |p. 
459, col. 1.] 


The evidence of an accomplice cannot be relied on 
for corroboration ofthe evidence of another accom- 
plies, [p. 460, eol, 1. 

It is mainly the duty of the prosecution to bring 
the: accomplice character of the evidence to the 
notice of the Court and then invite itto believe it 
by reference to the corroborative evidence on record. 
Tp. 459, cols. 1 & 2.] 

In cases where a Judge combines the function of a 
Judge and Jury, he 1s bound under law to scrutinize 
the accomplice's evidence with the same degree of 


care and caution which is required of him in a' 


trial by Jury and just as he is bound to give a 
warning to the Jury he must be warned himself 
that it is unsafe to convict a person o mplice’s 
evidence in the absence of substantial corroboration 
by independent evidence; and the Court of Appeal 
or revision has to see whether the trying Magia- 
trate or the Judge who heard the appeal weighed 
the evidence with or without full knowledge and 
recognition of ite accomplice character and the neces- 
alty for corroboration. [p. 459, col. 1.] 


Criminal revision against the judgment 
ofthe Sessions Judge, Obhindwara, in 
Oriminal Appeal No. 29 of 1928, dated the 
4th July, 1928, 


Mr. A. V. Vazalwar, for the Applicant. 
Mr. G. P, Dick, Government Advocate, 
for the Opposite Party. 


ORDER.—This revision arises out of a 
eriminal prosecution started against the 
applicant for an offence punishable under 
B. 161, Indian Penal Code. The applicant 
isa Forester posted in Kedarpur getting 
Rs. 27-12 as his monthly pay, On the 
holi day, which fellon 18th March, 1927, 
he got information that a shooting party 
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was coming for shooting into the Govern- 
ment forest in his charge. Out ofthe 
party he could arrest only four persons and 
the rest escaped. A gun possessed b 

Oharru without license was also seized. 
After the persons, namely, Oharru e 
W. No. 15), Bhonga (P. W. No. 18), Adku 
(P. W. No. 26), Harisingh (P. W. No. 30) and | 
one Gocha, who escaped, were arrested, | 
one Bhangi (P. W. No. 36) came and 
offered to stand surety for them at the 
Forest Naka at Bakhari where they were 
taken in the meantime. After his surety- 
ship was accepted and they were released. 
It ia said that, the applicant threw out a 
hint fora bribe, if the persons arrested 
desired him to hush up the cateof a 
forest offence, A deputation of three persons, 
Amka (P. W. No. 4, Gopalsingh (P. W. 
No. 16) and thesurety Bhangi (P. W. No. 36) 
came for negotiating and settling the 
bribe to be paid to him, but, as hie de- 
mand which was for Rs. 1,500 was con- 
sidered to be exorbitant, nothing could be 
settled by them, 

Thereafter, later on the following day 
(19th March, 1927,)a second batch con- 
sisting of Oharru, Janglih Hariging, and 
Bhangi came and prevailed upon the 
accused to agree to a bribe of Rs. 900 only. 
Then a sum of Rs. 730 was collected for 
the bribe and Rs. 710 out of it were paid 
tothe accused on 20th March, 1827, and 
the gun belonging to Oharru was returned 
to the surety Bhangi with instructions to 
hand it back to Oharru on payment by 
him of the balance of Rs. 190 on applicant's 


‘account to Bhangi (P. W. No. 36). Exhibit 


P-2 is the official report of the forest 
offence signed by the applicant. It bears 
date 18th-28th March, 1927; whereas Ex. P-8 


is his tour diary narrating incidents 
from 16th March, 1927, to 23rd March, 
1927.  Hxhibit P.8 bears applicant’s 


signature under dated 25th March, 1927. 
It reached Mr.  Oleophas (P. W. No. 1) 
on 27th March, 1927. as his endorsement 
under entry of 18th March, 1927, in the .. 
diary shows. It appears that the: report 
Ex. P-2) had not been received by Mr. - 
leophas till27th March, 1927, and this 
necessitated the callingupof an explana- 
tion from the applicant who explained 
under date 23th March, 1327, that his 
bundle was at Piparia and hehimself was 
laid up withfever for three days at Kedarpur 
buthadalready made a report on plain 
paper, as his endorsement on Ex. P-2 
shows. 

Exhibit P-3 is the report on plain paper 
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referred to above. It reached Mr. Oleop- 
has (P. W. No. 1) on 29th March, 1927. It is 
thus clear that though the forest offence was 
committed on 18th March, 1927, no in- 
timation about it,in the shape either of 
an entry in the applicant’s ‘tour diary 
(Ex. P-8),or of an official report (Ex. P-z), 
or an informal report by him on plain 
paper Ex. P-3 dated 19th March, 1927, 
reached P. W. No. 1 till 27th March, 1927, 
and 29th March, 1927, respectively. After 
enquiry and trial the applicant was con- 
victed and three concurrent sentences of 18 
months each, for three offences, with a fine 
of Rs.200 were passed by the trying 
Magistrate, but the Sessions Judge con- 
victed him for one offence and maintained 
only one sentence of 18 monthsand fine of 
Rs. 200. 

The applicant challenges the correct- 
ness of the conviction on various grounds. 
Several of them deal with the question of 
the right appreciation of the evidence on 
record and the probabilities ofthe case, 
and stress is laid on the non-production 
of some material evidence. An attempt 
was made to argue that some exceptional 
circumstances were brought out in the 
evidence which showed that, the conclu- 
sions of the trying Magistrateas also of 
the Sessions Judge were perverse and that 
the evidence did not justify them. One 
serious objection raised against the legality 
of the conviction is that it is based on 
evidence of persons who are mere accom- 
plices. Relianceis placed on the decision 
in Queen-Empress v. Maganlal (1, Queen- 
Empress v, Chagan Dayaram (2), King- 
Emperor v. Malhar(3) and Inre Vyasa 
Rao (4) in support of the objection. The 
learned Standing Uounsel for the Crown 
brings a case in Emperor v. Shrinivas (5) 
tomy notice and asksme to hold on its 
authority that the witnesses were not ac- 
complices and even if they were so, he 
contends thatthey were reliable and re- 
- lied upon, and that the finding as to the 
applicant's guilt was justidableon other 
independent corroborative facts held proved 
in the case. 

It is admitted on all hands that the con- 
viction doss 'prinofpally' rest on the evi- 
dence of persons who have either 
subscribed to the bribe or collected the 


a) 14 B. 115, 


4) 9 Ind. Oaa. 897; 21 M. L. J. 283; (1911) 1 M. W, 
N. $97; 12 Or. L. J. 150; 10 M, L. T. 84, 
(5) 1 Bom, L. R, 669; 3 Oz. L, J, 33. 
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money or paid it over to the accused. 
There is the evidence of persons who ad- 
vanced loans in order that the money so 
lent may be paid to the applicant as a 
bribe. I have not theleast doubt that the 
evidence of all these persons is evidence 
of accomplices A person who offers a 
bribe toa publie officer is an accomplice; 
Queen-Iimpress v. Chagan Dayaram (2) and 
King Emperor v. Malhar (3). Persons, 
who actually pay bribes or co-operate in 
such payments or are instrumental in the 
negotiations for the purpose, are also ac- 
complices of the person bribed. This is 
clearly laid down in  Queen-Empress v. 
Maganlal (l)andin Queen-Empressv. Deodar 
Singh (6). A person, who with knowledge 
that the bribe has to be paid advances 
money, is clearly an abettor and as such 
an accomplice. I am not prepared to 
agree with the Standing Counsel that they 
cannot be treated as accomplices. I need 
not discuss the Statute Law or the case 
lawon this point at any length as the 
matter is very clearly discussed in a long 
series of cases. 

I may, however, say that I agree with 
the observations of Fulton and Orowe, JJ., 
in King-Emperor v. Malhar (3) to the 
following effect:— 

It is generally unsafe to convict a person 
on the evidence of accomplices unless cor- 
roborated in material particulars, In con- 
sidering whetherthis maxim does or does not 
apply to a particular caseit must be re- 
membered that all persons coming tech- 
nically within the category of accomplices 
cannot be treated as on precisely the same 
footing; the nature of the offence and the 
circumstances in which the accomplices 
make their statements{must always be 
considered. No general rale on the sub- 
ject can belaid down. The Legislature 
has notdone so; and the Courts; whose 
function it is to interpret the law, cannot 
do so. The decisions, however, show the 
principles on which Judges have acted 
in particular casesand it is the duty of 
their successors to consider those principles 
and determine to what extent they ara 
applicable to the circumstances of other 
cares. 

What those principles are are set forth 
in Queen- Empress v. Maganlal (1) by Scott, 
J., at page 119*:— 

“Accomplice evidence is held untrust- 
worthy for three reasons:—(1) because an 
accomplice is likely to swear falsely in 

6) 97 O, 144 . 


- *Pago of 14 B—[Ed.] 


Kaanan sah 


HAL O, 1989 * 


order to shift the guilt from 
himself; (2) because an accomplice, as a 
participator in crime, and consequently an 
immoral person, is likely to disregard the 
sanction of an oath; and (3) because he 

ives his evidence under promise of a par- 
ton oF in the expectation of an implied 
pardon, if he discloses all he knows against 
those with whom he acted criminally: a 
this hope would lead him.to favour the 
prosecution," 

If then, the principal evidence is of 
accomplices, it is tainted evidence and 
hence there i8 need for corroboration. 

In Maganlal's case (1) the main error 
relied on was that the Judge did not 
apparently in weighing the evidence bear 
in mind the fact that all the evidence came 
from accomplice witnesses. In cases 
where a Judge combines the functions of a 
Judge and Jury, heis bound under law 
to scrutinize the accomplice’s evidence 
with the same degree of care and caution 
which is required of himin a trial by Jury, 
and just as he is bound to give a warning 
to the Jury, he must warn himself that it is 
unsafe toconvict a prisoner on accomplice 
evidence in the absence of substantial 
corroboration by independent evidence. 
What 1 have, therefore, to see is whether 
the trying Magistrate, or the Judge who 
heard the appeal in this case, “weighed 
the evidence with a fall knowledge and 
recognition of its accomplice character and 
the necessity for corroboration", or they 
wholly overlooked its accomplice character 
. and whether, in the latter event, this is a 
fit case for interference. If, hoWever, this 
Oourt on a scrutiny of the evidence, is 
itself satisfied that there is corroboration, 
there is an end of the case. 

But it is argued by the Standing Counsel 
for the Orown that the questiontof witnesses 
being accomplices was never suggested in 
the course of the trial before the Magistrate, 
or in appeal before the Sessions Judge, and 
that, though, neither of them uses the word 
“corroboration” in his judgment, each of 
them must be deemed to be cognizant of 
the law that the giver and taker of the 
bribe are both accomplices; and, if they 
still believed the evidence ofthe giver and 
his supporters, the conviction should not 
be interfered with in revision. In my 
opinion, much depends upon the proper 
presentation of a case. It is, therefore, 
mainly the duty of the prosecution to 
bring the accomplice character of the 
evidence to the notice of the Court and then 
invite it to believe it by reference to the cor- 
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roborative evidence on record. An accused 
is under no legal obligation to do go. He 
can keep quiet and take advantage of 
the flaw in the evidence brought by the 
prosecution againt him, or in short, of the 
weakness of the prosecution case, Apart 
from this, it was of course the duty of the 
Magistrate as also of the Sessions Judge to 
have noticed the defect in the evidence 
being of accomplice character and looked 
for, corroboration as regards material 
particulars. The Statue is clear and the 
responsibility of deciding the case accerd- 
ing to the Statute ought to rest on them. 
If the Magistrate and the Judges make 
it an invariable practice with them to look 
up the relevant sections of the Statute 
every time a case comes up before them 
for decision, and not rely merely on their 
memory or On vague impressions, they 
would save themselves from much of the 
interference by this Court on the revisional 
side. Much depends upon the perspective 
from whicha Court approaches the case 
and appreciates the evidence, If it is rightly 
formulated andthe real points properly 
grasped by the Magistrate or the Judge, 
ordinarily, there is very little -chance of 
the decision going wrong. 

The District Magistrate in showing 
cause against the Rule issued by this 
Court has forwarded the explanation of 
the trying Magistrate. A perusal thereof 
shows that the Magistrate regards “the 
conviction as correct, though bases prin- 
cipally on the evidence of those who had con- 


tributed towards the bribe-giving fund", 
His reasonsare: “Those concerned may be 
accomplices in a way but in 


cases under s. 161, Indian Penal Code, 
there is no High Court ruling in exist- 
ence instructing magistracy to distrust 
such a set of witnesses simply for their 
peculiar position as above." Referring tu 
ihe evidence of Bhangi Mahar (P, W. 
No. 36) he adds that “Here fortunately 
we have also got a piece of independent 
evidence to strengthen the case for the 
prosecution X." This discloses complete 
misconception of what the requirements of 
the Statute Law or the case law on the 
oint are. This necessarily suggests the 
inference that the Magistrate had “wholl 

overlooked the accomplice character" of 
the evidence he had to deal with. More- 
over, ifhe relied upon the testimony of 
Bhangi (P. W. No. 36) asa piece of “in. 
dependent evidence to strengthen the cage 
for the prosecution”, i.e. as a corroborat- 
ing piece of evidence, he was clearly 
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wrong; and, had he based his decision 
solely on such evidence, dare say I would 
surely have upset the same, Bhangi (P. 
W. No. 36) was initially anaccomplice, whose 
degree of complicity was much greater 
than that of several other persons who 
helped the giving of the bribe. He was 
the principal intermediary through whom 
the bribing was negotiated and carried 
out, and, according to the prosecution 
story, had even received a portion of the 
bribe. He was, therefore, puton trial as 
a co-accused along with the applicant 
and remained so practically throughout 
the major period of the trial. The pro- 
secution, however, was withdrawn as 
against him and he was examined as P. 
W. No. 38. So, ifthe withdrawal under 
such circumstances had any effectin the 
case, the least consequence it brought 
about was to -relegate him from the posi- 
tion of & co accused to his original posi-- 
tion of an accomplice who had for all 
practical purposes earned complete im- 
munity for his participation in the crime. 
His evidence under such circumstances 
could not be ‘a piece of independent evi- 
dence’ as the Magistrate erroneously 
thinks. 

To regard the testimony of one accom- 
plice as corroborated by the -testimony of 
another accomplice is to hold that there 
is corroboration where under law or fact 
there is none at all. In any case it is 
no corroboration by independent evidence 
as required by law. Unfortunately the 
Sessions Judge does not purport to discuss 
this matter anywhere in his judgment. It 
will not, therefore, be improper to hold 
that even the learned Sessions Judge 
also wholly overlooked the accomplice 
character and the necessity for corrobora- 
tion in material particulars to make the 
accomplices worthy of credit and to justify 
the legality of the conviction based thereon. 


Even though the decisions of the Courts 
below are faulty in this reapect, the appli- 
eant is not correct in saying that the con- 
viction is based solely on the evidence of 
an accomplice character, Having been 
invited by the learned Pleader for the 
applicant to scrutinize the evidence for 
myself with a view to find out whether 
there are any exceptional circumstances 
which showed thatthe conclusions of the 
Magistrate and the Judge were perverse 
and unjustified by the evidence on record 
I took the opportunity to look into it 
carefully and I have come to the conclusion 
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that the evidence of the accomplices ‘finds 
ample independent corroborative support 
from some other facts held proved by tha 


‘trying Magistrate in paras. 16 to 19 


and by ithe Sessions Judge in paras. 
12and 13 of their respective judgment. 
These facta relate to the conduct of the 
applicant after the occurrence’ of the in- 
cigent. His withholding of the report 
about the forest offence committed on 
18th March, 1927, for practically 11 days, 
the suggestion that overtures were made 
to bribe him and the substitution of gun 
(Ex. A) for Oharru's gun (Ex, B)are facts 
which clearly fix the applicant with guilty 
knowledge and point to a deliberate attempt 
on his part to twist facts and conceal 
evidence of his own complicity. This con- 
duct renders the story of the accomplices 
highly probable, and tends to connect 
the accused with the crime for comitting 
which he has been convicted. 


On a careful consideration of the evi- 
dence addaced and the probabilities of 
the case, I see no reason to find fault 
with the rest of the manner of apprecia- 
tion which isto be found in the judg- 
ments ofthe two Courts below. I see no 
necessity to discuss this matter of drawing 
conclusions from evidence any further. I 
am not also prepared to hold that from 
the mere omission of tbe prosecution to 
examine or adduce evidence about whose 
non-production the applicant complaina, 
an inference of the applicant's innocence 
would have, at all, been deducible. 


Being satisfied that there is independent 
corroboration, I sustain the conviction and 
decline to interfere. 


G, R. D. Application dismissed. 
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. NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
FULL BENCH. 

Orvin, Revision No. 15 or 1928. 

Beptember 22, 1928. 

. Present: —Mr. Findlay, J. O., Mr. Kinkhede, 
A.J. O., and Mr. Gulam Mohiuddin, A.J.O, 
ABAS ALI—PLAINTIFF—ÀAPPLIOANT 

; versus * 
KODHUSAO—Daranpant~—Non-APPLIGANT, 

Vendor and purchaser—Agreement to sell-—Pay- 
, ment of earnest money or part of purchase-money— 
Breach by purchaser—F'orfeiture of money pard— 
Contract Act (IX of 1872), ss 78, 74, 

If A agrees to sell property to B and earnest- 
money is paid to A, and if B subsequently com- 
mits a breach of the contract, B is not entitled to 

.recover from” A the said earnest-money, Where B 
has advanced part of the purchase-money to A, he 
will not be entitled to recover it back, if he com- 
mits breach, if such part-payment is of such pro- 


. portion of the purchase-money and of such a nature 


generally as would enable the Oourt to regard it 
88 akin or analogous to earnest money, that is, if 
the part-payment has been made mainly as a security 
ER the due fulfilment of the contract. [p. 464, col. 
1. 
Chiranjit Singh v. Har Swarup (4), followed. 
Lachm: Narayan v. Damodardas (1) and Ballabhdas 
v. Paikaji (8), overruled. 

- Mangulal v. Nanhi (2), approved, 


Revision against an order of the Judge, 
Small Cause Court, Nagpur, dated the 
f 13th of December, 1:27. 


ORDER OF REFERENCE TO A 
: FULL BENCH. 


Findlay J. C.—The plaintiffs’ suit for 
damages in respect of non-performance of 
a contract of sale has been dismissed by 
the Judge of the lower Oourt, There was 
admittedly an agreement by the defendant's 
mother and natural guardian, Musammat 

` Tulsabai tosell thehouse in suit for Rs. 4,500 
to the present applicants. Admittedly also 
Rs. 500 was paid as earnest money. 


The first question for decision is who is 
responsible for the breach of the contract. 
This question depends on whether the 
plaintiffs’ allegation that a condition 
precedent io the forfeiture of the contract 
was that the defendant’s mother should 
apply to the Court to be formally appointed 
as guardian of the minor, is true or not. On 
this point after considering the evidence, 
I find myself in full agreement with the 
finding of fact arrived at by the Judge of 
the Small Oause Oourt. It is true that the 
plaintifis have produced several witnesses 
who alleged the contrary, but their evidence 
strikes me as interested and unreliable 
when they were taken into details, e. g., 
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regarding the presence or not of Musammat 
Tulsabai’s Mukhtyar, or regarding there 
having been any talk about a receipt being 
wanted or not, the witnesses are discrepant. 
To my mind, it seems grossly unlikely that, 
in a contract of sale of this sort where an 
amount of Rs, 4,500 was in question and 
where Rs. 500 was paid, a receipt would not 
have been insisted on, particularly in view 
of the fact that the contract was not to be 
completed until two months later. There 
seems every reason to suppose that the 
defendant's allegation in this connection is 
correct and that the plaintiffa have refrained 
from producing the receipt as it would be 
unfavourable to themselves, Over and 
beyond this, if there had been a definite 
agreement between the parties that 
Tulsabai had to get herself appointed 
formally as guardian by the Court, Lam 
strongly of opinion that the plaintiffs would 
haveinsisted on this condition having been 
reduced to writing. 

There are other circumstances which go 
to show that the plaintiffs have not played 
a straight game in the present case. ‘The 
agreement took place on 17th October, 1925, 
and the documentary evidences on the 
plaintiffs’ part showing that they insisted on 
Musammat Tyleabai being appointed by the 
Court as the guardian of the minor occurs 
in Ex. P2, dated the 20th of December 1926, 
in reply to the defendant's notice (P-1) 
dated the l4th idem. It seems to me that 
the plaintiffs, for reasons best known to 
themselves, failed to complete the contract 
and seized the opportunity of the defendant 
having effected & sale to another party to 
claim back their earnest-money on the 
pretext mentioned. I am, therefore, so far 
in agreement with the lower Court's judg- 
ment, 

It has, however, been urged before me 
that in any event, the plaintiffs were entitled 
to recover their earnest money, and 
the . decision of Hallifaz, A. J. O., in 
Lachmi Narayan v. Damodardas (1), has 
been relied on in this connection, That 
decision, although one by'a Single Judge, 
dissented from the decision of Drake- 
Brockman, J. O.,in Mangulal,v. Nanhi 
(2, and this breach of Rule No. 3 of the 
Rules of Practice of this Court was 
apparently justified in the learned Ad- 
ditional Judicial Oommissioner’s opinion 
by the fact that Drake-Brockman, 


w(t) SL Ind, Cas, 282; 20N. L. R. 192; A.T. R. 1935 
ag. . 
( 67 ind, Cas, 806; 19-N, L R. 181; ALR 1923 
Neg. 104. 
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J. O, in Mangulal v. Nanhi (2), over- 
looked the Bench decision in Ballabhdas v. 
Paikaji (3), I may point out, however, that, 
in the last quoted case, the assumption 
was that there was a stipulation in the 
contract that the part-payment or earnest- 
money should be forfeited if the purchaser 
made default. In the present case, there 
has been no proof that there was any express 
agreement as regards the forfeiture of the 
earnest money, and the question which 
remains for consideration may be stated as 
follows. If A agreea to sella property to B 
and earnest money or an advance payment 
of part of the purchase-money is paid to A, 
and if B subsequently commits a breach of 
the contract, is B entitled to recover from 
A the advance payment or earnest-money in 
question? As I have pointed out, the 
decisions in Mangulal v. Nanhi (2) and 
Lachmi Narayanv. Damodardas (1) quoted 
above, are conflicting on the point, 
Moreover, in view of the decision oftheir 
Lordships of the Privy Council in a case, so 
far not to my knowledge, officially reported 
vit, Chiranjit Singh v. Har Swarup (4) it 
would appear that their Lordships held 
that earnest money is liable to be forfeited 
when a transaction falls through by reason 
of the fault or failure of the vendee. This 
decision in turn, gives rise tó some doubt as 
to whether the old Bench decision of this 
Oourt in Ballabhdas v. Paikaji (3), quoted 
above, requires re-consideration. 

Iacoordingly refer the above question to a 
Full Bench consisting of Judicial Oommis- 
sioner, Second Additional Judicial Oom- 
missioner and Third Additional Judicial 
Commissioner. 

OPINION. 

Findlay, J. C.—The question referred 
for the consideration of this Fall Bench is 
as follows:— 


“If A agrees tosell a property to B and 
earnest money or an advance payment of 
part of the purchase money is paid to A, 
and if B subsequently commits a breach of 
the contraet, is D entitled to recover from 
A the advance payment or earnest-money 
in question?" : 

It will be convenient to consider first the 
question of earnest money  simpliciter— 
leaving out of account the item of an 


(3) 38 Ind. Oas. 915; 12 N. L, R. 177, 

4) 94 Ind. Cas, 782; A.I. R 1996 P. O, 1: 23 L. W 
172; 3 0. W. N. 168; fis) M. WN. 145; 94 A. LJ, 
948; 50 M. L. J. 629 (P. C.). 
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advance payment of part ofthe purchase 
money regarding which it is possible that 
different legal incidents might arise. 

This particular matter was considered at 
great length by Batten and Stanyon, A. J. 
Os., in Ballabhdas v. Paikaji (3). It is 
unnecessary to repeatat length the reason- 
ing of the learned Additional Judicial Com- 
missioners in that judgment. It will 
suffice to say that the Additional Judicial 
Commissioners were of opinion that such 
earneBt-money ora part-payment in advance 
of the purchase-money made under a 
stipulation that it shall be forfeited if the. 
purchaser makes default is governed by 
8. 74 of the Indian Contract Act and 
gives the Courts discretion to deal with the 
forfeiture on equitable principles. In 
coming to this decision they did, the learned 
Additional Judicial Commissioners accepted 
the opinion of Sankaran Nair, J. in 
Natesz Iyer v. Appavu Padayachi (8) as 
opposed to that of Wallis, J. The matter 
next came before a Judgeof this Court in 
Mangulal v. Nanhi (2). In that case, Drake 
Brockman, J. O., dealt with the matter 
somewhat cursorily and came to the conclu- 
Sion that & deposit or earnest money of 
the kind under consideration can be retain- 
ed by the vendor where a contract goes off 
owing to a default of the purchaser. 
Hallifax, A. J. O., in Lachmi Narayan v. 
Damodardas (1) again considered the 
gueanion and accepted the view of the 

ench decision in Ballabhdas v. Paikaji 
(3). Meanwhile, however, their Lordships 
of the Brivy Council have had the same 
question before them in a case not so far 
officially reported, viz, Chiranjit Singh 
v. Har Swarup (4) froma decision of the 
Allahabad High Court. Their Lordships, 
it is true, have not dealt with the mat- 
ter at any great length, but this appears 
to be, in my opinion, because they. con- 
sidered the point at issue a perfectly clear 
one which required no detailed discussion. 
The appeal was decided practically on the 
following statement of the law applicable 
in the opinion of their Lordships: 
“Earnest money is part of the purchase 
price when the transaction goes forward: it 
is forfeited when the transaction falls 
through, by reason of the fault or failure of 
the vendee,” 


The application of this principle to the 
question before us settles the case in m 
opinion. It need hardly be said inoi- 


(5) 3Ind. Oas. 941; 33 M. 375; 6 M. L, J. T, 334; 30 
M. L. J. 238. 
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dentally that, in the question we have 
before us, we assume that it is immoveable 
property which has been agreed to be sold. 
It has been urged by the Pleader for the 
applicants that their Lordships’ decision 
on this question must be regarded as a 
mere obiter dictum. I am wholly unable 
to see any ground whatever for this sugges- 
tion. Very obviously, the matter m 
question formed the crux of the appeal and 
the mere brevity of their Lordships’ judg- 
ment on the question at issue cannot, in 
any way, justify the assumption that their 
Lordships had not given full consideration 
to the question involved. It would be 
utterly unreasonable to assume that, when 
their Lordships issued the dictum in ques- 
tion, they had not in mind that fact of the 
existence of the Indian Contract Act and 
the fact that provisions like es. 63, 61, 73 
and 74 thereof are on the Statute Book, I 
find it impossible to assume that their 
Lordships were not laying down a general 
proposition of law on the point involved. 1t 
has even been suggested that their Lordships 
in deciding the question, were, at the time, 
dealing with a decision of the Allahabed 
High Oourt, which has been in the habit 
of taking the view followed by Drake- 
Brockman, J. O., in Mangulal v. Nanhi (2) 
quoted above, and that their decision might 
have been different had they been dealing 
with a case from certain other High Oourts 
which have taken, in the past, the contrary 
view. I find it utterly impossible to make 
any such assumption which would involve 
the absurdity that their Lordships assumed 
that theincidents of the law of contract 
would differ on & matter like this as between 
different High Courts. In the circums- 
tances, it seems, to me clear that this 
Court, in view of the decision of their 
Lordships, is bound to answer the question 
referred to the Full Bench in the negative; 
in other words, my answer to the said 
question would be as follows:— 


"It A agrees to sella property to B and 
earnest money is paid to A, and if B sub- 
sequently commits a breach of the contract, 
B ig not entitled to recover from B the said 
earnest-money”. 


I desire, however, to add that, with all 
respect, I am unable to accept the view 
enunciated by Batten and Stanyon, A. J. O8., 
and by Hallifax, A. J. O., in the Nagpur 
Law Report cases quoted above. I am 
unable to accept the position that the 
Contract Act is exhaustive as regards the 
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law of contract. As the very preamble to 
the said Act shows, the said piece of 
legislation only proposes to codify a certain 
part of the law referringto contracts, and 
the second part of s.1 ofthe Act expressly 
exempts usages or customsof tradefrom being 
affected by the provisions of the Act. That 
payment of earnest-money is a custom or 
usage of trade in India as well as in Eng- 
land cannot be denied and it, normally, is 
paid under an implied agreement with the 
vendee that if the contract is broken, the 
vendor is entitled toretain the said amount, 
whereas, if the contract is fulfilled, the 
earnest money is credited as part-payment 
ofthe price: cf. Muhammad Habib-Ullah v. 
Muhammad Shafi (6), Natesa Aiyar v. 
Appavu  Padayachi (7), Atul Chandra 
Kundu v. Sarat Chandra Laha (8) and | 
Nadiar Chand Guin v. Satis Chandra Sukal 
(9). 


For my own part, it seems to me that ex 
natura ret earnest-money, which is not, in 
essentials, a penalty but isa mere security 
for the due fulfilment of an agreement, is 
excluded from the operation of provisions 
like as. 63 and 64 of the Oontract Act. 
Similarly, itseems to me that, as regards 
8. 74, earnest-money as such cannot be, by 
any stretch of reasoning, regarded asa sum 
named in the contract to be paid in case of 
breach, nor can it equally be properly 
described as a stipulation by way of penalty. 
The reasoning of White, O.J., and of 
Miller, J.; in Natesa Atyar v. Appavu 
Padayacht (7), quoted above, has my 
respectful concurrence in this connec- 
tion. 


The present case i8 thua not, in my opin- 
ion, one as has been argued by the Pleader 
for the applicants, in which the Oontract 
Act lays down a rulespecifically applicable 
to the case we have considered. Had that 
been so, I should have agreed that the law 
applieable would have been the specific 
provision of the Contract Act in questlon 
on the general principle that the essence 
of a Code is to be exhaustive on the matter 
in respect of which it declares the law, 
but, as I have already indicated, the 
Contract Act isconfessedly not exhaustive 


6) 50 Ind. Cas. 948; 41 A. 324; 17 A. L. J, 309. 

M 19 Ind. Cas. 462; 3 M. 171; (1913) M. W. N. 341; 
24 M. L. J. 488; 13 M. L. T. 891, -* - 

8) 59 Ind. Cas 215; 24 O. W. N. 967. 

9) 105 Ind, Cas. 612; 55 0.6383 A. L R. 1937 Cal. 
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on the incidents of the law of contract ap- 
Plicable in this country, 

Ithas been suggested that one of the 
objects ofthe Contract Act was to exclude 
from Indian law the intricacies thereof with 
reference to penalties, liquidated damages 
and the like, but had the intention of 
the Legislature been to include, in 
sections like 63 and 64 of the said Act, the 
item ofearnest-money, I should certainly 
have expected specific mention of the same 
to have been made. I would, therefore, 
answer the question as regards earnest- 

. money as stated above, and that, as a 
matter of fact, suffices for the purposes 
un decision of Civil Revision No. 18 of 

When | turn to the question of whether 
‘the same reply should be given on the 
reference as regards an advance payment 
of part of the purchase-money, I find it 
impossible to frame, in categorical terms, a 

--Bpecific answer in the affirmative or in the 
negative for the simple reason that, even 
under English Law, forfeiture of the entire 
advance payment is not invariable when 
such payment is considerable in amount, 
My answer to this part of the reference 
would also be in the negative, if such part- 
payment was of such proportion of the 
purchase-money and of such a nature 
generally as would enable the Oourt to 
regard it as akin or analogous to earnest- 
money, 4. e., if the part-payment had been 
made mainly as asecuity for the due fulfil- 
ment of the contract. 

It has been suggested in the present case 
that the proportion of earnest-money was 
unduly high. This is a matter which 
hardly arises on the reference, but as it 
has been argued before the Full Bench, I 
desire to record my opinion that the amount 
of Rs, 500, coming only to 1/¥th of the 
total price agreed upon, is not so high as to 
justify any assumption that the payment 
in question was not both nominally and in 
reality one of earnest money pure andsimple. 
I accordingly would answer the reference 
as stated above. 


Kinkhede, A.J. C.—I concur with 
the learned Judicial Oommissioner in the 
Mira recorded by him. I have nothing 
to . 


Mohiuddin, A. J. C.—I concur. 
Mr. A. V. Wazzalwar, for the Applicant. 


Mr. R. N. Pddhye, for the Non-Appli- 
cant. 
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ORDER. 
Findlay,J.C.—The Full Bench, in 
their judgment of the 3rd September, 
1928, have held that, in & case like the 
present where the plaintiff. applicants broke 
the contract, the defendant-non-applicant 
was entitled to retain the earnest money 
of Rs. 500 in question. In my order of 
the 30th April 1928, I, to all intents and 
purposes, decided the other points raised 
on behalf of the applicants in their revi- 
sion application. Atitheifinal hearing, an 
attempt was made to urge that the com- 
pensation might have been reduced on 
the ‘plea of the plaintifl-applicante that the 
sale in question was a nominal one. On the 
findings I have already arrived at, however, 
it seems to me to be impoasible to allow 
such a contention to be considered now, 
and very clearly the present suit for the 
refund of the earnest money has been 
rightly dismissed. 


The applieation is accordingly dismissed. 
The applicants must bear the non-appli- 
cant’s coste. In view of the extraordinary 
amount of time and trouble which Counsel 
have had to give to this case, I fix Rs. 100 
as Pleader's fees. Costs in the lower 
Oourt ss already ordered. 

G, B, D. Reference answered. 
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: PATNA HIGH COURT. 
MiISCELLANROUS OIVIL APPRAL No 247 or 1937. 
December 11, 1928, 

Present :—Mr. Justice Das and 

Mr Justice Rosa, 
JAGDISH NARAIN SINGH—Parririonar 
—APPELLANT 
versus 

Musammat RAM SAKAL KUER AND OTHERS 

—OppositTa PARTY —RBSPONDENTS, 
Provincial Insolvency Act (V of 1920), 8 28 (4) (5) 
-—After-acquired property of insolvent—Insolvent's 
power to transfer—' Forthwith’, significance of— 
Amount deposited as security for costs, whether 
attachable—Civil Procedure Code (Act V of 1908), 


s. 00. 
Property acquired by an insolvent before dis- 
by him provided the 


charge can be transferred 
transfer is bona fide and for value end is’ com- 


pleted before the intervention of the receiver, [p. 
466, col 1] 


Ma Phaw v Maung Ba Thaw (4), dissented from, 

posited in Court by an appel- 

he costs of the respondent can 

be attached by the creditors of the appellant sub- 

ject to the result of the appeal, [p 466, col. 2.] 
Karuthan v. Subramanya (5), relied on, 

l Miscellaneous appeal against an order of 
the District Judge, Gaya, dated the 16th 
August, 1927. 

Messrs, K. P. Jayaswal, Janak Kishore 
and Dhyan Chandra, for the Appellant. 

Messrs S. N. Rai, Shiveshwar Dayal and 
Gaindhari Prasad Singh, for the Res- 
pondents, 


JUDGMENT. ° 

Ross, J.—This is an appeal by Jagdish 
Narain Singh, an insolvent, against the 
order of the District Judge of Gaya 
refusing an application to re-consider an 
order of attachment issued against him 
in respect of asum of Rs, 4,000 deposited 
in the High Court as security for the costs 


of an appeal to His Majesty in Oouncil, It. 


appears that on the 15th of September, 1908, 
and again on the 2nd of May, 191 L, the appel- 
lant executed mortgages in favour of Kesari 
Mull and others upon which a decree was 
obtained on the 23rd of December, 1915, 
The appellant was ad judged insolvent on 
the Lothof September, 1916 The mortgagees 
executed their decree in 1922. The receiver 
in the insolvency refused to intervene and 
it wasfound that it was not necessary for 
him to doso. The appellant contended in 
these execution proceedings that the execu- 
tion was barred by time and the learned 
Subordinate Judge on the 18th of J uly, 


30 
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1922, decided in his favour; but this 
decision was reversed by the High Court on 
the 17th of July, 1993. The appellant 
desired to appeal to the Privy Council 
against this order, but the receiver refused 
to provide the necessary security or to be- 
come a party to the appeal. The appellant 
then obtained Rs. 4,000 from his step- 
brother Haldhar Prasad Singh and the 
appeal was presented. On the llth of 
December, 1925, Kesari Mull purchased in 
execution of the decree two properties 
which had been mortgaged to him, namely, 
Reola and Abhaipur, both of which were 
subject to a prior mortgage; and a com- 
promise of the appeal pending before the 
Privy Council was attempted to be entered 
intoin February 1926 by an agreement 
between the appellant and the decree- 
holder and Haldhar Prasad Bingh, by 
whieh Haldhar Prasad Singh undertook to 
pay off the prior charges on both the 
villages amounting to Rs. 4,200 and to 
purchase Reola for Rs. 9,000, to be made 
up of this Rs. 4,200, the Rs. 4,000 
deposited as security for costs of the appeal 
and Rs. 800, in cash, while the decree- 
holder retained Abhaipur which thus be- 
came free from encumbrances. 

The contesting respondent to this appeal 
is Musammat Rameakal Kuer and her 
interest arises in this way, On the 2lst of 
April, 1905, a Will was executed by Jagar- 
nath Prasad Singh, the father of Ramsakal 
Kuer, by which he left all his properties to 
his step-brothers, oneof whom was the 
father of the appellant, and to his nephew. 
The Will also provided that the legatees 
should pay a sum of Rs. 7,000 to the 
testator's daughter, that is, Rs. 1,400 each. 
The testator died in 1905 and his Will ‘was 
proved in 1907, The appellant's original 
share in this debt was only Rs, 700, but 
this has accumulated on account of intereat 
the rate of which was fixed in the Will it- 
self. On thel9thof August, 1916, Musam- 
mat Ramsakal Kuer presented a petition 
in the insolvency claiming that she was a 
secured creditor in respect of Rs. 4,562-10-0 
and stating that she would stand upon her 
security. Again on the 8th of April, 1926, 
she filed a petition ada secured ereditor 
applying for the attachment of the 
Rs. 4,000in question in this appeal and, 
on her application, the learned District 
Judge directed thatthe Registrar of the 
Oourt be requested not to pay this money to 
Kesari Mall unless and until he satisfies 
the Oourt that the money had not vested in 
the receiver under s, 28 (4) of th 


166. 


Provincial Insolvency Act and this order 
has in effect been confirmed by the order 
now under appeal, ware 

The first contention on behalf of the 
appellant is that as the respondent claimed 
to bea secured creditor she is not entitled 
to attach this money and must proceed 
against the property. Itis clear, however, 
ona perusal of the Will that no charge 
was created thereby and that Ramsakal 

Kuer is not & secured creditor and she ia, 
therefore, in my opinion, entitled to proceed 
against this personal property. 

‘The second point taken was that, on the 
decisions, s. 28 (4) of the Actis subject to 
the proviso that after-acquired property 
can be dealt with ‘by the insolvent before 
the intervention of the receiver and that 
the property in question in this appeal has 
bBeenso dealt with. Reliance was placed 
on the decisions in Alimahmad Abdul 
Hussain v. Vadlal Devchand Parekh (1) 
and on Chhote Lal v. Kedar Nath (2). These 
decisions apply the doctrine of Cohen v. 
Mitchell (3), to which statutory effect has 
been given in England bys. 47 (1) of the 
Bankruptey Act, 1914; and what was decided 
was that after-acquired property of an 
insolvent before discharge can be transfer- 
red by him provided the transaction is 
bona fide and for value and is completed 
before the intervention of the official 
assignee. A different view was taken in 
Ma Phaw v. Maung Ba Thaw (4) where ib was 
held that the insertion of the word 'forth- 
with’ in s. 28 (4) of the Act had the effect 
df sweeping away these earlier decisions 
which were based on the language of s, 7 
of the Act to consolidate and amend the 
law relatingto Insolvent Debtors in India 
(Al & 12 Vic, c. 21) where the words 
were "do vest in the official assignee.” 
Bat, with all respect, Jam unable to hold 
that the language of the present section ia 
stronger than that ofthe olds 7. 1 should 
Hold that this money was not liable io 
attachment if it had been effectively parted 
with before the receiver intervened. But 
that does not seem to be the fact. Kesari 
Mull has withdrawn from the compromise 
because of the attachment; and the argu- 
ment of the learned Gounsel for the appel- 
lant, therefore, fails on the facts, 


1) 53 Ind. Cas. 197; 43 B. 890, 21 Bom. L. R. 819. 
' (2j 81 Ind Cas, 289; 46 A. 505; 22 A. D. J, 455; A. T. 
"R. 1924 All. 703; L. R. 5 A. 329 Oiv, 
.(3) (1890) 25 Q B. D. 202; 59 L. J. Q. B. 409; 63 L, 
'T 208; 38 W. R. 551; 7 Morrell 207, 
(4) 97 Ind. Cas. 221; 4 R, 125; 5 Bur. L, J., 98; A L 
R 1926 Rang. 179. | 
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The last argument was that this money 
ia not liable to attachment as being money 
which is in the hands of an officer of the 
Court, under the decisions referred to in 
Halebury's Laws of England, Vol. 14, page 
94 and under the provisions of s. 28 (5) of 
the Provincial Insolvency Act read with 
s. 60 of the Code of Civil Procedure. 
The argument is that this is not property 
over which the insolvent has a disposing 
power which he may exercise for his own 
benefit. This argument ieclearly sound so 
far as it goes. There are two possible 
contingencies. The appellant may succeed. 
in his appealin the Privy Council, or he: 
may fail. Ifhe fails, then Rs. 4,000 will 
have to meet expenses of the successful 
respondent;but if he succeeds, the Re. 4,000 
will be at his own disposition and ought, 
therefore, to be available for his creditors 
and heshould be prevented from dealin 
with it in any such manner as is propose 
by the compromise referred to above. 
The proper order to make, therefore, would 
be an order attaching the Re. 4,000 subject 
tothe result of the appeal. If the appel- 
lant becomes entitled to a return of this 
money as the result of the appeal, the 
attachment will take effect, but not other- 
wise, A limited attachment of this kind 
was made in Karuthan v. Subramanya (5). 
There will be no costs of the appeal. 

Das, J.—I agree. . 

A. Order accordingly. 

(5) 9 M. 203, 


PATNA HIGH COURT. 
OgiMINAL Revision No. 740 or 1927, 
December 19, 1927. 

Present:— Justice Sir Jwala Prasad, Kr, 
GOBIND RAM MARWARI AND ANOTHE&—- 
Fipst PAR1Y—PRTiTIONRBRBS 


versus 
BASANTILAL MARWARI AND OTBE88— 
SRCOND PaRTY— OPPOSITE Party 

Criminal Procedure Code (Act V of 1898), se. 144, 
145—Proceedings under 8. 144, whether judicial pro~ 
ceedings— Disposal on local inspection and ex parte 
examination of witnesses, legality of—Bona fide du- 
pute as to possession—Duty of Magistrate to proceed, 
under s. 1455. he 

A proceeding under s. 144, Criminal Procedure 
Gode; is a judicial proceeding and a Magistrate 
cannot dispose of such a proceeding by holding a 
local inspection and examining witnesses behind the 
back of the parties. [p. 468, col. 1.] 

 Adbud Musser v, Satruhan Das (1), followed, 
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Though a Magistrate may be justified in directing 
an immediate order under s. 144, Criminal Procedure 
Code, when he'apprehends a likelihood ofa breach 
of the peace, hs cannot uphold the possession of a 
party under the cloak of an order under s, 144, 
after receiving a report, from the Police that there 
isa bona fide dispute as to possession. He is bound 
to start proceedings unders 115, Oriminal Procedure 
ooie; when he receives sucha report. [p. 463, col. 


Oriminal revision from an order of the Dis- 
. trict Magistrate, Bhagalpur, dated the 28th 
Beptember, 1927. 
Messrs. S. Sinha, H. L Nandkeolyar and 
D, L, Nandkeolyar, for the Petitioners. 
Messrs. S. P. Varma, K. P. Sukul and T. 
N, Sahay, for the Opposite Party. 


JUDGMENT.—This is an application 
against an order of the Magistrate, dated 
llth September, 1977, making absolute a 
preliminary order under s, 144, Oriminal 
Procedure Oode, against the petitioners. 
Tne order has been confirmed by the Dis- 
trict Magistrate by his order of the 2sth 
September, 1947. The suoject-matter of 
the dispute consists of about 75 or 76 bighas 
of bakasht lands which belonged originally 
to one Parmeshwar Ohaudhri. The con- 
tention of the first party is that the land in 
dispute was settled with one Ohaman 
Oaaudhriby a registered deed on 15th 
November, 1922, who came into direct 
possession of the land in dispute and gave 
some portion of it on usufructuary mort- 
gages, settled some portion and remained 
in khas cultivation of the reat of the por- 
tion, On 17th July, 1927, he is said to have 
sold the entire disputed land to the first 
party by means of aregistered deed fora 
consideration of Rs. 4,000.” Oo the strength 
of these transactions the firat party claims 
to bein possession of the land directly and 
through the mortgagees. 


The contention of the second party is 
that the land in dispute appertains to the 
milkiat share of three annas of Parmeshwar 
Onaudhriin the village; that 2 annas 14 
gandas of it was sold in execution of a 
decree obtained by the second party against 
Parmeshwar Ohaudhri and others. The 
decree is saidto be dated Saptember 1925, 
aud the dakhaldehani was obtained in 
April 1926. On the strength of this Oourt 
sale and dakhaldehani, the second party 
contends that they are in direct possession of 
the land in dispute. They impugn the 
transactions set up by the first party as 
beingfarzi and collusive. 

According to the Police report of 5th 
August, 1927, both the parties were collect- 
ing lathtals to commit a breach of the peace 
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in connexion with the transplantation of 
paddy crop which was then stand- 
ing on the land. Upon the report of the 
Bub-Inspeotor the Magistrate by his order 
of 6th. August, 1927, directed notice to issue 
upon both the parties under s. 144, Oriminal 
Procedure Code, directing them “not tocome 
near the plotein question" and not to do 
anything in respect thereof that may cause 
a breach ofthe peace. He called upon the 
parties to show cause, if any, on or before 
the 16th August, 1927. Inthe meantime 
the Sub-Inspector submitted a complete 
report promised in his first report. In this 
report the Sab-Inspector summarized the 
documentary evidence adduced on behalf of 
the parties as well as the oral evidence 
as regards the actual possession of the 
land respectively claimed by the parties. He 
concladed his reportin the following words: 
“Infact both parties in order to overcome 
one another have managed to secure 
numerous documents in their possession. 
Inquiries disclose that the possession over 
the land is disputed, and borih parties in 
order to take forcible possession are ready 
to create disturbance and break the peace, 
I, therefore, pray that both parties may 
be ordered to produce their respective 
claims which should be decided once for 
all under s, 145, Civil Procedure Code." 
While submitting this report to the 
Sub-Divisional Officer, the Inspector endors- 
ed the opinion ofthe Sub-Inspector that 
action under s, 145 be taken. On llth 
August, 1927, the Sub-Divisional Magistrate 
disposed of the Police report noting thereon 
that he had already taken action on the 
previous report, meaning the proceeding 
adopted by him under s. 144, Oriminal 
Procedure Code. On 16th August both 
parties showed cause. On 25th August the 
Magistrate heard arguments sni 
perused the documents produced by tha 
parties and reserved the passing of the 
final order after “considering the question 
thoroughly.” 

On lUth September the Magistrate went 
to the locality and "got hold of ls men of. 
Telia and 7 of Matukichak and asked them 
to state thetruth,” These persons stated 
to the Magistrate that Basantilal Marwari 
of the second party was in possession and 
the tenants paid rent to him, and that the 
first party did not get possession over the 
land direstlyor through tenants. Solely. 
on the strength of the statement of these 
witnesses the Magistrate came to the concla-, 
sion that the first party was not in -posses- 
sion of the land and that he bad know 
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*'purchased litigation", and accordingly he 
made the order absolute under s. 144. The 
order in question does not refer in any way 
to the arguments or the documentary evi- 
dence produced by the partiesand referred 
‘to by the Magistrate in his order of the 25th 
August. The Magistratewas clearly wrong 
in passing his order solely upon the 
‘statement of witnesses examined ex parte 
‘and behind the back of the parties and 
without having given any notice to them 
of the local inspection thathe held. Such 
a procedure is notsanctioned by law and has 
"been rightly condemned by Sen, J., in 
Adbud Misser v. Satruhan Das (1), The 
learned District Magistrate has justified 
the procedure adopted by the Magistrate 
"upon the ground that the proceeding under 
‘8, 144 is nota judicial proceeding. The 
District Magistrate also is in errorin this 
view. Section 144 no doubt empowers a 
Magistrate to pass an ex parte order in an 
urgent and immediate urgency, and the 
‘party egainst whom such an order is passed 
is entitled to apply to the Magistrate to 
rescind or alter the order made by him, 
and the Magistrate is bound to-consider 
the cause shown by the party. Clause (5), 
B. 144 makes itimperative by saying that 
“the Magistrate shall afford to the appli- 
cant an early opportunity of appearing 
before him either in person or by Pleader 
and showing cause against the order; and, 
if the Magistrate rejecta the application 
wholly orin part, he shallrecord in writing 
his reasons for so doing." 

: The order passed by the Magistrate is 
subject to the revisional jurisdiction of 
this Court under es, 435 and 439 of the Code 
which implies that the proceeding adopted 
by the Magistrate under 8, 144 is a judicial 
proceeding and the order passed by him 
js a judicial order. In the present case the 
Magistrate by his order of 6th August 
while directing notice under s. 144 to 
issue, called upon the petitioners to show 
cause, if any. The petitioners having 
shown causethe Magistrate was bound to 
dispose of it judicially, and not in the 
manner in which he has done by holdingan 
ex parte local inspection and examining 
witnesses behind the kack of the petitioners, 
A judicial proceeding is one“'in the course of 
which evidence is or may be legally taken 
on oath". [Section 4(m)] This in itself is 
sufficient to vitiate the order of the Magis- 
trate and to setit aside. He, however, has 
committed a further error in deciding and 


(1) 102 Ind. Cas. 779; A I R. 1927 Pat. 301; 28 Or. 
:§ A L Or, R. 351; 8 P. L. T. 755. ~ 
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practically upholding the possession of & 
party under the cloak of an order in a 
proceeding under s. 144, when according to 
the Police report the possession was a dis- 
puted fact between the parties. On 6th 
August, 1927, the Magistrate might have 
been justified in directing au immediate 
order under s. 144 to issue when there was 


‘a geport submitted to him ofa likelihood of 


a breach of the peace. He ought to have 
stayed hishands and drawn up a proceeding 
under s. 145 when on 9th August the Bub- 
Inspector submitted his further and 
complete report stating in the words already 
quoted that the possession over the land 
is disputed. The Magistrate has not come 
to any finding. 

In fact, he did not direct his attention to 
come to a finding that the firat party was 
clearly in the wrong and was threatening 
to usurp the rights of the second party and 
that the latter was in actual possession of 
the land in dispute and that the claim of 
the firat party was a mere pretext and not 
a bona fide one. Upon the Police report, 
which alone was the foundation of the 
proceeding under s. 144 adopted by the 
Magistrate, it was aclear case for adopting 
a proceeding undere, 145 of the Code 
under which it was the bounden duty of 
the Magistrate, when there was a dispute 
regarding land tending toa breach of the 
peace, to enquire into the fact of actual 
possession of the subject-matter in dispute, 
The word “shall” in s, 145 is mandatory, 
and what was pertinent and permissible in 
the initial stage of the Police report, 
namely, to prevent a breach of the peace 
by an urgent order under s. 144 ceased to 
be so and the mandatory obligation under 
s. 145 was cast upon the Magistrate by the 
second report of the Police disclosing 


‘a bona fide dispute as to possession of the 


property, to start at once & proceeding under 
8.145 of the Code, The law is clear and has 
been set at rest and the appropriate pro- 
cedure to be adopted under the different 
ss. 107, 144 and 145 relating to the stoppage 
of a breach of the peace has been fully laid 
down in the Full Bench decision of this 
Oourt in Shebalak Singh v. Kamaruddin 
Mandal (2). 

Yet another important fact seems to have 
been overlooked by the Magistrate that the 
dakhaldehanti upon which the second party 
claims to have entered in possession of the 
land in April, 1926, related to the zemindart 


(2) 68 Ind Cas. 149; 2 Pat. 94: (1922) Pat, 941; 3 P 
L. T. 573; 4 U. P. L. R. (Pat) 57; 33 Or, D. J, 549; A 
L R. 1933 Pat. 436; 1 Pat. L. R. 3 Or. 
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share inthe village of the judgment-debtora 
Parmesh war Ohaudhri and others, namely, 
2 annas 14 gandas. It included no doubt 
the kamat and the nijjote and other kinds 
of land, They,however, would go with the 
zemindari interest but were not specifically 
mentioned and described in the dakhalde- 
hani in order to identify them with the 
bakasht land of 75 or 76 bighas in dispute 
in the present case. In other words, the 
Oivil Court dakhaldehani did not specifically 
refer to the lands in dispute which might 
or might not have passed into the hands of 
the second party purchaser, 

The case of the firat party is that the 
landsin dispute weresettled with Ohaman 
Ohaudhri in 1922, thrae years before 
the decree even of the second party, 
what to speak of the dakhaldehani in 
April 1926. It is farther the case of the 
frat party that Chaman  Ohaudhri had 
mortgaged portions of the land in dispute 
and settled some portions with tenants 
and was in khas possession in respect of 
the remaining. These contentions of the 
parties could not be appropriately decided 
in a summary proceeding under s, 144, I 
refuse to go into the merits of the case. 

I setaside the order of the Magistrate 
dated lith September, 1927, and of the 
Distriot Magistrate, dated 23th September, 
1927. Although the order has spent itself 
by reason of lapse of two months, yet it 
is a case in which the order being prejudicial 
and notcoming properly within the scope 
of s. 144 must be set aside, The Magis- 
trate will in case of his being satisfied that 
there is still an imminent danger to a 
breach of the peace within the words of 
8. 145, inquire into the dispute under that 
section, 

A ; Order set aside, 


D 
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Mr. Justice Wort. 
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` RAMESHWAR SINGH BAHADUR— 
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"Bengal Tenancy Act (VIII of 1885), a. 120— Pro- 
ristor'a private land—Presumption—Land cultivated 
by landlord, whether can be private land— Gerait', 
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meaning of—Admission by tenant, value of—Paga? 
books, admissibility of. 

Althongh where it is not shown that the land was 
cultivated by the proprietor himself or recognized by 
village usage as proprietora private land, there isa 
presumption that the land is not proprietor’s private 
land, within the meaning of s. 120, Bengal Tenancy 
Act, yet the presumption is arebuttable presump- 
tion; and it can be shown by the proprietor that 
though he has never cultivated the land himself, it 
is nevertheless his private land. (P. 470,coL 1] — 

Bindeshwari Prasad Singh v. Kesho Prasad Singh 
(2), relied on. 

In Bibar the term '"zerait" is used to denote all 
lands in direct cultivation of an indigo planter for 
cultivation of indigo as distinguished from cultiva- 
tion of indigo by ratyats. [p. 470, col 2] 

The printed paper books relating to a case are 
not admissible as secondary evidence of the records 
of ths case in the absence of proof that they ara 
true copies of the original records. [p. 471, col 2.] _ 

Though the admission ofa tenant as to the zerait 
character of the lands held by him is of no avail to 
the landlord once it is ascertained that the lands 
&re the kasht lands of the tenant, yet in order to 
determine whether the lands are the zerait of the 
malik or the kasht of the tenant, the admission of 
the tengnt is admissible in evidenee against him. 
[p. 472, col 11 . 

Bendeshwari Prasad Singh v. Kesho Prasad Singh, 
(2) relied on. 


First Appeal from an order of the 
Sub-Judge, Darbhanga, dated the 24th 
March, 1924. : . 


Messrs, S. P. Sen and Harthar Prasad 
Sinha, for the Appellants, 

Messrs, L.P. Pugh, K.P. Jayaswal, 
Murart Prasad and S. Saran, for the 
Respondent, 


JUDGMENT. 

Das, J.—In these suits the plaintiff 
claimed to recover the disputed land as 
his private lands. The suite were resist- 
ed by the defendants substantially on the 
ground that they had aright of ocoupancy 
in those lands. The learned Subordinate 
Judge in avery careful judgment has re- 
jected the contention of the defendants 
and has given the plaintiff decrees sub- 
stantially as claimed by him. ae 

I am of opinion that the decision of the 
learned Subordinate Judge is right and 
must be affirmed. The argument of Mr. _ 
S. P. Sen is founded upon the decision in 
Dalgilish v. Damodar Narain Chowdhury 
(1). It was held in that case that the 
indigo zeratt lands, èn the absence of 
evidence to show that the lands were ever 
in the khag possession of their ancestors, 
did not come within the definition of pro- 
prietor's private lands containedin s. 120, 
Bengal Tenancy Act. That was a case purely 
on facts and the learned Judges dealing 
with the case had to deal with the 
evidence that was adduced in that ease, 

(1) 80, L. J, 633, 
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Bo far as that was a decision on facta, 
it is of no value to us in this case; but 
if the learned Judges intended, to lay 
down as a proposition of law that in 
‘order to claim land as proprietor's pri- 
vate land, it has to be shown that such 
land was in the khas possession of the 
landlord or his ancestors, I respectfully 
differ from the decision. 

Section 120, Bengal Tenancy Act, itself 
provides that in determining whether any 
other land, that is to say, land other than 
that which is proved to have been culti- 
vated as khamar, zerait, sir, nij, nijjot or 
kamat, by the proprietor himself with hia 
own stock or by his own servants or by 
hired labour for twelve continuous years 
immediately before the passing of this 
Act, orcultivated land which is recogniz- 
ed by village usage as proprietor's kha- 
mar, zerait, sir, nij, nijjot or kamat, 
ought to be recorded as proprietor's 
private land, the officer shall have regard 
to local custom, and to the question whe- 
ther the land was before the second day 
of March, 1853, specifically let as proprie- 
tors private land, and to any other evi- 
dence that may be produced. 

It is obvious, therefore, that land may 
be claimed as proprietor's private land 
which has never been cultivated by 
the proprietor himself or by his predecessor- 
in-title. It is quite true that where it 
is not shown that the land was cultivated 
by the proprietor himself or recognized 
by village usage as proprietor's private 
land, there is a presumption that the land 
is not proprietor's private land, within 
the meaning of s. 120, Bengal Tenancy 
Act, but the presumption is a rebuttable 
presumption, and it can be shown by the 
proprietor that though he has never 
cultivated the land himself, it is never- 
theless his private land. In support of this 
proposition, it is sufficient to refer to the 
recent decision ofthe Judicial Committee 
in Bindeshwari Prasad Singh v. Kesho 
Prasad Singh (2). 

It is then necessary for us to consider 
whether there is sufficient evidence in 
support of the cqnclusion at which the 
learned Subordinate Judge has arrived, 
The plaintiff relies upon the kabuliyat of 
15th May, 1881, executed by Hiralel Mahtha 
in favour of Rai Gobardhan Lal Bahadur, 
I may mention that Rai Gobardhan Lal 
Bahadur was a thikedar under the pro- 

(2) 95 Ind. Cas, 1025; 5 Pat. 634; 53 I. A, 164; A. 


I R.1928 P. O. 19; 7P. L. T. 553; 440, L. J. 86. 
M.L. J.58/31 0. W, N. 7i (P. Q), a T 79691 
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prietor and it will be noticed that the 
land was specifically let out as zerait 
land. It is well known that in enacting 
sub-s, (2), 8. 1.0, Bengal Tenancy Act, the 
Legislature had before it the attempts 
which might be expected on the part of 
the landlords to frustrate the intention of 
the Legislature, as asserted in the draft bill 
lfid before the Oouncil for consideration, 
to extend the occupancy rights of tenanta 
before the measure then declared to be 
in contemplation became law; and, there- 
fore, the particulardate the 2nd day of March 
1883, the date on which the draft bill 
was published in the Gazette, and leave 
was obtained to introduce the bill into 
the Council was declared to be the latest 
date on which there should be free action 
on the part of zemindara to assert their 
private rights so as to prevent the accrual 
of special tenancy rights. See Nilmoni 
Chuckerbutty v. Bykant Nath Bera (3). 
The assertion in this case was made on 
15th May, 1881, and the plaintiff relies 
upon the assertion so made as constitut- 
ing important evidence in his favour, 
Mr. Sen contends in the first place that 
the assertion that the land was indigo 
zerait or zerait was not an assertion that 
it was the proprietor's private land and 
in the second place he says that there is 
no proof that the disputed lands are identi- 
fiable with the lands dealt with by the 
kabuliyat of 15th May, 1881. So far as the 
first contention of Mr. Sen is concerned, 
it is entitled to weight, for it is well known 
that in Bihar the term  "zerait" is used 
to denote all lands in direct cultivation 
of indigo planters for cultivation of indigo 
as distinguished from cultivation of indigo 
by raiyats. Hiralal was an indigo planter 
and he took the lease in question for 
indigo cultivation. 


It seems to me, therefore, that if there 
was nothing else in this document, Mr. 
Sen would be right in contending that 
the term zerait as used in this document 
decides nothing at all. But reading the 
kabuliyat asa whole there is no escape 
from the conclusion that the proprietor 
was in thie case asserting that the land 
was his private land. There is a specific 
covenant on the part of the tenant that 
"by reason of our being in possession of 
the land til the term of the katkena, we 
shall acquire no occupancy or kashtkari 
right in the said land.” 

There was, therefore, a clear intimation 


(3) 17 O. 466, 
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to the tenant that the land was the pro- 
prietor's private land and that no kasht- 
kari right could be acquired therein; and 
in executing the kabuliyat the tenant ac- 
cepted that position. It seems to me, 
therefore, that the kabuliyat of 15th May, 
1881, constitutes a very important piece 
of evidence in favour of the landlord. 

So far as the question of identification 
is concerned, there is little to add tê the 
judgment of the learned Subordinate 
Judge, who has dealt with the matter 
with great care. A reference to the ka- 
‘buliyat of 15th October, 1895, will, in my 
opinion, put the matter beyond doubt. 
That was & kabuliyat executed by the pre- 
decessors in-title of the defendants, The 
critical passage in the kabuliyat of 15th 
October runs as follows:— 

“The entire Mauza Manjhi aforesaid 
and Mauza Siari, Pargana PadriSubregistry 
- Office and Police Station Rosra Sub-division 
and District Darbhanga, constituting pro- 
prietary interest of Maharaj Kumar Babu 
Sri Guneshwar Singh was held in Katkena 
(sub-lease) up to 6 annas instalment, by 
Gobind Lal Mahtha and others, under Rai 
Gobardhan Lal Bahadur since deceased, the 
thikadar (lessee). The said thikadar had 
let out in katkena (sub-leage) considerable 
zerait lands along with the zerait lands 
in other mauza, to the Manjhi Factory, 
and the said katkenadar (ie. the factory) 
remained in possession of the said zerait 
lands up to 10 annas instalment of 1295 
Fasli raised indigo crops thereon and 
gurrendered the same by & deed. When 
the zerait lands inthe saide mauzas and 
all the lands in the possession of the 
indigo concers came into the sir (direct) 
possession of the said proprietor, they 
used to be settled by him, forone year, 
from year to year and are still in his direct 
possession. Out of the said  zerait 
lands, we have taken (settlement of)” 
and then follows a specification of the 
lauds leased out. It seems to me that 
there is no doubt whatever that the lands 
which were leased out on 15th October, 1895, 
were part of the lands dealt with by the 
transaction of 15th May, i881. 

Mr. Sen contends that even if this be 
correct, ithas not been shown that the lands 
dealt with by the transaction of 15th Octo- 
ber, 1895, are identifiable with the disputed 
lands. Bat the learned Subordinate Judge 
has compared the boundaries ofthe lands 
leased out on lth October, 1895, with the 
boundaries of the disputed lands and he had 
no difficulty in coming to the conclusion 
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that they are identical. It is impossible for 
us to investigate the matter, because the 
appellanta have not thought it necessary 
to print the schedules containing the bound- 
aries of the lands.. We must, therefore, 
accept the conclusion of the learned Sut- 
ordinate Judge on this point, 

It appears that in the survey proceedings 
which took place between 1895 and 18:7 
these lands were claimed by the tenants as. 
their kasht lands and the Survey Author- 
"ties upheld the contention of the tenants 
and recorded these lands as the kasht of 
the tenants. The plaintiff says that 
numerous suits were brought by the land- 
lords as against the tenants for the purpose 
of contesting the entries made in the 
Record of Rights. In point of form the 
suits were rent suite; but the question as 
to the character of the lands arose in view 
of the defence put forward by the tenants 
that the rent claimable by the landlord 
was that which was recorded in the Record 
of Rights as payable by them and not that 
which is mentioned in the kabuliyat of 15th 
October, 1895. Unfortunately tne records 
of those rent suits are not before us. The 
plaintiff has produced conclusive evidence 
toshow that all those records have been 
destroyed under specific rules framed in 
that behalf; but he has produced a paper 
book of the Calcutta High Oourt showing 
that numerous suits were brought by the 
landlord as against the tenants including 
those who arethe defendants in these suits 
and that it was decided in those suits that 
the land was zerazt of the malik and not 
the kasht of the tenants. Tne learned 
Subordinate Judge took the paper book in 
evidence although the tenants objected to 
the paper book going in evidence, It 
seems to me that the paper book was not 
admissible in evidence in the absence of 
proof that the papers printed in thas book 
were the true copies of the original deu- 
ments. 

But although the paper book is inad- 
missible in evidence, we have oral evidence 
in this case, and, in my opinion, the oral 
evidence is admissible as secondary evi- 
dence having regard to the fact that the 
original documents gre no longer available 
tous. There is no reason to disbelisve the 
oral evidence which isto the effect that the 
question as to whether the disputed lands 
are the zerait of the mailk or the kasht of 
the tenants was raised ia numerous auitg 
between the parties and that it was held in ` 
those suits that the land was the zera:t of 
the malik, The learned Subordinate J udge 
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Bays that the decisions in those suits 
operate as res judicata in this case. I am 
unable to agree with the learned Sub- 
ordinate Judge in this respect. Those 
decisions were pronounced in rent suits and 
it ig not disputed that the Munsif who tried 
those rent suits would have no pecuniary 
jurisdiction to try the present suits. It is 
obvious, therefore, that those decisions donot 
operate as resjudicata. Nevertheless there 
is eyldence, and important evidence in, 
favour of the plaintiff. 

What followed was remarkable. The 
plaintiff's case is that after the decisions 
of the High Court holding that the tenants 
had no rights of occupancy in the disputed 
lands, the tenants surrendered the lands 
and took fresh leases in 1310. That they 
took fresh leasesin 1310 cannot be disputed, 
for those leases are before us, It ie denied, 
however, that there was a surrender by the 
tenants. It seems to me that the surrender 
follows from the fact that the tenants took 
fresh settlements in 1310. There is no 
satisfactory explanation why they should 
have taken fresh settlement if they are right 
in their contention that the disputed lands 
are their kasht lande. 

In the kabuliyats of 1310, there are 
unqualified admissions of the tenants that 
the disputed lands are the zerait of the 
landlord and that no rights of occupancy 
can be acquired in those lands by them. It 
is contended by Mr. Sen that the tenants 
cannot contract themselves out of their 
rights and that an admission that no 
occupancy rights can be acquired in those 
lands profits nothing at all; but I am unable 
toaccept this view. It is quite true that 
once it is ascertained that the disputed 
lands are the kasht lands of the tenants, the 
admission of the tenantais of no avail to 
the landlord but in order to determine 
whether the disputed lands are the zerait 
Jands of the malik or the kasht of the ten- 
ants, the admission of the tenants is admis- 
sible against them. It was at one time 
considered that the admission of tenants 
as to zerait character of the land was 
inadmissible in evidence; but it was pro- 
perly conceded by Mr. Sen that since the 
decision of the Judicial Committee in 
Bindeshwari Prasad Singh v. Kesho Prasad 
Singh (2), the question is no longer arguable. 

Fresh settlements were taken by the ten- 
ants in 1316 in which we have again their 
admission that those disputed lands were 
the zerait of the maliks. Those leases came 
to an end by effluxion of time in 1320; and 
since then- annual settlements were made 
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by the landlord with them from 1321 to 1325. 
In 1326 batai settlements were made with 
them, and the learned Subordinate Judge 
is right in attaching special importance to' 
these settlements. In or about 1326, a 
receiver was in possession of a certain 
maliki interest jointly with the present 
plaintiff. It appears that the receiver was 
not agreeable to this batai settlement and 
the sanction of the Court had to be obtained. 
All the papers in connexion with that 
matter are before us and it is impossible to 
resist the conclusion that the tenants with . 
full knowledge of all the facts accepted the 
position over and over again thatthe disput- 
ed lands were the zerait of the malik. It was 
euggested by Mr. Sen that all these admis- 
sions weretaken by the landlord from theten- 
ants who were their favourite tenants so as 
to use these admissions as against theother 
refractory tenants; and that it was never 
intended that these admissions should atall 
affect the persons making these admissions. 
The only evidence in support ef this posi- 
tion is to be found in the evidence 
of Santokhi Mahto. He says as follows:— 

“In 131o I executed kabuliyat as I was fav- 
ourite tenant of Babu Saheb. But I got no 
possession over kabuliyat land, nor I paid 
rent for it.” | 

It is impossible to understand why he 
should have executed the kabuliyat making 
important admissions as against him just 
because he was the favourite tenant of the 
Babu Saheb. A case of forgery was indeed 
pleaded in the written statement; but thereis 
no proof in the evidence and it is impos- 
sible not to give due weight to those ad- 
missions. [hold that it has been satisfactorily 
eatablished that the disputed lands are the 
zerait of the plaintiff. i 

The only other question that was raised 
was that the tenant& are notin possession of 
all the lands claimed by the plaintiff in 
these suits. It is quite true that according 
to the Record of Rights the tenants are in 
possession of less areas; but the learned 
Subordinate Judge has found that after 
the batai settlement of 1326 the defendants 
“forcibly trespassed into disputed lands in 
1327.” Herefers to documentary evidence 
in support of his conclusion and it is 
impossible for us to take a different view. 

I would dismiss these appeals with costa. 

Wort, J.—1 agree. 

A. Appeals dismissed. 
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PATNA HIGH COURT. 
APPBAL FROM APPRLLATH DEGREES 
Nos, 610 AND 753 or 1926. 
June 17, 1927. 

Present :—J uatice Sir Jwala Prasad, Kr., 
and Mr. Justice James. 
RAGHUBAR NARAYAN CHAUDHURI 
AND OTHERS—DRBFRNDANT3— APPELLANTS — 

versus . 
MOHIT NARAYAN JHA—Puuntire AND 
FOUZDAR NARAYAN OHAUDHURI 
AND OTHERS —DRFENDANTS— RESPONDENTS. 
Mortgage—Usufructuary mortgage— Failure of mort- 
gagee to pay malikana due to third party—Mortgagor, 
whether entitled to call for account—Right to mere 
SIMA Senna net of Property Aot (IV of 1889), 
8. E 


A usufructuary mortgagee who has agreed to pay 
a certain amount out of the profits as malikana to 
a third party is not bound to account io the mort- 
gagor merely because he has failed to pay the 
malikana, The utmost that the mortgagor can be 
allowed to claim in such a case is that he should be 
indemnified against the contingency that a valid 
olaim for arrears of malikana may be made against 
him after his recovery of possession. [p. , col, 


Fakir Muhammad Khan v. Ali Sher Khan (5) and 
Bhafi-un-nissa v. F'azlrab (8), relied on. 


Appeal from a decision of the District 
Judge, Darbhanga, dated the 4th March 
1926, confirming that of the Subordinate 
TAB Darbhanga, dated the 28th October, 
1925. 


Messrs. L. P, E. Pugh and 8. K. Mitter, 
for the Appellants. 

Messrs. K. P. Jayaswal, Byed Hasan 
Imam and K, P, Sukul, for the Respond- 
enta. 


JUDGMENT. 


James, J.—This appeal arises out ofa 
suit for redemption of anusufructuary mort- 
gage executed on the 13th of February, 
1882, in respect of an interest in Mauza 
Nooruddinpur, which is described by the 
plaintiff as a permanent tenure, The pro- 
- perty in question consists of the third part, 
of a two-annas share in the mauza, which is 
burdened, or was burdened at the 
time of the execution of the mortgage, 
with liability to payment of malikana 
to the heirs of rival claimants to settle- 
ment whose claims were disallowed at the 
Permanent Settlement of the mauza. The 
sum of Rs. 700 was advanced on 
the mortgage, The annual profits were 
stated in the deed to be Rs. 91.15 of which 
Rs. 84 were allotted for interest ; Rs. 5 8 
was payable to Ganga Ram Chowdhury 
and his cosharers as malikana; while 
Rs, 2-7 as Government revenue was to be 
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paid by the mortgagees. There was a 
condition that all profits arising from 
increased income should go to the mort- 
gagees, and the mortgagors would have no 
concern with them. The plaintiff, who 
had purchased the equity of redemption, 
claimed an account in respect of the pay- 
ment of these annual dues; and it was sug- 
gested that on taking the account it would 
be found that not only had the princi- 
pat been satisfied, but the mortgagees 
would be liable to pay about Rs. 1,400 
to the plaintiff. The mortgagees deni- 
ed their liability to account; but they 
admitted that malikana had not been paid 
to Ganga Ram Ohowdhury, saying that 
they themselves were the maliks, and if 
any body was entitled to malikana they were 
the persons entitled to it, Their pleadings 
on this point were expressed indefinitely, 
because they also made an attempt which, 
so far a8 we Gan see, appears to have been 
without justification, to make out that the 
mortgagors were not entitled to the property - 
which they mortgaged, and that the mort- 
gagees possessed it as absolute pro- 
prietors. 

The Subordinate Judge who tried the 
suit did not permit the defendants to enter 
into evidence regarding the alleged want 
of title of their mortgagors, so that no 
evidence was given on this point, On 
the question ofthe right to malikana 
their line of defence placed the mortgagees 
in a difficult position, because they could 
not prove that they themselves were 
entitled to the malikana without admitting 
that the right to malikana existed, 
which amounted to an admission of 
the existence of the socalled tenure. 
The Subordinate Judge found that the 
mortgagees were not liable to account ; so 
that the question of whether they were 
themselves the persons entitled to malikana, 
and of whether they should be deemed to 
have satisfied the claim to malikana by 
merely keeping for themselves the sum 
allotted for the annual payment, did not 
in his view arise in thecase. He decreed 
the suit, finding that the plaintiff must pay 
Re. 700 to the mortgagees before he could 
recover possession of the mortgaged pro- 
perty. 

The plaintiff appealed to the District 
Judge who held that as malikana was 
payable to Ganga Ram Ohowdhury by the 
terms of the mortgage, and the malikana 
had admittedly not been paid to anybody 
the plaintiff must be credited with this 
amount of Rs. 5-8 annually towards the 
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Yedemption of the principal money advanc- 
ed on the mortgage, from the very inception 
ofthe mortgage; and he directed that an 
‘account should be taken on this principle 
with annual reste. In the result it was 
found, on taking the account iu this way, 
that instead of being liable to pay 
Rs. 700 to the mortgagees the mort- 
gagors were entitled to receive a sum 
of Rs. 3,154, 

The mortgagees have come up in secónd 
appeal from that decision; and an appeal 
has also been preferred by the mortgagors 
‘against the decision of the learned District 
‘Judge on other points which will be con- 
sidered in due cuurse. 

The most important question for con- 
sideration in these appeals is whether the 
usufructuary mortgagees are liable to 
account, or whether they are entitled to 


claim the benefit of the provisions of 
B. 77 of the Transfer of Property 
Act. The mortgage-bond specifies a 


“gum of Rs. 91-15 as the annual income 


which the morigagees may expect to 
derive from the property; but it is 
expressly provided that any income in 
excess of this shall go to the mortgagees 
in possession and that the mortgagors 
willhave no concern with it, Mr. Pugh 
contends on behalf of the appellants that 
the assignee of the equity of redemption 
is notconcerned to know how the mortgagees 
applied their annual profits, provided that 
no additional liability was thereby cast 
upon the mortgagors. Mr, Hasan Imam 
cites a number of cases: Basant Rai v. 
Kanauji Lal (1), Nursingh Narain Singh v. 
Babu Lukputty Singh (2), Jaijit Rat v. 
Gobind Tiwari (3) and Parasurama Pattar 
v. Venkatachalam Pattar (4)—in allof which 
the usufructuary mortgagees weremade to 
account, In the case of Basant Rai v. 
Kanauji Lal (1) the mortgagee undertook 
by his mortgage-bond to pay malikana 
out of the profits and failed to pay it; but 
it is to be noted that malikana was payable 
in thatcase to the mortgagor. In the case 
of Jaijit Rai v. Gobind Tiwari (3) the 
mortgagee failed in his contract to pay 
Government revenue from the profite, and 
the assignee of the equity of redemption 
was compelled to pay inorder to savethe 
property. Mr. Pugh does not deny that 
the mortgagees would be liable to account 


1) 2 4.455; 4 Ind Jur. 583. 

2) 5 O. 333. 

3) 6 A. 303; A. W. N. (1884) 92. 
e Ind. Oas. 701; 25 M. L, J. 581; (1914) M. W. 
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if by their mortgage-deed the malikand 
had been payable to the mortgagors, or if 
owing to the default of the mort- 
gagees the mortgagors had themselves 
been obliged to pay malikana to Ganga 
Ram Chowdhury; and indeed in all the 
cases cited by Mr. Hasan lmam the 
usufructuary mortgagees were required to 
afcount because by their omission to fulfil 
the terms of the mortgage contracts the 
mortgagors had been made to suffer 
specific losses; thatia to aay, the mortgagee 
had failed to pay to the mortgagor rent or 
malikana reserved by the mortgage-deed, 
or in other cases the mortgagors had been 
obliged to make payments which the mort- 
gagees had undertaken to make. 

In the present case we are asked to 
declare the mortgagees liable to account, 
not because of any default affecting the 
mortgagors, but on theground that they have 
obtained as profit the money which ought 
under the deed to have been paid to the 
malikanadars. This case would appear 
to resemble that of Fakir Muhammad Khan 
v. Ali Sher Khan (5) wherein the mort- 
gagee, who was entitled by his- mortgage 
to appropriate in lieu of interest the 
profits remaining after the payment of 
rent to the zemindar, had for several years 
escaped payment of rent. In that case 
it was held that this fact gave no ground 
for taking accounts; the mortgagee was 
entitled to all the profits he could make 
out ofthe property,and it happened that 
he had managed to add to the profite the 
rent of several years. We need not doubt 
that the result of the case would have been 
different if the rent had been payable to the 
mortgagor, or if the mortgagor had himself 
been obliged to pay the rent tosave the pro- 
perty. Auothercase in point is that of 
Shafi-un-nissa v, Fazlrab (6) wherein it was 
held that an usufructuary mortgagee is not 
liable to account unless there is an express 
stipulation therefor. We are of opinion 
that the raortgagees' failure to pay the 
malikana does not render them liable for 
account, nor does it necessarily affect- the 
liability of the mortgagors to pay the mort- 
gage-money before they can recover posses- 
sion of the property. The utmostthat the 
mortgagors can be allowed to claim is that 
they should be indemnified against the con- 
tingency that a valid claim for arrears of 
malikana may be made agaiast them after 
their recovery of possession. It is not clear 
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who is entitled to malikana or whether any 
body is now entitled, It has been suggest- 
ed in the course of argument that the mort- 
gagees as reversionary heirs of Ganga Ram 
Ohowdhury may have now become entitled 
tothemalikana; but this has not been proved, 
“the claim which was made but not proved, 
-in the tris] of the case, that the 
mortgagees are now the malikanadare be- 
cause they areregistered as proprietors, is 
of doubtful validity, since the malikana 
was payable to maliks out of possession, not 
to proprietors in possession; but this is a 
question on which we cannot give judg- 
ment, since it has not been tried out, and 
the evidence on the record is scanty. 
There appears to be possibility that 
some person entitled to malikana may 
be able to recover twelve years’ arrears 
from the plaintiff after he has ob- 
tained possession of the mortgaged 
property; and the mortgagees must give 
him an indemity against this contingency. 

The next. ground of appeal taken by 
Mr. Pagh is that by virtue ofan ekrarnama 
executed on the 7th of July, 1902, by 
Markande Narain Ohowdbury, one of the 
mortgagors, renouncing his share in the 
property mortgaged, the mortgagees have 
acquired a quarter share in the equity of 
redemption. Mr. Hasan Imam points 
out that this ekrarnama does not amount 
to a conveyance, and thatit can only be 
deemed to be a surrender if the property 
mortgaged could properly be regarded as 
leased from the malikanadars, or from any 
other person who might be regarded as the 
superior landlord, whose rights now vest 
in the mortgagees. It has certainly not 
been proved that the mortgaged property 
is of this character; and indeed the scanty 
evidence before us appears to indicate 
that itis not; but whatever may be the 
effect of this ekrarnama, it can affect the 
‘plaintifi’s title to redeem in the present 
suit, because the defendants took no plea 
by their written etatement that they had 
acquired a fourth share in the equity of 
redemption. Indeed the point only appears 
to have been raised before the learned 
District Judge after the conclusion of argu- 
ments for the appellant. 

Mr. Pagh argues further that the 
amount of Government revenue paid by 
the mortgagees was in exoess of that 
specified in the mortgage bond; the 
mortgagees undertook by their bond to 
pay Rs. 2-7 whereasthe actual payment 
which had to be made in respect of this 
share was Rs. 7. In support of the 
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allegation that these payments had been 
made the plaintiff tendered in evidence 
some chalans at alate stage of the case;. 
but the Subordinate Judge had discretion 
to decline to admit the documents at that 
stage. He exercised his discretion to 
exclude them and it must be held that 
these payments have not been proved. 

We come nowto Appeal No. 753 which 
has been preferred by the assignee ofthe 
*equity of redemption. His claims that the 
account taken on the ground of the 
mortgagees' default in payment of malikana 
ought to have been taken from an earlier 
date so that it would have shown a still 
higher balance in his favour, and that higher 
interest ought to have been allowed on 
surplus profits have been disposed of in 
the discussion of the mortgagees' liability 
to account in Appeal No. 610. The same 
remark applies to the ground taken by. 
the  plaintiff-appellant, that the learned 
District Judge ought to have required 
the mortgagees to prove that they had 
paid Rs. 27 annually as Government 
revenue or in the alternative to give an 
account of profits, since it has not been 
shown that the plaintiff himself or hia as- 
signors have had to make this pay ment; and 
unless that can be shown, the defendanta 
are not liable to account. Itissuggested 
ihat the notice sent by the plaintiff in 
the form ofa tender on the 5th of August, 
1923, was a tender ofthe zarpeshgi money 
which was sufficient in law; but the 
learned District Judge rightly held that 
this was not a valid tender but a contentious 
notice. It was in fact a notice calling for 
accounts which the mortgagees were not 
liable to render. 

Another ground of appeal taken by the 
plaintiff is that the quantity of pro- 
prietors’ private land originally mortgaged 
has been reduced by means of leases grant- 
ed by the mortgagees. It is sufficient to 
remark that this question is concluded 
by the concurrent findings of fact ofthe 
Court below that no zerait land has been 
settled with tenants by the mortgagees, 

The result is that Appeal No 6.0 will 
be decreed, while Appeal No. 753 will be 
dismissed. The decree of the District 
Judge is set aside and the decree of the 
Subordinate Judge is restored, with these 
modifications, that the date by which 
the sum of Rs 700 is to be paid to 
the defendants by the plaintiff, will be 
fixed as 19th September, 1927, and 
that by 1th August, 1927, the mort- 
gegees must execute a bond inthe sum of 
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Rs. 110 to the satisfaction ofthe Subordi- 
nate Judge, indemnifying the mortgagor 
against the possibility of his being made 
liable to pay twelveyears' arrears of mali- 
kana &fter recovery of possession, and if 
thisindemnity bond isnot duly executed 
within the period prescribed, the plaintiff 
will be permitted to redeem on payment of 
the sum of.Rs, 590. The plaintiff, Mohit 
Narain Jha, will bear the costs of defend- 
ants let party in this Court and in the 
lower Appellate Court. 


wala Prasad, J.—I agree. 
í Appeal No. 610 decreed ; 


Appeal No. 753 dismissed. 





PATNA HIGH COURT. 
MISOBLLANBOUS Crvie APPBsL No. 28t or 1927. 
May 7, 1928. 

Present:—Mr. Justice Kulwant Sahay and 
Mr. Justice Macpherson. 
RAMBU JHAWAN THAKUR AND OTHERS — 
APPELLANTS 
versus 
BANKEY THAKUR AND OTHBRS — 
: RBS NATE. P d dns 
Limitation Act (IX of 1908) Sch. I, Art. — 
Civil Procedure Code (Act V o . 1908), s. 144-— 
Application for restitution— imitation-—Deeree 
reversed in appeal—Appellate decree confirmed in 
second appeal—Right to apply for restitution, when 
acerues—Right to apply for ascertainment of mesne 
fits—Limitation. HA 
P The riod of limitation for an application for 
restitution under s 144, Oivil Procedure Code, is 
governed by Art 18lof Sch Iofthe Limitation Act. 
Balmakunda Marwari v. Basanta Kumari Dassi (1), 
selen e d t ssession in pursuance of 
ecree for e 0 
S naêneion is delivered to the plaintiff is 
reversed by the Appellate Court, &nd the decree of 
the Appellate Oourt is confirmed by the High Oourt 
in second appeal, limitation for an application for 
restitution by the defendant tegins to run from the 
date of the passing of the decree in the second 
appeal and not from the date of the decree of tho 
liate Court, 
oq oe suit there can be only one final deoree 
and that final deoree ie the decree of the Court of 
1 al. : 
ie SEE to apply for ascertainment of mesne 
profits does not accrue to the defendant in such a 
case until after delivery of possession to the de- 
fendant in proceedings for restitution. 


Miscellaneous appeal from an order of the 
District Judge, Muzaffarpur, dated the 20th 
Beptember, 1927. 

" Messrs, SN, Ray and B. P. Januar, 


the Appellants. i 
Na Prasad, S. K. Mitra A.K. 


BAMBU JHAWAN THAKUR 9$, BANKBY THAKUR, 
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Mitra and K. P. Upadhyaya, for the 
Respondent. 
JUDGMENT. 3 

Kulwant Sahay,d.—The question 
involved in this appeal is, whether an 
application for restitution filed under s. 144, 
Civil Procedure Oode, is barred by limi- 
tation. The appeal is by the plaintiffs, 
Tha suit was for recovery of possession 
of? bighas 6 kathas 15 dhurs of laud in 
Mauza Basua. The plaintiff claimed pos- 
session of the land as a tenant on the 
ground that he had been dispossessed by 
the defendant who is his landlord. 'The 
suit was decreed on llth February, 1921, 
andin execution of the decree possession 
was delivered to the plaintiff on 18th 
February, 1921. There was an appeal 
by the defendant which was decreed on 
26th April, 1922, and a second appeal to 
the High Court was dismissed on 21st 
April, 1325. The defendant thereupon 
applied for restitution and possession was 
re-delivered to him by Court in Asin 1333 
(September or October 1925). The defend- 
ant thereupon, on 4th May, 1926, made 
an application for ascertainment of mesne 
profits by way of restitution and for the 
recovery thereof for the period between 
18th February, 1921, and September 1925 
during which period the plaintiff was in 
possession in execution of the decree of 
the trial Oourt. The question is whether 
this application is barred by limita‘ion. 

lt is settled, so far as this Court is 
concerned, ihatthe Article applicable to 
an apnlicatio for restitution is Art, 181, 
Limitation Act. This point was decided 
by a Fall Bench of this Court in Balmakun- 
da Marwari v. Basanta Kumari Dassi (1), 
The question:is, from what date the 
period of three years under Art. 181 is to be 
computed. 

Itiscontended on behalf of the appel- 
lants that the period of three years 
should be computed from 26th April, 
1922, which was the date of the decree 
ofthe first Appellate Oourt setting aside 
the decree of the trial Court and that 
as the application of 4th May, 1926, was 
made more than three years after that 
date, the application was barred by limi- 
tation. 

It is contended on behalf of the respond- 
dents that the period of limitation 
should be computed from the date of the 
High Court decree, viz, 21st April, 1925, 


(1) 78 Ind. Cas 200; 3 Pat, STI; (1934) Pat, 38;5 P. 
L. T, 145; A. L R. 1925 Pat. 1 (F. B.. 
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-which was the date of the final decree in 
ihe suit. It is further contended on be- 
.half of the respondents that under Art. 
181 time began to run from the date 
when the right to apply accrued, and the 
right to apply for ascertainment of mesne 
Profits accrued from the date of delivery 
of possession to the defendant in Sep- 
tember or October 1925 and the present 
application made on the 4th May, 1926, 
was within the period of limitation. 

Both the Oourts below have held that 
the application was not barred by limita- 
tion. 

The first question fcr decision, there- 
fore, is, whether the three years should 
‘be computed from the date of the decree 
of the first Appellate Court or from the 
date of the decree of the High Court. 
Article 181 providesthat the period of three 
years is to be computed from the time 
when the right to apply accrues. The 
right to apply accrued in the present 
ease on the passing of the final decree 
in the suit. The final decree was the 
decree of the High Court and, there- 
fore, I am of opinion that the right to 
apply accrued from the date of the 
decree of the High Oourt as held by 
the Courts below. As was pointed out 
-by Banerji, J., in Gajadhar Singh v. Kishen 
Jiwan Lal (2) which was approved of 
by the Privy Council in Jawad Hussain 
v. Gendan Singh (3), when an appeal 
has been preferred, it is the decree 
.of the Appellate Court which is the final 
decree in the case. No doubt, this observa- 
tion was made with reference to an 
application for a final decreein a mort- 
gage suit and the question was, whether 
the period of three years provided for 
by Art. 181 should be computed from the 
date of the preliminary decree made 
-by the trial Court or the decree made 
by the Appellate Court on appeal against 
that decree. The principle, however, is 
the same, In every suit there can be only 
one final decree and that final decree is the 
decree of the Court of final appeal. I am, 
therefore, of opinion that the view taken 
by the Courts below in the present case 
that time began to run from the 
date of the decree of the High Court, viz., 


42 Ind. Ces. 93; 39 A, 611; 15 A. L. J. 734. 
98 Ind. Cas. 499; 6 Pat. 94; 53 I. A. 197; 24 A. 
765; A. L R. 1928 P. O. 93; (1926) M. W.-N. 591; 
L J. 63; 3 O. W.N, 690; 94 L. W. 394; 7 P. L, 
. 575; 31 O. W, N. 58; 51 M. L, J, 781; 38 Bom, L, R. 
1395 (P. 6). a 
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21st April, 1925,is correct and the applica- 
tion is not barred, 
` Even assuming that the right to apply 
accrued onthe passing `of the ‘decree x 
the first Appellate Court, viz, 26th April, 
1922, I am of opinion that the right to apply 
for ascertainment of mesne profits did not 
accrue until after the delivery of posses- 
sion tothe defendant which took place in 
September or October 1925. The period for 
which mesne profits were to be ascertained. 
could only be determined after the delivery 
of possession. The first application for 
restitution relating to the delivery of 
possession was admittedly made within 
time, and the second application, if it can- 
not be considered to be in continuation of 
the first application, could only be made 
after possession had been delivered in 
pursuance of the firat application. In this 
view of the case also the application made 
on 4th May, 1926, was not barred. 

This appeal is dismissed with costs. 

Macpherson, J.—1 agree that this 
appeal must be dismissed with costs. 
Even though Art. 181 be applicable 
there are insuperable difficulties in the way 
of the view pressed on us on behalf of the 


appellants. 
A. Appeal dismissed, 


PATNA HIGH COURTr 
OURIMINAL RRYIBION No. 372 or 1928, 
July 17, 1928, 

Present :—Mr. Justice Allanson. 
KISHAN GOPALMARWARI AND OTHERS— 
Acousko-~PRTITIONHRS 


versus 
EMPEHROR—Oprostre-Party, 

Easement—Abatement of muisanoe—Pulling down 
wall merely to maintain status quo, legality of —Penal 
Code (Act XLV of 1860), s. 147. 

Though a person may abate a nuisance when his 
righta have been infringed, a person who has not 
acquired any right of way or light and whose rights 
have not been in any way infringed cannot take the 
law intohis own hands ant pull down a wall con- 
structed by his neighbour merely to maintaih the 
status quo. 

Emperor v Gulam Hoosetn Ratonsey Nanji (8), 
relied on. d 

In re Shunker Singh (1) and Empress. v, Rajcoomar 
Singh (2, distinguished, 

Oriminal revision from an order of the 
(ra Judge, Purulia, dated the 17th May, 
1928. . : . ngi . 
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Messrs. Pugh, U. N. Banerji and B. B, 
Mukerjee, for the Petitioners, - 

Messrs, P. K, Sen and R, S. Chatterjee, for 
the Ooposite Party. 

JUDGMENT.—The four petitioners 
have been convicted by a Firat Olass 
Magistrate under as. 147, 418 and 426, Indian 
Penal Oode, and have been sentenced toa 
fine of Rs. 40 each under s. 147. An applica- 
tion to the Sessions Jadge has been reject- 


The complainant's master brought a suit 
to which one Mangal Ohand Marwari who 
was an accusedin this case and has been 
acquitted, was party regarding a house 
purchased by the complainant, The suit 
was decreed in 1947, and the plaintiff 
took out execution of the decree and 
obtained delivery of possession on Oth 
August, 1927, Delivery was given by a 


Civil Court Commissioner who 
pointed out the boundaries. Imme- 
diately after delivery of possession of 


the land, which lies in the town of Parulia, 
the decree-holder began to erect a pacea 
wall along the boundary line, the work 
went ‘on till 5th August without any 
interference, but on the next day a number 
of men including the present petitioners 
came and began to pull down the wall. 
It is also alleged that assaults were 
committed on some of the complainant's 
labourers. : . : 
The important question for conisderation 
is whether the petitioners were justified in 
their action. It is contended that they 
had a right to abate anuisance, and that 
the right of way and the light of the adjoin- 
ing house was: interfered with by the 
erection of this wall. The defence called 
no witness atall;so there is no evidence on 
the records as to the extent, if any, of the 
interference with any right of way or 
access to light by the construction of the 
' wall It was argued that since the occur- 
rence the Municipality has refused sanction 
to the erection of the wall, and that in s. 144 
proceedings the complainant's master has 
been restrained from proceeding with the 
wall until the matter has been decided by 
the Civil Court. What has happened since 
appears to me not to be of importance. 
The land was in the town, the wall was 
being built on land the possession of 
which had just been given to the com- 
plainant’s master asthe result of the suit to 
which some of the persons who interfered 
were parties, No doubt, the right to abate 
nuisance existe but evenif this had beena 
civil suit for trespass it would have been 
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incumbent on the opposite party to prove 
that an easement of theirs had been interfer- 
ed with. It iscontended on behalf of the 
petitioners that they were not enforcinga 
right or supposed rigat but were maintain- 
ing the status quo, and reliance was placed 
on In re Shunker Singh (1) and Empress v. 
Rajcoomar Singh (2). Inthe former case 
the, question was whether certain people 
were jastified in maintaining undisturbed 
the enjoyment of right over certain water, 
and it was held that the accused persons 
had only gone to see that no one interfered 
with the passage of water. On behalf of 
the opposite party my attention was called 
to Emperor v. Gulam Hoosein Ratonsey 
Nanji (3). That was a case where certain 
persons were convicted under s. 143 for an 
unlawful assembly by which they removed 
certain pegs that had been put dowa by the 
Bombay Municipality. The accused claim- 
ed a publio right of way. The Magistrate, 
who tried the case, heldthatit had not been 
proved that there was such a publio right 
of way, but he took the view that even 
assuming that there had been such a right 
of way the accused persons had no right to 
come in overwhelming force bringing with 
them certain Pathans. The High Oourt on 
appeal, where the defence taken was that the 
facts disclosed only a lawful abatement of a 
nuisance, pointed out that the question 
ultimately was one of fact, on which little 
direct assistance could be obtained from 
other cases decided on their own particular 
set of facts. They further pointed out that 


“the Magistrate had no right to make the 


assumption*that he did, viz., that there was 
8 publie right of way; that the claim might 
have been honestly entertained, but nones 
the lessit wasa disputed claim and not an 
admitted claim or an ascertained fact. They 
further said as follows:— 

“The question between the contend- 
ing parties being stil undecided, or 
decided only on the trustees’ favour the 
remedy properly available tothe accused 
wasa civil suit, and it is certainly not open 
to them now to beg the question in issue 
by assuming the validity of their disputed 
claim and to justify their violence on the 
plea that the trastees’ buildings were a 
nuisance... The requirements of s. 141, 
cl. (4) were fully satisfied, the accused, 
by means of the show of criminal force, 
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deprived the trustees of the rights of 
which they were in enjoyment, aud, further, 
enforced their own supposed right.” 

In this case, the case of Empress v, 
Rajcoomar Singh (2), above mentioned, was 
referred to. The facts in the latter case 
had no bearing on the question before the 
Court, and for the same reasons I find 
thatthey have no bearing on the facts of 
the present cage, M 

The other point taken was that only 
four out of eleven accused that were put 
on their trial were convicted, and there 
should have been no conviction under 
B. 147, Indian Penal Oode, as there is no 
finding that five persons or more took 
part in the unlawful assembly. Though 
only four names were mentioned in the 
first information that was given to the 
Police at once, the entry shows that more 
than four persons were alleged to have taken 
partin the occurrence. The learned Magis- 
trate was of opinion that though more 
than four persons took partin the occurrence 
there was no legal evidence on which 
others than the four mentioned in the 
first information should be convicted. It 
is wholly improbable that four persons 
only could have stopped this work, The 
conviction, in my opinion, was a proper one, 
The petitioners took the law into their 
own hands. If they had exercised a 
little patience they would have secured 
redress if their rights had been 
affected. This is shown by the 
fact that the Municipality had taken action 
and refused sanction to the construction 
of the wall, permission for which was not 
taken by the complainant's master, 

A. Application rejected, 





PATNA HIGH COURT. 
Lerreks PATENT APPHAL No. 70 or 1926. 
July 27, 1927, 
Present;—BirB. K. Mullick, Krt., Acting Chief 
Justice, and Justice Sir Jwala Prasad, Ka. 

RAMSARUP RAUT AND oTBERS— ^ 
APPELLANTS 
versus 
RAMNARAIN TEWARY— RESPONDENT. 
Evidence Act (I of 1872), s. 85—Batwara barawarda, 
A ae of— Estates Partition Act (VIII of 1870), 
8 


Batwara barawarda prepared by a Deputy Collect- 
or under the provisions of Ohap. Vllof the Bengal 
Estates Partition Act, 1876, are public documents 
falling within the purview of s. 35 of the Evidence 

Act. lio 480, xe 

Nanda Lal Pathak v. Chanurpat Das (1), dis 

tinguished, 
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Letters Patent Appeal against the judg- 
ment of Mr. Justice Kulwant Sahay, dated 
the 14th July, 1926, reversing a decision 
of the Subordinate Judge, Muzaffarpur, 
dated the 27th November, 1923, reversing 
that of the Munsif, Muzaffarpur, dated 
the 7th December, 1923, | 

Mr. 8. N. Roy, for the Appellants, 

Mr. L. K. Jha for Mr. J. P, Sinha, for the 
Respondent. 

JUDGMENT. ` 

Mullick, Ag. C. J.—This appeal from 
the judgment of Mr. Justice Kulwant 
Sahay arises out of a suit for rentin respect 
of plot No. 42 khata No. 80 of the 
Survey and Settlement Record. ' ‘ 

In this khata the plaintiff has been 
recorded as the landlord, but there is no 
entry inthe rent column against plot No. 
42; and it is stated against khata No. 12, 
the plots of which are recorded as the 
property of another landlord that the 
rent of plot No. 42 is included in the 
rentof khata No. 12 and is payable to 
the landlord of that khata who is one Feku, 
the son of Ramprasad Tewari. 

lt appears that in the Court of the 
Munsif the plaintiff did not take any steps 
toidentify plot No. 42 with the corres- 
ponding plot in a partition proceeding held 
under Act VIII(B. O.) of 1876 and the 
Munsif found upon the Survey and Set- 
tlement Record and the other evidencé in 
the case that the plaintiff was the landlord 
of plot No. 42 and that he was entitled to 
rent from the defendants in respect of it. 
AstheSurvey Record did not state what the 
rent was, the Munsif found upon the collec- 
tion papers and oral evidence produced by 
the plaintiff that the rent was Rs, 2-13 0 per 
annum and at this rate he decreed the 
claim, 

The defendants then went on appeal and 
the Subordinate Judge held that Feku 
and not the plaintiff was the landlord of 
the defendants and that there was no 
relationship of landlord and tenant and 
he dismissed the suit. 

In order to determine whether the 
plaintiff was the landlord, the learned 
Subordinate Judge issued a commission 
for local investigation and it was found 
that plot No. 42 corresponded with plot 
No. 28 which was allotted in the batwara 
proceedings to Ramprasad Tewari. 

A second appeal was then taken to this 
Court and Mr. Justice Kulwant Sahay has 
held that the batwara papers were not 
evidence at all in the case and should not 
be referred to and that if the batwarg 
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are discarded, thén there remains 
on "the Survey iu. P ngka Record 
yhich has not been rebutted. : 
"n therefore, held that the Munsif was 
right and he remanded the case to the 
Subordinate Judge for the purpose of 
ascertaining what is the rent payable for 
the land,a poiat which the learned Sub- 
ordinate Judge has left undecided as he 
found the title against the plaintiff. 

The present appeal has been preferred 
to us under the Letters Patent. 

Now, it appears to have been conceded 
by the learned Advocate who appeared for 
the respondent before Mr. Justice Kulwant 
Sahay that the case of Nanda Lal Pathak 
v.  Chanurpat Das (1) was conclusive 
against him and that the batwara papers 
were not admissible in evidence in the 
case. But the papers in question included 
not only the batwara khasra, which was 
prepared by an amin and not signed by 
any gazetted officer but also a barawarda 
which was signed by the Partition Deputy 
Collector and contains an enumeration of 
the various plots assigned to each pro- 
prietor. So far as we have been able to 
discover, this document was made under 
the provisions of Ohap. Vilof Act VIIIB.O. 
of 1876and inthecourseofofücial duty. The 
"Daputy Collector is required by s. 77 
of the Act to prepare such a document and 
to sign it. The Act requires him to 
determine amongst other things the 
boundaries and to draw up & paper of parti- 
tion specifying in detail the villages and 
lands which he has included in each of 
‘the separate estates, the rental thereof, 
with any other assets of each separate 
‘estate, the name or names of the recorded 
proprietor or proprietors of each separate 
estate, any stipulations which may have 
been made regarding places of worship, 
tanks or other matters as mentioned in 
Part VIII and the amount of land revenue 
to be assessed on each separate estate. 
The proceeding was, of course, liable to 
revision in appeal or otherwise; but it was 
nevertheless a record made in the course 
of official duty within the purview of 
s. 35 of the Indian Evidence Act. 

The learned Judge of this Court was 
evidently under the impression that only 
the batwara khasra was before him which 
certainly according to the authorities and 
according to the terms of the Evidence 
Act itself cannot be held to be a public 
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document within the meaning of s, 35 
of the Indian Evidence Act. 

In the circumstances it is not necessary 
to consider whether batwara khasras after 
proper proof are evidence, but it may be 
observed in passing that the authorities 
show that batwara khasras, it properly 
proved, might be evidence either under 
ss, 18 or 13 of the Indian Evidence Act, 

“In tne present case the barawarda 
would also be evidence against the proprie- 
tors under both these sections because 
they were madein their presenca. 

Therefore, there was legal evidence 
before the Subordinate Judge to support 
the finding that the plot in dispute fell 
not within the “patti” of the plaintiff but 
within the “pattt” of Feku. The finding 
of fact is, therefore, final and cannotbe 
reversed in second appeal. 

The authority of the decision in Nanda 
Lal: Pathak v, Chanurput Das (1) 
cannot be questioned, but in that case 
it was sought to have the  batwara 
khasra admitted under s., 35 and the 
Oourt held that s. 35 had no application, 

With regard to the question of the 
proof of the butwara khasras filed in the 
present case, it appears that they were 
admitted in the trial Court without any 
‘objection by the plaintiff and no formal 
proof was given. If it had beennecessary 
to use these papers we should have express- 
ed our opinion on the argument that 
proof was waived but we do not do so as 
ihe matter does not arise. : 

It was urged that there was some kind 
of admission made before Mr. Justice 
Kulwant Sahay with regard to the 
applicability of Nand Lal Pathak's case (1) 
which estops the appellant from taking 
the ground that the barawarda has been 
wrongly excluded by the learned Judge 
of this Court; but-the point is one of 
pure law and does not depend on any 
facta and there is no estoppel in the matter, 
. The appeal succeeds and is decreed with 
costs throughout. The jadgment of the 
learned Judge of this Oourt is set aside 
and that of the Subordinate Judge restored. 

Jwala Prasad, J.—I agree. I would 
only refer to my decision in the case of 
Sri Ans Das v. Jugat Pat Lall (2) upon 

. the question of the admissibility of the 
batwara barawarda prepared by the Deputy 
` Collector under the former Estates Parti- 
tion Act VIII of 1876 (B. O.) as evidence 


: against the landlord. 


Appeal allowed, 
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CALCUTTA- HIGH COURT. 
AÁPPBAL fros ÁrPBaLLArB Deogsgs No. 175 
oF 1975. 

February 15, 1928. 
Present: —Mr. Justice B, B Ghose and 
Mr. Justi:e Cammiade. 
- MAKHAN LAL MODAK —DEFBNDANT 
No. I—APPELLANT 
versus 
BEJOY GOPAL NUNDY AND 0THERÊ— 
. PLAINTIFF AND REuaIMING DEFENDANTS 
—RESPONDENI!8, 

Bengal Tenancy Act (VIII of 1885), s. 167—A pplica- 
tion for annulment of incumbrance—Limitation— 
Absence of knowledge of incumbrance — Burden of proof. 

In applying the provisions of s. 167 of the Bengal 
Tenancy Act, it cannot be laid down as a general 
rule of law that the burden of proof is on the in- 
cumbrancer to show in every case that the pur- 
chaser had knowledge of the incumbrance more than 
one year before his application to the Collector for 
service of notice for annulment ofthe incumbrance. 
Where the purchaser seeks extension of time on the 
ground that he had no knowledge of the incumbr- 
ance, the burden ison him to prove that he had no 
such knowledge more than one year before the date 
of the application. [p 481, col 7, p 482, col. 1.] 

Nand Kishore v. Rameshwar Singh (1), distinguished. 

Appeal from an appellate decree of the 
First Sub-Judge, Howrah, dated the 3rd 
September, 1:24, 

Messrs. Bijan Kumar Mukherji and Sanat 
Kumar Chatterji, for the Appellant. 

Messrs Jadu Nath Kanjilaland Subodh 
Chandra Dutt, for the Respondents. 

JUDGMENT.—This is an appeal by 
defendant No. 1, The plaintiff sued the de- 
fendants in ejectment on the ground that 
he had taken a settlement of the land in 
question from the landlord who had 
purchased the holding in execution of his 
own rent-decree. The pleaof the defendant 
shortly stated was that he had obtained a 
decree in execution of a mortgage created 
on the holding by the previous tenant and 
after enforcing his mortgage he obtained a 
decree and purchased the property in ques- 
tion. He cannot, therefore, be ousted by the 
plaintiff, The plaintiff's suit was decreed by 
the lower Appellate Court. Defendant No. 1 
appealed to this Court and on the previous 
hearing a Division Bench sent down an 
issue for trial on the question whether or 
not the landlord had knowledge of the 
‘incumbrance more than one year before 
the date of the application unders, 167, 
Bengal Tenancy Act, for service of notice. 
The notice was served by the landlord after 
the institution of the suit out of which this 
appeal arises. The application was admit- 
tedly made more than a year after the date 
of the sale. The notice can only annul the 
incumbrance iu favour of defendant. No, 1 
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if the necessary step was taken within one 
year fromthe date on which the purchaser 
in execution of the rent-decree had first 
notice of the incumbrance, The purchaser 
in execution of the rent-decree as already 
stated in this case was the landlord. The 
Subordinate Judge has sent his finding to 
this Oourt on the issue on which his finding 
was required. He observed that defendant 
No lhasentirely failed to discharge the 
onus that was upon him to show that the 
landlord-purchaser had knowledge of the 
incumbrance more thana year from the 
date of notice. 

It has been contended on behalf of 
the defendant-appellant that the finding 
ought to have been in his favour, because 
there is absolutely no evidence on behalf 
of the plaiatiff that the purchaser had 
nonotice of the incumbrance previous to 
one year of his application for service 
of notice. His contention is that the 
Subordinate Judge has misplaced the 
onus of proof, and having done so he has 
dealt with the evidence adduced on be- 
half of the defendant and has come to 
the conclusion that the defendant has 
failed to discharge the burden of proof 
upon bim. The Subordinate Judge relied 
upon the case decided by the Patna High 
Court and reported as Nand Kishore 
v. Rameshwar Singh (1) in support of 
his view that in every case falling within 
s. 167, Bengal Tenancy Act, it is for the 
incambrancer to show that the purchaser 
had knowledge of the incumbrance in 
order to establish the fact that there has 
been no annulment of the incumbrance 
on proper service of notice. In our view 
the learned Subordinate Judge has 
misread the case which he relies upon 
in support of his view. That was a case 
in which a mortgagee sued for possession 
as plaintiff and the auction-purchaser 
pleaded that the incumbrance had been 
annulled by due service of notice. In 
order to succeed in that case the plaintiff 
was bound to prove that he had a sub- 
sisting right and in that view the learned 
Judges held that the burden of proof waa 
upon the plaintiff to show that the 
incumbrance which he claimed was not 
aunulled by properand legal notice. In 
our opinion it cannot be laid down as a 
general rule of law that the burden of proof 
is on the incumbrancer to show in every 
case that the purchaser had knowledge of 
the incumbrance more than one year before 
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his application to the Collector for service 
of notice for annulment of theincumbrance. 
The mere reading of the section in our 
view displaces such a contention, The 
section provides that the purchaser may 
within one year from the date of the sale or 
the date on which he first has notice of the 
incumbrance whichever is later, present to 
the Collector an application in writing 
requesting him to serve on the incumbrarcer 
a notice declaringthat the incumbrance 
is annulled. Who isto show that the date 
when he has first notice of the incumbrance 
is later than the date of the sale? 
Obviously it must be the purchaser who 
makes the application for annulling 
the incumbrance, It is the purchaser who 
seeks the extension of one year's time for 
presenting the application tothe Collector 
upon that ground and certainly he is to 
prove the fact inorder toclaimthe extended 
period in his favour. 

It is, however, contended on behalf of 
the respondents that in this case apart from 
the question of onus the evidence shows that 
the purchaser had knowledge of the 
incumbrance within a year of the presenta- 
tion of his application. This evidence is 
said to have been given by a gomashta ot 
the landlord. The Subordinate Judge has 
observed that defendant No. 1 admita that 
he never went to the house of the landlord. 
ltis not necessary for the incumbrancer to 
go to the house of the landlord in order to 
give him notice. But it is for the landlord 
purchaser to give evidence that he was not 
aware of the incumbrance within the 
time specified. There being no evidence 
given by him to that effect we must hold 
that the incumbrance has not been proved 
to have been annulled according to law. 

The result, therefore, is that this appeal 
must be decreed, the judgment and decree 
of the lower Appellate Court set aside, and 
the decree made by the trial Court restored 
with costs in all Courts, 

A, Appeal allowed. 
CALCUTTA HIGH COURT. 

ÁPPEAL Fxom ÁPPSLLiTB DgOREE No. 2311 
or 1925. | 
May 18, 1928. 
Present:—Mr, Justice B. B. Ghose 

: and Mr. Justice Garlick, 
ASWANI KUMARDHUPI AND ANOTH 4R— 

Darsnpants Nos, 2 AND 4—APPRLLANTS 

s veraua 

HAR KUMAR GHOSH AND OTHERS— 

' P LAINTIFE AND DBFENDANTS— 
RASPONDANTS, 
Bengal Tenancy Act (VIII of 1882), s. 87— 


ASWANI KUMAR DHUPI v, HAR KUMAR GHOBH, 
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Abandonment of tenancy—Inference from facts— 
Question of law—~Leaving village for short time, 
eee abandonment—Sub-lease and tranafer of share, 
effect of. 

The inference from the factsfound asto whether 
there was abandonment of tenancy or not is a 
question of law. [p. 482, col. 2. 

From the mere fact that the heirs of the original ten- 
ant had left the village for a period of three months 
after the death of their father, an abandonment of 
tenangy cannot be inferred [p. 482, col. 2; p. 483, col. 1.) 

Granting of a sub-lease and the selling of a fifteen- 
annas interest in the property do not amount toa 
transter of tenancy. i 483, col. 1.] 

Dayameyi v. Ana Mohan Roy (1), followed. 

Appeal from an appellate decree of the. 
Firat Sub-Judge, Barisal, dated the 19th 
August, 1925, 

Mr. kamani Mohan Chatterjee, for the 
Appellants 

Messrs, Gunada Charan Sen and Pra- 
santa Bhusan Gupta, for the Respondents, 


JUDGMENT.—This isan appeal by 
defendants Nos. 2and 4against thejudg- 
ment and decree of the Subordinate Judge 
of Bakarganj, affirming the decision of the 
Munsif. The suit outof which this appeal 
arises was for ejectment ofthe heirs ofa 
deceased tenant and their transferees on the 
allegation that the tenancy was a non-trans- 
ferable occupancy holding and with regard 
to another piece of land it was an under- 
raiyati whichthe heirs of the original tenant 
Dwarka have abandoned. The heirs are 
Rabi and Kanai of whom Rabi alone has been 
made a party to this suit. Evidently 
Kanai's interest wil not be affected in any 
way and persons setting up the title of 
Kanai cannoj be affected by any decree in 
thie suit, so 

It is, however, necessary to examine the 
decision of the Subordinate Judge. Dwarka 
died in Kartik 1320 It is said that the sons 
of Dwarka left the village in Falgun 1324. 
The plaintiff took settlement from the 
landlord in Baisakh 1325 and is alleged to 
have taken possession. He next alleged 
that he was dispossessed in 1330 by the 
present defendants, What the Subordinate 
Judge finds is that the present defendants 
got a sub-lease from Rabi and Kanai dated 
16th Ashar 1325 and purported to hold 
poseraeion under them. Two days after, 

bi and Kanai sold 15 annas of their 
interest to defendant No. 2. The question is 
whether these transactions amount to 
abandonment. Itishardly necessary to point 
out that the inference from facts 
found asto whether there was abandonment 
or notis a question of law. Can it be 
said that because the sons of the original 
tenant had left the village afterthe death 
of their father for three months (that is 
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from Falgun to Batsak) there was abandon- 
ment which entitled the landlord to settle 
the land with the plaintiff? The very 
statement of the facts shows the absurdity 
of that contention; nor can it besaid that 
till Ashar the sons of Dwarka had at all 
abandoned the land. Some period 
must elapse from the date of leaving the 
village by the occupancy raiyat before it 
can be definitely stated that he has aban- 
doned his holding. The period in this 
case is absurdly short. Thenin Ashar 1325 
thesub-lease givenin favour of defendant No. 
4 shows that those persons did notintend to 
abandon the holding but wanted to retain 
agrip upon the property by granting a 
sub-lease. The granting of the sub-lease 
cannot be considered to be a transfer of 
the tenancy in question nor can the selling 
of 15 annas of the intereat in the property. 
The proposition has now been finally 
settled by the Fall Bench case of Daya- 
moyi v. Ananda Mohan Roy (lj It 
cannot, therefore, be said that the tenants 
have actually abandoned the land. Apart 
from the question of one of the heirs of 
Dwarka who would undoubtedly bea tenant 
having been left out of the suit there is 
no abandonment by the tenant. 

The appeal, therefore, will be decreed. 
The judgments and decrees of the Courts 
below are set aside and the suit of the 
plaintiff dismissed with costs in all Courts. 
The plaintiff's title to receive rent for 
the holding will not be affected by this 
judgment. 

A Appeal decreed. 

pe Ind. Cas. 61; 42 0.172; 20 Q L. J. 52; 18 O. 
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CALCUTTA HIGH COURT. 
O1vit Rue No. 1319 oF 1927. 
February 1, 1928. 

Present :—Bir George Olaus Rankin, Kr., 
Ohief Justice 
DEBENDRA NATH ROY AND oraERB— 

PLAINTiFFS —PETITIONERS 


versus 
KARTIO PRASAD DAS—Obpposits 
Party : 

Limitation Act (IX of 1908), es. 4, 0—Payment of 
interest after expiry of limitation but when Courts 
are closed, whether gives fresh starting point. 

Payment of interest under a bond after the ex- 
piry of the od of limitation prescribed for filin 
a suit upon the bond, but within the extended peri 
within which the plaintiff could have instituted a 
suit under the provisions of s. 4 of the Limitation 
Act, will not give a fresh starting point for the 
running of limitation under a. 20 of the Aot. 


DEBENDRA NATH ROY v. KARTIG PRASAD DAB. 
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Bai Hemkore v. Masamalli i and Sheo Partab : 
Singh v. Tajammal Husain (2), followed. 
Visram Vasudeo Tkakoor v. Tabaji Balaji Wagh (3), 
dissented from. 
the Ad- 


Rule against an order of 
ditional District Judge of Berhampore, 
dated the 6th June, 1927. - 

Babu Durga Chandra Mitra, for the Peti- 
tioners. 

Dr. Bijan Kumar Mukherji, for the Op-' 
posite- Party. 


* JUDGMENT.—In my opinion this. 
Rule must be discharged. It appears that : 
the suit was on a bond. The due date 
of the bond wasin October, 1918, and no 
payment of interest was made within three 
years. Rs. 101 was paid some twelve days 
after the expiration of three years from: 
the date limited for payment. The date 
on which Rs. 10L was paid was the 3lst- 
of October and at that time it is said that 
the Oourt was closed, the plaintiff being 
in a position that he would be in time 
to sue if he brought his suit on the re-open-. 
ing day. He did not bring any suit on: 
the re-opening day, butin the meantime he: 
took this payment of Rs. 101 and the ques-: 
tion now arises whether that payment of 
interest has saved limitation under s. 20 of 
the Limitation Act. ! 
It is Pure aei and it may quite well: 
be true—that but for the payment ofthe. 
Rs. 101 the plaintiff would have brought: 
a suit on the re-opening day; but when: 
one comes to consider this matter one 
must do it according to the strict princi- 
ples which govern limitation. It is quite 
obvious that the plaintiff could, if he 
liked, have refused to take Rs. 101, have 
brought his suit and then settled it by 
a separate agreement or he might have 
made a separate agreement without bring- 
ing his suit at all. All sorts of different: 
things the plaintiff could have done -to 
keep himself right. I&m only concerned: 
with the question whether by taking Es. 101 
for interest at that time, after three veara 
had expired, he did save limitation. Upon 
that it seems to me that on the face of 
the Limitation Act there can be no doubt at 
l 


If one looks ats. 3, one fiads that it 
provides that '"snbjéot to the provisions 
contained in ss. 4 to 25 (inclusive,) every 
guit instituted...after the period of limita~ 
tion prescribed therefor by the lsti 
Schedule shall be dismissed”. [t does not, 
say that every suit instituted after that 
period shall be dismissed, but that sub- 
ject to certain provisions every suit ig-; 
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stituted after that period shall be dismissed. 
When one comes to 8, 20, one finds that 
it provides: "Where interest on a debt... 
is, before the expiration of the prescribed 
period, paid as such...& fresh period of 
imitation shall be computed from the 
time when the payment was made", Tne 
reference there is 'b»^fore the expiration 
of the prescribed period." That clearly 
means the period prescribed in the 
lst Schedule. It is said that if one 
reads 8. 4 together with s. 3, one finds: 
that the prescribed period is extended; bat 
that is not so. Section 4 is a provision 
to say that where the period of limitation 
prescribed expires on a day when the 
Court is closed the suit may be instituted 
on the day that tbe Oourt re-opens, that 
is to say, it may be instituted notwith- 
standing that the period of limitation pre- 
scribed has expired. 

Having dealt with the matter on the 
language of the Act, I would, also, like 
to point out that it is quite unworkable 
and really impossible to suppose that the 
effect ofa payment or the effect ofan 
acknowledgment should depend upon the 
day on which somebody who never 
brought a suitat all could have brought it, 
In this case there never was a suit. In many 
cases if thereis a payment of interest or an 
acknowledgment, ex hypothest there willbe 
no puit, There are more Courts than one 
sometimes in which suits can be brought, 
If one was to introduce into the word- 
ing of ss. 19 and 20, the consideration 
that is brought into force by s. 4, the 
Limitation Law would become extremely 
unworkable. 

Now, dealing with this matter from the 
point of view ofautberity, it is conceded 
very properly by the. earned Vakil who 
appears for the petitioner that the Bombay 
High Court in the case of Bai Hemkore 
v. Masamalli (1) has decided against him. 
That was a decision of Sir Lawrence 
Jenkins and Mr. Justice Aston and I 
would only say that I agree with what 
the learned Judges there laid down. In 
the same way we have the case of Sheo 
Partab Singh v. Tajammul Husain (2) 
where the learned Judges were dealing 
with a special questiofi arising under s. 31 
of the Limitation Act and they had cited 
to them the Bombay case to which I 


have referred. What is said by the learn- ` 
"In our view. 


ed Ohief Justice is this: 
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that case can be distinguished. Section 
4 does not prescribe any special period 
of limitation for any kind of suit. It 
only lays down that when the prescribed 
period of limitation expires on a day 
when the QOourt is closed then the suit 
may be instituted on the day when the 
Oourt reopens, Weare in full agreement 
with the view taken by the Bombay High 
Count in the ruling mentioned". He goes 
on to distinguish the special case of 8. 3l. 
Section 31 is not one of the sections which 
is referred to in s. 3 and it is a very 
special section. It is a section which 
gives to certain people in the United 
Provinces a longer period of limitation for 
certain suits by reason of the fact that 
the High Oourt having jurisdiction had 
been previously of the opinion (which the 
Privy Oouncil has overruled) that the 
plaintiff in certain kinds of mortgage suits 
had sixty years within which to bring his 
suit. That section was really intended for a 
limited class of people to amend the Sche- 
dule to the Limitation Act and substitute 
for them a longer period than the period 
which the Schedule really mentions. The 
only authority in favour of the contention 
now put forward is the opinion of Mr. 
Justice Beaman in the case of Visram 
Vasudeo Tkakoor v. Tabaji Balaji Wagh 
(3) and I have no hesitation in saying that 
I disagree entirely with the view taken by 
that learned Judge. He seems to mé to 
have misinterpreted the Limitation Act, 
because he says: “Sothat it appears to 
me very hard to say that the acknow- 
ledgment wag not made before the expira- 
tion of the period prescribed" by limita- 
tion, for that really means the period 
within which a plaintiff may file his suit. " 
It the learned Judge had only observed 
that the question "there was not “the 
period prescribed by limitation" but the 
perio prescribed by the Schedule, he would 
ave avoided falling into this error. I 
have no doubt that the decision of Sir 
Lawrence Jenkins to which Mr. Justice: 
Beaman referred is right, 

In these circumstances this Rule must be 
discharged with costs. 

A. Rule discharged, 
- (8) 19 Ind, Cas. 820; 15 Bom. L. R, 348, > 
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CALCUTTA HIGH COURT. 
AePsaALS FROM APPELLATA DHORBES 
Nos. 1656 vo 1663, 1726 ro 1733 
AND 1742 or 1925. 

February 1, 1928. 

Present :—Justice Sir Zahhadur Rahim 
Zahid Suhrawardy, KT., and 

. Mr. Justice Graham. ` 
JABBAR ALI SARDAR AND OTHMRS— 
DEFBNDANTS—ÅPPELLANTS 
veraua 
MONMOHAN PANDEY —PLAINTIFF 
—Rg9PONDENT . 

Civil Procedure Code (Act V of 1908), O. XL, r. 1 
Bengal Tenancy Act (VIII of 1885), ss , 105, 106— 
Party appointed Receiver—Power to institute pro- 
ceedings for settlement of rent—Suit by Receiver in 
his own name, competency of—Sanction of Court, 
necessity of —Partiea to proceedings under s. 105—~ 
All co-sharers, whether necessary parties—- Minors im- 
pleaded as defendants—Guardian appointed after 
two months—-Limitation—Evidence—Ancient document 
more than 45 years old—Presumption of death of 
writer. 

A Receiver appointed by the Court has the power to 
institute proceedings under 8. 105 of the Bengal 
Tenancy Act for settlement of fair and reasonable 
rent. [p. 486, col. 1. 

The omission to describe the plaintiff as Receiver 
will not render a suitor proceeding by a Receiver in- 
competent if under the letter of appointment he has 
the power to institute the suit and it has been in- 
stituted in the course of the management of the proper- 
ty over which he has been appointed Receiver. pod 
i Jagat Tarini Dasi v. Naba Gopal Chaki (1), fol- 
owed. 

A proprietor of property may institute a suit 
relating to the property in his own name even 
though he has been appointed a Receiver in respect 
of itinasmuch as a party whois appointed Receiver 
does not lose his character as a party to the guit 
nor, a fortiori, does ha lose ths right that he pos- 
8ea8es as proprietor of the property in respect of 
which he isappointeda Reosiver. [p 486, col, 2] 

The strictness of the rule as tothe necessity of 
the leave of the Oourt.to bring or defend the suit 
applies more appositely in the case of appointment 
of a person who 18 not a party to the suit or who is 
not interested in it, [ibid.] 

Initiation of proceedings under s. 105 of the 
Bengal Tenancy Act by a Receiver without the leave 
of the Court is not absolutely void but can be sub- 
sequently sanctioned by the Court. [p. 487, col. 1.] 

. Tf proceedings under s. 105 of the said Act are 
started regularly it would maka no difference if 
during the continuance of them one of the co-sharer 
landlords dies. [ibid,] 

Jogendra Narain Singh v. Mohamed Ismail Chow- 
dhury (3), relied on. 

Ifan application under the said section was made 
within two months of the publication of the Record 
of Rights, the more fact the defendants were 
minors and guardians were appointed for them only 
after the expiry of two months will not render the 
application barred by limitation. [p. 487, col. 2.1 

An application under s. 105, Bengal Tenancy Act, 
or even a suit under s, 106, Bengal Tenancy Act, is 
in the nature of continuation of proceedings in con- 
nection with the preparation of Record of Rights. 
[p. 488, col. 1.] 

Whatever may be said with dy elg to an applica- 
tion under s, 105, Bengal Tenancy Act, without naming 
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any party against whom it is directed, the requir 
mont of ihe Tr is satisfied if the application is made 
by a party to the Record of Rights against a party 
in whose favour an entry has been made in the Record 
of Rights. [ibid] 

A Court may in the particular circumstances of a, 
case presume that the writer of a document which 
is more than 45 years old is dead and could not be 
called asa witness. (p 489, col. 2.] 

Dukha Mandal v. Grant, (8) relied on. 

Where admissibility of a certain document rests 
upon facts which need to be proved, the proper place 
to take objection is the trial Court where the doou- 
ment is admitted. [p. 489, col 2; 490, col. 1.] . 

Appeals against the decree of the Special 
Judge, Jessore, dated the 25th March, 
1925, modifying that of the Assistant 
Settlement Officer, Jessore, dated the 31st 
May, 1924. , 

Babus Bijoy Kumar Bhattacharjee, Tar- 
kesswar Pal Chowdhury and Jitendra 
Mohan Banerjee, for the Appellants. 

Mr. Sarat Chandra Roy Chowdhury and 
Babu Annada Charan Karkoon, for the 


Respondent. 


JUDGMENT.—The tenants are the 
appellants in this group of eight appeals 
which arise out of proceedings under s. 105, 
Bengal Tenancy Act. The respondent-land- 
lord claims settlement of fair and equitable 
rent in respect of the lands of the appel- 
lante. who have been entered in the Record 
of Rights as settled raiyats. The defence 
mainly was that the defendants were 
mokarrari tenants whose rents were not 
liable to enhancement. Both the Courts 
below have held that the jamas are liable 
to enhancement and settled rents in respect 
thereof. The Assistant Settlement Officer 
enhanced the rents under s. 30 (b) Bengal 
Tenancy Act, for rise in the price of staple 
food crop 24 annasin the rupee. The learned 

“Special Judge reduced it to 2 annas in 
the rupee. Except this modification the 
decisions of the first Oourt in the cases 
before us were upheld in appeal. 

Some preliminary objections have been 
taken before us with regard to the validity 
of the proceedings in the trial Court. which 
are common grounds in all these appeals. 
The first objection under this head is on the 
ground that Gunendra Nath Basu Mallik 
who made the applications under s. 
105, Bengal Tenancy Act, was a Receiver' 
appointed by Court in respect of the proper- 
ty in suit and as the applications were filed 
without the leave ofthe Court which ap-, 
pointed bim Receiver, the proceedings are 
bad in law and they should not bave been. 
continued. During the course of the proceeds 
ings Gunendra Nath Basu Mallik sold hit 
interestin the lands in suit to theresponden- 
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beforeus--Monmohan Pandey—who con- 
tinued the proceedings under s. 105, 
Bengal Tenancy Act. There is no evidence 
on the record, as has been admitted by the 
appellants’ Vakil except the kobala execut- 
ed by Gunendra Nath Basu Mallik in fa- 
vour of Monmohan Pandey, relating to the 
appointment of Gunendra as Receiver in 
reapect of this property. From a perusal 
of the kobala it appears that Monmohan 
Pandey had brought a suit on a mortgage 
which heheld against Gunendra Nath. In 
that suit Gunendra was appointed Receiver 
by the Court for the purpose of selling the 
mortgaged properties by private treaty for 
paying off the mortgage-debt. Gunendra, 
under the authority thus given to him, sold 
the properties to the mortgagee Monmohan 
Pandey. On these facts the first question 
that has tobe determined is whether the 
proceedings were bad and void ab initio 
not having been instituted with the leave 
of the Court appointing Gunendra as Re- 
‘geiver. In the first place, Gunendra's ap- 
‘pointmentas Receiver was limited to a par- 
ticular purpose. In the second place admit- 
‘ting that he was appointed a Receiver 
‘under O. XL, r.1, Civil Procedure Code, 
with all the powers and liabilities attached 
to & Receiver, there does not seem to be any 
‘bar to his iastituting these proceedings. 
As I have said there is no evidence as to the 
terms under which the Receivor was appoint- 
‘ed; and it may be presumed that he was 
‘appointed under O. XL, r. 1, Civil Procedure 
‘Code, and his appointment was in terms of 
the form given in Ápperidix F tothe Code of 
Oivil Procedure which is the form in use 
in the mofussil. Under those terms the Re- 
ceiver is vested with all the powers men- 
tioned in O. XL, r. (1) (d). 
clause the Receiver is vested with the power 
of bringing suits for the management, pro- 
tection, preservation and improvement of 
the property and the present proceedings 
are proceedings taken in course of proper 
and due management and for the improve- 
mentof the property. But it is said that 
these proceedings were started by Gunen- 
dra in his own name and not as Receiver. 
The omission as to the description of the 
plaintiff as Receiver doesnot render a suit 
or proceeding incompetent if under the 
letter of appointment he has the power to 
institute the suitand it has been instituted 
in the course of the management of the pro- 
perty over which he has been appointed 
‘Receiver. In the case of Jagat Tarini Dasi 
: v. Naba Gopal Chaki (1), the learned Judges 


‘-" (1) 34-0. 305; 5 O, L. J. 270, 
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observe at page 318* thus: "A Oourt may 
authorise a Receiver to sue in his own 
name and that a Receiver who is authorised ` 
tosue, though not expressly in his own 
name, may do so by virtue of his appoint- 
ment with full powers under B. 
508 of the Oivil Procedure Code 
(corresponding to O. XL,r. 1) is supported 
by principle and authority, and is consistent 
with the existing practice’. Thirdly, there 
does not seem to be any bar in the circum- 
stances of the present case to Gunendra’s 
instituting these proceedings in his own 
name as proprietor of the property in spite 
of the fact that he was appointed a Receiv- 
er in respect of it. If a party is appoint- 
ed Receiver he does not lose his charac- 
teras a party to the suit nor a fortiori 
does he lose the right that he possesses 
as proprietor of the property in respect 
of which he is appointed a Receiver. In 
Scott v. Platel (2) it was held that a party 
by being appointed a Receiver does not 
thereby lose his privilege as a party to 
the cause. It is not disputed that if a 
party who is admittedly the owner of a 
property is appointed a Receiver he does 
not lose the right of dealing with the 

roperty during the continuance of the 
Recoivarship by selling, mortgaging, or 
transferring his interest therein in any 
way but not so as to impair the value 
of the property in his hand orto cause 
jaterference with his possession of tke 
property as Receiver. By appointing a 
Receiver the Court takes upon itself the 


management of the property during 
the ‘continuance of the litigation. The 
proprietary right or interest in the 


property is not transferred from the 
rightful owner either to the Court or to 
the Receiver appointed by it. There is no 
bar in law to the proprietor dealing with 
his property though a Receiver may have 
been appointed in respect ‘of it with cer- 
tain reservations with regard to the right 
of the Court to manage the property through 
a Receiver. The present proceedings 
-were started by Gunendra for the im- 
provement of the property and for in- 
crease in the value of the property which 
he was charged with selling and which it 
was his interest to sell at the highest value. 
The strictness of the rule as to the 
necessity of the leave of the Court to 
bring or defend the suit applies more 
appositely in the case of appointment of 
a person who isnot a party to the suit 
(2) (1847) 2 Ph, 229. 
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or whois not interested in it, Fourthly, 
Gunendra was & party to the settlement 
proceedings under  Obap. X, Bengal 
Tenancy Act, and an application under 
B. 105, Bengal Tenancy Act, was 
made in the course of those proceedings 
which a party to them is entitled to main- 
tain. Fuifthly, the initiation of the pro- 
ceedings even without the leave of the 
Oourt was not absolutely void but dbuld 
have been subsequently sanctioned by the 
Oourt appointing Gunendra as Receiver. 
Daring the course of the proceedings and 
before they had terminated Gunendra 
had sold his interest in the property to 
the respondent who continued them up 
to the finish. Whatever defect there might 
have been at the initiation of the pro- 
ceedings must be taken to have ceased to 
affect them when Monmohan became the 
proprietor and continued the proceedings 
in his own name. This ground accord- 
ingly must be overruled. 

Ihe second preliminary objection taken 
to the proceedings is that the respondent 
Monmohan being the karta of a joint 
Mitakshara family is not competent to 
maintain proceedings under s. 105 being 
one of several landlords, his co-sharers 
being his sons. The proceedings at the 
start were not opento this objection and 
‘it has been held in Jogendra Narain 
Singh v. Mahammad Ismail Chowdhury (3) 
that if proceedings are started regularly it 
would make no difference if during the 
continuance of them one of the co-sharer 
landlords dies, and when once an appli- 
cation is properly made further proceed- 
ings are governed by the Code of Civil 
Procedure. Butonthe merits, this objec- 
tion has no force, It has not been proved 
that the respondent is stilla member ofa 
Mitakshara family consisting of mere mem- 
bers than one and that he is still governed 
by the law of that School. A case connected 
with the family to which the respondent be- 
longs came up to this Court, namely,the case 
of Sarada Prasanna Roy v, Uma Kanta 
Hazari (4). In that caseit was held that 
the family of which the respondent was a 
member migrated more than two hundred 
‘years ago from upcountry to Bengal 
and had adopted the Bengal School of 
Hindu Lawas the law governing it. We 
have referred to the paper book and the 
decree in the case and we find that 


o 86 Ind. Cas. 1035; 53 O.139; A. L R. 1925 Oal 


(4) 77 Ind. Oas. 450; 50 O. 370; 37 Q. L, J. 233; A. L 
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Monmohan Pandey isa descendant of tha 
ancestor who had migrated to this province 
more than two hundred years ago and had 
adopted the Dayabhaga School of Hindu 
Law by which the family is being govern- 
ed. This objection must also be overruled. 
The third preliminary objection is to the 
effect tbat some tenante, specially in 
Second Appeals Nos. 1656, 1658 and 1652 
were joined after the period of limita- 
tion, namely, two months from the date 
of the publication of the Record of Rights. 
The fact appears to be that an application 
was made under s. 105 against the tenants 
whose names were recorded in the Record 
of Rights. But at the time when the appli- 
cation was made some of them were dead. 
It is argued that the applications against the 
dead persons are incompetent in the same 
way asa suit against a dead person is not 
maintainable. In Second Appeal No. 1662 this 
objection is of no avail because the defend- 
ants there were properly described but 
as they were minors at the time their 
uardian was appointed subsequently, 
he fact thatthe guardian was appointed 
after two months from the publication 
of the Record of Rights will not render the 
application barred by limitation. On the 
recent authorities of this Oourt the objec- 
tion must be regarded as without substance, 
In the case of Sati Prosad Gorga v. Sanatan 
Dhana (5) 8 view was expressed that pro- 
ceedings under s. 105, Bengal Tenancy 
Act, are inthe nature of suits and all the 
formalities and the procedure laid down 
by the Oode of Civil Procedure should 
apply to proceedings under that section. 
This broad proposition was not necessary 
for the decision in that case in which 
the principal question raised was whether 
the proceedings by a member ofa joint 
Mitakshara family were maintainable in 
view of s. 188, Bengal Tenancy Act, and 
it was held that they were not. The 
opinion expressed in Sati Prosad Gorga's 
case (5) has not been accepted in subsequ- 
ent decisions. À 
In Birendra Kishore Manikya Bahadur v. 
Ambika Charan Dutta Mazumdar (6) it was 
held that in an application unders. 105, Ben- 
Tenancy Act, itjis not necessary for the 
landlordor the tenant to name any person as 
opposite party and that all that is necessary 
is to indicate the holdings in the record 
in respect of which settlement of fair and 
equitable rent is sought. This view has 


d. Cas. 549; 25 O. W. N 38. 
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been endorsed by the Chief Justice and 
Mr. Justice D. N, Mitter in Siba Kumari 
Devi-v, Doshi Ghosain (7). Whatever view 
Imigkt have previously expreesed in the 
matter, on reconsideration 1 think that 
the interpretation put upon the law in 
these later cases is correct. It eeemato me 
that an application under s. 105, Bengal 
Tenancy Act, or even a suit under s. 166, 
Bengal Tenancy Act, is in the nature of 
continuation of proceedings in connection 
with the preparation of Record of Rights. 
Section 105 says that within two months 
from the date of the certificate of the 
final publication of Record of Rights the 
landlord or the tenant msy apply for 
settlement of fair rent; and s. 106 provides 
that in proceedings under Part III 
which deals with settlement of rent 
and decision of disputis asuit should be 
instituted within three months from the 
date. of the certificate of the publication of 
the Record of Rights relating tothe dis- 
putes mentioned in that section. Both the 
application and the suit are tobe filed and 
instituted before the Revenue Officer and 
these proceedings come under Ohap. X, 
Bengal Tenancy Act, which is headed as 
“Record of Rights and settlement of rent.” 
Whatever may be said with regard to 
the application under s. 105 without 
naming any party against whom it is 
directed, the requirement of the law to my 
mind is satisfied if the application is made 
by a party to the Record of Rights against 
a party in whcse favour an entry has been 
madein the Record of Rights. In this view 
the third preliminary objection must fail, 

Now, certain- special grounds have been 
taken in some of these appeals. In Second 
Appeal No 1661 the objection taken is that 
ie view of the lower Court that the ekrar 

led in that case showed variation ofrent 
is not correct. A translation of the ekrar 
has been placed before us and we are 
satisfied thatthe view taken by the Courts 
below is justified. The ekrar shows 
that the defendants’ predecessors applied 
for settlement of the landsin suit held by 
the late tenant Gour Mondal for a period of 
ten years and there was 4 stipulation to 
the effect that after thé expiry of the term 
there ‘should be a subsidiary settlement 
with the tenant. Reading the ekrar as a 
whole it appears thatit was an agreement 
for fresh settlement in respect of a holding 
which previously stood in the name of 
another tenant. 
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In the Second Appeal No. 1656 the 
ground taken is thatthe kabuliyat upin 
which the Courta below have relied as 
showing veriaticn of rent has been miscon- 
Birued, The kabuliyat, however, shows 
that the Jand was purchased in execu- 
tion of arent-decree of which the landlord 
was in khes poeceestion by taking delivery 
of possession through Court. It was re- 
settled with the appellant's predecessor 
together with another plot of land ata 
jama which was not the same as had been 
paid by the original tenant. This objection 
also faile, 

With regard to the other cases a general 
ground has been taken that the decrees 
upon which the Oourts below have relied to 
prove variation of rent do not relate to the 
holdings in suit. This ground was not 
taken in any of the Courts below nor has 
it been takenspecifically in this Court in 
the memorandum of appeal. It is very 
difficult for the second Court of Appeal to 
determine a question which mainly depends 
upon facis It is possible that no objection 
was taken upon this ground at the trial 
Court because it was understood by both 
parties that the decree related to the jamas 
in suit or it may be thatthe landlords’ 
papers showed that the old jama as men- 
tioned in the decrees continuea in the names 
of the appellants. We cannot give effect 
to this contention at this stage of the 
litigation, 

In Second Appeal No. 1663 the objection 
taken is that the Special Judge has not 
considered the special features of this case 
and has not come to any finding with 
regard to them. This objection has 
substance init. It appears that the learned 
Judge has confined his attention mainly to 
the question shout the tenancy being held 
at rates fixed in perpetuity orotherwige, 
He has not considered the preliminary 
objections to which | have referred at length 
before, which in the face of them do not 
seem to be entirely frivolous. The learned 
Judge ought to have dealt with the points 
raised in these cases and should not have 
contended himself by observing that the 
preliminary points were rightly dismissed, 
A party in the first Court of Appeal expects 
that all the objections which he bas taken 
to the decree should be considered by the 
Appellate Court in the same way as they 
were considered by the trial Court. In this 
appeal the defendant filed very old rent 
receipts which show that the same jama 
continued for about fifty years. The trial 
Court discarded the presumption raised by 
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this fact by making referenceto the plaint- 
iff's papers which showed that the rent of 
these holdings was at some time reduced. 
This is a matter which ought to have been 
examined by the lower Appellate Oourt 
and we thiak that in this case the learned 
Judge has not given that consideration 
which the special facts deserved. We, 
accordingly, set aside the jadgment Of 
the lower Appellate Court in this case and 
send the case back to that Court for a re- 
hearing of the appeal. 

In Second Appeal No. 1742 which forms 
one of this batch the ground taken is that 
the tenant should have been recorded as 
raiyat and not as tenure holder, as was 
done by the Assistant Sattlemenot Offiser. 
Ta the finally published Record of Rights 
the tenant was described as a tenure-holder. 
The trial Court held that the tenant had 
adduced no evidences to rebut the presump- 
tion of the correctness of the entry in the 
Record of Rights. We cannot say that the 
Court was not justified in holding that the 
tenant was a tenure-holder relying solely 
upon the Record of Rights without any 
evidence to controvert it, This point, more- 
over, was not taken before the learned 
Special Judge and is not mentioned in his 
judgment. ‘This appeal also fails. The 
result is that all the appeals of this group 
fail and are dismissed with costs,—one 
gold mohur in each case except No. 1653 
which is renanded tothe lower Appellate 
Court for further hearing : costs to abide 
the result, hearing fea one gold mohur, 


Ba80oN» APPHiL3 Nos. 1726 v» 1733. 

Ia this gcoap of eight cx3s3 taasan 
preliminary objections are urgad a3 were 
tak3a in the other group of cassscomprisiag 
Secondi Appeals Nos 166 t9 16953. Itis 
not ` necessary to repaat th» grounds; waloh 
have induced us to ovarrule all those 
objections anid thay ara seordiagly 
overruled. 

Ia Sacond Appeals Nos. 1730 and 1/31, 
it is stated that applications under a. 105 
were made against dead persons. Wa have 
already dealt with this point and it neei 
not be further considered. Tais objection 
cannot prevail. 

Ia No. 1726 a spacial groundis taken 
that the learned Jadze is wrong in saying 
that the tenants have not prolucel reat- 
receipts showing uniform pay mant of reat 
for a period of more than 2U years. It has 
been pointed out thatcartain rent-receipts 
Exs. D-17 —D-40 were filed by the appellant 
which are. more than 20 years old. The 
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learned Advocate for the respondent has 
answered by saying that there is nothing 
on the record to show that the rent-receipts 
D-17—D 4 related to this holding. These 
rent-receipts stand in the name of one Joy 
Gopal Ohakravarti and the holdiag in suit 
stands in the name of Hoehan Mondal, 
There is no evidence as to how Hochan 
Mondal sucoeeded to the jama held by Joy 
Gopal It hasfarther been brought to our 
notice that no specific ground has been 
taken in the grounds of appeal filed in this 
Court though subsequently the appellant 
served the respondent with a copy of the 
ground relating to this objection which 
he intended to urge at the hearing. This 
objection fails. 

Objeetion has also been taken that the 
decrees relied on by the Oourts below have 
not been proved to relate to the holdingsiu 
guit, We have dealt with this objeotion in 
the other cases and overrule it on the same 
grounds. 

A great deal has been saidin connection 
with these cases as well asin the cases of 
the other batch which we have jast disposed 
of with regard to the jama wasil baki 
papers produced by the plaintiff and proved 
on hia behalf It is said that these 
papers under the law are only admissible in 
evidence if they are corroborated under 
8.3t of the Indian Evidence Aot. It is, 
however, conceded that these papers may 
be proved in evidence under 8. 32 (2) of the 
Evidence Act without any corroboration. 
The evidence is that these papers were of 


the time of the previous landlords 
which oame into the hands of the 
respondent after his purchaie. There is 


further evidence that many of the gomash- 
tas of the previous landlord are dead, 
We are not in a position to ascertain as to 
whether the papera were writtea by any of 
those peraons. There is nothing to show 
that the papers were in the hand of any one 
now living. These papers are about 45 
years old and a Court of fact may in the 
circumstances of a particular case presume 
that the writer wasdead at the time they 
were produced, In Dukha Mandal v Grant 
(8) entries in papers began over 70 years 
before the action was tried, and it was 
presumed that the person who made them 
was dead and could not be called. A Court 
of fact, ia a proper case, may raise such a 
presumption also in this case. But the 
point does not seam to have been taken in 
any of the Oourts below. Where admissibil- 
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ity of a certain document rests upon facts 
which need to be proved, the proper place 
to take objection is the trial Court where 
the documentis admitted, In the present 
case it may be the Courts below presumed 
that the writers of the papera were dead. 
We cannot allow this ground: to be taken 
for the firat time in second appeal. This 
objection also fails. In the result all these 
appeals are dismissed with costs—one gold 
mohur in each case, 

The respondent has filed cross objec- 
tions in both the batches of cases and does 
not press them at the hearing. They are 
dismissed. 

In Second Appeal No. 1712 the cross- 
objection has been pressed and it is to the 
effect that the caleulation made by the 
learned Judge as to the division of assets 
of the tenure is not correct on the facts of 
the case. The learned Special Judge has 
deducted 10 per cent. from the gross assets 
under the heading of collection charges. Of 
the balance that is left over he has allowed 
40 per cent. to the tenure-holder and 60 
per cent. to the Jaudlord. The trial Court 
allowed 65 per cent. to the landlord upon 
the gross assets. Under s. 7 of the .Bengal 
Tenancy Act the profit left to the tenure- 
holder should not be less than 10 per cent. 
ln the present case the learned Judge has 
allowed him about 50 per cent. including 
the collection charges, The proportion 
generally allowed in this Oourt is 40 per 
cent.to thetenant and 60 per cent. to the 
landlord. We accordingly modify the 
decree of the lower Appellate Court and 
order that in this case the rent of the 
landlord be assessed at 60 per cent. of the 
total assets found by the Court below. We 
allow the cross-objection but we make no 
orders as to costa, 

A. Decree modified, 


CALOUTTA HIGH COURT. 
FULL BENOH. 
y^ OrvinL Roce No. 915 or 1928, 
August 15, 1928, 
Present :—Sir George Olaus Rankin, 
Kr., Ohief Justice and Justice 
Sir Uharu Ohunder Ghose, Kr., 
and Mr. Justice B. B. Ghose, 
. In the matter of 8 A VAKIL, 
Letters Patent (Cal), el 10—Vakil-—Unconditional 


undertaking to file appeal—Failure to file appeal 
within limitation—Professional misconduct, 


In the matter of 5,4 VAKIL, 
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Wherea Pleader undertook to file an appeal and 
the undertaking was not conditional upon any further 
payment by the client but instead of filing it him- 
self left instructions with his clerk to file the 
same and arrange for its conduct and himself left 
headquarters for several months and did not take 
any steps to enquire as to what tho clerk was doing 
and whether he had filed the appeslor not and the 
appeal was not in fact filed and was allowed to become 
time-barred and when called upon to explain his 
co&duct the Pleader came out with an explanation 
mach was neither frank tothe Oourt nor just to his 
cellent ; 

Held, that he must be held guilty of grave profes- 
sional misconduct. (p. 492, col. 2; p. 493, cols, 1 & 2.) 

Messrs A. N Chauchury and J., M. 
Chaudhury, for the Opposite Party. 

JUDGMENT. 

Rankin, C, J.—Prasanna Kumar Sen, 
in May of this year, presented in person 
a petition to this Court complaining of 
the conductof 8, a Va«il of this Court. 
By an order dated 28th May, 1928, a Rule 
was issued calling upon the Vakil to sub- 
mit to this Court an explanation of his 
conduct in respect of the matters com- 
plained of. At the hearing of this Rule 
it was on 17th July, 1928, ordered by the 
Court that a Rule should issue calling on 
the Vakil to show cause why he should 
not be suspended from practice or other- 
wise dealt with for professional misconduct: 
(1) in failing to file the second appeal, 
Prasanna Kumar Sen v. Hiralal Roy 
Choudhuri and (2) in failing thereafter to 
make proper explanation to the Oourt of 
the circumstances with reference to such 
failure in order that time might be extend- 
ed for the filing of the said second appeal. 
This Rule was issued under the powers 
conferred by cl. 10, Letters Patent, 1865, 
which empowers the Oourt to remove or 
suspend from practice on reasonable cause 
any Advocate, Vakil or Attorney. 5 

In November 1977, the petitioner cam 
to Oaleutta being desirous of presenting 
two second appeals, The Vakil was at 
that time absent from Calcutta and the 
petitioner approached his clerk, one Nando 
Lal Sarkar, The Vakil having returned to 
Calcutta soon afterwards, the petitioner 
saw him upon the matter of the two 
proposed appeals. As regards one appeal, 
the Vakil got Dr. Nares Chandra Sen 
Gupta to look into the papers and to 
draw up the memorandum of appeal. This 
appeal was duly filed and later on was 
duly admitted, Dr. Sen Gupta having 
argued it successfully under O. XLI, 
r. il, The other appeal ia the matter with 
which this Rule is more particularly con- 
cerned. The proposed respondents wére 
Hiralal Roy Ohaudhury and others. Be. 
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lore the petitioner left Oaloutta on or 
about 19th December, 1927, the Vakil 
himself had prepared the memorandum of 
&ppeal and the petitioner had signed and 
handed over a vakalatnama. 

Nothing in this case turns upon any 
question of payments made by the peti- 
tioner to the Vakil. It is quite clear that the 
Vakil was not acting out of charity and 
fully intended to be paid for his services. 
Tne petitioner made certain paymenta before 
he left Oalcutta in respect of both ap- 
peale. He says that for the first appeal he 
paid in all Rs. 33 and for the second 
appeal Rs. 30, but he had not paid the 
whole of these sums by the time he left 
Calcutta, After the petitioner had left for 
his home he wrote a letter on 16th January, 
1923, to the Vakil’s clerk complaining that 
he had not been given any information 
about the numbers of the two appeals or 
copies of the grounds or accounts. He 
assured the clerk that he would do his 
best to get the necessary money and 
expressed a wish that the dates of hearing 
in the two appeals might be close together. 
On 8th February the clerk wrote informing 
the petitioner that the number of his 
appeal was 2513. This refers to the firat 
of these two appeals which had in fact 
been filed on 19th November. On 
15th March this appeal was admitted 
under O. XLI and the Vakil’s clerk 
wroteto the petitioner asking him to send 
money for service of notices upon the re- 
spondents and Dr, Sen Gupta' fee. The 
petitioner on 2lst March wrote to the 
Vakil saying that he was unable to pay 
Dr.Sen Gupta's fee and complaining that 
iheclerk had not sent him any accounts 
ofexpenses and had not given him the 
number of the second of these two appeals, 
namely, the one against Hiralal Ohaudhury. 
He enquired what was the number and 
what was to be the date of hearing of this 
appeal, By thatiime the latest date for 
filing this appeal had long gone by, namely, 
the 15th February, 1928, The reply to this 
isa letter from the clerk to the petitioner 
whereby the petitioner is told that this 
last-mentioned appeal was second appeal 
No. 2860 and thatithad been dismissed 
Bumrmarily. The clerk refused to send 
copies of documents unless money was 
forthcoming and pressed for Rs. 28 for 
service of notices in the other appeal which 
had been admitted. The petitioner on 
18th April wrote to the clerk complaining 
that he had been given no information as 
to whether there was any remedy by review 
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or otherwise against the dismissal of the 
appeal against Hiralal Chaudhury and 
no information as to the Pleader who ap. 
pearel in the case or the reason for 
which the appeal was not admitted. Oom- 
plaint was also made that no accounts 
had been given to the petitioner for the 
sums of money which he had paid. On 
20th April the clerk wrote in reply to 
the petitioner that the Vakil had been 
present, that there was no chance of a 
review and that the rejection of. the 
appeal could not be helped. It was also 
stated that it had been argued by the 
son-in-law of the Judge who heard it. 
Demand was at the same time made for 
Rs. 8for the other appeal and also for the 
Vakil'a fee. There is another letter on 
the following day (21st April) from the 
clerk to the petitioner. This letter makes 
out that the Vakil has been very much 
displeased at the petitioner's complaints 
and apparent lack of confidence. It says 
that the appeal which was dismissed 
was argued before a certain Judge of 
this Court and that the petitioner was 
represented by a relative of that Judge. 
It calls upon the petitioner to make further 
payments. 

In these circumstances the petitioner 
not unnaturally became highly dissatisfied 
and suspicious and came to Calcutta. 
He there learnt that no appeal had ever 
been filed in the case against Hiralal 
Ohsudhury and hewent to another Vakil 
to see what could be done in the circum- 
stances. The clerk wrote to his master 
requesting him to come to Oalcutta at once 
and before the end of the month S, 
returned. 

The case for the respondent Vakil is 
that he has very little practice in the 
High Court, but that he has extensive 
landed properties in the Rajshahi and 
Pabna Districts over which he had been 
having considerable trouble involving his 
presence and personal supervision; that on 
account of this he was obliged to be in the 
mufassil for substantial periods, going 
there before the payment of the January 
kist and staying on till the payment of 
the March kist of Government revenue. 
It is admitted that he took from the 
petitioner the papers and the vakalainama 
for the proposed appeal in the case 
against Hiralal Ohaudhury. He says 
that he left Oaleutta on 18th November, 
1927, and that before leaving Calcutta he 
had himself drawn up the grounds of 
appeal and had received Hs, 20. for-costa 
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in that connexion; that when he left 
Oaleutta he left instructions with his clerk 
to file the two appeals on getting tbe 
requisite costs from the petitioner. Leav- 
‘ing the matter thus the Vakil, according 
to his own case, left for the mufassil, 
relying apparently upon instructions given 
by him to his clerk to file the appeala when 
the balance of the sum due had been paid 
by the petitioner. From that point on- 
wards it does not appear that the Vakil 
took any further trouble in the matter 
“and he did not return to Oalcutta until 
the firat week in March. He states that 
he then made enquiries of his clerk and 
was informed by his clerk that both the 
appeals had been filed; that shortly after- 
wards he left Oalcutta again having given 
his clerk instructions to arrange for some 
one to argue the second of the two appeals 
if it came up for hearing underO XLI,r. 11 
during his absence; that he returned to 
Oaleutta about the end of April and was 
told by the clerk that the second of the 
two appeals had not been filed, and that the 
clerk had been falsely representing to him 
and to the petitioner that it had been filed 
and dismissed. 

The petitioner says that the Vakil himself 
had written him a letter dated 20th April, 
but I find that this is not proved. | 
further accept the statement of the Vakil 
that his clerk had in March informed him 
that the appeal had been filed and that he 
knew nothing of the clerk's deception until 
he returned to Oalcutta at the end of 
April 1928, At this time, however, it is 
clear that the negligence, trickery and lies 
of his clerk were made fully known to 
him. The petitioner complains that the 
Vakil at first agreed to apply for exteusion 
of the period of limitation and to make an 
affidavit for that purpose, but that he 
afterwards refused to file any such peti- 
tion. The petitioner says he could get 
no other Vakil of the High Oourt todo 
this for him ; that he was asked to take back 
his p pers and Rs. 30 but refused to do this 
and that in these circumstances he was 
obliged to apply to the Court in pereon, 

The Vakil's case, on the other hand, is 
that he consulted Dr. Sen Gupta ‘and that 
Dr. San Gupta drew up a draft affidavit to 
beaworn by theclerk for the purpose of 
obtainingan extension of time. That draft 
affidavit is in evidence, having been pro- 
daced by the Vakil. In para. 3 it ata es 
that the appeal inthe cass against Hiralal 
Ohaudhury was not immediately filed as 
the money paid by the appellant was not 
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sufficient to cover all the expenses; that 


when the Vakil left Calcutta he leftinstruo- . 


tions with the clerk to arrange for all his 
work including the filing of the appeal in 
time; thatthe clerk's wife fell seriously ill 
atthe time, so that the clerk had to leave 
Oaleutta suddenly and in great mental. 
digtress, without making any arrangements 
for all the cases, and had to stay away from 
Oaleutta ; and that in the midst of the 
worry and trouble the fact that the peti- 
tioner's case had to be filed escaped the 
clerk's memory. The draft affidavit goes 
on to say that the clerk discovered his 
mistake on receiving a letter from the 
petitioner, but was filled with so much fear 
on account of his failure of duty that he 
did not venture to tell the petitioner or his 
master what had happened. italso states 
that when his master was informed of the 
truestate of affairs, the clerk was instructed 
by him to make over the papers to the 
client to take euch action as he thought fit. 
The respondent Vakil ia his affidavit 
gaya that when helearnt the true state of 
affaire, heinformed the other Vakil to whom 
the petitioner had gone in his absence, that 
he would himself more an application under 
8 5, Limitation Aot, with an affidavit of 
his clerk in support of the application ; that 
he informed the petitioner that this was all 
that he could now do for the petitioner 
under the circumstances, (hat the petitioner 
asked him to explain the affidavit in 
Bengali, that, after hearing it, the petitioner 
said that he was not agreeable to file an 
affidavit in these terms ; and that on the 
next day the petitioner asked for his papers 
and was given back the papers without 
being required tosiga a receipt as he said 
that he was unable to write. The petitioner's 
case is that he has never received his 
papers back. The draft memorandum of 
appeal and the draft affidavit of the clerk 
were certainly not given to the petitioner 
because they were produced before this 
Court by the Vakil, but on the evidence in 
this case I donot think it would be safe or 
right to hold as against the Vakil that he 
had retained the other papers in the case. 
It appears to me, however, that on the 
Vakil's own showing he hasbeen guilty of 
grave misconduct. I find it amply proved 
that he undertook before he left Calcutta 
to file both the appeals. I am not at all 
impressed by the suggestion thatthis under- 
taking was in any way conditional upon 
the payment of further money by the 
petitioner. The affidavit of the Vakil 
discloses defective notions on his part as ta 
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his responsibility for his clerk's monetary 
transactions with hia clients and a state- 
ment in para. 17 of the Vakil's second 
affidavit appears to me to be particularly 
wrong and disingenuous :— . 

“I say further that the client had ap- 
parently specially entrusted my clerk with 
the business of looking after the cases and 
that my clerk carried on the entire corres- 
pondence with him on his own reb- 
ponsibility and without my knowledge.” 

In my judgment the petitioner has 
established conclusively that before he left 
Calcutta, in November 1927, the Vakil had 
accepted his vakalatnama and undertaken 
his case. He had promised to file the 
appeal in the case against Hiralal Obau- 
dhury and had never at any time made a 
stipulation that unless the petitioner sup- 
plied him with a particular sum of money 
he would not act for the petitioner. Instead 
of doing his duty by the petitioner in these 
circumstances the Vakil left Oaleutta for 
several montha, leaving everything to his 
clerk, & person obviously of the lowest in- 
stincta and utterly unfit to be trusted in 
any matter of importance. I cannot find 
that the Vakil took ‘any steps to enquire 
what the clerk was doing, whether the 
appeal was filed, and whether the petitioner 
had paid more money or not. Hesaya that 
in March he asked the clerk whether the 
appeal had been admitted, but even on hia 
return to Oalcutta he did nothing more. In 
the meantime apparently the clerk was con- 
ducting correspondence with the petitioner 
after his own fashion. 

This is, in my judgment, no ordinary case 
of negligence. It is in itself grave pro- 
fessional misconduct and a complete 
disregard of the client's interest. Persons 
who are admitted to practice in this Court 
cannot be allowed tosharein a valuable 
monopoly and at thesame time to neglect 
their duties in a manner so unconscionable. 

I regret to say that my view of this 
Vakil's conduct, when he discovered the 
consequence of his own unparalleled 
neglect of duty, ia that it was neither frank 
as regards the Oourt, nor just to the peti- 
tioner. An affidavit is drafted which 
consists of nothing but shabbyand absurd 
excuses made upon the footing that the 
petitioner was partly to blame for not 
making further payments and that the 
clerk was partly excused by domestic 
troubles. In his second affidavit the Vakil 
says that the statements made in paras. 6 
and 7 of the affidavit of the clerk were 
based upon statements made by his clerk 
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which he believed to be true, This state- 
ment Ido not accept, and I am clearly of 
opinion that the petitioner has proved that 
because he would notidentify himself with 
this thoroughly treacherous and disin- 
genuous document, the Vakil would have 
nothing more to do with the petitioner. 
In my judgment the petitioner was entirely 
in the right to refuse to be any party to 
an application made to the Court after 
this manner. I cannot too strongly con- 
demn the contention that the Vakil was 
making any reasonable endeavour to re- 
trieve his client’scase or to accept the 
responsibility for the loss suffered by 
his client by the Vakil's neglect of duty. 

Mr. A. N. Chaudhury on behalf of the 
Vakil, while admitting that his client is 
plainly guilty of professional negligence, 
has urged usto holdthat the case ia not 
one which calls for au order suspending 
the Vakil from practice. I regret to say 
that Icannot take this view, It ia most 
necessary that conduct such as is disclosed 
in this case should be visited with severity, 
and the most lenient order which it is 
open to us to make is that. It be suspended 
from practice in this Court for a period of 
six months from to-day. 

C. C. Ghose, J.—I agree. 

B. B. Ghose, J.—1 agree. 


R. L. Order accordingly. 
CALCUTTA HIGH COURT 
FULL BENCH. 


Oivi Rus No 5468 or 1998, 
July 6, 1928. 
Present :—Sir George Olaus Rankin, Kr. 
Ohief Justice, Justice Sir Oharu Ohunder 
Ghose, Kr., Justice Sir Zahhalur Rahim 
Zahid Suhrawardy, KT., Mr. Justice B. B 
Ghose and Mr. Justice Page. 
RAM OHARAN GOLDAR AND OTHERS 
—PLAINTIFFS—ÀPPBLLANTS 


, 


versus 
HAMID ALI AND orHR88—HR88PONDBNTS 
— OpPosrrR-PARTIES, 

Letters Patent (Cal), cl. 15 (as amended in 1987) 
—Lettere Patent Appeal on Bench being equally 
divided—Certificate, necessity of—Refusal to give 
certificate—A ppeal. 

The certificate is a condition attached by the ` 
amending Letters Patent only to the case of a 
judgment ofa single Judge and the right of ap 
given in the case of a difference of opinion when 
the Judges are equally divided is dealt with in the 
amended Letters-Patont by boing deleted altogether, 
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in a Judge to grant such a certificate, and a refusal 
to grant such a certificate is not open toappeal [p. 
494, col. 1; p. 495, col. 1. 

Rule from the appellate decree of the 
Additional District Judge, Tipperah, in 
Appeal No. &09 of 1925. 

Dr. Sarat Chandra Basak and Babu Pro- 
bodh Chandra Kar, for the Petitioners. 

De. Naresh Chandra Sen Gupia and Babu 
Nagendra Nath Choudhuri, for the Opposi 
Parties. ; 


JUDGMENT. 

Rankin, C. J.—In this case, the 
laintiffs who are the applicants before us 
rought their suit on 25th November, 19158. 

A second appeal was preferred to this 
Court in 1922 and, by the decree in that 
appeal, the case was remanded to the lower 
Appellate Court which came to its decision 
on 3rd December, 1924. From that deci- 
sion, a second appeal was filed again to this 


Court on 6th March, 1925. This was heard- 


on 9th February, 1928, by my learned bro- 
thers Mr. Justice Cuming and Mr, Justice 
Mukerji who differed inopinion. Mr. Justice 
Cuming took the view that the appeal should 
be dismissed, Mr. Justice Mukerji took the 
view thattheappeal should be allowed. Very 
unfortunately, instead of acting under 
the proviso to s. 98, Civil Procedure Code, 
whereby the matter on which they differed 
could have been referred to one or more 
Judges of the Court, the procedure follow- 
ed by that Bench was that the deoree 
of the lower Court was declared to be 
confirmed under the opening words of 
sub s. (2) of s. v8. .. . 

After the ‘second appeal had been 


brought to this Court in 1925, but before, 


the hearing the amending Letters Patent, 
which came into force on 14th January, 
1928, were passed. In these circumstances, 
the plaintiffs who had failed in their 
appeal, presented to this Oourt a Letters 
Patent Appeal from the decision of the 
Division Bench and that appeal has been 
ordered to be accepted and registered, 
subject to any objection that may be taken 
by the respondents at the hearing of the 
appeal as regards its competency. In 
addition to presenting the Letters Patent 
Appeal, however, the plaintiffs presented 
another appeal. It appears that, on 24th 


February, 1928, they applied to Mr. Justice: 


Cuming purporting to act under the amend- 
ed Letters Patent for a certificate that the 
case wasa fit one to be taken on appeal 
and. the learned Judge refused 
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"Therefore, in the latter case there isno jurisdiction: 


that. 
gertificate on the same day. Thereupon; 
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the plaintiffs presented an appeal from that 
order of refusal and on that appeal being 
presented, a Rule (No. 548-8 of 1928) was 
issued ealling upon the respondents to show 
cause why that appeal should not be ad- 
mitted. That is the only Rule before us 
as regards this case, 


Now, when the matter is examined, it. 
isefound to stand in this way: By the: 
Letters Patent as they stood before the 
recent amendment a provision was made 
by cl. 15 for an appeal, first of all, from, 
the judgment in certain cases “of 
one Judge of the said High Court or of, 
one Judge of any Division Court pursuant 
to s. 13, High Courts Act” and, in the second 
place, from the judgment in „certain cages ` 
"of two or more Judges of the said High 
Court or of such Division Court whenever 
such Judges are equally. divided in 
opinion anddo not amount in number to, 
& majority of the whole of the Judgea 
ofthe said High Court at the time being,” 


By the amending Letters Patent cl. 15 
is dealt with in this way: For that: 
clause, an amended clause is substituted 
and, when the amended clause is examined, ` 
it appears that as regards the firat matter, 
namely, the judgment of asingle Judge,’ 
it is provided, first, that no appeal shall 
lie from a judgment in the exercise of the 
jurisdiction to hear appeals from appellate: 
decrees but to that there is an exception,- 
viz., thatan appeal shall lie in such a case 
where the Judge who passed the judgment 
declares that the case is a fit one for: 
appeal, ° f 

As regards the second of the two matters’ 
which I have mentioned as being dealt 
with by cl. 15 as it originally stood; 
namely, an appeal from the judgment of 
a Division Bench of two or more Judges 
where the Judges are equally divided in 
opinion, the &mendment made by the 
amending Letters Patent is to omit that 
provision altogether. Upon that state of 
facta inthe circumstances of the present 
case, it appears that various questions 
arise. But one question which does not 
arise in any circumstances is the question 
of there being any necessity to have a certi- 
ficate as a condition of bringing a Lettera 
Patent Appeal. That certificate is a con- 
dition attached by the amending Letters 
Patent only tothe case ofa judgment of 
a single Judge and the right of appeal 
given in the case of a difference of opinion 
where the Judges are equally divided ig. 
dealt with in the amended Letters Patent 
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by being deleted altogether. Inthat view itis 
clear that whether or not Mr. Justice Cuming 
refused the certificate on the ground that 
he had no jurisdiction to give one or on 
any other ground, his decision was, in fact, 
right because there was no jurisdiction to 
give such a certificate and no such certificate 
could have operated anything. In this view, 
it appears to me thatthe present appeal fram 
the refusal to give such a certificate must 
come to nothing and that the present Rule 
calling upon the respondents to show 
cause why this appeal should not be ad- 
mitted must be discharged. There is no 
question in such a caseof granting a certifi- 
cate; still less of any appeal from the 
refusal to grant sucha certificate. 

*- It remains to make quite clear that, when 
the appeal which has been registered 
against the decree dismissing the second 
appeal comes on for hearing, the question 
whether the effect of the amending Letters 
Patent is to take away the right of appeal 
which formerly would have existed will be 
disposed of by the Court. As regards that 
question, it isa special question and is 
not an easy question. It is entirely a 
Separate question from the question which 
has been argued in the other Rule (No. 545 8 
of 1928) in which we have reserved judg- 
ment. In my opinion it is more correct 
40 allow that question to be determined in 
due course at the decision of the appeal. 
In fact, we have no right to dispose of 
that second appeal here &nd now without 
consent of parties and, in any case, learned 
Advocate for the plaintiffs prefers, that the 
question of his clients’ right ofappeal should 
be determined under the existing order 
when theirappeal comes on for hearing 
andnot now. 

The only other question that remains is 
the question of costs of this Rule. It is 
perhaps unfortunate for the parties that 
we have required this matter to be argued 
twice. But itis a new question and, in 
my judgment, it is not a casein which 
weought to make either party pay costa. 


There will be no order as to costs. The 
Rule will be discharged. 
C. C. Ghose, J.—I agree. 
Suhrawardy, J.—1 agree. 
B. B. Ghose, J.—I agree. 
Page, J.—I agree. 
R. L. Rule discharged. 
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CALCUTTA HIGH COURT. 
Orv APPEALS Nos. 380 o» 1926 
AND 369 or 1977, 
September 4, 1938, 
Present: —Mr. Justice B. B. Ghose 
and Mr, Justice Bose, 

NIL KANTA GHOSAL —A»PFBLLANT 


versus 
RAM CHAND ROY AND orgERS— 
ui ReEsPONDBNTS, 
nami transactions—Decree obtained b i- 
dar—-Real owner's right to aan cite eher 
applicant ts real owner, whether relates to execution 
— Civil Procedure Code (Act V of 1908), s. 47-—Addi- 
P ied duty, collection of. 
9r owner can execute & d i i 
the name of his benamidar. [p.498 col ah. PE 
Abdul Kareem v. Chukhun (1), followad, 


Palania Chettiar v. Subr j y 

aient Ton. amanta Chettiar (2), 
ere | real owner seeks to execute 

and the judgment-debtor raises the Aa rn 

the person who seeks to execute the decrea is not the 

true owner, the question must be decided under 

8. 47, Civil Procedure, Code, [ibid.] 

It is notthe duty of the Oour& before which an 
executor applies for execution ofa decree to collect 
additional Court-fees with regard to the Will. It is 
the duty of the Probate Court or the Revenue 
Authority under the Succession Act, and the Execut- 
ing Court cannot, therefore, restrict the right to 
execute by stating that the applicant should report 
to the Court which nted the Probate or to the 
oe and pay additional Court-fee, Tp, 498 | col, 


Appeals from original orders ofthe Su 
Judge, Burd wan, dated the 13th Septemba 
1926 and 18th May, 1927, respectively. ; 

Messrs. D. N. Chakravarti, K. K, Chakra- 
varti and S. C. Khasnobis, for the Appel- 
lant. 

Mr. Gopendra Naih Das, for the Re- 
spondents. 


JUDGMENT, 

B. B. Ghose, J.—Thisis an appeal by 
one Nilkanta Ghosal who sought toexecute 
a decree against the respondents which wag 
obtained by his deceased wife Kanchan 
Barani Debi. The lady brought the suit 
against the respondents in which the decree 
was obtained, and it appears that the 
respondents took the plea that the lady was 
the benamidar of the present appellant, 
In that suit the appellant evidently for the 
purpose of preventing e suit being dis- 
missed on the ground of its being brought 
by a benamidar (as the law then understood 
was that a benamidar could not sue for 
recovery of possession of landed property) 
gave evidence that the lady was the real 
owner, Kanchan Barani died after having 
left a Will and in her Will she stated that 
the property in question was her husband's 
property and as she had no interest in it 
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her heirs would not succeed toit. After 
her death her husband as executor of the 
Will of Kanchan Barani took out Probate 
He applied for execution of the decree onthe 
allegation that he was the real owner of the 
property and Kanchan Barani his late wife, 
was his only bznamidar. The Subordinate 
Judge was doubtful whether a true owner 
could execute a decree which was obtained 
by another p3rson as benamidar. I do not 
see that there is any difficulty in holding 
that the true owner can execute sucha 

decree. If one really considers what a 
benami transaction isand what the position 
of the benamidar is there should be no diffi- 
culty: It is well-settled that the benamidar 
is a merename, andasit has been called, a 
mere mask. Behind the name of the 
fictitious owner there is the real owner and 
also behind the mask is the person who is 
the real owner ofthe property. That being 
sol do not see that there is anything which 
prevents the person behind the mask to 
take off the mask and to appear in proper 

' person before the Court, The principle is 
supported by the case of Abdul Kareem v. 
Chukhun (l) decided in 18789. This case 
was, no doubt, dissented from, as pointed by 
the learned Advocate for the respondente, 

in Palaniappa Chettiar v. Subramania 
Chettiar (2). But with great respectto the 
learned Judges the reasons stated by them 
do not commend themselves to me, I 
prefer to follow the case of our own Court. 

“There is no reason, therefore, why a 

true owner cannot execute a decree 
obtained in thename of his benamidar. 


The learned Advocate forthe respondente 
contends that the question whether the 
appellant is the true owner or not cannot 
be decided under s. 47, O:vil Procedure 
Code, by the Executing Court, His argu- 
ment might have required consideration if 
there was dispute between the person who 
waa alleged to be the benamidar and the 
person who alleges himself to be the true 
owner, But when the judgment debtor 
raises the question that the person who 
seeks to execute the decree was not the true 
owner, [do not see why that question cannot 
be decided under s. 47, Civil Procedure 
Gode. 

It is next argued on behalf of the re- 
spondents that the Subordinate Judge was 
right in bis view of the fact that the lady 
was the real owner of the property for 


TO TTC 
(5 s. 109; . 553; 48 M, L. J, 419; 2 
"D.W. 649; A. 1. R. 1935 Mad, 701. pos 
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which she obtained the decree. The Sub- 
ordinate Judge wasof opinion that the lady 
made the statement in her Will under some 
misapprehension This is an assumption 
which the Subordinate Judge was not 
entitled to make without any evidence. It 
is quite clear that the appellant stated in 
the suit itself that thelady was the real 

ner in order to avoid the suit being 
dismissed on that ground. The money for 
acquiring the property came undisputedly 
from his fund and there is no reason why 
he should not be considered to be the true 
owner. The appellant, therefore, is entitled 
to execute the decree in his right. He was 
also entitled to execute the decree as exe- 
cutor of the Willof his wife. The [Sub- 
ordinate Judge held that he could do 60, 
But there is no reason why his right to 
execute the decree should be restricted by 
stating that he should report to the Court 
which granted the Probate or to the 
Oollector and pay additional Court-fee. It 
is not the duty of the Subordinate Judge to 
collect Probate duty with regard tothe Will 
of any person. Itis the duty of the Probate ` 
Court and,the Revenue Authority under the 
Succession Act. The Subordinate Judge 
is, therefore, wrong in limiting the right of 
the appellant to execute the decree as exe- 
cutor under the Will ashe has done. 

The order, therefore, of the Subordinate 
Judge is set aside and the case sent back to 
that Court for allowing the appellant to 
execute the decree in any capacity he likes. 
This judgment will govern both the 
appeals.. š 

The appellant is entitled to the costs of 
these appeals, but he will not be entitled to 
the costs of the preparation of the paper 
book as unnecessary papers were printed. 
The hearing-fee is assessed at five gold 
mohure for the two appeals together. 


The cross objection is with 
out costs, 

Bose, J.—I agree. 

A. Order set aside, 
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OUDH CHIEF COURT. 
Szoonp Orvin ArrsaL No 304 or 1928, 
November 9, 1928, 
Present:—Mr. Justice Misra. 
NUR ALI—DEFENDANT—APPBLLANT 
versus 
Musammat SHAHZADI-—PrAINTIFPR 

AND OTHERS— DBFENDANTS— RESPONDENTS. 

Co-sharers—Adverse possession — Possession of one 
co-owner ie possession of all—Ouster, proof of. 

It is now a settled rule of law that the possession 
of aco-sharer must be deemed to be possession on 
behalf of the remaining co-sharers and cannot be con- 
lee to be adverse. f 5 

ere a co-sharer sets up adv i i 
another, it is incumbent on him pina (hat De darting 
the title of the latter and that such denial was brought 
to the knowledge of that co-sharer, [p. 498, cols, 1 & 2.] 


_Appeal against a decree of the Addi- 
tional Subordinate Judge, Hardoi, dated 
the 23rd May, 1928, reversing that of the 
Munsit, Bilgram, dated the 20th of 
Ewro H 
r, aque Husain, for the Appellant. 
Mr. Mohamad Khalil, for the Respondens. 
, JUDGMENTT.—This is an appeal aris- 
ing out of a suit for possession of a portion 
of an abadi plot situate in Mohalla Un- 
chimandi in the town of Bilgram, District 
Hardoi. The facts of the case are that one 
Ghulam Muhammad, a Muhammadan re- 
sident of Bilgram, was owner of a plot 
of abadi land No. 2699-2312 situate in 
Bilgram, thearea of the said plot being 600 
square yards sharai. Ghulam Muhammad 
had four sons, namely, Muhammad Bakhsh 
Rustam Ali, Farhatullah, Saadat Ali and 
one daughter Musammat Ashuran. Saadat 
Ali had ason Muhammad Hasan and three 
daughters, named, Musammat Ashrafunnisa 
Begam, Musammat Ahmadi Begam, and 
Musammat Amirunnissa Begam. Musammat 
Ahmadi Begam pre-deceased Saadat Ali 
and her entire property was inherited by 
his son and the two remaining daughters, 
Musammat Amirunnisa was married to one 
Zakir Ali and Musammat Ashrafunnisa 
was married to one Irshad Husain. He 
(Irshad Husain) was the son of Musammat 
Ashuran, one of the daughters of Ghulam 
Muhammad, The plot in dispute being 
situate in abadi had always a riyaya's 
(tenant's) house situate thereon, The 
plaintiff are transferees from Irshad 
Husain son and heir of Musammat Ashuran 
Zakir Ali, the husband and one of the 
heirs of  Musammat Amirunnisa and 
from Mussammat —Ashrufunnissa Begam, 
The defendants are the transferees from 
the sons of Ghulam Muhammad, For 
the purposes of this appeal it is unneces- 
pary to trace the bistory of these various 
32 
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transfers. The plaintiff claimed 200 square 
yards sharat or one-third out of the plot in 
dispute. It is admitted as stated above 
that the land has been all along in 
occupation of a riyaya. 

The defendants contested the plaintiff's 
case by raising two principal points in 
their defence: firstly, that in the town of 
Bilgram a custom prevaila among the Shia 
Muhammadans living in that town that the 
female heirs are not entitled to succeed 
ànd consequently the plaintiff is not en- 
titled to any share inthe plot in suit since 
he was a transferee from such female 
heirs or their successors ; secondly, that the 
transferore of the defendants who were the 
sona of Ghulam Muhammad had been in 
exclusive possession of the plot in dispute 
and had, therefore, acquired title to the 
whole of it by means of adverse posses- 
sion. 

The learned Munsif of Bilgram who 
tried the suit came to the finding that 
the custom set up by the defendants had 
not been established, but the adverse 
possession of the sons of Ghulam Muham- 
mad in respect of the entire plot in suit 
had been proved and in this view of the 
case he dismissed the plaintiff's suit by his 
decree dated the 29th August, 1927. 

On appeal the learned Additional Sub- 
ordinate Judge of Hardoi took a different 
view on the question of adverse posses- 
sion and was of opinion that there were 
no grounds for holding that such posses- 
sion had been established. He, therefore, 
decreed the plaintiff's suit and gave hera 
decree for 1,355-9 square yards sharai, out 
of the plot in dispute which according 
to the finding of the learned Munsif was 
the area to which the plaintiff was en- 
titled on proper calculation, This decree 
is dated the 23rd May, 1928. 

The defendants have now appealed to 
this Court and it has again been contended 
on their behalf that the plaintiffis not en- 
titled to any share out of the plot in dispute, 
because the sons of Ghulam Muhammad 
were in exclusive possession of the entire 
plot in dispute and the transferors from 
whom the plaintiff has taken her sale were 
never in possession of their share in the 
said plot. As the question relates to 
the adverse possession of the de- 
fendants-appellants' transferors which is 
a mixed question of law and fact, and: 
as the determination of this question 
depends entirely on the construction of 
documentary evidence, I have heard the 
parties at great length. In my opinion the 
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view of thelearned Additional Subordinate 
Judge on this question who has written 
a careful judgmentis correct and must be 
maintained. 

The plea of adverse possession is based 
upon several dccuments on the record 
which I now proceed to discuss. 

The first document is Ex. O. 6, which 
is a certified copy of a kirayanamah 
executed by one Khairat Hussain in 
respect of the plot in dispute in favour 
of Farhatullah, Saadat Ali and Muham- 
mad Bakhsh sons of Ghulam Muhammad 
on the 22nd December, 1886. Khairat 
Hussain was a riyaya and took the plot 
in dispute for building his house thereon. 
It was contended on behalf of the defend- 
ants-appellants that it clearly showed 
the adverse possession of the sons of 
Ghulam Muhammad. I do not agree 
with that contention. The only thing 
that the document shows is that the three 
sons of Ghulam Muhammad had leased 
out this plot to Khairat Ali. It is not 
denied that the sons of Ghulam: Muham- 
mad were in possession being the male 
members ofthe family, but it cannot be 
assumed that such possession of the heirs 
was nocessarily adverse. They were ad- 
mittedly co-sharers in the property and it 
js now a settled rule of law that the posses- 
sion ofa co-sharer must be deemed to be 
possession on behalf'of the remaining co- 
sharers and cannot be considered to be ad- 
verae. I would only refer to the two recent 
decisions of this Court, namely, Mahipal 
Singh v. Sarjoo Prasad (1) and Mahdeo 
Prashad v. Ram Phal (2). I am, there- 
fore, of opinion that Ex. O-6 does not 
establish the adverse possession of sons of 
Ghulam Muhammad. 

The second document relied upon by 
the Counsel for the defendants-appellants 
is Ex. O, 29, which is a simple mortgage 
deed, executed by Farhatullah and Muh- 
hammad Husain in favour of Kazim Ali 
on the Ist May, 1913. As remarked by 
the learned Subordinate Judge there was 
no transfer of possession under this deed 
and there is nothing to show that the 
transferors of the plaintiff got any notice 
of this mortgage-deed. It was contended 
by the learned Counsel for the appellants 
that the deed being a registered deed, 
it must be presumed that the other heirs 
of Ghulam Muhammad had notice of it, 


(1) 92 Ind. Cas. 99; 3 O W.N. 100; A.I. R. 1996 
Oudh 141; L. R. 7 A. (O.) 86; 13 O. L. J. 326. 

2) 92 Ind. Cas. 685; 30, W. N. 186; 130. Ta J. 55; A. 
J R. 1820 Oudh 258. 
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lam not prepared to accept that conten- 
tion. The female heirs were admittedly 
pardanashin ladies and it would be too 
much to presume that they had notice 
of all the documents executed by the male 
members of the family. In acase like this 
where certain co-sharers set up their 
adverse possession against another it is 
incumbent oa them to prove that they deni- 
ed the title of such co-sharer and that sucha 
denial was brought to the knowledge of that 
co-sbarer. Until these two elements are 
established the case of adverse possession 
cannot be considered to have been made 
out. The latter element has not been prov- 
ed and I agree with the learned Subordinate 
Judge that this transfer does not, therefore, 
prove the adverse possession of the sons 


‘of Ghulam Muhammad. 


The next document relied upon is 
Ex. 0. 4. This isa statement of Musam- 
mat Amirannisa through whom her hns- 
band Zakir Ali one of the transferors 
of the plaintiffs has derived his interest. 
This is her statement in an application 
for objection filed by her in the Oourt 
of the Munsif of Bilgram on the 17th 
June, 1914. The application was filed 
in an execution case as an objection under 
O. XXI, r. 58 of the Code of Civil Proce- 
dure in regard to the attachment made 
by a certain decree-holder of the property 
belonging to Farhatullah and Muhammad 
Husain who were the judgment-debtors 
in that case. Certain houses and certain 
lands situate in Bilgram had been attached 
in execution of the decree. The plot in 
dispute was not the subject of attachment 
in that csee, but in ra 3 of 
that application it was stated that her 
father Saadat Ali had died and that his 
son Muhammad Hussain was his heir and 
in possession of the assets tothe deceased, 
who had executed a deed of gift in her 
favour in regard to the plot which 
had been attached in that case. It was 
contended on behalf of the appellants 
that this was evidence of the fact that 
Musammat  Amirunnisa or her sisters 
had never been in possession of the pro- 
perty in suit, I cannot accept this argu- 
ment for two reasons, firstly, that this 
statement of Musammat Amirunnisa 
cannot be considered to be binding upon 
her sisters, who do not claim through 
her, secondly, this statement does not 
at all relate expressly to the plot in 
dispute. The general allegation to the 
effect that.one of the heirs was in pos- 
gessiof of the property cannot be consider- 
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ed to mean that he was admitted to 
have been in exolusive possession or in 
any casein such possession of the entire 
property. The statement must be con- 
sidered to referonly to the property which 
Musammat Amirunnisa is alleged to have 
acquired from Muhammad Hasan under 
the alleged deed of gift. I am, therefore, 
of opinion that this statement cannot 
destroy the title either of Musafwmat 
Amirunnisa or of her sisters in respect 
of the-plot in dispute. 

The learned Counsel for the defendants- 
appellants did not rely upon any other 
evidence onthe record. I, therefore, hold 
that the adverse possession of the trans- 
ferora of the defendants-appellants in 
respect of the plot indispute has not been 
established and the decree of the learned 
Subordinate Judge in favour of the 
plaintiff-respondent was correctly passed. 

The appeal, therefore, fails and is dis- 
missed with costs. 

G. E. Appeal dismissed. 


Loss 


OUDH CHIEF COURT. 
Sroonp Orvit APPBAL No, 226 or 1998. 
October 18, 1928. 

Present: —Mr. Justice Raza, 
Muhammad SHER KHAN-—PLAINTIEP— 
APPHLLANT 


versus 
KUNWAR AND ANOTHER—DRFBNDANTS 
— RESPONDANTE. 

Custom—Abadi—Right of tenant to sell house in 
village &badi—Zemindar's right to recover posses- 
sion, 

According to the general custom prevalent in the 
United Provinces of Agra and Oudh an agrioulturist 
or agricultural tenant who is allowed by a semindar 
to build a house for his occupation in the abadi 
obtains, if there is no special contract to the con- 
trary, a mere right to use that house for himself and 
his family so long as he maintains the house, and 
so long as he doge not abandon the house by leaving 
the village. 

He has, unless he has obtained by special grant 
from the zemindar, no interest which he can sell by 
a private sale or which can be sold in execution of 
a ,deoree against him except his interest in the 
timber, roofing, and woodwork of the house. 

Sri Gradhariji Maharaj v Chote Lal (1), Armat- 
un-nissa v. Ganesh Parshad (2) and Mathura v. Udey 
Bham Singh (3), relied on. 

Appeal against a decree of the First 
Subordinate Judge, Kheri, dated the 14th 
May, 1928, confirming that ofthe Muasif, 


Kheri, dated the 22nd November, 1927. 
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Mr. Ghulam Hasan, for the Appellant. 

Mr. Bhagwati Nath, for the Respondents. 

JUDGMENT.—Thisis an appealirom 
a decree of the First Subordinate Judge, 
Kheri, dated the 14th May, 1928, affirm- 
ing a decree ofthe Munsif, Kheri, dated 
ihe 22nd November, 1927. 

The dispute in this case relates to a 
house in the abadi of village Raipur in 
the District of Kheri. The plaintiff is the 
.talqudar of Raipur. The defendants are 
his ryots. The defendant No.1 Kunwar, 
who is potter by caste, has transferred 
the house in suit to the defendant No. 2 
Gokeran Prasad, by a shankalapnama 
(deed of gift) dated the 4th February, 1926. 
The present suit was brought by the plaint- 
iff for possession of ‘the house, 

The claim was resisted by the defendants 
on various grounds. 

The defence was accepted by the lower 
Courts and the result was that the plaint- 
iffa suit was dismissed with costs. The 
plaintiff, Muhammad Sher Khan has come 
to this Court in second appeal. 

I think this appeal should be allowed. 

lam not prepared to agree with the 
learned Subordinate Judge that Raipur 
is not an agricultural village. It is an 
agricultural village though silversmiths, 
Jogis, Julahas and Telis also reside in 
the village, It cannot be ssid thata 
village in which such persons reside 
besides the tenants is not an agricultural 
village. 

It isadmitted in this case that Kunwar 
was formerly a tenant. Though he ceases 
to be a tenant some years ago but the 

` talugdar allowed him to occupy the house. 
However, the talugdar brought the 
present «suit when Kunwar transferred 


the house to the defendant No. 2 
hy the shankalapnama in question. 
It was for the defendants to 


Show that the transfer in question was 
valid as against the talugdar, but they have 
failed to do so. The transfer in question 
amounts to abandonment and I see no 
reason why the landlord should not be 
held entitled to possession of the house 
in suit. 

According to the, general custom pre- 
valent in the United Provinces of. Agra 
and Oudh a person,  agriculturist or 
agricultural tenant, who isallowed by a 
zemindar to build a house for his occupa- 
tionin the abadi, obtains, if thereis no 
special contract to the contrary, a mere 
right to use that house for himself and 
his family so long as he maintains the 
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house, that is, prevents it falling down, 
and so long as he does not abandon the 
house by leaving the village. As such oo- 
cupier of & house in the abadi occupying 
under the zemindari he has, unless he 
has obtained by special grant from the 
zemindar, no interest which he can sell 
by a privatesale or which can be gold in 
execution of a decree against him, except 
his interest in the timber, roofing and 
woodwork of the house. A tenant in. 
the occupation of a house in the village 
has no right to sell the house with 
the site and the zemindar owner is en- 
titled to recover possession of the site, 
the right of ownership embracing with- 
in it the right of possession, Such 
transfer is forbidden by the village custom 
and the transferee acquires no right under 
that transfer. His possession is that of 
& trespasser and the owner of the land 
is entitledto eject him [See Sri Gradhariji 
Maharaj v. Chote Lal (1), Aemat un-nissa 
v. Ganesh Parshad (2) and Mathura v. 
Udey Bhan Singh (3)] In my opinion the 
transfer in question is illegal and invalid 
as against the talugdar and it is tantamount 
toa complete abandoment on the part of 
Kunwar, defendant No. 1, of whatever 
interest hehad either in the house or in 
the occupation of it, in favour of the 
donee, defendant No. 2. The transfer 
being illegal the taluqdar is entitled to 
recover possession of the house, 

HenceI allow the appeal and setting 
aside the decree of the lower Oourts give 
the plaintiff adecree for possession of the 
house in suit against the defendants. 
The plaintiff will get his costs from the 
defendants in all the three Courts. 


G H. Appeal allowed. 

(1) 20 A. 248; A. W. N. (1898) 27. 

©) 83 Ind. Oas. 51; 1 O. W. Ñ, 515; 10 0. & A. L. R. 
1305; 11 O. L. J. 750; L. R.6 A, (O.) 6; A.I, R, 1985 
Oudh 262; 28 O. O. 118. 

(3) 108 Ind. Cas. 380; 4 O. W. N. 913; A. L R. 1927 
Oudh 482; L. R. 9 A, (O,) 106; 3 Luck, 107. 





OUDH CHIEF COURT. 
ExzcuTIoN or DEORBR APrRAL No. 55 or 1928. 
August 23, 1928, 
Present:—Mr. Justice Srivastava. 
‘RAJ BAHADU R—Appi IGANT— 
APEELLANT 
versus 
Musammat BISHUNATHA-— DEFENDANT 
—RE8PONDENT. 

Civil Procedure Code (Act V of 1908), s. 148— Time 
fixed by pre-emption | deeree— Power of Court to 
extend time after expiry of period fixed, 

A Court has no power to extend the tume fixed by 
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iting the pre-emption 


a preemption decree for de 
; E the time tixed by the 


amount, after the expiry o 
decree, . 
Section 148, Civil Procedure Oode applies only to 
proceedings antecedent to the passing of a final 
decree, 
Hasib-un-nissa v, Uahmud-un-nissa (1), followed. 


Appeal againt an order of the Sub- 
Judge, Rae Bareli, dated the 14th May, 
1923, upholding that of the Munsif, 
Dalneau District, Rae Bareli, dated the 10th 
March, 1928, 

Mr. S. M. Ahmad for Mr. H.N. Daa, 
for the Appellant. f 

JUDGMENT.—This is an execution 
of decree appeal in a pre-emption case, 
The plaintiff-appellant obtained a decree 
for pre-emption which directed him to pay 
acertain amount within two months and 
provided that in default of payment within 
the time fixed the suit would be dismis- 
sed. 

The plaintiff filed an appeal against this 
decision but was unsuccessfulin the ap- 
peal. The Court of Appeal waa not asked 
to grant an extension of time and no . 
extension was granted by the Appellate - 
Court After the decision of the Court of 
Appeal and when the time fixed by the 
decree had long expired anattempt was 
made by the plaintiff to deposit the money. 
The Munsif refused to accept the deposit. 
On appeal the learned Subordinate Judge 
has agreed with the decision passed by the 
Munsif. ‘The plaintiff has come here in 
second appeal. mM 

The matter is concluded by the decision 
in the case of Hasib un-nissa v. Mahmud-un- 
nissa (1). The contention urged by the 
learned Counsel who appears in support of 
the appeal is that the Oourt ought to have 
extended time under 8.145 of the Oode of 
Civil Procedure. There is no force in this 
contention. As held in the above mention- 
ed cases. 148 relates only to proceedings 
antecedent to the passing of & final decree 
and cannot help the plaintiff in the present 
case. The appeal is without substance, It 
is dismissed under O. XLI,r. 11, of the 
Code of Civil Procedure. E 

A. Appeal dismissed, 
(1) 27 Ind, Cas. 419; 17 O, O. 377, 
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OUDH CHIEF COURT. 
Sxoonp Civin Appgat No, 228 or 1928, 
October 17, 1928, 

Present :—Mr. Justice Raza. 
GAJ RAJ—DBEFENDANT—ÅPPELLANT 


versus 
OHANDRIKA PERSHAD-PLAINTIFPR AND 
OTHBRS— DRFRNDANTS— RBSPONDENTS, 

Malicious prosecution—Making false report to 
Police, whether amounts to prosecution—Report "False 
to defendant's knowledge—Plea of reasonable and 
probable cause. 

In a suit for damages for malicious prosecution 
when it is shown that the defendant had made a 
report to the Police against the plaintiff and had 
appeared as complainant in the case, the defendant 
must be held for all practical purposes to have pro- 
secuted the plaintiff. The defendant in sucha suit 
cannot be ld to have had any reasonable and 
probable cause for making the report against tha 
plaintiff when it is found, as a fact, that the charges 
made by him against the plaintiff were false and that 
they were false to his knowledge. 

Balbhaddar Singh v Badri Sah (1), referred to, 


Appeal against a decree of the Addi- 
tional Subordinate Judge, Sitapur, dated 
the 29th February 1928, setting aside that 
of the Munsif, Sitapur, dated the 30th 
November, 1927. 

Mr. R. N, Shukla, for the Appellant. 

Mr. R. D. Sinha, for the Respondents. 


JUDGMENT,—These two Appeals Nos. 
228 and 230 of 1928, arise out of one and 
the same suit for damages for malicious 
prosecution. 

The trial Oourt dismissed the suit, but 
the plaintiff's appeal was allowed by the 
learned Subordinate Judge who gave the 
plaintiff a decree for Rs. 272-86, and 
proportionate costs against Musammat 
Bitana, Gajraj, Tulshi Ram and Lachh- 
man Prasad (defendants Nos. 1,2,4 and 
6). Gajraj and Musammat Bitana have 
now come to this Court in second appeal. 

In my opinion there is no substance in 
these appeals, 

In Musammat Bitana's appeal (No, 230 
of 1928) the appellant’s learned Counsel 
has contended before me that the plaintiff 
Ohandrika Prasad was not really prosecut- 
ed by her though the prosecution was 
started on her report. I should like to 
note that it was not disputed by Musammat 
Bitana in the lower Oourts that the 
plaintiff was for all practical purposes 
prosecuted by her, but this plea has been 
raised ia this Oourt. In my opinion thera 
is no forcein this plea, It was Musammat 
Bitana who had made a report to the 
Police against the plaintiff under as, 406 
and 461 of the Indian Penal Code, The 
judgment of the Magistrate (Ex. 1) shows 
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' that she had prosecuted the plaintiff as the 


complainant in that case. Having regard 
to the observations made by their Lord- 
ships of the Privy Council in the case of 
Balbhaddar Singh v. Badri Sah (1) I think it 
cannot be disputed by Musammat Bitana 
that plaintiff was for all practical purposes 
prosecuted by her in the Oriminal Qourt. 
The appellant's learned Counsel has argued 
that Musammat Bitana had reasonable and 
probable cause for making the report 
against the plaintiff. This contention also 
is not well-founded. It has been found asa 
fact that the charges made by her against 
the plaintiff were false and that they were 
false to her knowledge. She, therefore, 
had absolutely no reasonable and probable 
cause for bringing the charges against 
the plaintiff. No other point was urged 
in Bitana's appeal. The result is that 
her appeal fails and must be dismissed, 
In Gajraj's appeal: the appellant's 
learned Counsel has attempted to argue 
that Gajraj had no hand in the prosecution 
of the plaintiff. However the finding of 
fact is clearly against Gajraj on this 
point. The learned Subordinate Judge has 
found that Gajraj had a hand in the 
prosecution of the plaintiff by Bitana and 
that he had conspired with her “to falsely 
prosecute the plaintiff.’ The learned Sub- 
ordinate Judge has given very good reasons 
for his finding on this point. His finding 
is based upon admissible evidence and 
cannot be impugned in second appeal. 
The contention that the suit is not mainta- 
inable against some of the tort feasors only 
is of no force in this case. This plea was 
not taken in the lower Oourts. I think 
it has been taken in thjs Court under some 
misapprehension. There was really no 
release by the plaintiff of any joint tort- 
feasor in this case. No other point was 
urged in this appeal also. This appeal 
also fails and must be dismiesed. 
The result is that I dismiss both the 
appeals with costs. 
G. H. Appeals dismissed. 
1) 95 Ind, Cas. 329; 290.0. 163; 24 A L. J. 453; 
3 g W. N. 499; A.I. R. 1926 P. O. 46; 43 O. L. J. 
591: 28 Bom. L. R. 921; (1926) M. W. N. 482; 51 M. 
L. J.42; 30 0. W. N. 868; 7 P. L. T, 591; 1 Luck. 215 
(P. O.). 
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OUDH CHIEF COURT. 
APPLICATION No. 20 o» 1928. 
August 16, 1928. 
Present:—Mr. Justice Srivastava, 
Sheikh EDU—Darenpantr— 
APPLIOANT 


VETSUS 
HIRA LAL -—PLAINTIFF-— OPPOSITR- 
Party, 
Provincial Small Cause Courts Act (IX of 1887), 
, 17, proviso—Application to set aside ex parte decree 
~—Deposit of money or sufficient security on presenting 
application, necessity of. 
nder s. 17 of the Provincial Small Cause Courts Act 
at the time of presenting an application for setting 
aside an ea parte decree, the applicant must either 
deposit the money or give sufficient security They 


' are conditions precedent to his being allowed to 


maintain an application for setting aside the ex 
parte decree. [p. bos. col. 1 . . 

Sitaba v. Mata Din (1), Dunia Dim v. Farzand 
Husain (2) and Azmatullah Khan v. Ahmad Ali (3), 
referred to. a 

Application for revision of an order of 
the Sub-Judge, Fyzabad, dated the 
7th May, 1928. | 

Messrs. H, Husain and G., P. Suhkla, for 
the Applicant. f 

Mr, Moti Lal Saksena, for the «Opposite 


Party. 


JUDGMENT.—On the 22nd Septem- 
ber, 1927, the plaintiff instituted a suit in 
the Court of the Subordinate Judge, Fyz- 
abad on the Small Cause Court side, claim- 
ing adecree for Rs. 406-10-0 against the 
defendant. On the 2nd December, 1927, 
the Court passed an ex parte decree against 
the defendant for the entire amount 
claimed together with costs amounting to 
Rs. 76-9 and futureinterest. Onthe 20th 
February, 1928, the defendant made an ap- 
plication to have the ex parte decree set 
aside, alleging that he became aware of the 
decree for the first time some time between 
the 24th and the 3lst January, 1928. The 
application wasaccompanied with a gecuri- 
ty bond for Rs, 409-12 as required by 
g.17 ofthe Provincial Small Oause Courts 
Act. The learned Subordinate Judge has 
rejected the application on two grounds:— 
Firstly, because inhis opinion the security 
bond was insufitcient and, therefore, 8. 17 
had not been complied with, and, second- 
ly, because the application was made 
beyond time. The defendant has come 
here in revision. 

His firat contention is that the amount 
of security was not insufficient. He con- 
tends thatthe amountof 12 annas spent 
by: the Controller of Military Accounts 
should not be deducted from the amount 
which had been attached forthe purpose 
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was required to furnish security. I cannot 
accept this contention. The applica- 
tion had to give security for the 
amount of the decree. He could properly 
exclude any amount which might have 
been realized by the Court towards the 
decree before the making of his application 
for setting aside the er parte decree. 'The 
ain unt so realized was only Rs. 72-11, 
being the balance paid by the Controller of 
Military Accounts after deducting 12 annas 
for money-order commission out of the 
money attached in his hands. 

There isanother aspect of the matter 
which has been emphasized in the judg- 
ment of the learned Subordinate Judge. 
The security bond which was filed by the de- 
fendants was of the face value of Re. 409 12 
the subject of security being the money 
held by the Oontroller of Military Accounts 
payable to the defendant. The learned 
Subordinate Judge has pointed out that as 
a matter of fact only Rs. 343-12 were realiz- 
edfrom the Controller in pursuance of the 
security bond. In this view ofthe case 
there was substantial deficiency in the 
amount of security furnished by the 
defendant but an attempt was made to 
make good this deficiency by subsequent 
payment, one of them being through a 
cheque deposited in Oourt on the 13th 
March, 1928,and the other a cash deposit 
made on the 2nd April, 1928. The learned 
Counsel for the applicant assuming the 
deficiency to amount to 12 annas has argued 
that the deficiency being trivial the lower 
Court shoul haveignoredit and treated 
the security as sufficient. i 

In my opinion the deficiency was really 
much more but in any case it cannot be 
denied that the matter was onein the dis- 
cretion of the lower Court whether to accept 
the security as sufficient or not, The 
Court has given due consideration to the 
matter and refused to exercise its discre- 
tion in favour of the defendant. In my 
opinion it is not permissible for the appli- 
cant inan application under s. 25 of the 
Provincial Small Oause Courts Act to ask 
me to interfere with the exercise of discre- 
tion by the lower Court. I may also add 
that asa matter of fact I am in entire 
agreement with the view of the lower Court 
and think that it has exercised the proper 
discretion in holding the security to be 
insufficient. 

Next it has been contended that the 
deficiency having been subsequently made 
good the lower Court should have taken 
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these supplementary deposits into con- 
sideration and held that the requirements 
of 3.17 of the Provincial Small Causes 
Courts Act were thus complied with. I 
think the language of the proviso to 8. 
17 leaves no room for doubt that at the 
time of presenting the application the 
applicant must either deposit the money 
or give security. They are conditjons 
precedent to his being allowed to maintain 
an application for setting aside the ex parte 
decree. In Sitaba v. Mata Din(1) it was 
held that an application for setting aside 
an ex parte decree is not maintainable 
where the security has not been filed before 
the time prescribed for the making of 
such an application. In Dunia Din v. 
Farzand Husain (2) the Hon'ble Ohief 
Judge held that the deposit of the decretal 
amount or the furnishing of the security is 
a condition precedent to the maintaining of 
an application to set aside an ex parte 
decree. These cases fully support the view 
taken by the lower Court. 

The learned Counsel for the applicant 
had relied ona decision of the Hon'ble 
Ohief Judge, sitting as a puisne Judgeof 
the Allahabad High Court in Azmatultah 
Khanv. Ahmad Ali (3). This caseis dis- 
tinguishable from the present case. In the 
course of the judgment it was remarked 
that “the applicant was obliged to give 
full security. He gave full security. The 
circumstance that he made a genuine error 
by which he stated the amount for which 
the security had to be given at Rs. 10-4 
less than it really was, does not affect the 
fact that he gave security for more than 
what was due.” This will show that the 
security given in that case was more than 
sufficient. The mistake was only inthe 
amount stated in the security bond. On 
the contrary in the present case it has been 
found and I agree with that finding, that 
theamount which stood to the credit of the 
defendant and to which extent alone the 
security bond could be considered to be 

was considerably short of the decretal 
amount, For these reasons, I agree with 
the lower Oourt in holding that the 
security was insufficient. 


Next ag regards limitation. The learned 
Subordinate Judge finds that the defendant 
became aware of the decree sometime in 


(1) 89 Ind. Oas 482; 2 O. W. N. 440; A. I, R. 1925 
Oudh 446. 


- (2) 97 Ind. Oas.581; 3 O, W. N. 621; A. L R, 1926 
Oudh 514; 13 O. L. J. 592. ; 

(3) 88 Ind. Oas 581; 47 A. 728; 23 A, L. J. 435; L. R, 
6 A 343 Oiv.; A. L R, 1925 All, 379, 
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March morethan a month before the making 
of his application for setting aside the 
ex parte decree. He has based his KAG 
on the contents of a letter which he receive 
from the Controller of the Military 
Accounts in reply to the warrant. of 
attachment issued by him acknowledging 
the attachment and informing the Oourt 
that Re. 73-7, due to the applicant had been 
attached. Ib also mentioned the factthat a 
eopy of the letter had been sent to the 
applicant. The learned Counsel for the 
applicant contends that this letter has not 
been proved. I do not think that the 
letterrequired any proof, It is the record 
of the act of a public officer and is, in my 
opinion, a publio document within the 
definition given in 8.74 of the Indian Evi- 
dence Act. Under the circumstances I 
think the lower Court was also right in 
presuming that the letter sent to the 
applicant should have reached him indue 
course. 1 think the decision of the lower 
Court is quite correct. , 

The application is dismissed with costs. 

G. H. Application dismissed, 


OUDH CHIEF COURT. 
Sroonp O1vIL APPEAL No. 302 oF 1928, 
November 8, 1928. 

Present :—Mr. Justice Pallan. 
RAMPAL SINGH—PLAINTIFF— 
APPELLANT 

versus 
RAM TAWAKEKUL--Darannant 
—PLaINTIPFEFS— RESPONDENTS. 
Anp A T onidcka void ab initio—Suit for re- 
demption—Duty to restore benefit received, 
The heira of a meg, Sod which is void 
perty which tout a to the mortgagee he 
ived. 
bone poa] against a decree of the Sab- 
ordinate Judge, Partabgarh, dated the 
17th May, 1928, modifying that of the 
Munsif, Kunda = Partabgarh, dated the 
ary, 1928. 
Sh ED Thandra, for the Appellant. 
Messrs. Ali Zaheer and 8. N. Srivastava, 
for the Respondents. i l 
GMENT.—This appeal raises a 
dote question of law, namely, whether 
the heirs of a mortgagor can recover pro- 
erty mortgaged by & deed which is void 
Po initio without restoring to the mortgagee 
the benefit received, 
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The Court ofifirst instance decided in 
favour of the plaintiffs and the lower Ap- 
pellate Oourt has found that they must 
pay the amount of the original mortgage 
before they can obtain possession. There 
is no authority of this Court or of the Court 
of the Judicial Commissioner of Oudh bear- 
ing directly upon this casethough there are 
certain observations in the case of Mata Din 
Sah v. Shaikh Ahmad Ali (1) which support 
the view taken by the lower Appellate Court. 
The case of Dasrath v. Sondala (2) is of a 
different nature. Itisa case in which the 
mortgagee finding that his mortgage was 
void sued in a Court of Small Causes for a 
return of the consideration. In that case 
it was held that he was not entitled to 
recover the amount advanced on the void 
mortgage but only such sum as was due 
to him by a separate transaction prior 
to the es The Allahabad High 
Court has laid down that a case of this 
kind is governed by the ordinary rule of 
equity, that he who seeks equity, must 
do equity, and that the mortgagor can- 
not come into Court and take back 
the property while he still retains the 
mortgage money in his own hands. [See 
Bahoran Upadhya v, Uttamgir (3)]. This 
judgment followed several previous de- 
cisions of the same Oourt which were to 
the same effect and their Lordships parti- 
cularly stated that the case ofa mortgagee 
in similar circumstances seeking to recover 
possession from the mortgagor is different. 
Thelower Appellate Court considered that 
8. 650fthe Contract Act applied to this 
case but this decision is not one which is 
free from controversy, as thereis a con- 
flict of authority as to whether s. 65 refers 
to an agreement which is void ab initio 
in view of the fact that the words used are 
“when an agreement is discovered to be 
void or when a contract becomes void,” 

In my opinion it is not necessary to apply 
the principles of the Contract Act as the 
case is sufficiently governed by the rule 
of equity to which I have referred. I 
cannot differentiate between the case when 
the mortgagor himself seeks to recover 
the property mortgaged from that in 
which the sons of the’ mortgagor after his 
death'eome forward with a similar plea. 
Ina case of this kind the sons who are 
the heirs oftheir father are in the same 
position as their father. They have re- 


(1) 11 O. O. 1. 

(2) 93 Ind. Cas. 310; 3 O. W. N.217; A.L R,. 1026 
Oudh 270; L. R. 7 A. (O.) 81; 13 O. L. J. 499. 

(3) 12 Ind, Cas, 112; 8 A. L. J. 931; 33 A. 779. 
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ceived the benefit from the mortgage 
through him and they cannot recover posses- 
sion of the property without returning that 
benefit to the mortgages, A 
Iaeceptthe view taken by the lower 
Appellate Court and dismiss this appeal . 


with costs. 
G. H. Appeal dismissed. 


OUDH OHIEF COURT. 
Second O1vin APPeBAL No. 201 or 1928, 
November 20, 1928. 

Present :—Mr, Justice Hasan and 
Mr. Justice Pullan. 

Musammat AMINA BIBI —PrAINTIFP— 
~~ A PPBLLANT 
versus 
Sheikh MUHAMMAD IBRAHIM anp AN- 
org&gu—DnFBRNDANTS— RSsPONDENTa, 

Muhammadan Law—Dower—Fizing of dower after 
marriage—Transfer of Property Act (IV of 1882), 
8. 58 —Transfer of property in lieu of dower, validity 


0j. 

finder Muhammadan Law dower could be fixed at 
a period later than the celebration of tha marriage 
where it has not been fixed at the time of marriage. 
[p. 305, coL 2.] 

Bashir Ahmed v, Zobaida Khatun (1) and Kamar- 
un-nissa Bibi v. Hussaini Bibi (3), relied on. 

The act of transferring a small portion of & 
person's immoveable property to his wife in lieu of 
& portion of her dower debt amounts to no more 
than paying one creditor in full and leaving others 
unpaid and such an act is not voidable at the 
instance ofacreditor under 8.58, Transfer of Pro- 
perty Aot. lp. 305, col. 2; p. 306, col. 1.] 

Musahar Sahu v. Hakim l (3), referred to. 

Second appeal against a decree of the 
Bubordinate Judge, Rae Bareli, dated the 
l7th February, 1928, confirming that of the 
Mansif, Dalmau at Rae Bareli, dated the 
12th November, 1927. 

Mr. Akhlak Husain, for the Appellant. 

Mr. Akhtar Husain, for the Respondents. 

JUDGMENT.—This is the plaintiff's 
appeal from the decree of the Subordinate 
Judge of Rae Bareli, dated the 17th of 
February, 1928, affirming the decree of the 
Munaif of Dalmau, dated the 12th of Novem- 
ber, 1927. 

The plaintiff is wife of one Abdul Wahab, 
who was arrayed as defendant No,2in 
the suit out of which this appeal arises. 
Shaikh Muhammad Ibrahim, defendant 
No. 1, holds a decree for simple money 
debt against Abdul Wahab. In execution of 
that decree he desires to attach and bring 
to sale the property which is the subject- 
matter of the present suit. The plaintiff 
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intervenes in execution proceedings with 
a claim that the property in question had 
been gifted to her by her husband Abdul 
Wahab in lieu ofa portion of her dower 
debt by a registered deed executed on 
the 23rd December, 1926, This claim was 
rejected by the Court seized of the execu- 
tion proceedings. In consequence of this 
the present suit was brought The relief 
claimed isa declaration that the property 
in question is not liable to be 
sold in execution of the decree held by the 
defendant No.1 as against Abdul Wahab 
defendant No.2. The ground on which 
the relief is claimed isthe same which was 
urged by her in the execution proceedings 
to which reference has already been made. 
The only defence to the suit with which we 
are concerned was that the deed of gift is a 
fictitious transaction in the sense that 
there was no dower debt subsisting on 
the date of its execution in favour of the 
plaintiff and if that was true the deed was 
clearly voidable at the option of the 
creditor in virtue of the provisions of 
8. 53 of the Transfer of Property Act, 1882. 
The Courts below have given effect to 
this defence both in the premises and in 
conclusion. 

The judgment of the lower Appellate 
Court is primarily founded on conjectures 
and suspicions and with the aid of 
Counsel on both sides we endeavoured to 
extract any definite finding onthe ques- 
tion as to whether the dower debt had 
been paid up before the execution of the 
deed of gift in question. The jadgment at 
best can be interpreted to mean that 
it has not been proved that wife's 
dower subsisted. as adebt on the date 
of the execution of the deed of gift. But 
if there is no finding and indeed there is no 
evidence which could have supported such 
a finding, had it been given that the dower 
debt had been satisfied the learned Sub- 
ordinate Judge's surmises that it might 
have been paid up before because it was 
notshown to have been subsisting on the 
date of the gift is of no consequence 
whatsoever. he facts which are not 
disputed are that the plaintiff is the 
married wife of Abdul Wahab and that a 
dower of at least Rs, 10,000 was fixed either 
atthe marriage or at a subsequent period 
by the husband. The evidence furnished 
by the recitals in the deed of gift, which 
deed was proved by formal evidence as 
against the respondent though not 
conclusive in its nature is certainly 
admissible, It recites the fact of marriage, 
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the fixing of dower at the figure of 
Rs. 10,00 and it recites the further fact 
of the husband diecharging his obligation 
in respect of the dower debt tothe extent 
of Hs.1,000 by making transfer of a 
portion of his immoveable property. That 
the dower could be fixed at a period later 
than the celebration of the marriage isa 
proposition which cannot be disputed. 
A Bench of this Court, to which one of us 
wás a party, had occasion to consider this 
matter in the case of Bashir Ahmad v. 
Zobaida Khatun (1). On the authority 
of a decision of their Lordships of 
the Judicial Committee in the case of 
Kamar-un-Nissa Bibi v. Hussain Bibi 
2), it was held in that case that if no 
ower is fixed at the marriage it may he 
fixed later. We must, therefore, start with 
the initial fact that at least asum of Rs. 1,000 
was the amount of- dower fixed in favour 
of the wife bythe husband. The liability 
to discharge this dower debt rests on 
the husband and will continue to rest 
till he satisfiesit. There is no evidence 
on the record, indeed there was no positive 
case to that effect, that he had ever 
satisfied it at a date earlier than the date of 
the execution of the deed of gift, It 
follows thatthe dower debt to that extent 
was subsisting on the said date. By means of 
the transfer of a portion of his immoveable 
property under the deed of gift in ques- 
tion the husband discharges his liability 
for his dower debt. Ifthere were nothing 
else the transaction of gift must be upheld 
in favour of the wife but it is said that 
it cannot be so upheld because Abdul 
Wahab was heavily indebted on the date 
of the execution of the deed of gift. Itis 
true and thatis the finding of the learned 
Subordinate Judge that Abdul Wahab was 
so indebted. That, however, is no ground 
for refusing to give effect to the gift. 
In those circumstances the provisions 
of 8.43 of the Transfer of Property Act, 
1882, are aleo not applicable. It is 
admitted that Abdul Wahab is still 
possessed of large immoveable property. 
The share of his annual profits from 
zemindari, according to the finding ofthe 
learned Subordinate“ Judge, is about 
Rs. 2,00. Abdul Wahab's act of transferring 
a small portion of his immoveable property 
tohis wife in lieu of a portion of her dower 
debt in the circumstances of this case 


(1) 92 Ind, Cas. 205; 3 O. W.N. 105; A, L R. 1926 
Oudh 186; 29 O. O. 108; 1 Luck, 83. 

(3) 3 A. 260; 3 Suth. P. O, J. 804; 4 Ind, Jur. 538; 4 
Bar. P. O. J. 185 (P. O.). 
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amounts to no more than paying one 
creditor infull and leaving others unpaid. 
Such an act is not regarded in law to be 
voidable at the instance ofa creditor. We 
may here with advantage quote a passage 
from a decision of their Lordships of the 
Judicial Committee in the case of Mushar 
Sahu v. Hakim Lal (3). 

“Ag a matter of law their Lordships 
take it to be clear that in a case in which 
no consideration of the law of bank- 
ruptoy applies, there is nothing to 
prevent a debtor paying one creditor in 
fulland leaving others unpaid although 
the result may be that the rest of his 
assets will beinsufficient to provide for the 
payment of the rest of his debts. " 

The result is that the appeal is allowed, 
the decrees of the Oourts below are dis- 
charged and the plaintiff's claim is decreed 
with costs in all the three Courts. 


d. H. Appeal allowed. 

3) 33 Ind. Cas. 343; 43L A. 101; 30 M. L. J. 116; 
3 L. W. 207; 20 O. W. N, 393; 14 A. L. J. 198; (1818) 
1M. W. N. 198; 19 M. L. T, 203; 23 0. L.J. 405; 18 
Bom. L. R. 378; 43 0. 521 (P. O). 
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OUDH CHIEF COURT. 
Exgourion or Dons ÁPPBAL No. 13 
or 1924, 

November 7, 1928, 

Present :—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Pullan. 
COLLECTOR, CAWNPORE As THE 
MANAGER or Tus ESTATE or L. 
KAILASH NATH- —AP?PLICANT— ÁPPBLLANT 
versus 
HAMID ALI KHAN AND ANGTHER— 
Opposits Party—R&SPONDENTS, 

Benami transaction—Burden of proof of benami 
nature. 

In all cases where a party alleges that a certain 
transaction is bemami, the burden of establishing 
that the ostensible owner in whose name tho trans- 
action atanda is a benamidar lies upon the person 
who makes the allegation, b 507, col, 1. 

Maung Po Kin v. Maung Po Shein (1), followed. 

Appeal against an order of the Subordi- 
nate Judge, Lucknow, dated the 4th Feb- 
raary, 1928. P 

Mr. R. D. Sinha, for the Appellant, 

Messrs. H. Hussain and Abid Hussain, 
for the Respondents. 

JUDGMENT.—This execution appeal 
has arisen in the following manner. Two 
Lucknow  bankera Damodar Das and 
Girdhari Lal obtained on the 28th Feb- 
ruary, 1927, 8 simple money-deoree based 
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upon & promissory note against three 
e pou d Lala Nandan Prasad, 
Kailash Nath, who is now represented by 
the Court of Wards, Oawnpore, and is 
the appellant here, and Nawab Muhammad 
Ali Khan, the Taluqdar of Malihabad. 
On the 21st April, 1927, the decree. holders 
assigned this decree by a deed of sale in 
favour of Hamid Ali Khan the son of 
Néwab Muhammad Ali Khan the judg- 
ment-debtor. On the 5th May, 1927, 
Hamid Ali Khan made an application, 
which purported to be anapplication under 
O. XXI, r. 16, but which was not a com- 
plete application under that rule, to the 
effect that his name should be substituted 
for the name of the decree-holders, The rule 
requires not only thatan application to 
have the transfer recognised ba made bat 
that it should be accompanied by an ap- 
plication for execution, and in this appli 
cation there was no application for 
execution. But the matter is really of 
no importance, as obviously it was open 
to Hamid-Ali Khan to bring to the notice 
of the Court, which has passed the decree 
of the fact that the transfer had been made. 
Be this a3 it may, notice on that occasion 
was not served on Kailash Nath and a 
fresh notice was issued on the 19th of 
May, 1927. The service took place at Oawn- 
pore where Kailash Nath resides, It was 
proved by the affidavit of the  process- 
server that the notice had been taken to 
the house of Kailash Nath, who had been 
inside his house, that it has been sent 
to him by his servant and that Kailash 
Nath had 'deliberately refused to sign it. 
On the 3ist of August, 1927, Hamid Ali 
Khan applied for transfer of the decree 
for the purpose of execution to the Oourt 
of the Subordinate Judge of Oawnpore, 
a transfer certificate was issued and execu- 
tion was applied for in Oawnpore on the 
30th September, 1927. Kailash Nath then 
applied to the Lucknow Oourt, which has 
passed the decree, for a somewhat extra- 
ordinary relief. He first of all took the 
position that he had never received any 
notice of the transfer of the decree. If that 
had been his sole plea the transfer might 
have been held inoperative against him, 
notice should then have been issued to 
him and it would have been open to him 
to contést the validity of the transfer but 
in these circumstances if the transfer were 
set aside the decree would have remained 
in favour of Damodar Das and Girdhari 
Lal. The effective part of his objection 
was, however, that the decree must he 
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held to have been satisfied. He apparentlY cial Committee in a case from Rangoon: 


based this objection on the later part of 
r. 16, the very rule which he said had been 
transgressed, that where a decree for 
payment of money against two or more 
persons has been transferred to one of 
them it should not be executed against 
the others. The Court was asked to de- 
cide on these two contradictory pleas apd 
it found in favour of neither. This appeal 
has been filed and has raised the same 
pleas as had been raised in the Oourt 
below. 

We take first the plea that Kailash Nath 
did not receive the notice on the 23rd 
May, 1927. To prove that he did receive 
the notice Hamid Ali Khan called Abdul 
Aziz the process-server who had sworn 
that he had served it and a man called 
Ahmad Sher Khan who had accompanied 
this process-server for the purpose of 
identification. It is to be noted that in 
the report of service the process-server 
had stated that two servants of Kailash 
Nath by name Gajadhar Prasad and Kamta 
Prasad had been present at the time, 
Kailash Nath, Gajadhar Prasad and Kamta 
Prasad came into the witness-box to dec- 
lare that no such service had been effected. 
No attempt has been made to explain to 
us how Abdul Aziz was in a position to 
know that Kailash Nath had two servants 
of the names of Gajadhar Prasad and 
Kamta Prasad, if as a matter of fact he had 
not found them at the house. It is admit- 
ted that Kailash Nath had two servants 
of that name and these are the men who 
have given evidence. The learned trial 
Judge found that Abdul Aziz and Ahmad 
Sher Khan were telling the truth and 
that Kailash Nath, Gajadhar Prasad and 
Kamta Prasad were not telling the truth, 
We areof the same opinion, We thus find 
that service of the notice of transfer was 
duly made on Kailash Nath. 

The second point for our determination 
is whether the appellant has been able 
to establish that the assignment was 
made not to Hamid Ali Khan but to his 
father Nawab Muhammad Ali Khan. Un- 
less he can establish that plea his appeal 
must fail It is hardly necessary to 
state that in all cases where a party alleges 
that a certain transaction is benami the 
burden of establishing that the ostensible 
owner in whose name the transaction stands 
isthe benamidar lies upon the person who 
makes the allegation. This principle of 
law is very well koown. It was recently 
affirmed by their Lordships of the Judi- 


Maung Po Kin v. Maung Po Shein (1), 
at page 846* their Lordships say :— 

“To begin with, and this, nodoubt, is 
the mostimportant of all, all this property 
stood in the name of the deceased: and 
on some of the documents it is stated that 
the deceased (apparently the deceased 
in person) paid the money. Of course, 
the burden is on the appellant to displace 
the natural inference to be drawn from 
that fact. The burden is, no doubt, a^. 
difficult one to discharge, because in all 
these benamtdar transactions the very 
object of the parties is secrecy; but still 
the person who alleges that property 
conveyed to another belongs to him must 
prove his allegation and prove it beyond 
reasonable doubt." 

Thus it was for the appellant to 
establish his allegation. Has he succeed. 
ed in doing so? 

* * * * * 

Taking all the circumstances together 
we agree with the learned trial Judge that 
they are absolutely insufficient to justify 
a finding that the transaction was benami, 
We accordingly dismiss this appeal with 
costs. 

G. H. Appeal dismissed. 
an 96 Ind. Cas. 142; 3 O, W. N. 845; A. L R.1928 


77; 94 A.L J. 758; 4R. 518; 310. W.N, 253; 
38 M. L. T. 70 (P. 0). 


*Page of 30. W. N.—L[Ed.] 
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OUDH CHIEF COURT. 
Civit APPLICATION No. 14 or 1928, 
November 22, 1928. 
Presgent:—Mr. Justice Hasan, Aotg. Chief 
Judge, and Mr, Justice Pullan, 
Lala MANOHAR LAL —PLAINT!FF— 

APPLIOANT 


Versus 
MOHRE LAL AND OTHHRA—OPPOSITH 


Parry, 

Civil Procedure Code (Act V of 1908), 8, 115—~Case 
appealable to Court other than High Court—Revision 
competency of—' No appeal lies thereto", meanin and 
effect of--Error of law affecting jurisdietvon— [nter- 
ference—Sale of goods—Hzxecution of promissory note 
for price-Original cause of Action, whether extingu- 


ished, 

The fact that the law allows a first and only 
appeal to a Court which is not a High Court and 
that that appeal has been preferred and decided ig 
clearly not a ground for ousting the High Oourt 
from the jurisdiction with which it is invested 
under the provisions of 8. 115 ofthe Code of Civil 
-Procedure of calling for the record of any case 
which has been decided by any Court subordinate to 
the High Court, [p. 508, eol, 2.] 
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_ The question of jurisdiction is primarily a ques- 
tion of law but ifa Oourt appears to have exercised 
a jurisdiction not vested init by law or to have 
failed to exercise & jurisdiction so vested or to 
have acted in the exercise of ita jurisdiction illegal- 
ly or with material irregularity then it becomes a 
question of law in which the question of jurisdic- 
tion is involved and falls within the purview of 
8. 115 ofthe Code of Civil Procedure. [ibid ] 


The subsequent execution of a promissory note 
for $he price of articles purchased" will not extingu- 
isk the original cause of action of the seller. to 

ə for the price of the articles. |p, 509, col. 2.] 


Application against a decree of the District 


Judge, Sitapur, dated the 16th January, 
1928, upholding that of the Sub-Judge, 
Bitapur, dated the 3Uth Dacember, 1927. 
Mesars. A. P. Sen and S. C. Das, for the 
Applicant. 
Mr. H. D. Chandra, for the Opposite 
Party. 


ORDER.—This is an application in 
revision under s, 115 of the Oode 
of Civil Procedure by a plaintiff whose 
plaint has been returned by the Court of 
the Subordinate Judge of Sitapur for 
presentation to another Oourt on the 
ground that the former Court had no 
jurisdiction to entertain it. The order of 
the Subordinate Judge has been affirmed 
on appeal by the District Judge of Sita- 


pur. 

At the hearing of the application a 
preliminary objection was taken by the 
opposite party that no revision lay ina 
case of this nature. In support of this 
objection reliance was placed upon a 
decision of a Bench of the High Court 
of Allahabad in the case of Jwala 
Prasad v. East Indian Railway Company 
(1). In that case it was admitted that the 
District Judge, who had affirmed the 
decision of the Court of first instance on 
appeal, had jurisdiction to entertain the 
appeal before him. This being so, the 
learned Judges proceeded to say: 

“If in the exercise of his jurisdiction 
he committed an error (we do not hold 
that he did so) that does not give the 
applicants a right to apply in revision 
under s. 115 of the Oode of Civil Proce- 
dure.” It will be geen from what we have 
quated just now that the ratio decidendi 
of the decision was that the Distriet Judge 
had no jurisdiction to entertain the appeal. 
It does not appear that the learned Judges 
were invited to entertain the application 
in revision a3 against the order of the 
Oourt of first instance. What would have 


(1) 46 Ind, Oaa, 99; 16 A. L, J. 535. 
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been their decision had they been so 
invited we need not pause to conjecture. 
The fact that the law allows a first and 
only appeal in & case of thia nature to 
a Oourt which is not a High Court and 
that appeal has been preferred and decid- 
ed is clealy not a ground for ousting the 
High Court from jurisdiction with which 
iteis invested under the provisions of s. 
115 of the Code of Oivil Procedure of 
calling for the record of any case which 
has been decided by any Court subordi- 
nate to the High Court. An appeal isa 
bar only in acasein which it lies to the 
High Oourt; the words being “and in 
which no appeal lies thereto” (that is 
the High Court). 

Every Court must be deemed to be pos- 
sessed of jurisdiction to decide the ques- 
tion whether it has jurisdiction to enter- 
tain a certain suit or appeal or not and 
to that extent it may be conceded that 
the District Judge had jurisdiction. The 
question of jurisdiction is primarily a ques- 
tion of law but if a Court appears to 
have exercised a jurisdiction not vested 
in it by law or to have failed to exercise 
a jurisdiction so vested or to have acted 
in the exercise of its jurisdiction illegally 
or with material irregularity then it 
becomes a question of law in which the 
question of jurisdiction is involved and 
falls within the purview of s, 115 of the 
Oode of Civil Procedure. “The section 
is", to use the words of Lord Atkinson 
in the case of Balakrishna Udayar v. 
Vasudeva diyar (2) "not directed against 
conclusions of law or fact in which the 
question of jurisdiction is not involved”. 
In the preceding sentence his Lordship 
said: “It will be observed that the section 
applies to jurisdiction alone, the irregular 
exercise, or non-exercise of it, or the 
illegal assumption of it." In the present 
case the learned District Judge has 
affirmed the order of the Oourt of first 
instance which Court had arrived at a 
conclusion of law which involves the 
question of jurisdiction. We are, there- 
fore, of opinion that the applieation be- 
fore us is maintainable and we overrule 
the preliminary objection. 

The circumstances bearing on the merits 
of the case are as follows:—There were 
four defendants to the suit out of which 


(2) 40 Ind. Oas. 650; 441. A 261; 15 A. L. J. 645; 2 
P.L. W. 101,33 M. L. J. 69,98 O. L J. 143; 19 
Bom. L. R. 715; (1017) M. W. N. 638; 40 M. 793; 6 
L. d 501; 22 0, W. N. 50; 11 Bur. L T. 48 
(P. 0). 
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only one appeared in the Court of first 
instance and raised a plea of absence of 
jurisdiction in the Oeurt of the Subordinate 
Judge of Sitapur. The plea has been 
upheld by both the lower Courts, as we 
have already stated. Prima facie the 
question of jurisdiction must be decided 
on the averments contained in the plaint 
and in the present case nothing has 
appeared in the evidence so far it was 
admitted on this question to displace 
that view. In para. 1 of the plaint 
the plaintiffs stated that they were the 
owners of a firm in Biswan in the District 
of Sitapur carrying on a business of bro- 
kerage in grain and molasses. In para. 
2 it was said that the defendants were the 
owners of a firm in the Cantonments of 
Nimach within the territory of Gwaliar. 
In para. 3 it was alleged that the 
defendants’ firm purchased molasses from 
the plaintiffs’ firm of the value of Rs. 11, 578 
odd between the 13th of December, 1923, 
and the 27th of January, 1924; that the 
price of other purchases made by the 
defendants amounted to Rs. 93, and that 
the defendants’ firm paid in from time 
to time the sumof Rs. 7,699, to the 
plaintifis’ firm. In para. 5 it was stated 
that accounts were adjusted between the 
parties on the 24th of March, 1924, and a sum 
of Rs, 4,00J was found due to the plaintiffs 
from the defendants which the defendants’ 
firm promised to pay in four equal in- 
stalments, viz, 16th of October, 1924, 14th 
of April, 1925, 11th of October, 1925, and the 
9th of May, 1926. In para. 8 the cause 
of action for the present suit laid for the 
recovery of the above-mentioned instalments 
together with interest was stated to have 
accrued on the 24th of March, 1724, the 
date on which the accounts were adjusted, 
and also on the four dateson which the 
instalments became due. It further ap- 
pears that the defendants executed four 
promissory notes every one of the value 
of Rs. 1,0u0 corresponding to the instal- 
ments mentioned above in favour of the 
plaintiffs. These notes were produced by 
the plaintiffs, They also produced two 
letters written by thedefendants of dates 
subsequent to the dates of the instal- 
ments whereby they promised to send 
the money due to the plaintiffs to their 
firm at Biswan. These letters have been 
duly proved and accepted in evidence, 

In the above stated circumstances and 
on those facta we are of opinion that the 
learned Subordinate Judge by returning 
the plaint has failed to exercise the 
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jurisdiction vested in him by law. It 
was agreed in the Court of firstinstance that 
the accounts which were adjusted on 
the 24th of March, 1924, were adjusted at 
Nimach. It was not argued before us 
that that fact alone divested the Sitapur 
Oourt of the jurisdiction which it has 
otherwise possessed, The plaintiffs had 
further pleaded that there was an oral 
agreement subsequent to the execution of 
the promissory notes under which the de- 
fendants had undertaken to re-pay the 
money at Biswan. This plea has failed on 
evidence and was not re-opened before us. 

The primary transaction of the sale 
and purchase of molasses must be assum- 
ed onthe allegations made in the plaint 
to have taken place at Biswan and the 
defendants’ liability for the price of the 
articles purchased by them naturally arose 
out of that transaction. This being so 
it is clear that the cause of action for the 
present suit arose at Biewan. The execu- 
tion of the promissory notes at a subse- 
quent date and at Nimach cannot, in our 
opinion, extinguish the cause of action 
just now mentioned. There was no fresh 
contract between the parties, the evidence 
for which might have been intended to 
be created-by the execution of the promis- 
sory notes. The old liability for the 
price of the articles was the real and 
indeed the sole consideration supporting 
the promissory notes. Inthis view of the 
case itis not necessary to enter into the 
discussion as to whether the English rule 
that it is theduty of a debtor to find and 
pay his creditor would be applicable or 
not had this suit been founded on the 
promissory notes alone and not on any 
antecedent, independent and completed 
transaction. 

We accordingly allow this application, 
set aside the orders passed by the lower 
Courts and remand this case to the Oourt 
of first instance with directions that the 
suit be reinstated in its original number 
inthe register of suits in that Court and 
tried according tolaw. Having regard to 
the fact thatthe plaint was not carefully 
worded we make no order as to costs in 
favour of the plaintiffs. . The parties will 
bear their own costs in all the three Courts 
up to this stage. 


G, H, Application allowed, 
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OUDH CHIEF COURT. 
First Civin ÁpPRAL No, 31 or 1928. 
October 2, 1928. 
Present:—BSir Louis Stuart, Kr., Ohief 
Judge, and Mr. Justice Raza. 
Maulri MAQSOOD ALI~Puatntire 
—APPRLLANT 


versus 
DEPUTY COMMISSIONER, 
BARA BANKI AND ANOTHER—DBRBFENPANTS 
— RESPONDENTS. : 

U. P. Court of Wards Act (IV of 1012), 8 54, 
whether mandatery—Swit filed within less than two 
months, competency of. 

The provisions of s. 54 of the U., P. Oourt of 
Wards Act, 1912, are mandatory anda suit instituted 
within less thantwo months of the delivery of the 
notice prescribed under that section is liable to be 
dismissed. 

Bhagchand Dagadusa Gujrathi v, Secretary of State 
for India (1), referred to. ) 

Bachohu Singh v. Secretary of State for India (2), 
not followed. 

First appeal against a decree of the Ad- 

' ditional Subordinate Judge, Fyzabad, dated 
the 28th November, 1928. 

Messrs. H. Husain and Naim Ullah, for 
the Appellant. 

Messrs. G. H, Thomas and H. K. Ghosh, for 
the Respondents. 

JUDGMENT.—This is a plaintiffs 
appeal against the dismissal of his suit. 
The facta are as follows. The plaintiff 
alleged that Thakur Muhammad Idris 
Khan, a talugdar of the Bara Banki 
District, borrowed four thousand rupees 
from ‘him on the 7th of June, 1924, and 
executed onthat date a promissory note 
in his favour, The transaction is alleged 
to have taken place at the house of the 
plaintiff at Fyzabad. On the 8th May, 1926, 
the estate of Thakur Muhammad Idris 
Khan was taken under the management 
of the Gourt of Wards of the United 
Provinces in accordance with the provisions 
of Local Act IV of 1912. The Notifica- 
tion required unders. 15 was duly made 
and on the 29th May, 1926, 8 notice was 
published in thé Gazette in accordance 


with the provisions of s.17 of that Aot 


directing -all persons having claims to 
notify the same in writing to the Deputy 
Commissioner within six months from the 
date of the publication of the notice. 
In: accordance with the notice under s. 17 
the plaintiff submitted an application 
sometime in August, 1926, in which he 
stated that Thakur Muhammad Idris Khan 
had borrowed four thousand rupees from 
him and executed a promissory note in his 
favour on the 7th June, 1924. -He asked 
that the amount due upon this promissory 
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note with interest upto the 7th August, 1926; - 
should be paid to him. He did not enclos? 
the original of the promissory note. He 
enclosed a copy. Hestated that he would 
produce the original if required. This 
application is Ex. A-1. 

The Deputy Oommissioner made in- 
quiries into the matter and an order was 
passed on the 15th March, 1927, refusing 
t$ accept liability. On the 17th May, 1927, 


the plaintiff sent Ex. A-2 to the Deputy — 


Commissioner. This was & post card in 
which hestated that unless hereceived the 
amount due on the promissory note within 
& very short period he would institute a 
suit againstthe Court of Wards. The suit 
out of which this appeal arises was in- 
stituted accordingly on the 13th July, 1927, 
The Oourt of Wards took certain pleas. 
Most of these were decided against them. 
Tt was decided in spite of their contest that 
the Ward had borrowed four thousand 
rupees from the' plaintiff on the 7th June, 
1924,and had executed the promissory 
note produced. It. was further decided 
that there was nothing in the provisions of 
s. 22, Local Act IV of 1912, which 
prevented the production of that promissory 
note in evidence. But the suit was dis- 
missed on the finding that it failed because 
it had been instituted within less than two 
months of the delivery of the notice in 
writing at the Deputy Commissioner's 
office. This finding was based on the 
provisions of s. 54, Local Act IV of 1912. 
The notice Ex. A-2, as we have stated, was 
dated the 17th May, 1927, and the suit 
was instituted on the 13th July, 1927. i 

The learned Government Advocate who 
has appeared on behalf of the Oourt of 
Wards has, in supportof the lower Court's 
decision, relied upon pleas which the lower 
Oourt found against him. He has ques- 
tioned the correctness of the finding that 
the money was ever borrowed although he 
does not suggest that the promissory note 
was forged, He further maintainsthat the 
promissory note in question is not admis- 
sible in evidence. In respect to the first 
point we have to note that the circumstances 
of the loan were certainly unusual. The 
plaintiff is a small landed proprietor in the 
Fyzabad District who works as Manager of 
an Estate of the Basti District on a salary 
of Rs. 150 à month. According to the evi- 
dence he met Thakur Muhammad {Idris 
Khan who is a resident of Bara Banki at 
his (the plaintiff's) house in Fyzabad where 
the plaintiff happened to be for two days. 
Thakur Muhammad Idris Khan saying that 
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- he wanted money very badly the plaintiff 
advanced him the sum, which amounted to 
more than two years of his salary 
as manager, in currency notes and 
accepted a promissory note without security. 
The plaintiff did not himself give evidence. 
As, however, the Court of Wards didnot put 
the plaintiff in the witness-box we are not 
disposed to differ from the finding of the 
lower Oourt which heard the evidence. 
respect tothe second point we agree with 

. the learned Government Advocate that 
tbis promissory note was not admissible in 
evidence. Under the provisions of s. 17 it 
was the duty of the plaintiff to place the 
original promissory note with atrue copy 
before the Deputy Commissioner of Bara 
Banki. The Deputy Commissioner would 
then have marked the original for the 
purpose of identification and, after examin- 
ing and comparing the copy with it would 
have retained the copy and returned the 
original to the plaintiff. The plaintiff did 
not produce the original and the fact that 
he said that he would produce it if it 
was required did not absolve him 
from the consequences of its non-produc- 
tion. The consequences of its non-pro- 


duction are given in s. 22. As he did 


not produce it the document was not 
admissible in evidence. This, however, 
does not affect the case, for the plaintiff had 
aright to sue upon the debt itself apart 
from the document. ] 

We now come to the last and most 
important point. It cannot be denied that 
if Ex. A-2 is taken to be the notice re- 
quired by law the suit must fail. The 
provisions of s. 54 are mandatory. What- 
ever may have been opinions in the past 
as tothe effect of non-compliance with 
such provisions the question is now 
definitely settled by the decision of their 
Lordships of the Judicial Oommittee in 
Bhagchand Dagadusa Gujrathi v. Secretary 
of State for India (1) There their Lord- 
ships were not dealing with the provisions 
of 8. 54 of Local Act IV of 1912, but 
they were dealing with the exactly 
similar provisions of s. 80o0fthe Code of 
Oivil Procedure, This decision is absolute 
authority for the finding that, whatever 
view may be taken asto the hardship of 
the case a suit instituted within less 
than the period prescribed must be dis- 


(D 104 Ind. Oas. 257; 54 I. A. 388; 53 M L. J. 81; 
AL R. 199/ P. O. 176; 35 A. L. J. 641; 29 Bom. L. R. 
1227; (1937) M. W. N. 561; 46 O. L. J. 76; 1 Luck. 
eo 51 B. 725; 32 O. W. N.61; 26 L. W. 809 
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missed. It is, however, argued that 
Ex. A-1 was sufficient notice within the 
meaning of s. 54. It certainly was not put 
forward as & notice of that nature in the 
plaint for there is no reference in the 
plaint to s. 54. Theonly reference is to 
"Sg. 16" which was written in the fifth 
paragraph of the plaint by error for s. 17. 
The learned Counsel's argument has 
been that Ex, A-1 was sufficient in itself 
and that at any time which was more than 
two months after the receipt of Ex. A-1 
the suit could be instituted without further 
notice, The learned Government Advocate 
has pointed out that ifthis were the case 
it is difficult to see why the plaintiff sent 
Ex. A-2. But apart from that we are 
of opinion that under the Court of 
Wards Act (Local Aot IV of 1912) two 
notices are necessary before a suit of 
this nature can beinstituted. In ac- 
cordance with the provisions of s. 17 the 
creditor has to present his claim. The 
Court of Wards may accept the claim. 
Then there will be no need for & suit. 
If the Court of Wards does not accept 
the claim the creditor has then to proceed 
toa suit under the provisions of s, 20 and 
if the creditor does proceed toa suit he 
has then to issue the notice required 
under s. 54 and the suit cannot be 
instituted until -two months have expired 
from the date of the delivery of the 
second notice. Thus this suit must be dis- 
missed for the following reason. Exhibit 
A-2 is a sufficient notice under s. 54 but 
the suit has been rightly dismissed be- 
cause it was instituted’ within less than 
two months. The object of granting the 
two months to the Court of Wards is 
apparently to give two months’ time 
for the preparation of the defence. 


The learned Counsel for the appellant 
has argued that in any circumstances the 
suit should not be dismissed but that the 
plaint should be rejected under the pro- 
visions of O. VII, r. li (d) We do not 
consider thatthe suit appeared from the 
statementin the plaint to be barred by 
law and we do not think that that rule 
had any application. He has pointed 
out to us that ina suit which was filed 
in a similar manner a Bench of the 
Allababad High Court stated in Bachchu 


‘Singh v. Secretary of State for India (2) 


that the plaint ought to have been reject. 
ed under the provisions of s, 54 (c) of 
oid Codeof Oivil Procedure. That clause 


(3) 25 A, 187. 
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was exactly the same as O. VII, r. 11 (d). 
The learned Judges composing the Bench 

ave no reasons for this conclusion and 
did not give any effect to it, for we find 
that the suit with which they were concern- 
ed had been dismissed by the Subordi- 
nate Judge and as their order was an 
order dismissing the appeal the plaint was 
apparently not rejected. Their Lordships 
said: “It ought to have been rejected” but 
gave no effect to the view. We have only, to 
note in respect of this‘point that exactly the 
same question could have been raised in 
Bhagchand Dagdusa Gujrathi v. Secretary 
of State for India (1). There the 
suit had been dismissed by the 
District Judge, The appeal had been 
dismissed by the High Oourt and the 
appeal was again dismissed by their 
Lordships of the Judicial Committee. 
Tt was not there suggested that the proper 
procedure was to reject the plaint. In a 
case such as this we are of opinion that 
the suitis not on the face of it barred by 
law. The very arguments which have 
been advanced in appeal show that the 
suit on the face of it is not barred by law, 
as the suit has been found to be a suit 
that haa to be dismissed after consideration 
ofthe legal arguments. Therefore we are 
unable to accept this view ofthe learned 
Counsel. We cannot take the course of 
ordering the plaint to be rejected. The 
course that rr is that we dismiss 

is appeal with costs. 
e xs ‘ Appeal dismissed. 
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OUDH CHIEF COURT. 
Sgconp Civir APPBaL No. 259 or 1928, 
November 8, 1928, 

Present :—Mr. Justice Pullan. 
Sheikh ABDUL HAQ—PraINTIFP 
— A PPBLLANT 
versus 
Sheikh SHAHAMAT ALI—DBHFENDANT 
—~RESPONDENT. 

Basements Act (V of 1882), s. 1ó—Easement broken 
for more than two years before suit—Limitation— 
Right to eollect fruits on adjoining land, 

No easement can be claimed under s, 15 of the 
Basements Act where it has been broken for a 
period of more than éwo years before the suit 18 
prot ra Whether an owner of fruit trees can 
acquire an easement for collecting the fruits upon 
his neighbour's land. f 

Appeal against a decree of the Subordi- 
nate Judge, Sultanpur, datedthe 30th April, 
1998, confirming that of the Munsif, 
Musafirkhana at Sultanpur, dated the 7th 
November, 1928. 
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Mr. J. N. Misra, for the Appellant. 

Mr. H. Husain, for the Respondent. 

JUDGMENT.—The suit from which 
this second appealarises was brought by 
the owner of a mahua tree. He complained 
of the construction of & wall by the de- 
fendant which prevented him from collect- 
ing the fruit of his mahua tree, the branches 
of which overhang the wall and the flowera 
of which fall upon the defendant's land. 
The suit has been dismissed on the ground 
that the plaintiff cannot acquire a right of 
easement for collecting the fruit on his 
neighbour's land when the branches of the 
iree themselves overhang that land, and 
this view is, no doubt, in accordance with 
the English view as stated by the House of 
Lords in Lemmon v. Webb (1) and in 
various rulings of the High Courts in 
India. I have not been referred to any 
ease in which the owner of the fruit trees 
get up his right of easement to collect fruit 
on his neighbour's land, but the general 
principle is the same. Were it necessary 
to decide the present suiton this ground, I 
should feel some hesitation in doing so, 
because it appears to me that in this 
country there must be numerous cases in 
which owners of fruit trees, particularly 
mahua trees, are bound to collect their 
fruit om their neighbeur's land or not 
collect it &t all. In the present case, how- 
ever, there is a question of limitation which 
must be decided against the appellant. 
The Courts below have found on the evi- 
dence that the wall was construeted three 
years before the suit was brought and no 
easement tan be claimed, under s. 15 of 
the Easements Act, where it has been 
broken for a period of more than two years 
before the suit is brought. Thuson this 
ground I am compelled to uphold the deci- 
sions ofthe Oourts below and I dismiss 
this appeal with costs. 

Appeal dismissed. 


G. H. i 
(1) (1895) A. O, 1; 64 L, J, Oh, 205; 11 R116; 71 L, 
T. 047, 59 J. P, 564, 
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RANGOON HIGH COURT. 
Frest Orvin APPEAL No. 87 or 1928, 
July 4, 1928. 

Present:—Sir Henry Pratt, KT., 
Officiating Ohief Justice, and 
Mr. Justice Cunliffe. 

OHAN PYU-—-PLAINTIFF—ÀPPRLLANT 
versus 
SAW SIN AND orapes—Daren pants, 

—REBFONDENTS, 

Chinese Buddhists in Burma, law applicable to— 
Power of Chinamen in Burma to make Will—Burma 
Laws Act (XIII of 1898), s. 18 (1) (a)— Buddhist 

w', meaning of—Burmese Buddhist Law—Keittima 
adoption, essentials of. s 


Chinamen in Burma are entitled to dispose of their 
property by Will, [p. $15, col. 2.] 

Per Pratt, Offg. C. J.—Ordinarily, the Chinese 
Oustomary Law governs the succession to the estate 
of a Ohinaman domiciled in Burma and under the 
Chinese Qustomary Law, a Ohinaman may dispose of 
his properties by Will. [p. 515, col. 2.] 

Even if Ohinamen in Burma are governed by 
the Burmese Buddhist Law, a custom having the 
force of law is prevalent among them whereby they 
can dispose of their property by Will [ibid 


The expression ‘Buddhist Law’ in s. 13 (1) (a) of 
the Burma Laws Act does not necessarily mean the 
Burmese Buddhist Lew but means the Buddhist Law 
i appels to the parties in the case. [p. 515, col. 1] 

- Neither ceremony nor written documentis neces- 
sary to constitute a keittvma adoption. There must 
be, on the one hand, the consent of the natural 
parents, and, on the other, the taking of the child by 
the adoptive parent with the intention and on the 
footing that the child shall inherit. [p. 516, col. L 

Per Cunliffe, J— Though the expression ‘Buddhist 
Law' ing. 13 (1) (a) of the Burma Lawa. Act does not 
mean Burmese Buddhist Law, the Full Bench ruling 
in Ma Yin Myav. Tan Yauk by (7) to the effect that 
it has that meaning is binding on the Courts of 
Burma, and Ohinamen domiciled im Burma must 
be deemed to be governed by Burmese Buddhist Law. 
[p. 518, ool. 1.] 

A custom, having the force of law, however, 
prevails among Ohinamen of Boa ae which the 
can dispose of their properties by Will. [p._518, co 
3.] 


First appeal against the judgment of the 
Original Side in Civil Regular No. 13 of 
1827. 


Mr. Kyaw Din, for the Appellant. 
Mr. Leach, for the Respondents. d 


JUDGMENT. 


Pratt, Offg. J.—Plaintiff Ohan Pyu, alias 
Ohan Kyin Hlyan, sued, on the allegation 
that he was the ‘keittima’ adopted son of 
Chan Ma Phee deceased, for a declaration 
that the Will of Ohan Ma Phee was invalid, 
for administration of the estate, and for 
a one-fifth share therein. 

Ohan Ma Phee was a Chinaman from 
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age of 16 orl7. He married a Burmese 

Buddhist wife by name Ma E Mya. He 
left a Will ab his decease in which he 
bequeathed to plaintiff and his children 
after him the income ofcertain property- 

Plaintiff's case was that Chan Ma Phee 
being a Buddhist the Burmese Buddhist 
Law was applicable to him and he (ie, 
Chan Ma Phee) could not makea Will. 

As 'keittima ' adopted son plaintiff 
claimed under the Burmese Buddhist Law 
a right to succeed on an equality with the. 
natural sons. ME: 

The defence was that although Ohan. 
Ma Phee was a Chinese Buddhist he was 
governed by Ohinese Customary Law and 
had the right to make a Will. It was 
denied that plaintiff was adopted with any 
right of inheritance. . 

The two main points for decision, there- 
fore, were, whether the deceased was gov- : 
erned by Ohinese Oustomary Law, and if 
not, whether it was proved that plaintiff 
was his‘ keittima ' adopted son under the 
Burmese Buddhist Law. 

It is not disputed that, if it is held 
that the succession to Chan Ma Phee's 
estate is governed by Chinese Customary 
Law, plaintiffs case falls to the ground. 

The learned Judge on the Original Side 
framed as first issue ‘what law governs 
the succession to Ohan Ma Phee’s estate’, 
but after discussing the authorities on the 
point, came to no decision on this issue, 
and held that on the assumption that 
Burmese Buddhist Law was applicable 
plaintiff had failed to prove that the 
deceased adopted him as his ‘keittima’ son, 
and had, therefore, no claim to inherit. 

The suit was accordingly dismissed. To 
my mind under the circumstances the 
more satisfactory.course is to decide first 
what law applies to the succession to the 
deceased's estate. i 

It has been the almost invariable practice 
for the Oourts of this Province to apply the 
Ohinese Oustomary Law, so far as it was 
known, to the succession to the estate of 
Ohinese resident in Burma. i 

The right of the Ohinese to make Wills 
has also been recognised to which fact the 
insertion in the Burma Courts Manual, and. 
before that in the Lower Burma Oourts 
Manual and the Upper Burma Oourta 
Manual, of an Appendix on Ohiness Wills 
is eloquent testimony. s 

It is, however, contended on behalf of 
plaintiff that in the rulé laid down ins, 13 
(1) of the Burma Laws Aot (1898) that 


f| 


Amoy, who settled down in Burma atthe herein any suit or other proceeding in 
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' Burma it is necessary for the Court to 
decide any question regarding succession, 
inheritance, marriage or caste, the Buddhist 
Law shall form the rule of decision in cases 

here the parties are Buddhists, except in 
so far as such law has by enactment been 
altered or abolished, or is opposed to any 
custom having the force of law, the words 
“Buddhist Law” must be interpreted to 
mean the Buddhist Law prevailing in 
Burma. f $ 

In Hong Ku v. Ma Thin (1), it was held 
by the Special Court of Lower Burma that 
the Buddhist Law as administered in 
Burma is not usually applicable to Chinese 
residents. 

In an exceedingly able and erudite 
judgment Jardine, J, discussed the 
construction of s. 4 of the Burma Courts 
Act (corresponding to s. 13 of the present 
Laws Act) where the words used are also 
“the Buddhist Law in cases where the 
parties are Buddhists" and observed “I 
know of no authority for the proposition 
that the Dhammathator even the general 
body of-Buddhist Law is an exclusive lex 
loci. Under s. 4 of the Courts Act it be- 
comes one of several leges fori”. 

He also pointed out that in s.4 of the 
Courts Act the word Buddhist is not limited 
by such words as Burmese, religious or 
written. Towards theend ofthe judgment 
he further remarked, "questions of a similar 
kind are also liable to arise wherever 
Ohinese communities are settled; and the 
Chinamen are found everywhere, especially 
in the towns”. In the judgment reference 
was also made to the received opinion of 
the Judges of the Supreme Oourt at Hong- 
kong that a Ohinaman.can make a Will, 
subject to the vague control of the family 
or clan. 

Jardine, J,'s judgment in Hong Ku's case 
- (1) was discussed in the Bench ruling of the 
Lower Burma Ohief Court in Fone Lan 
v. Ma Gyee (2) by Fox, J., who held that 
in s. 13 ofthe Burma Laws Act the term 
Buddhist Law must be read as meaning the 
law of succession, marriage, eto , applicable 
to the Buddhist parties to the case, 
and thatthe law of succession applicable 
toa Chinese Buddhist was Customary Law 
wholly unconnected with the Buddhist 
faith. 

This ruling was followed in Ma Kwai 
v. Yeo Choo Yone (8) where a Bench of 


1) 8. J. L. B. 135, 
3) 2 L. B. R. 95. 
X 3) 57 Ind. Cas. 900; 10 L. B.R 159; 13 Bor, L. T. 


fo. 
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the Lower Burma Ohief Oourt held that 
the Ohinese Customary Lawis the Law of 
Succcesion applicable to Chinese Buddhists 
and contemplates the disposition of pro- 
perty by Will. : 

In Maung Po Maung v. Ma Pyit Ya (4) 
where both the parties were Ohinese, it 
was held by a Bench of this Court, after 
denging the authorities at length that 
the law of inheritance applicable is the 
Ohinese Customary Law. This was applied 
to the estate of a Chinese Buddhist woman 
who had taken a Burman for her second 
husband. 

In Ma Sein v. Ma Pan Nyun (6) the 
Bench went still further and held that, 
where a Burmese woman married to a 
Ohinese Buddhist attached herself to the 
Ohinese community and adopted her hus- 
band's religion, succession to her estate 
was to be governed by Ohinese Buddhist 
Law that is to say Chinese Customary Law. 

In Man Han v. R.M. A. L. Firm (6) 
Chari, J., doubted whether Ohinese Ous- 
tomary Law would apply to the property 
acquired by the wife by her personal 
exertions. 

Reeently, however, in Ma Yin Mya v. 
Tan Yauk Pu (7) it was held by a Full 
Bench of this Court (1) that the Burmese 
Buddhist Law regarding marriage is prima 
facie applicable to Ohinese Buddhists as 
the lex loci contractus, (2) that to escape 
from the application of Burmese Bud- 
dhist Law regarding marriage a Ohinese 
Buddhist must prove that he is subject to 
a custom haying the force of law in Burma 
and that that custom ia opposed to the pro- 
visions of Burmese Buddhist Law appli- 
gable to the case; and (3) that in ease the 
matter in issue is the marriage of a Bud- 
dhist Ohinaman witha Burmese Buddhist 
woman, he must show that the applica- 
tion of the custom having the force of 
law will not work injustice to the Bur- 
mese Buddhist woman. ik. 


Tt has been argued before us with 
great plausibility that the effect of this 
ruling is that the Burmese Buddhist Law 
will extend to thecase of the inheritance to 
the estate of a Ohinese Buddhist resident 
in Burma, 


(4) 14 Ind. Oas. 933; 1R. 161; 2 Bur. L. J, 79; A. L 
R. 1923 Rang. 180, 
5) 80 Ind. Cas. 749; 2 R.94; A. I. R, 1924 Rang. 


(6) 97 Ind. Uas. 876; 4 R. 110; A.J. R. 1926 Rang. 


7) 104 Ind Oas. 478; 5 R. 406; 6 Bur, L. J. 185; A. 
IR, 1927 Rang, 205. 
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Iu the course of his judgment in Ma 
Yin Mya's case (7) the learned Onief Justice 
observes :—'' The phrase in 8. 13 (1) of the 
Burma Laws Act is ‘the Baddhist Law in 
cases where the parties are Buddhists, ' and 
not the Burmese Buddhist Law, We know 
that there are Ohiaese, Tibetan, Siaha- 
lese and Ohittagonian Buddhists. 
The only Baddhist Law, however, in 
my opinion, of which the Courts of this Pro- 
vince have ever taken cognizance is Burmese 
Baddhist Law. And for a foreign Bud- 
dhist to escape from the application of 
Burmese Buddhist Law he must show that 
he is subject to a custom having the force 
of lawin this country and that that custom 
is opposed to the provision of Burmese 
Baddhist Law applicable to the case.” 

lt is clear from this passage that the 
learned Chief Justice's view was that the 
expression Baddhist Law in s. 13 of the 
Barma Laws Act means the Baddhist Law 
prevailing in Barma. 

His answer to the reference, in which 
the other Judges concurred, however, was 
confined strictly to the Buddhist Law of 
marriage, where the important poiat is the 
lex lect contractus. 

Taere is, therefore, to my mind, no obliga- 
tion to extend the ruliag regarding the 
law of marriageto the law of inheritance. 

The view of theOaief Justice regarding 
tho interpretation of the term Buddhist Law 
in s. 13(1) must be regarded as an expres- 
sion of his personal opinion, and as such 
is entitled to great weight, but it was not 
neosssary (to decide the exact gonnotation 
of s. 13)in order to answer tha question 
referred. 

The expression of opinion on this point 
cannot ba taken as of the Benca asa whale, 
and I do not, therefore, consider we are 
bound by it. 

Personally I incline to the view of Jardine, 
J., already referred to that there is no 
authority for the proposition that the 
Dhammathat is an exclusive lex loci and 
that the expression Buddhist Law is not 
limited to the Buddhist Law prevalent in 
Burma. 

I agree with Fox, J.’s interpretation in 
Fone Lan’s case (2) that Buddhist Law means 
the law applicable to the Buidaist parties 
in the case. 


I notice that a, 1 (3) of tha Burma Laws 
Act lays down that, save in so far as 
it applies expressly or by nezessary 
implication to particular territory only, 
t extends to the whole of British 
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India, It would seem a legitimate 
inference that in s. 13 (a) the words Buddhist 
Law extend at least to the Buddhist Law 
prevailing in parts of India outside Barma, 
in the same way that the section compre- 
hends the different ‘schools of Hindu aud 
“Muhammadan Law in-India. 

, I would also observe that strictly speak- 
ing the expression Burmese Buddhist Law 
is to my mind & misnomer since it connotes 
the Customary Lawof Burmese Buddhists, 
whichis of Hindu origin, although it is 
true that the Vinaya is inter alia a 
preter of Buddhist Ecclesiastical 

aw. 

It is my considered opinion that it must 
be regarded assettled law that ordinarily 
Ohinese Oustomary Law governs the succes- 
sion to the estateofa Ohinaman domiciled: 
in Burma, 

Ifit be held that the words "Buddhiat. 
Law" in s. 13 mean “BarmeseBuddhist Law" 
then I have no hesitation in holding that a 
custom having the force of law isprevalent 
amongst Ohinamen in. Burma, whereby 
they dispose of their property by Will, a 
custom, which is opposed to the provisions 
of the Burmese Buddhist Law applicable. 

The evidence of Mr. Taw Sein Ko and. 
the Hon'ble Mr. Ah Yain- is conclusive. 
They are the two authorities on the subject 
in the country and to:re-inforce them we 
have the consistent practice of the Courts in 
recogaising Ohinese Willa. 

It mustalso ba regarded as established 
that the Ohinese Buddhists in Burma have. 
Mr nd rules s y inheritance in conflict. 
with those to be found in the B ` 
Buddhist Law, d 

With reference to the right of the Ohinese 
Baddhists to dispose of their property by 
Will the Privy Oouncil case of Maung 
Dwe v. Khoo Naung Shein (8) is interest- 


ing. 

‘This was a case where the husband 
disposed of his estate by Will, and a suit 
was brought to determine the succession 
to his wife's estate. The Burmese Bud. 
eat Law = aa T a although 

e deceased was the widow o i 
Buddhist, Scu: 

Their Lordships at the end of their judg- 
ment commented on the peculiar feature 
that though the whole theory of succession 
depended upon the strict Buddhist view 
that intestacy is compulsory, this had go 


(8) 84 Ind. Oas 809; 581, A.73; 3 R, 29; 47 
853; A. I. R. 1925 P. O. 29; 3 Bur. L. J, 340; (toes) 


J. 
M, W.'N. 23; 29 O. W. N. 834 (P. C). 
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far been impugned upon that a Chinese 
Buddhist was allowed to test. 

Assuming, argumenti causa, a8 the 
learned trial Judge has done that the 
Burmese Buddhist Law applies, it has to be 
considered whether plaintiff has proved that 
he was the keittima adopted son of Chan Ma 
“Phee. 

- The law on the subject has been very 
clearly and definitely explained in a 


succession of JU ni of their Lordships 
of the Privy Council. 

In Ma Me Gale v. Ma Sa Yi (9) it was 
leid down that neither ceremony nor 
written document is necessary to constitute 


a ketitima adoption. There must be, on 


the one hand,the consent of the natural 
parents, and on the other the taking of the 
child by the adoptive parent with the inten- 
tion and on the footing that the child shall 
inherit, 

In Ma Ywet v. Ma Me (10) it was further 
ruled that not only is a formal ceremony 
not necessary to constitute adoption, but 
the fact of adoption can either be proved 
as having taken place on a distinct and 
specified occasion, or may be inferred 
from a course of conduct which is 
inconsistent with any other supposition. 

But in either case publicity must be 
given totherelationship, and the amount of 
proof of publicity required is greater in 
cases of thelatter category, where no dis- 
tinct cccasion can be appealed to. 

In the later case of Ma Than Than v. Ma 
Pwa Than (11) (aleo dealing withthe question 
of keittima adoption) the facts that the 
claimant had lived- continuously in the 
house of the deceased from her babyhood 
for 12 or 13 years, that the deceased was 
entered on the school register as her parent 
and had paid the school fees, that the 
claimant had been given jewellery by the 
deceased to wear and that her clothes were 
also paid for by him were held to be strong 
evidence of the notoriety and publicity of 
the adoption. 

In the present case the main point to be 
established is that the plaintiff was adopted 
by Chan Ma Phee with the intention that he 
should be an heir to his estate. 


3. 748 e. 0. 
£9 Ind. Cas. 797; 5 L. B. R. 118; 10 O. L, J 
255; a Bom, 1, R. 1103; E L.T. 32; 6 M. LT 
: .W.N. H ls ; 19 M. L.J, ; 
1. A. 192 (P. O.). CONUM 
an 77 Ind Oas. 63; 1 R. 451; A. I R. 1993 P 0 
156; 33 M. L. T.301; 2 Bur. L.J, 260; 46 M. L. Ji 
434; (1923) M. W. N, 711; 200, W. N,610(P,O), °° 
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seven years of age in Ohan Ma Phee's house- 
hold; but it is alleged by the defence that 
there was no intention that he should inherit 
and that he was merely what the Chinese 
term a foundling adopted son with no rights 
of inheritance, corresponding to what the 
Burmese Buddhist call un apathitia or 
casually &dopted son, who can only inherit 
in ¿the absence of natural or  keittima 
adopted children. f 

On a scrutiny of the trial record it will be 
seen that the oral evidence of an adoption 
with intention that plaintiff should inherit 
is entirely unreliable and contradicts 
plaintiff's own evidence as to the circum- 
stances of his adoption, 

[His Lordship discussed the evidence 
on the point and came to the conclusion 
that the plaintiff had failed to prove 
thathe had been adopted with the inten- 
tion of giving him rights to inherit, and 
dismissed the appeal with costs.) 


Cunliffe, J.—I am ofthe same opinion, 
and have nothing to add on the facts; in 
deference however, tothe arguirents address- 
ed tous by Counsel, I desire to state my 
opinion on the law arising. 

Section 13 of the Burma Laws Act is in 
the following terms:— 

“135. (1) Where in any suit or other 
proceeding in Burma it ia necessary for 
the Court to decide any question regarding 
succession, inheritance, marriage or caste, 
or any religious usage or institution,— 

(a) the Buddhis Law in cases where the 
parties are Buddhists; 

(b) the Muhammadan Law in cases where 
the parties are Muhammadans and 

(c) the Hindu Law in cases where the 
parties are Hindus; shall form the 
rule of decision, except in so far as 
such law has by enactment been 
altered or abolished or is opposed 
ie any custom having the force of 
aw. 


“(2) Subject to the provisions of sub-s. (1) 
and of any other enactment for the time: 
being in force, all questions arising in civil 
cases instituted in the Oourts of Rangoon 
shall be dealt with and determined ac- 
cording tothe law for the time being ad- 
ministered by the High Courtof Judicature 
at Fort William in Bengal in the exercise of 
its ordinary original civil jurisdiction. 

“(3) In cases not provided for by sub:s. (1) 
orsub-s. (2, or by any other enactment 
forthe time being in force, the decision 
shellbe according to justice, equity and 
good conscience. 
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"(4) This section does not extend to the 
Shan States.” 

In the Fall Bench case of Ma Yin Mya v. 
Tan Yauk Pu (7), the meaning of sub-s. (1) 
&bove was olosely considered. Ma Yin 
Mya's case (7) was one in which a Burmese 
Buddhist woman had married a Chinese 
Buddhist resident in Burma. The general 
conclusion arrived at by the learned Ohief 
Justice, who delivered the leading jadi- 
ment, with which the other members of the 
Court agreed, was that the expression “the 
Buddhist Law in cases where the parties 
are Buddhiste" means, so far as Burma 
is concerned, the Burmese Buddhist 
Law in oases concerning any adherents 
to the Buddhist religion irrespective 
of whether they are Burmese Buddhists or 
not. I am exceedingly doubtful (and I 
only say so with great respect) whether 
had I been sitting on the Full Bench 
I should have been able to agree to 
this interpretation. It appears to me 
firatly that sucha reading introduces by 
implication into the Statute an adjective 
qualifying the words “Buddhist Law,” 
and, secondly, having introduced this 
adjective the qualification is not again 
applied to the second use of the term 
“Buddhists.” I incline to the view that 
once the term "Burmese" is introduced, 
the interpretation should rather read 
“the Burmese Buddhist Law in cases 
where the parties are ‘Burmese Buddhists.” 
The question whether the qualification 
should have been introduced at all may 
perhaps be tested by the application of 
some adjective to the two other provisions 
in the section dealing with the Muham- 
madan and the Hindu Law. Would it be 
possible, for example,to qualify the ex- 
pressions “Muhammadan Law" and "Hindu 
Law" in some special way and direct that 
this special law in some particular 
Province in India should apply to all 
Muhammadans and to all Hindus? It 
may here be noted that the preamble to 
the Burma Laws Act provides that it is 
anact applicable to the whole of British 
India unless there is a direct statement 
to the contrary in any part of it. There 
is a further difficulty alao. Maung Ba, J., 
who is especially fitted to speak on such 
a subject [he in fact made the reference 
to Full Benchin Ma Yin Mya’s case (DI 
appears to be exceedingly doubtful 
whether the term “Burmese Buddhist 
Law” is an accurate one. In his concur- 
ring judgment, he describes it aa a 
misnomer, It certainly seems te be so 
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if one attempts to put Burmese Buddhist 
Law (so-called) in the same category as 
Hindu or Muhammadan Law. Although 
there must be thousands of Buddhists 
in India proper, none of the correspond- 
ing Statutes applying to ths Indian 
High Oourts or the Government of India 
Act, 1915, mention Buddhist Law. In my 
opinion, the more correct term to be 
substituted would bə the Burmese Common 
Law, for, as Maung Ba, J, points out, 
Buddhism has laid down no law applicable 
to secular matters, However, though I 
differ from the interpretation of the learned 
Ohief Justice for the reasons adduced, the 
Courts of this country are, in my opinion, 
bound by his reading of sub s. (1). 

Ma Yin Mya's case (7), however, was one 
of marriage and to look into the judgment 
further, we find that on the lines of the rale 
followed in Simonin v. Mallace (12) and 
Sottamayer v. De Barros (13) the lex loci 
contractus was held to govern the formal 
requisites of the marriage. Further, reliance 
was placed upon the two well-known English 
decisions of Venugopal Chetti v. Venugopal 
Chetti (14) and Ex parte Mir Anwaruddin 
(15). Thess four cases are instances of 
a resistance on the part of the English 
Courts to the introduction, or, rather I 
should say the recognition, of a theory put . 
forward by text-book writers and certain 
international Jurists. The theory amounts 
to this that personal law governs personal 
relations and questions involving family 
transactions have mostly been governed by 
personal law and not by the local law of the 
country in which one or other of the parties 
is residing, or where there the transactions 
actually took place.; This reason underlying 
these efforts on the part of the English 
Oourta is to prevent on equitable principles, 
in cases of marriage, hardship or injustice 
being experienced by English women who 
have ignorantly married husbands who are 
foreigners in a legal sense. And by 
“igaorantly”, I mean without a full know- 
ledge of their husbands’ family customs, 
personal law or religious disabilities, The 
learned Chief Justice has applied this 
principle in terms to the case of a Burmese 
woman marrying a native of Ohina, who has 

(12) (1860) 29 L. J. Mat. 97; 2 Sw. & Tr. 67; 6 Jur. 
N. 8) 581; 2 L. T. 327; 161 E. R. 917 

(13) (1878) 3P. D. 1; 47 L. J. P. 23; 37 L. T. 415; 
26 W. R. 455. 

14) (1909) P. 67; 78 L, J. P. 23; 99 L. T. 885; 538. J. 
163; 25 T. L. R. 148 

e» (1917) 1 K. B. 634 at p. 048; 86 L. J. K. B. 210 
113 L. T. 882; 81 J. P. 49; 18 L. J. R. 83; 61 8, J. 130; 
33 T. L. R. 78, | 
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settled down in [Burmo and whose family 
traditions are widely different from those 
ofthe Burmese. He has indeed gone even 
further and has held that dealing with the 
pesecond part of s. 13, sub-s. (1) of the Burma 
Laws Act, no family custom of a foreigner 
will berecognised unless it is shown that 
the application of the custom will not 
work injustice to the native woman. (This 
is following a dictum of Lord Gorell's 
in Venugopal Chetti v. Venugopal Chetti von 

I have referred toMa Yin Mya’s case (7 
at such length because it was the basis of 
the argument relied on on behalf of the 
appellant to support his case asa native 
of this country dealing with & native of 
China. It would not be going too far if I 
Bay that we are now invited to extend this 
ruling in relation to marriage to all ques- 
tions regarding succession, inheritance, 
caste or anyreligious usage or institution. 
The manner in which the case was put 
for the appellant may be paraphrased 
thus:—"I am a Burman. I was adopted 
by a native of China domiciled in Burma. 
The law governing my adoption must be 
the Burmese Buddhist Law. In point of 
fact, my adoptive father went s> far as to 
make a Will,in which he did not recognise 
my adoption ashe ought to have done. He 
put me on a much lower status than a 
keittima adopted son, as I claim to be. 
1f my adoptive father is governed by 
Burmese į Buddhist Law, he is not entitled 
in law to makea Will atall, Thereis no 
such thing as Ohinese Oustomary Law, but 
even if there is and it is proved to have 
the forceof law in this country, under 
the decision in Ma Yin Mya's case (7) the ap- 
plication of such a custom on the lines 
put forward by the respondents will work 
an injustice to me a Burman." 


Bound as we are, therefore, by the Fall 
Bench ruling, as to what Buddhist Law 
controls Buddhists in Burma, it becomes 
necessary to test the appellant's arguments 
from the point of view of customs having 
the force of law. Havethe Ohinese Bud- 
dhists who were originally emigrants into 
Burma and their descendant’s customs of 
theirownin reference to adoption and in- 
heritance ? In my opinion having regard 
to thé -.respóndénts' evidence there can 
be no doubt that they do possess distinctive 
family customs. Their view of adoption 
is fundamentally at variance with the 
Burmese Buddhist Law. Incidentally it 
is-not derived from Buddhist principles 
but from Taoism, The Ohinese habit of 
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making testamentary disposition of their 
property is widespread and cannot be. 
seriously disputed. But if this isso, the 
question then arises~—Have these customs 
the force of law? In the case of Rama- 
lakshmi Ammal v. Sivanantha Perumal 
Sethurayar (16) the Privy Oouncil laid 
down that the legal recognition of a custom 
in British India depended upon its 
antiqjuity, certainty and uniformity. I 
haveno difficulty in regardto the second 
and third requirements, but as to the 
first itis necessary toenquire what amount 
of antiquity the particular customs of the 
Ohinese Buddhistain Burma have to their 
credit. Itis obviously impossible for a - 
Oourt of the British Empire to extend its 
enquiries much beyond its own establish- 
ment. Varying terms have been laid 
down. For example, in Oaleuttathe year 
1773 constitutes the date from which legal 
memory is reckoned. In the case of Garuru- 
dhwaja Pershad Singh v. Saparandhwaja 
ParshadSingh (17)a Privy Council case, it was 
held that evidence of unbroken custom for 
eighty years since the British occupation 
is sufficient. Iam satisfied that having 
regardto the expert testimony in this 
case, I am enabled to hold that the length 
of the prevalence within the Province 
of the customs we are here considering is 
ample to bring it within the requirements 
of the terms “legal memory.” 


Moreover'a series of legal decisions con- 
firming the customs in dispute is the most 
cogent and satisfactory evidencethat such 
acustom hag the ‘force of law, see the 
opinions given in Jainutullah v. Romont 
Kant Roy (18) and Nallathambi Pattar v. 
Nellam-Kumara Pillai (19). There 
are numerousrulingsin both Upper “and 
Lower Burma confirming the custom of 
Ohinese settlers. 

Astothe question of hardship to the 
native Burman, I think adoption and 
marriage may be clearly distinguished. 
Some formsof adoption may possibly be 
contracts between tho adoptive parents and 
the persons handing over the child; but 
“qua” the child, Burmese adoption is not 
a contract. Itis perhaps difficult to bring 
adoption within a stereotyped legal cate- 


(16) 14 M. I. A. 570; 17 W, R. 552; 12 B. L. R. 396; 
2 Buth. P.O. J.603; 3 Sar. P.O. J.108; 20 E. R. 
(17) 871, A.9238; 93 A. 37; 50. W.N. 33; 10 M, 
T 267; 2 Bom. L. R. 831; 7 Sar. P. O. J, 724 
(8) 15 0, 283. 
(19) 7 M. HL. C. R. 306, 
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ory; but it seems to mein law to be a 
orm of declaration of trust. If this view 
be correct, hardship to the cestuique trust 
need not be too closely considered. 

There remain two further aspects of this 
appeal to which I desire to refer. The 
first isthat there exists a great scarcity 
among the Indian High Court Reports of 
any recognition of customs imported into 
British India by foreigners. The repgrted 
cases of various customs: belonging to shift- 
ing or peripatetic families and tribes with- 
in British India are, of course, numerous. 
Ihaveonly been able to find one, how- 
ever, in which a foreigner imported a 
custom by emigration into India and 
succeeded in securing the confirmation. 
This wasinthe case of Mailathi Anni 
v. Subbaraya Mudaliar (20) where a Bench 
held that migration by the widow of a 
Hindu subject of French India into British 
Indiaand the acquisition of a British 
domicile enabled her to inherit her hus- 
band's estate under her own imported 
Oustomary Law. The learned Judges fol- 
lowed the dictum contained in para, 45 
of Mayne’s Hindu Law which it may be 
noted is prima facie in opposition to Venu- 
gopal Chetti v. Venugopal Chetti (14) and 
Mir Anwaruddin’s case (15). In other parts 
ofthe British Empire the validity of per- 
sonal law introduced by Indian emi- 
grants whohave acquired a domicile has 
been recognised in principle. Ses the 
case of Abdurahim Haji Ismail Muthu v. 
Halimabai (21) where members of a sect 
of Muhammadans known as Memons had 
migrated to Mombassa and their family 
customs were adjudicated upon both by 
the Hast African Courts and the Privy. 
Council. . The Privy Council also in the 
case of Bartlett v, Bartlett 22) considered 
the validity of a Will ofa British Muham- 
madan subject domiciled in Egypt made 
contrary to the provisions of Muhammadan 
Law. Their Lordships construed a. 90 of 
the Ottoman Order as upholding the 
Muhammadan personal law. 

In conclusion, aftera consideration of 
many cases in which Oustomary Law has 
been applied, I cannot help observing that 
most of the disputes as to whether the 
personal law of theircaste or family shall 

revail against the general law of the 
and have taken place between parties of 


(20) 24 M. 650; 11 M. L. J. 309. 
(21) 32 Ind. Cas. 413; 43 LA 35; 30 M. L. J. 227; 


200. W N. 3602; (1910) 1 M. W. N. 176; 18 Bom. L, 
R. 635 (P. O 


(83) (1925) 94 L. J, P, O, 100; 133 L. T, 23, 
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the same domicile or origin, and nation- 
ality. Itis rare to find persons: of & 
different race in conflict with reference to 
custom. HadI not been bound’ by the 
Full Bench decision in Ma Yin Mya’s case 
(7) as to Burmese Buddhist Law controlling 
all Buddhists, I should undoubtedly have 
held that the peculiar facts of this case 
brought it within the legal category of 
sub-s, (2) or (3)of s. 13 of the Burma Lawa 


Act. Thecase on or naing has much 
affinity with the decision ih. Ma Yait v. 
Maung Chit Maung (23). This was the 


well-known Kalai case in which the Privy 
Oouncil held that the testamentary powers 
ofa Hindu Burman were nok governed by 
either Hindu or Baddhist Law, but that they 
were sui generis and, therefore, within the 
purview of the indian Successen Act 
under the second part of s. 13° of the 
Burma Laws Act, 

For these reasons and es I share my 
Lord's view of the facts, I agree that this 
appeal should be dismissed, "P 

A. Appeal dismissed. 

(23) 66 Ind. Oas. 909; 48 I. A. 553; 11 L. B.R. 155; 
30 M L. T, 126; 42 M. L. J. 193; 4 U.P. L B. 
(P. 0.) 45; 48 O. 310; A. I. R. 1932 P. O. 197 (P. OJ. 


RANGOON HIGH COURT: 
SproraL Saconp Civir, APPAAL No. 707 
oF 1927, 

June 25, 1928. 
Present:—Mr. Justice Bagaley, 
MAUNG OHAN NYEIN AND OTHERS 
—APPELLANTS 


versus 
MAUNG PWEH AND ANOTHER 
— Ra8PONDBNTS. 
Basement—Customary right to receive surface water 
om adjoining land—Custom in Burma—Easements 
1882), applicability of, to Burma. 

In undulating lands in the dry zones of Burma, 
there isa custom by which the owner of the lower 
lend is entitled to receive the surface water flowing 
from the upper land for the purpose of cultivating 
hia land, and as the Easements Act is not in force in 
Burma there is nothing to prevent the Courts from 
recognising such & right as a customary easement, 


Special second appeal against the judg- 
ment of the District Oourt, Myingyan, in 
Civil Appeal No. 51 of 1927, 

Mr. Maung Ni, for the Appellants. 

Mr, Jaganathan, for the Respondents. , 

JUDGMENT.—In this case the appel- 
lants claim the land in dispute. In the first 
place it seems to have been filed before the 
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s PE ait- -a 
Township Court of Taungthaas a suit for an 
injunction restraining the defendante from 
entering upon and working the land and 
directing them to remove the kazins. The 
claim seems to have been then that the 
plaintiffs owned certain lands which they 
cultivated and certain lands which they did 
. not cultivate butfrom which water ran down 
-On to their cultivable land. The Township 
Court dismissed_the. suit and the plaintiffs 
appealed to the District Oourt. The District 
Court passed an order remanding the case 
lor disposal on certain issues, the plaintiffs’ 
ground having been changed from that of 
ownership of the land entered upon by the 
defendants to the fact that they had the 
right to receive the water flowing down 
from that land. In fact, they changed their 
basis from that of ownership of the land 
occupied by the defendants to that of 
having an easement to receive water from 
that land. The case came back to the trial 
Court and then apparently the whole file 
was burnt, The present file has been 
re-constructed from copies and such like. 
The issues framed by the District Court 
when it remanded the suit were:— 

(1) Has the surface water flowed from the 
disputed land to the plaintiffs’ lands adjoin- 
ing thereto ? 

(2) If so how long have they enjoyed the 
right of uae of it ? 

(3) Are they entitled to continue the right? 

The trial Oourt proceeded to determine 
these issues. The learned Judge answered 
the first issue in the affirmative. He 
answered the second issue by saying that 
the right has been enjoyed for more than 
25 years and he answered the third issue 
in the affirmative - also. The defendants 
appealed to the District Court and in appeal 
the learned Additional District J udge took 
up the. position that the mere right to 
receive surface water not flowing in a 
stream and not permanently settled in a 
pool or tank or otherwise could not 
be acquired by easement. He deduced 
this from 8. 17 (c) of the Easements Act. 
He, therefore, allowed the appeal and 
dismissed the suitwith costs in both Courts, 
In doing so he overlooked two points, The 

first is that the Easements Act does not 
apply to Burma ; and.the second is that he 
has made a main point the fact that there 
is no evidence that the water flows in a 
stream or in a definite channel, As a 
matter of fact, his predecessor had framed 
no issue on that point and, therefore, it ig 


quite natural that there was no evidence on, 


the point. For all we know the water may 
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have flowed in a stream. I notice that 
one- of the witnesses does refer to the 
blocking of the “watercourse.” 

It is necessary I think toclear away all 
idea of the Easements Act which does not 
apply in this country. This land is 
apparently in the dry zone and there is 
ample evidence to show thatit ia the custom 
in this part of the world, where the land 
appears to be undulating, for only the 
lower ground to be cultivated and for each 
piece of lower ground to havea kind of 
catchment area attached toit. This is refer- 
red toin the evidence aa “yegya,” in some 
places, which is translated sometimes as 
&''water-fall", This custom is admitted by 
the defendant himself for he saya in his 
evidence in cross-examination that in that 
place people mostly keep “water-falls, the 
water-resources for the fields. The 
plaintiffs’ land enjoyed the water that falls 
from the land now in dispute and nowhere 
else". Further on he says: “We cannot 
cultivate the place if it is kept as the water 
resources for the other fields." In other 
words, the defendant himself admits that 
in this neighbourhood areas of land which 
are termed “water resources" are recognis- 
ed and that one cultivator will not encroach 


upon the water-resources of another 
man's fields. It is quite clear that he bas 
done so. In fact, he admitted it himself. 


No doubt in the ordinary way a right mere- 
ly to receive surface water would not be 
recognised by the Courts as an easement 
and if the Indian Easements Act, applied 
the Oourts would be prevented from 
recognising euch a right. But as the Act 
does not apply in Burma there is nothing 


to prevent the Courts recognising an 
existing custom which is obviously a 
proper custom and possibly a custom 


without which there could be no cultiva- 
tion in this area at all. I hold that the 
Courts can recognise an easement as 
acquirable by custom so long as they are 
not forbidden to do so by express Statute 
and here there is no Statute preventing it. 
The plaintiffs have had this right for over 
25 years. One witness deposes to the 
right as having existed for as longas 40 
years, and in that length of time an ease- 
ment could be acquired. 


I have had quoted by the respondents the 
case of Ma Hnin Nyo v. Maung Kyin 
Thu (1). Thbisisa very old ruling by the 
Judicial Commissioner of Upper Burma in 
1892. There was no question in that case 


(1) U. B. R. (1892-96) II 642. 
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ofany custom applying to cultivators for 
the local area and I am unable to follow the 
learned Judicial Oommissioner when he 
applied the Easements Act to Burma, the 
Act not so far having been extended here. 
The othér case quoted before meis Debi 
Pershad Singh v. Joynath Singh (2). This 
was a case between riparian owners and is 
not applicable to the present case at all. 

I, therefore, set aside the judgment and 
decree of the firat Appellate Oourt and 
restore those of the Township Court. 
The defendants will pay the costs of the 
plaintiffs throughout. 

Decree set aside, 


(2) 24 O. 863; 24 I, A, 60; 1 O, W, N.401; 7 M. L.J. 
120; 7 Sar. P. C. J. 209 (P. O.). 


RANGOON HIGH COURT. 
APPBLLATR OIVIL 
October 26, 1927. 

Present:—8ir Guy Rutledge, Kr., Ohief 
Justice, and Mr. Justice Oarr. 
I. E. ABOWATH AND OTHEB8—ÀPPELLANTS 
versus 
A. E, ABOWATH AND OTHERS— 
RESPONDANTE. 

Letters Patent (Rang), cl. 18— Judgment'—Order 
remitting award to arbitrators to enable them to give 
notice to parties, whether ‘judgment'—Appeal— 
Arbitration Act (IX of 1899), s. 11 (3). 

An order of a Judge sitting on the Original Side 
of the High Court directing an award to be sent 
back to the arbitrators to enable them to give notice 
to the parties before sending the award to the Court 
as required by s. 11 (2) of the Arbitration Act is not 
a ‘judgment’ within the meaning of cl. 13 of the 
Letters Patent of the Rangoon High Oourt and is 
not, therefore, appealable. 

Y eo Eng Byan v. Beng Seng £ Co. (2), relied on. 

Mr. Doctor, for the Appellante. 

Mr. S. N. Sen, for the Respondente. 

JUDGMENT,.—This is an appeal 
from an orderof the Judge sitting on the 
Original Side of this Court, holding that by 
reason of material irregularities in respect 
of conditions prezedent to the filing of an 
award, ha directed the award to be re- 
turned tothe Advocate of the arbitrators 
to enable them to issue thenecessary notices 
to the parties under s. 11 (2) of the Indian 
Arbitration Act, 

Apreliminary objection was taken that 
no appeal lies, inasmuch as the order is 
nota judgment within the meaning of 
01.13 of the Lettera Patent. For the objec- 
tion reliance is placed on the decision of 
the Calcutta High Oourt reported as 


. 
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Campbell & Co. v. Jeshraj Giridhari Lall (1) 
and onthe decision of this Court in Yeo 
Eng Byan v. Beng Seng & Co. (2). While 
for the appellants, reliance is placed on 
the decision in Budhu Lal v. Chattu Gope 
(3) and Ramendra Nath Roy v. Brojendra 
Nath Dass (4) and in. T'uljaram Row v. Ala- 
gappa Chettiar (5). 

We are of opinion that the objection 
must prevail, The late Ohief Justice, Sir 
Sydney Robinson, remarks at page 473+ 
of Yeo Eng Byan's case (7);— 

“I agree that a decision which affects the 
meritsof the question between the parties by 
determining some right or liabilitly may 
rightly be held to be a ‘judgment;' and I 
think that an order which merely paves the 
way for the determination of the question 
between the parties, cannot be coneidered to 
bea 'judgment; nor can a mere formal 
order merely regulating the procedure in 
the suit, or one which is nothing more than 
astep towards obtaining a final adjudica- 
tion.” 


The learned Judge has not purported 
finally to decide any right between the 
parties. He has held that the arbitrators, 
by not giving notice to the parties before 
sending the award to the Oourt, acted with 
material irregularity and in breach of the. 
statutory obligation imposed by s. 11 (2) 
of the Indian Arbitration Act, and he 
ordered theaward to be sent back to the 
arbitrators to enable them to act according 
to law. Such an order, in our opinion, 
cannot be held to be a judgment within 
the meaning of cl. 13 of the Letters Patent 
and the appeal must accordingly be dis- 
missed. 


As regards costs, while the arbitrators 
and their Advocate acted with material 
irregularity in not complying with the 
provisions of 8. 1] of the Indian Arbitration 
Act, and r. 1 of the High Oourt Rules 
under the Arbitration Act this Court 
failed in its obvious duty in not promptly 
returning the award tothe Advocate of the 
arbitrators for due compliance, and further 


(1) 40 Ind. Ons. 687; 45 O. 504. 
(2) 84 Ind. Oas. 291; 2 R. 409; A. L R.1935 Rang. 


43. 

@ 39 Tad. Cas. 465; 44 O. 804; 210. W. N. 269; 25 
C. L. J. 193, 

(A) 41 Ind. Oas. 944; 45 O. 111; 210. W. N, 791; 97 
O. L. J. 158 


5) 8 Ind. Oas, 340; 35 M. 1 at p. 7; (1910) M. W. N. 
"A M. L. T. 453; 21 M. L. J. 1. P 3 
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erred in accepting it and issuing notice to 
the parties. In these circumstances, we 
make no order as to costs. _ 

AS OG Appeal dismissed. 


RANGOON HIGH COURT. 
Sroonp Oivin Arrera No, 47 or 1925. - 
June 23, 1928. 
Present:—Mr. Justice Ohari, 
AFAZUDDIN-—APPSLLANT 
versus 
HOWELL AND oraBa8 —Ha8PONDENTS. 

Civil Procedure Code (Act V of 1908) O. XXI, 
r: 84—Court. sale—Withdrawal of bid before bid is 
accepted. by Court—Liability of bidder for loss on 
ve-sale—Completion of sale. 

Anexecution sale is not eomplete until the pre- 
siding officer ofthe Court has accepted the bid and 
declared the bidder to be the purchaser under 
O. XXI, r. 84, Civil Procedure Code, and it is open 
to a bidder to withdraw his bid, before it is accepted 
by the Courtand he is declared to be the purchaser. 

Jaibhadar Jha v. Matukdhari Jha (1), followed. 

A bidder at & Court sale who withdraws his offer 
before the Court has accepted the bid and declared 
him to be the purchaser, is not liable for any 
deficiency of price on re-sale, 


Second appeal against an order 
of the District Court of Pegu, in Civil 
Miscellaneous Appeal No. 238 of 1924, 

Mr. Tun Aung Gyaw, for the Appellant. 

Mr. Jeejeebhoy, for the Respondents, 


JUDGMENT.—This cass comes 
before mefor disposal ona point raised in 
my judgment some time ago. As the point 
was one which was raised by me after the 
argument had closed, I posted the case for 
further argument which was heard only to- 
day on account of some of the parties being 
dead and their legal representatives having 
to be brought on the record, 

The point now for consideration is 
whether a person who has not been declared 
a purchaser of immoveable property in a 
Court auction sale, but whose bid had been 
accepted by the fall of the hammer and who 
fails to deposit the 25 per cent. of the 
amount of his purchase-money, can be made 
liable for the difference in price when the 
property is sold immediately after. . 

I have already dealt with the facta of the 
case in my previous judgment and I have 
drawn attention tothe fact that even the 
Bailif is not quite sure whether the per- 
gon withdrewhis offer before or after the 
fallof the hammer, I thought at first it 
was necessary to remand the case for a 
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finding whetherthe defaulting bidder had 
actually been declared to be the purchaser, 
but it is unnecessary in view of the evidence 
of the Bailiff. In the case to which I refer 
in my judgment, Jaibhadar Jha v. Matuk- 
dhari Jha (1), it was held that an execution 
sale is not complete until the presiding 
officer of the Court has: accepted the bi 
and declared the bidder to be the purchas- 
en under O. XXI, r.84, That rule clearly 
states that the bidder shall pay the 25 per 
cant, deposit only after such declaration. 
In the Patna case, it ia stated that the 
presiding officer of the Court to whom an 
order declaring that a person has purchas- 
ed the property issubmitted for signature 
should enquire before signing the bid from 
the persons present in Court whether there 
is any advance on the highest bid given by 
the officer who conducted the sale. This 
shows beyond all doubt that the highest 
bid at the time when the hammer fell was 
merely a conditional bid, which it was 
open to the Court to accept or not. Ifit is 
opento -the Court to accept the bid or 
reject it, it must equally be open to the pur- 
chaser to withdraw his offer before if is 
accepted by the Court. - 
The learned Advocate for the respond- 
ent wants to draw a distinction between 
the contract of an ordinary person 
and a bidatan auction-sale. I fail to see 
any distinction whatever and if a bid can 
be kept hanging by the Oourt, it can 
equally be withdrawn by the bidder. 
Two cases reported in unauthorised reports, 
Fazil Meah v. Prosanna Kumar Roy (2) 
and Ratnasami Pillai v. Sabapathy Pillai 
(3), deal with the same point. In the firat 
case, the Oaleutta High Court held that 
an execution sale is not concluded when 
property is knocked down to a bidder, 
even though he had made the necessary 
deposit of 25 per cent, and the bid had 
been accepted by the Nazir. In the 
Madras case, where the person conduct- 
ing the sale was a Receiver and not a 
Bailiff, the High Oourt held that it is the 
acceptance by the Court that constitutes 
the contract and that, therefore, the per- 
son who asserts that the Court officer had 
power to bind the Court by acceptance 
must prove it. Under the rales of the. 
Civil Courts Manual, the Bailiff is undoubt- 
edly the officer of the Court who is. 
authorised to conduct the sale, but this 


q 76 Ind. Oas 113; 2 Pat. 548; (1923) Pat. 190; 4 P 
L. T. 498; A. IR, 1993 Pat. 525. 

(2) 68 Ind. Cas, 305; A. I. R. 1923 Cal. 318. 

(3) 82 Ind. Cas, 793; A. I. R. 1925 Mad, 318, 
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does not imply any power to accept an 
offer on behalf ofthe Court orto make a 
declaration that a bidder has becomea 
purchaser, 

Thold, therefore, that it is open to a 
bidder to withdraw his offer, since his 
bid is nothing more than an offer, until 
that offer has been finally accepted by the 
Court and declaration made that he is the 
purchaser. His liability to make a depqgit 
of 25 per cent. of the purchaae-money only 
arises after such a declaration is made. 
As he has withdrawn the offer before 
the declaration, he cannot be held liable 
for any deficiency of price on a re-sale. 
I, therefore, allow the appeal and set aside 
the order of the lower Oourt directing 
the appellant to pay the deficiency. As 
the appellant's nephew bought the property 
he ought to be satisfied with the property 
and there will, therefore, be no order for the 
costs of the appeal. 

A. Appeal allowed. 


RANGOON HIGH COURT. 
OniuINAL Ravision No. 305 A oF 1928. 
August 23, 1928, 
Present:—Mr. Justice Mya Bu 
In re KYAING NGA HMWE-—AOGCUSBD, 

Criminal Procedure Code (Act V of 1898), s. 128 (1) 
(b (3)—Sentence—Alteration of imprisonment to 
whipping, whether enhancement. 

The alteration ofa sentence of imprisonment to 
one of whipping is an enhancement of sentence and 
ie not authorised by the provisions of 9,423 (1) (b) 
(3), Oriminal Procedure Code. 

Queen v, Banda Ali (1) and In re Appu (2), referred 
to 


Mr. K. C, Sanyal, for the Accused. 

Mr. H. M. Lutter, for the Crown. 

JUDGMENT.—The question in this 
case is whether a Court of Criminal Appeal 
has power under s. 423, Oriminal Procedure 
Code, to pass a sentence of whipping in 
substitution for part of the sentence of 
imprisonment passed by the trial Oourt, 
or to alter a sentence of imprisonment 
passed by the trial Oourt into one of whip- 


1n . 

: aa (1), cl. (b), sub el. (3), of the 
section authorizes an Appellate Court, upon 
confirming or altering & conviction, to alter 
the natare of the sentence but not so as to 
enhance the same. 

There is an extreme dearth of autho- 
ritative case-law on the subject. It was, 
however, pointed outin Queen v. Banda Ali 
(1) that there was no data from which the 


(1) 15 W. R. Or, 7; 6 B. L. R. Ap. 95. 
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comparative severity of the sentences of 
whipping and rigorous imprisonment 


could be determined, and that it was 
impossible to say how many lashes would 
be equivalent to a sentence of rigorous 
imprisonment for a specified period. Thus, 
where the trial Oourt, in addition toa 
sentence of imprisonment, passed a sentence 
of whipping which was contrary to law, 
and the Appellate Court in setting aside 


the sentence of whipping substituted for . 


it’ a sentence of an additional term of 
imprisonment, the High Oourt declared 
the sentence of such additional term to be 
illegal. The converse of this ruling is to 
be found in the case of Inre Appu (2), 
where the Appellate Court reduced the 
sentence of imprisonment but awarded 
whipping and it was held that the sentence 
of whipping amounted toan enhancement of 
sentence, My attention has been drawnto the 
case of Queen Empress v. Tharekhan (3), 
where the High Oourt upheld an alteration 
of aterm ofimprisonment toa sentence of 
whipping by an Appellate Court. But this 
was due to the raling ofthe learned Judges 
that the Appellate Court had power to alter 
the sentence under s, 279, Criminal Pro- 


. cedure Code (Act X. of 1572), even though 


the alteration should inyolve an enhancement 
of punishment; and this case affords no 
guide to the solution of the question under 
consideration, inasmuch as it does not 
purport to declare that a substitution of a 
sentence of whipping for a part or whole 
of the term of & sentence of imprisonment 
does not constitute enhancement of sentence, 
and Act X of 1872 has long since been 
repealed. 

Ido not think thatthe provisions of s. 395 
which prescribe the procedure if a sentence 
of whipping cannot be executed, and of 
s. 392(2) which fix the maximum sentence 
of whipping as 30 stripes in the case 
of an adult, afford sufficient data for 
caloulating 30 stripes of whipping 88 
equivalent to a term of one year's rigorous 
imprisonment. 

Section 395 of the present Oriminal 
ProeedureCode is designed to enable the 
Court which passes a sentence of whipping 
to revise such sentence on finding that the 
sentence of whipping is wholly or partially 
prevented from being executed by reason 
of the state of the offender's health; and 
there is nothing to show that it was the 
intention of the Legislature to imply that 
30 stripes of whipping and one year's 


(2) 2 Weir 487. 
c Rat, Un. Or. 9. 131. 
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rigorous imprisonment are of equal degree 
of geverity. 

As far as I am aware the practice has been 
to regard the alteration of & sentence of 
imprisonment to one of whipping as an 
enhancement of sentence andas not being 
authorized by the provisions of s. 423, 
sub s. (1), cl. (b), sub-cl. (3), Oriminal Proce- 


dure Code. 

I hold, therefore, that the sentence passed 
by the learned Sessions Judge is illegal, 
I set it aside, and restore the sentence 


passed by the trial Court. 
A. Original sentence restored, 


RANGOON HIGH COURT. 
FULL BENCH. 
OrvinL RerBezNOB No. 6 or 1928. 
August 27, 1928. 

Present :—Bir Henry Pratt, Kr., Officiating 
Ohief Justice, Mr Justice Carr, Mr. 
Justice Cunliffe, Mr. Justice Ormiston 
and Mr. Justice Darwood. 

P. K. P. V. E. OHIDAMBARAM 
OHETTYAR AND ANOTHER—ÀPPLICANTS 


VETSUS 
N, A. OHETTY AR FIRM—Rezsronnent. 
Letters Patent (Rangoon High Court), Art. 18— 
‘Judgment, meaning and tests of—Order on pre- 
liminary issue allowing sutt to proceed, whether 
*fudgment'—Finding on preliminary issue, how far 


nal. 
don test for determining whether an adjudication is 
a ‘judgment’ within the meaning of the Letters 
Patent ia whether it puts an end to the suit or 
proceeding so far as the Oourt before which the 
auit or proceeding is pending is concerned. [p. 629, 
ool, 2; p. 536, col. l.]] . DOM 

A decision on an issue which has the effect of 
allowing a suit to proceed does not “affect the 
merits or result of the whole suit" in that it does 
not decide the case one way or another, and is, 
therefore, not a (judgment.  [p. 536, col. 1. . 

A finding in a suit upon& hundi that the parties 
intended to treat the hundi as an inland and not a 
foreign instrument, that the defendants, in con- 
sequence, could not rely upon any defects based upon 
its being a foreign instrument and that the suit should, 
therefore, proceed, is not a ‘judgment’ within the 
meaning of Art. 13 of the Letters Patent of the 
Rangoon High Court, and is not, consequently, appeal- 
able. |p. 525, col. 2; p. 536,tol. 2: p. 537, cols 1 & 2.) 

Tulja*am Row v. Alagappa Chettiar (2), Ebrahim 
y. Fackhurunnissa Begam (5) and Ruldu Singh v. 
Sawal Singh (25), followed. i 

Tar Mahomed v. Zulaikha Bai (6), overruled. 

The decision of a Judge on a preliminary point 
is not binding on his successor and the Judge him- 
self may re-consider it. [p. 536, col, 2.] 


Oivil Reference arising out of Oivil 
Miscellaneous Appeal No. 183 of 1927, 
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Mr. Hay, for the Applicants. 

Mr. Young, for the Respondents. 

Bir Henry Pratt, Officiating Ohief Justice 
and Mr. Justice Cunliffe before whom 
the case came on for hearing made the 
following 
ORDER OF REFERENCE TO A 

FULL BENCH. 

Plaintiff sued on a hundi. Objec- 
tions were raised that the hundi 
was improperly stamped and could not 
be sued upon and that there was no cause 
of action against 3rd defendant. The 
learned Judge on the Original Side dis- 
cussed the pointe raised at some length 
and recorded findings that the intention was 
to treat the document as an inland instru- 
ment, andthat there was, therefore, no force 
in the arguments aboutits being improperly 
stamped, which were based on its being a 
foreign instrument. The Oourt also found 
that the question of the liability of the 
3rd defendant could not be decided till 
a later stage of the case. An appeal 
was filed and on the case coming on for 
hearing the preliminary objection was 
taken that the order under appeal does 
not constitute a judgment within the 
meaning of Art. 13 of the Letters 
Patent. The principles on which the 
question of what constitutes a judgment 
under cl 13 should be determined, 
were discussed, andclearly laid down by 
Robinson, O. J.,in Yeo Eng Byan v. Beng 
Seng & Co. (1) in the following words: “I 
agree that a decision which affects the 
merita of the question between the parties 
by determining some right or liability 
may rightly be held to bea ‘judgment’: 
and I think that an order which merely 
paves the way for the determination of 
the question between the parties cannot 
be considered to be a ‘judgment’; nor 
can a mere formal order merely regulating 
the procedure in the suit, or one which 
is nothing more than a step towards 
obtaining a final adjudication.” Adopting 
the principle here laid down it is difficult 
to see how the finding now under appeal 
can be held to be a ‘judgment.’ The 
firat of the finding that the document in 
dispute is an inland instrument and that 
there is no force in the contention that 
it is inadequately or improperly stamped 
practically amounts to a finding that the 
suit is maintainable and paves the way 
for the determination of the main question 
between the parties. 

p 84 Ind. Cas. 291; 2 R, 469; A.I, R, 1925 Rang. 
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If eventually the suit is decided 
against defendants they will have the 
right to challenge this finding on appeal, 

The intention of Art. 13 was to 
allow an appeal in certain cases not 
allowed by the Oivil Procedure Oode, 
where the rights of the parties had been 
determined, and the absence of a right of 
appeal might cause an injustice. ghe 
position i8 wel put by White, O. J. in 
Tuljaram Row v. Alagappa Chettiar (2): 
“The test seems to me to be not what 
is the form of the adjudication but what 
is its effect in the suit or proceeding in 
which it is made. If ite effect, whatever 
its form may be, and whatever may be 
the nature of the application on which it 
is made, is to put an end to the suit or 
proceeding so far as the Court before 
which the suit or proceeding is pending 
is concerned, or if its effect, if it is not 
complied with, is to put an end to the 
suit or proceeding, I think the adjudica- 
tion is a judgment within the meaning 
of the clause.” This view would rule out 
the present judgment. A broader view 
has been taken in the Calcutta cases of 
Budhu Lal v.Chattu Gope (3) and the 
well-known case of Justices of the Peace 
for Calcutta v. Oriental Gas Co. (4) and 
we are inclined to think too broad. We 
prefer Garth, C. J.s dictum in Ebrahim 
v. Faekhurunnissa Begam (5) that the 
word ‘judgment’ means a judgment or 
decree, which decides the case one way or 
other in its entirety, and that it does not 
mean a decision or order of an interlocutory 
character which merely decides some 
isolated point not affecting the merits or 
result of the entire guit. 

It is,obviously undesirable that as soon 
BB a preliminary point of law is decided 
against defendants they should have a 
right to appeal and hold up the trial of 
the suit indefinitely. It is easy to conceive 
a case with many legal points, which 
would lend itself to a number of prelimi- 
nary appeals, and consequently continual 
postponements and delays, if appeals were 
allowed from every separate finding on 
preliminary issues. 

It would be most objectionable to have 
& case tried and appealed piecemeal in 
this manner, It should be observed that 


(2) 8 Ind, Cas. 340; 35 M. 1; (1910) M. W. N. 697; 8 
M. L, T, 453; 21 M. L. J. 1. 

(3) 39 Ind. Oas. 485; 44 O. 804; 21 C. W. N. 269; 25 
0. L. J. 193; 18 Or. L. J. 497. 

4 B B. L. R. 433; 17 W. R. 364. 

5 40, 531; 3 C. L. R, 811. 
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Bo far as the latter part of the J udge's 
order, in which he declines to give & 
decision on theliability of the 3rd efend- 
ant without further materials, i8 concerned, 
it is obviously not a judgment even by 
Calcutta standards. 

The ruling of the Bench in the recent 
case of Tar Mahomed v. Zulaikha Bai ( 8) 
that an appeal lies under the Letters 
Patent against the finding of the High 
Court that it has jurisdiction to hear and 
decide a suit, appears, ho wever, undoubted- 
ly to be support for the view that, the 
present finding that the suit is maintain- 
able (at least that is the real effect of the 
finding) is & 'judgment' within the mean- 
ing of Art. 13. 

[t is true that the findings are not 
identical and each case must be considered 
on its own merits, bat under the 
circumstances we are of opinion that the 
point should be decided before a Full 
Bench. 

We accordingly refer for the decision 
of a Full Bench the question whether the 
finding that the parties intended to treat 
the document on which the suit was filed 
as an inland not a foreign instrument, and 
that the defendants in consequence cannot 
now rely upon any defects based upon its 
being a foreign instrument, à finding which 
had the effect of allowing the suit to proceed, 
amounts to & judgment within the mean- 
ing of Art, 13 of the Letters Patent, 

JUDGMENT OF THE FULL 
BENCH. 

Ormiston, J.—The question referred 
for decision is: “ Whether the finding that 
the parties intended to treat the docu- 
ment on which the suit was filed as an 
inland and not as a foreign instrument, and 
that the defendants in consequence cannot 
now rely upon any defects based upon its 
being & foreign instrument, a finding 
which had the effect of allowing the suit 
to proceed, amounts to & judgment within 
the meaning of Art. 13 of the Letters 
Patent." 

This involves the question of what is 
the meaning of the word " judgment" as 
used in cl. 13. The reference arises 
out of an appeal from a Judge of the 
Original Side exercising ordinary original 
jurisdiction. The clause (which, it may 
be stated, is placed under the heading of 
“ Oiyil Jurisdiction of the High Oourt ") 
so far as material, permits an appeal to 
the High Court from the judgment of one 

e 105 Ind. Cas. 472; 5 R. 782; 6 Bur, L. J. 205; A. 
L R. 1928 Rang. 20. 
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Judge of the High Court. With this Article 
may be compared cls. 37 and 38 
(placed under the heading of “ Appeals 
to the Privy Council"). Olause 37, so far 
as material, permits an appeal to the Privy 
Oouncil from any final judgment, decree or 
order of the High Court made on appeal 
and from any final judgment, decree or 
order made in the exercise of original 
Jurisdiction from which an appeal does not 
lie to the High Court under cl. 13. The 
Letters Patent apparently contemplate a 
Bench of two Judges sitting on the Original 
Side. Olause 38 gives jurisdiction to the 
High Court on the applicationof any party 
who considers himself aggrieved by any 
preliminary or interlocutory judgment, 
decree or order of the High Court “in any 
such proceeding as aforesaid” to grant 
permission to such party to appeal against 
the same to the Privy Oouncil. The words 
“in any such proceeding as aforesaid” must, 
I think, refer to the proceedings specified 
in el. 37. 

It may be suggested that, inasmuch as 
the expression used incl. 38 is “pre- 
liminary or interlocutory judgment, decree 
or order" whereas in cl. 13 the word “judg- 
ment" is used, His Majesty in cl. 13 must 
have intended to have allowed an appeal to 
the High Court only from a final judgment, 
T am of the opinion that this is not the 
case, and that cl. 38 must be read in 
connection with cl. 37, the expression 
“preliminary or interlocutory judgment, 
decree or order” being used in contradistine- 
tion to the expression ‘final judgment, 
decree or order" employed in el. 37. The 
Letters Patent themselves, treated as a 
whole, therefore, give little assistance in 
construing the word “judgment” as used in 
el, 13. 

It is apparent from the exceptions made 
by cl. 13 to the general right of appeal 
thereby conferred, that the word “judg- 
ment” is intended to cover an orderas well 
as a decree, Three criteria have been 
suggested as- means for determining 
whether or not an order is appealable 
within the meaning of the Article. The 
first is thatadopted, by the Madras High 
Oourt in 1868; where a judgment is stated 
to have the meaning of “any decision or 
determination affecting the rights or the 
intereat of any suitor or applicant”. The 
second is that adopted by the Oaleutta 
High Court. in 1872, and which has on 
very many occasions been described as 
classical, According to this view, “judg- 
ment” means “a decision which affects the 
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merits of the question between the parties 
by determining some rightor liability" and 
itis immaterial whether it is final, or 
merely preliminary or interlocutory, It is 
this view which Mr. Hay presses on us. 
Thethird criterion, whichis that suggested 
by Mr. Young, and which may be described 
in contradistinction to the others as the 
mqgdern view, being that laid down by the 
Ohief Justice of the Madras High Oourt in 
1910, and adopted by the late Ohief Justice 
of this Oourt in 1924. According to this 
view, the test is whether or not the effect 
of the adjudication ''is toput an end to the 
suit or proceeding so far as the Court 
before which the suit or proceeding is 
pending is concerned, or if its effect, if it 
is notcomplied with, is to put an end to the 
suit or proceeding”; if it has this effect 
the adjudication is a judgment; otherwise 
not. 

Asis pointed out in the Order of Reference, 
it is undesirable that,as soonas a prelimi- 
nary point of law is decided against a 
defendant, he should be at liberty 
to appeal and to hold up a case 
indefinitely, and ina suit with many legal 
points there might be many preliminary 
appeals. Against this view itis urged that 
the necessity of paying heavy Court-fees 
might act as a deterrent, although there 
would be no such necessity in High 
Courts to which the Court Fees Act is not 
applicable. It is further urged that the 
mere fact that an appeal is filed would not 
of itself prevent the Judge on the Original 
Side from going on with the case, although 
the tendency would undoubtedly be for 
him to postpone the hearing and thus save 
himself, possibly, a large amount of useless 
labour in taking evidence and delivering a 
judgment on the facts which might be 
rendered BUgetory by the success of the 
appeal on the legal points. Such a system 
of preliminary appeals on law might indeed 
have ite conveniences,if it were practicable, 
as it seems to bein England, to obtain a 
decision of the Appellate Side within a few 
days of the delivery of the order on the 
Original Side. There can be no question, 
however, tomy mind, but that the balance 
of convenience preponderates in favour of 
a narrower construction. While the 
inconvenience to which a particular con- 
struction of the word “judgment” may 
lead is no reason for not adopting it, if on 
its plain meaning itmust be so construed, 
yet if the interpretation is doubtful, the 
circumstance isto be taken into account; 
for it is a legitimate assumption that His 
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Majesty must betaken to have meant that 
theoperation of the Lettera Patent should 
tend to convenience rather than to incon- 
venience. 

A large number of authorities of this and 
other High Oourts have been cited to us, 
and these authorities I propose, as briefly 
as possible, to review, taking them Court by 
Oourt and in chronological order. The 
earlier view of the Madras High Oourt has 
not found favour and the view which to a 
large extent, to outward appearance, holds 
the field is that enunciated by the Oalcutta 
High Oourt in 1872. It may be urged that 
itis undesirable to disturb a long current 
of judicial authority, but, in my opinion, 
the principle of stare decisis has far less 
applicability to the law of procedure than 
to that of substantive law, and I think that, 
when the authorities are examined, they 
will be found to be far less unanimously in 
favour of the principle contended for by Mr. 
Hay than, at the outset, we were led to 
suppose, 

' The decision to which I have just referred 
is that of Justices of the peace for Calcutta 
v. Oriental Gas Co. (4). At page 452* of the 
Report, Couch, U. J., in delivering the judg- 
ment of the Court on a preliminary objec- 
tion that noappeal lay under el. 15 of the 
Letters Patent of 1865 (corresponding to 
cl, 13 ofthe Rangoon Letters Patent) gave a 
definition of ajudgment which has been 
very frequently repeated, The definition 
is as follows :—''We think that ‘judgment’ 
in cl. 15 means a decision which affects the 
merits of the question between tite parties 
by determining some right or liability. It 
may be either final, or preliminary or 
interlocutory, the difference between them 
being that a final judgment determines 


the whole cause or suit, and a preliminary. 


or interlocutory judgment determines only 


a partofit leaving other matters to be. 


determined. Both classes are provided 
for in cls. 39 and 40 (corresponding to cls. 37 
and 38 of the Rangoon Letters Patent) of 
the Oharter. An order, such as that before 
- us, which only authorises a proceeding to 
be taken for the determination of the 
question between the parties, cannot be con- 
sidered a judgment". The order which was 
before the Oourt was an order refusing to 
issue a writ of mandamus to the Justices. It 
was pointed out that a mandamus if issued 
would not be peremptory, but merely to do 
certain things, or to show cause to the 
contrary; sothat the order of the Judge 
does not determine any question whatever 
“Page of 8 B. Li, R.—| Ed. | 
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between the parties: it only initiates the 
proceedings by which the liability of the 
Justices to make compensation will be 
ascertained and determined. Consequently, 
the orderis not å judgment. The inter- 
pretation of “judgment” by the High Court 
of Madras in 1864 is referred to only to be 
disapproved as being too wide. It would, 
the learned Ohief Justice remarked, putit in 
the, power of a vexatious litigant to appeal 
against all discretionary orders which the 
Judge of original jurisdiction may make 
in the course of the suit, with no result, as 
such orders would have to be, as a matter 
of course, confirmed; and further, it would 
give a far more extensive right of appeal 
against the orders of the Judge of the 
Original Side of the High Oourt than exists 
against the orders ofa Judge of original 
jurisdictioninthe mofussil ; which he did not 
think itat all probable that Her Majesty 
intended. Then comesthe passage which I 
have quoted at length. Hethen proceeds 
to deal withthe contention that the Calcutta 
High Court had already put a wider 
construction on cl. 15 by entertaining 
appeals in cases where the plaint had been 
rejected as insufficient, or as showing that 
the claim is barred by limitation, and also 
in cases where orders had been made in 
execution, These in his opinion were 
within his definition, and he went on to 
say “There is an obvious difference between 
an order for the admission of a plaint and 
an order for ita rejection. The former 
determines nothing, but is merely the first 
step towards putting the case in a shape 
for determination. The latter determines 
finally, so far as the Court which makes the 
order is concerned, that the suit, as brought, 
will not lie. The decision, therefore, is a 
judgment inthe proper sense of the term”, 
This passage enshrines the third eriterion 
which [ have mentioned above, and which 
was amply sufficient fof the determination 
of the point at issue in the case and which 
was, I think, the criterion according to 
which the Court did decide it. Unfortun- 
ately,in some subsequent decisions this has 
been overlooked and stress has been laid 
on the dictum that the test is that the 
decision must be one “which affects the 
merits of the question between the parties 
by determining some right or liability”. 
This definition, if stress be laid on the 
words “some right or liability," is unneces- 
sarily wide; if all the qualifications are 
taken into account, it may be too narrow, as 
excluding orders which, although they relate 
to procedure, may have the effect of finally 


' 528 


deciding the question in issue so far as 
the Court passing them is concerned. 

In Hadjee Ismael Hadjee  Hubeeb v, 
Hadjee Mahomed Hadjee Joosub (7) it waa 
held that an appeal lies from an. order 
granting leave to the plaintiff to institute a 
suit under cl. 12 of the Calcutta Letters 
Patent. Referring to the Madras decieion 
of 1868, thesame learned Ohief Justice said 
that he agreed with the conclusion that the 
order was appealable, because it was nata 
mere formal order or an order merely 
regulating the procedure in the suit, but 
had the effect of giving a jurisdiction to 
the Court which it otherwise would not 
have, and that it did “determine some 
right" between the parties, namely, the right 
tosue ina particular Court and to compel 
the defendants who are not within its juris- 
diction to come ia and defend the suit on 
pain of having an ex parte decree passed 
against them. This is an obvious reference 
to his own previous definition, but he ap- 
pears to have ignored the qualifications of 
it which he himself had made. From the 
pain of view of "merits", anything less 
meritorious than the question whether a 
litigant shall beallowed to bring his suit 
in one Court rather than in another itis 
difficult to conceive, for in theory His 
Majesty extends equal justice to all his 
subjects in all his Courts. 

Ebrahim v. F'ackhurunnissa Begam (5)is a 
case which has a close resemblance to that 
now under reference. Oa the settlement 
of issues the Judge held that a certain hib- 
banamah waa invalid, but raised two issues 
as to à Will. The effect of the decision was 
to allow the suit to proceed. Garth, O.J, 
took the preliminary point that an appeal 
did not lie, the suit not having been dismiss- 
ed. The matter was argued and it was 

. held by the learned Chief Justice (Markby, 
J.,not dissenting), that the decision of the 
Original Side was not a “judgment” and 
that the appeal did not lie, He held that the 
word "judgment" means a judgment or 
decree which decides the case one way or 
the other in its entirety, and that it does not 
mean a decision or order of an interlocutory 
nature, which merely decides some isolated 
point, “not affecting the merits or result of 
thé whole suit", He appears to have regard- 
ed "merits" as synonymous with “results of 
the wholesuit". He distinguished the cases 
of the rejection of a plaint or the admission 
of & suit as determining whether the 
plaintiff has or has not a right to sue at all 


(T) 13 B. L, R. 91 at p. 105; 21 W. R. 303. 
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in the particular case, and went on to point 
out the possibility, if auch appeals lay, of 
having three or four appeals all pending 
in one cause at the same time, and all 
proceeding contemporaneously with the 
trial of the suit in the Oourt belew. 

In Brij Coomaree v. Ramrickdass (8) it 
was held that an order refusing to stay the 
issue of Probate and the discharge of the 
Receiver appointed in a Probate setion 
isa‘'judgment” within the meaning of cl. 
I5. By the judgment in the action Probate 
had been ordered to issue to the respondent 
and the Receiver ordered to be discharged. 
The appellant, being about to appeal, asked 
fora stay which the Judge refused. On 
appeal, Maclean, O. J., referred to Sir 
Richard Couch's definition, which hesaid 
was becoming classical, and stated that he 
concurred in it, but that it was not exhaus- 
tive. He said that as the result of the 
appeal from the decree in the action, a new 
and important question had arisen, whether 
under the circumstances the respondent 
ought to be given control of alarge estate, 
which, if answered in the affirmative, might 
have the possible effect of rendering the 
appeal fromthe decree entirely infructuous. 
I think that, in referring to Sir Richard 
Couch's definition, he had in mind its 
qualifications, and was of the opinion that 
the order appealed from might for all 
practical purposes finally determine the 
rights of the parties to the estate, for the 
reason that when the appeal from the decree 
came to be decided, there might be no 
estate left. He thought his decision was 
consistent with the observations of their 
Lordships of the Privy Council in Hurrish 
Chunder Chowdhry v. Kalisunderi Debi (9), 
when dealing with the interpretation of the 
word "judgment" in cl. 15, that “Mr. 
Justice Pontifex had in fact” exercised a 
judicial discretion, and had cometo a deci- 
sion of great importance which,if it remain- 
ed, would entirely conclude any right of 
Kalisundari to an execution of this suit. 
His view, therefore, was that the test to be 
applied is whether the order is conclusive 
of the rights of the parties to the suit. 
Whether he correctly applied the test is 
another matter. 

In Budhu Lal v. Chattu Gope (3), sanction 
to prosecute the plaintiff in a suit in the Pre- 
sidency Small Cause Court was refused by 
a Judge of that Court. The defendant applied 
to the Original Side of the High Oourt fora 

(8) 5 0. W, N. 781. 


3) 9 O. 482 at p. 493; 10 I. A. 4; 12 O, L, E, 511; 7 
Ind, Jur. 101; 4 Sar. P, G, J. 400 (P. CJ. 
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reversal of the order and obtained an order 
of remand to the Small Cause Court Judge. 
It was held on appeal that the order of 
remand was & "judgment". The learned 
Judgesappear to have adopted the defiai- 
tion of Sir Riehard Oouch without its 
ualification. Tae decision of Sir Richard 
Garth was applied in a somewhat technical 
manner, the learned Chief Justice holdin 
that the decision of the question as to whb- 
ther the statements were made in a judicial 
proceeding was one which affected the 
merits or result of “the entire matter,” for if 
it had been decided one way, viz , in favour 
of the applicants' contention, it would have 
put an end to the proceeding altogether. 
The “entire matter" was whether there 
should be another enquiry by the Small 

Oause Court Judge, which might or might 
not result in a further enquiry by a 
Magistrate, which might have one of two 
resulta. 

In Sarat Chandra Sarkar v. Maihar Stone 
and Lime & Co., Ltd. (10), an order setting 
aside an abatement was held to be a “jadg- 
ment," the reason assigned by Richard- 
son, J. being that it deprived the party in 
whose favour the abatement operates of a 
valuable right. An equally good reason 
would be that an abatement has the 
practical effect of dismissing the suit and 
concludes the rights of the parties so far 
as the Court in which the suit is brought is 
concerned. 

With this may bs compared the decision 
of the same Bench in Maharaj Kishore 
Khanna v. Kiran Shashi Dasi (11), that no 
appeal lies from an order under O. IX, 
r. 9, of the Civil Procedure Oode, restoring 
a suit. There is no discussion of the 
principle, and the decision seems to be 
inconsistent with that in Sarat Chandra 
Sarkar v. Maihar Stone and Lime & Co., 
Ltd. (10). 

. I now come to the decisions of the Madras 
High Court. The earliest is that to which 
1 have already made reference, namely, 
that in DeSouza v. Coles (12), where it 
was held by Bittleston, J., that ajudgment 
“cannot be limited toa final judgment ina 
guit—nor indeed toa judgment in a suit at 
all—but must be held to have the more 
general meaning of any decision or determi- 

pation affecting therights or the interests of 
any suitor or applicant.” Tne learned Judge 


10) 67 Ind. Cas. 917; 490. 62; A.L R. 1922 Cal. 
(11) 69 Ind. Cas. 832; 49 O. 616; A. I. B. 1922 Cal. 


(12) 3 M. H. O. R. 384 at pp. 387, 388. 
84 


CHIDAMBARAM CHNTTYAE VU, N. A; CHRTTYAR FIRM. 


829 
held that the language of the 15th clause ig 
80 general that it is “impossible to prescribe 
any limits to the right of appeal founded 
upon the nature ofthe order or decree ap- 
pealed from” The actual decision was 
that an appeal lies from an order of a Judge 
exercising original jurisdiction, refusing to 
give leave to 1nstitute a suit on the Origin- 
al Side in a case in which the cause of 
action has arisen in part within the ordinary 
Original Jurisdiction of the High Court. 
It might have been givenon grounds leas 
sweeping than the principle adopted. This 
principle may possibly be a logical deduc- 
tion from the language of the Lettera Patent, 
but it has not found favour. 

The next.case to which I will refer is Tulja- 
ram Row v. Alagappa Chettiar (2). The Full 
Bench, after an exhaustiye review of the 
authorities, held that an order ofa single 
Judge on the Original Side refusing to frame 
an issue asked for by one of the parties is not 
a judgment within cl. 15. DeSouza v.Coles(12) 
was commented on, the wide interpretation 
of the expression "judgment" being disap- 
proved, the decision of Garth, C. J., in Ebra- 
him v. F'ackhrunnissa Begam (5) was approv- 
ed, and no less than four cases in the 
Madras High Court were either disapproved 
or dissented from. At page 7* of the report, 
Sir Arnold White, C.J., enunciated a teat of 
what is a judgment for the . purpose 
of cl, 15 in these words:—"The test seams 
to me to be not what is the form of the 
adjudication, but what is its effect in 
the suit or pioceeding in which it is 
made. Ifits effect, whatever ite form may 
be, and whatever may be the nature of the 
application on which itis made, is to put 
an end to the suit or proceeding so 
far as the Court before which the suit 
or proceeding is pending is concerned, or 
if its effect, if itis not complied with, ie to 
put an end to thesuit or proceeding, I think 
the adjudicationis à judgment within the 
meaning of the clause, An adjudication on 
an application which is nothing more than a 
step towards obtaining a final adjudication 
in the suit is not,in my opinion, a judg- 
ment within the meaning of the Letters 
Patent.” Applying this principle, he waa 
of the opinion that an order under the 
Administrator-General’s Act giving the 
Administrator General a commission at a 
fixed rate, sn order dismissing an app ication 
by the assigneeof a plaintiff to be brought 
on the record, an order dismissing a 
petition to receive & sum of money ag 
security for costs of an appeal, an order 

age of 35 d. 


esta 


,Iefusing. a :8tay of execution, an adjudica- 
“tion "based ona refusal to exercise discre- 
" fion, if ita effect is to dispose of the suit Bo 
_far as the Court, makin g itis concerned, an 
-order refusing to issue & mandamus 
; [herein differing from Justices of the 
` Peace for Calcutta v. Oriental Gas Co. 
(4)] an- order refusing to confirm an 
caward, an order refusing to set aside 
E ADA award, an order refusing to extend 
‘the, time for giving security for costs, an 
“order setting aside a judgment and a 
*Ideoree and directing a remand,an order 
. digurissing a Judge's summons to show 
cause -why leave granted under cl. 12 
“should not be rescinded, an order under 
wk 12 giving leave to sue and an order 
iade on an application to revoke a submis- 
‘gion. io arbitration, sre all appealable. On 
,the other hand, he held that an order fixing 
„& date for the hearing and an order allowing 
~or refusing a commission fail to satisfy the 
1 test. -"Krishnasawmy, Ayyar, J., distinguished 
“between 8 "preliminary or interlocutory 
‘judgment " and an: “interlocutory order " 
„and was of the opinion that the latter was 
not a “judgment”, he having previously 
quoted with approval the definition of an 
order in Black on Judgments as being “the 
mandate ordetermination ofthe Court upon 
.bome subsidiary. or collateral matter arising 
win, an, action, not dieposingof the merits 
“rat. „adjudicating & preliminary point or 
‘directing’ some steps in the proceedings”. 
“Discussing Justices of the Peace for Calcutta 
v. Oriental Gas Co. (4) his view was that 
‘in one respect the definition of Sir Robert 
“Couch was too narrow, for a decision which 
„determines the cause or proceeding so far 
as the particular -Court is concerned, 
‘though it reluses to adjudge the merite, 
.must also be deemed to be a judgment ; for 
„otherwise the rejection of a plaint for defect 
‘of form or insafficiency of Court-fee, or its 
return ‘for want of jurisdiction, would not 
"beajudgment. . 
In Kanalal Bhoya v. Balaram Parama- 
sukdoss (13) an order having been passed 
"directing Becurity to be given by the defend- 
ant for the amount claimed and not having 
been appealed against, a subsequent order 
cancelling theorifinalorder and directing 
the return of the security and that the suit 
should proceed as an ordinary suit was held 
to be a * judgment', Sir Walter Schwabe, 
O. J., was satisfied that the order satisfied all 
definitions previously attempted. Coutts 
Trotter, J., resolved his doubts by holding 


- (18) 68 Ind. Cas, 921; 43 M. L. J. 180; 31M. L.T. 
284; 16 L. W, 608; ALR. 1993 Mad. 44. 
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that the order was & judgment ' "because it 


might result in shutting ouf the defend- 


att from the Court altogether ". If’ tha 
had been the inevitable result of the' order 


I should have been disposed to agree with 
hi : 


im. 

In Sonachalam Pillai -v.: Kumaravelu 
Chettiar (14) it was held that an order of a 
sjngle Judge in the Admission Oourt 
refusing to stay execution of the decree 
of a Mofussil Court pending the appeal was 
& judgment, Krishnan, J., professed to 
follow the dictum of Sir Arnold White, O.J., 
while Waller, J., was apparently prepared 
to go so far as to üccept the wide interpreta- 
tion of Bittleston, J., in DeSouza v. Coles 
(12), that itis impossible to set any limits to 
the right of appeal founded on the nature 
of the order or decree appealed against. I 
think that this case and that last cited show 
a tendency to try to avoid the implications 
of the previous Full Bench decision. : 

The first decision of the Bombay High 
Court to which wehave been referred is that 
of Miya Mahomed v. Zorabi (19) where it 
was held that an order directing; theissue of 
a commission to examine a witness wasnot À 
judgment inasmuch as it merely regulated 
the procedure for his examination, I need 
only say that an order of this’ nature would 
seem to fail to satisfy any test which has 
ever been suggested, with the excaption of 
that suggested in "DeSouza v. Coles (12). 


In Charandas v. Chhaganlal (16) the 
plaintiff. had agreed to sell to the defend- 
ant certain goods, which- the defendant in 
turn had ‘agreed to sell to one Alibhoy. The 
plaintiff having filed a suit against the 
defendant for breach of contract, the 
defendant, who claimed a right to be 
indemnified by Alibhoy, obtained leave, 
under the third party procedure which: had 
been introduced by rules framed by the 
Bombay High Court to serve a third party 
notice onhim. ‘Alibhoy having appeared 
the defendant sought a direction from the 
"Original Side Judge under rr,130 and 
131 that Alibhoy beat liberty to appear at 
the trial of the suit and the questions in 
issue between him and the defendant be 
tried simultaneously with the questions in 
issue between the plaintiff and the defend- 
ant, The Judge having by his order 
refused to give such a direction, ib was held 


(14) 79 Ind. Cas. 109; 47 M. 316; 46 M. L. J. 138; 
(1934) M, W. N. 167; 19 L. W. 427; A. I R 1924 Wa 
587. 


00 aed ocn 11 Bom. L. R241, ^ ^^ 
16) 59 Ind, Cas, 533; 48 B. 438; 33 Bome: Ls A 
1268. 


114 I. C. 1929 


on appeal that the order was not a “ judg- 
ment," The definition of Couch, C. -J., in 
Justices of the Peace for Calcutta v. Oriental 
Gas Co. (4) was quoted as having been con- 
sistently approved of by all the High 
Oourts, and the case was held not to come 
within that definition, the reason being that 
nothing had been decided which affected 
‘the. merita of those questions between the 
defendant and Alibhoy, by determining any 
right or liability between them. It may be 
noted that the case would equally have 
failed to satisfy the test suggested by Sir 
Arnold White in Tuljaram Row v. Alagappa 
Chettiar (2). : 

In Nagindas Motilal v. Nilaji Moroba 
Naik (17) it was held that an appeal lies 
under cl. 15 of the Letters Patent from 
an order of a Division Oourt refusing to 
excuse delay in filing an application for 
a certificate of appeal to the Privy Oouncil. 
Decisions that merely interlocutory orders 
on matters of procedure or otherwise are 
not judgments within the meaning of 
cl. 15 are distinguished as being 
essentially different in that they can in no 
way be said finally to end or determine the 
litigation and so donot fulfil the test 
adopted by the Madras High Oourt in 
Tuljaram Row v. Alagappa Chettiar (2), It 
is pointed out that the refusal to excuse the 
delay and the consequent refusal to 
entertain the petition for the necessary 
certificate of appeal to the Privy Council 
amounts to a final decision and put an end 
to the litigation so far asthe High Oourt is 
concerned. sah 
. In Shri Goverdhanlalji Maharaj v. Shri 
Chandraprabhavati (18) it waa held that a 
finding that a suit for increase in the rate 
of maintenance fixed by a consent decree is 
maintainable, is not a “judgment” within 
the meaning of cl. 15. Sir Norman 
Macleod, O. J.;in delivering the judgment 
of the Oourt, observed that Sir Richard 
Oouch's attempt at a definition had not 
prevented lengthy argument being brought 
forward in each case as itcameup as to 
whether it was a judgment or not and that 
for himself he preferred to consider each 
decision asit came before him and for his 
own opinion. The succeeding passage is 
highly relevant to the present reference and 
T wil quote it in full. “ For the purposes 
of this case to my mind the distinction 
between decisions and orders thereon 


(17) 80 Ind. Oas, 862; 48 B. 442; 26 Bom. L. R. 395; 
A. I. R. 1924 Bom. 399, 
. (18) 92 Ind. Oas. 558; 27 Bom, L, R. 1498; A. I. R. 
1936 138. ; 
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which stand by themselves,and decisions on 
a single issue in a suit, is a very real one. 
It is not desirable on general principles: 
that a suit should be tried piecemeal, and’ 
a decision on an issue to the effect that the 
trial of thesuit should proceed can never: 
to my mind amount to a judgment. If ti 
this case the Judge had decided that the 
suit was not maintainable and had dis- 
missed the suit, then undoubtedly an appeal 
would lie against that decision. Batin 
this case the Judge has decided that the 
suit should proceed. He will then consider’ 
the remaining issue in the suit, whether 
the plaintiff should be granted in the 
circumstances of the case increased 
maintenance or not, and whén he hag 
decided that question there will be a judg: 
ment, against which all the arguments 
which are now sought to be raised against, 
the decision on this issue can be placed 
before the Court. We are notshutting oub 
the defendant from any objection. which’ 
he may eventually be advised to raise 
against the final decree in the suit. We are 
merely pointing out that so far nothing 
has been decided with regard to the rights 
and liabilities of the parties, there is only 
a decision that the suit should proceed, and 
against that decision no appeal lies." ` 
We have not bsen referred to any 
decision of the Allahabad High "Court. 
It should be noted that neither this 
High Uourt nor the Punjab High Court 
possesses Ordinary Original Civil Jurisdic- 
tion, and that the Letters Patent Appeals 
in those Oourts to which reference will be 
made are all appeals from: the decision 
of a Judge exercising appellate jurisdiction. 
Before the enactment of' the Civil 
Procedure Code of 190s, that Court had 
apparently taken the view that not- 
withstanding cl. 10 of: its’: Lettera 
Patent, the only appealable orders were 
those in respect of which the Oode had 
expressly provided for an appeal. And 
even after the substitution of s. 104 of 
the Code of 1908 for s. 588 of the Code 
of 1882, the tendency has been to take 
a narrow view. Thus in Ramjas: v. 
Mahadeo Pershad (19) an order granting 
sanction to prosecute was held not to be 
a "judgment," the ground being that 
that order did nothing except arm the 
applicant with a sanction which he could 


bring to the Court which was to investigate 


the alleged offence. And in Piare Lal v, 


(19) -36 Ind, Os, 585; 39 A. 147; 14 ALE. J, 13380; 17 
Or, L. J. 537, : 
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Madan Lal (20) it was held that no appeal 
would lie under cl. 10 from an order of a 
single Jadge of the High Oourt dismiss- 
ing an appeal from an order of an Execution 
Court refusing to set aside a sale. The 
learned Judges held that they were bound 
by the previous Full Bench decision of 
the Courtin Muhammad Naimullah Khan 
v. Ihsanullah Khan (21) and that the en- 
actment of the new Code did not affect 
the position. : 

In Sadiq Ali v. Anwar Ali(22) it was 
held that cl. 10 gave a right of appeal 
from. an order of a single Judge rejecting 
an application to set aside the abatement 
of an appeal. The test adopted was 
that of Sir Arnold White, O.J., in Tuljaram 
Row v. Alagappa Chettiar (2) and the order 
of the single Judge was held to be “a 
judicial act, and an act which did settle 
once and for all, if unappealable, the 
rights of the parties,” and, therefore, a 
“judgment " within the meaning of ol. 10. 

But in Tirmal Singh v. Kanhaiya 
Singh (23) a Bench differently constituted 
again followed the previous Full Bench 
decision of the Oourt and held that no 
appeal lay from an order of a single 
Judge rejecting an application for review 
of judgment, the case of Sadiq Ali v. 
Anwar Ali (22) being held to be distingu- 
ishable for reasons which are not given, 

We have been -referred to two cages in 
the Lahore High Court.” In the earlier 
case, Gokal Chand v. Sanwal Das (24), the 
interpretation of the term “judgment” as 
used in the Letters Patent, was very 
wide. It was held to include any in- 
terlocutory judgment which decides so 
far as the Court pronouncing it is con- 
cerned, whether. finally or temporarily, 
any question materially in issue between 
the parties and directly affecting the 
subject matter of the suit. The view of 
e Sut ides thatan order on an appli- 
cation. stay execution pending appea 
came within the denten, a 

"In the later case, Ruldu Singh v. Sawal 
‘Singh (25), the earlier case Gokal Chand 
v. Sanwal Das (24) was not referred to. 
The trial Court had dismissed a suit as 
time-barred; the District Judge on appeal 
A e 39 Ind. Cas. 460; 39 A, 101; 18 A. L. J. 46. 


(23) 10 ind Ona, 805; 45 80, "20 A. Le J. 801; A.L 
R. 1923 All. 44. ET 
: e» Bind. Ons. 585; 45 A. 535; 21 A. D. J. 341; A. 
POL Riso; 2 lab Ld 2 o TEPA W.B. 1920; 
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held otherwise and remended the case 
for triul on the other issues; against this 
order of remand an appeal was preferred 
to the High Court and was heard by a 
single Judge who affirmed the decision 
ofthe District Judge and dismissed the 
appeal. From this decision there was a 
further appeal under the Letters Patent. 
The decision of the single Judge was 
held tobe a "judgment" and, therefore, 
appealable, The authorities were discussed 
by Sir Shadi Lal, O. J., in delivering the 
judgment of the Oourt, and, in his 
opinion, the definition of Sir Arnold 
White afforded a better test than that of 
Sir Richard Couch. If an adjudication put 
anend tothe suit or appeal, or if its effect, 
if not complied with, was to.put an end 
to the suit or appeal, then it was clearly 
a judgment. He went on to discuss the 
position which arose when the adjudication 
disposed merely of an application made 
ina suit or appeal, and to adopt Sir 
Arnold White's differentiation between 
an application which is nothing more 
thau a step towards obtaining a final ad- 
judication in sa suit, which would not be 
"judgment," and an application which is 
an independent proceeding ancillary to 
ihe suit and instituted, not as a step 
towards judgment-but with a view to 
render the judgment effective, if obtained, 
which would be a "judgment". In the 
former category would be included applica- 
tions for transfer, summoning witnesses, 
issue of commission for the examination 
of witnesses, adjournments, directing a 
party to produce and give inspection and 
framing an issue, In the latter category 
would be included applications for the 
appointment of a Receiver, the issue of an 
interim injunction and, generally, 

orders which are appealable under s. 104 
or O. XLIII, r. 1 of the Civil Procedure 
Gode. He wss of the opinion, however, 
that in certain applications, such as those 
fora mandamus and for leave to defend 
a summary suit on a negotiable instrumental 
the test adopted by Sir Arnold White 
was not of practical assistance, He, there- 
fore, thought that it was impossible to 
lay down any definite rule which would 
meet the requirements of every case, and 
that all the Court can do in determining 
whether an order constitutes a judgment 
isto take into consideration thenature of 
the order and its effect upon the civil 
proceeding in which it was made. The 
case before the Court was, however, held 
to present no difficulty, because the 


114 L O. 1939 


decisionof the Judge of the High Court 
undoubtedly put an end to the appeal 
before him. It seems clear that in his 
opinion the test most generally applicable 
is whether or not the order finally puts 
an end tothe suit or proceeding. ; 

I wil now refer to the cases in which 
cl. 13 of its Letters Patent has been 
discussed in this Court. The first is 
Yeo Eng Byan v. Beng Seng d Co. *(1), 
a decision of Sir Sidney Robinson, O. J., 
and Brown, J. “An order of the Judge on 
the Original Side, giving directions toa 
Oommissioner, appointed under the preli- 
minary decree ina partnership suit, as 
to what accounts he should and what 
accounts he should not go into was held 
not to be appealable. After citing the oft- 
quoted definition of Couch, O.J., in Justices 
of the Peacefor Calcutta v. Oriental Gas Co. 
(4), but without the subsequent qualifying 
words, the further dictum of Couch, O.J. 
in Hadjee Ismael Hadjee Hubeeb v, Hadjee 
Mahomed Hadjee Joosub (7) and’ the 
definition of Sir Arnold White, ©. J., in 
Tuljaram Row v. Alagappa Chettiar (2), 
Robinson, C. J, continued:—“With these 
dicta 1 am in general agreement, I agree 
that a decision which affects the merita 
of the question between the parties by 
determining some right or liability may 
rightly be held to be a ‘judgment.’ and I 
think that an order which merely paves 
the way for the determination of the 
question between the parties cannot be 
considered tobe a ‘judgment’; nor can a 
mere formal order merely regulating the 
procedure in the suit, or one which is 
nothing morethan a step towards obtain- 
ing a final adjudication’. He went on 
to say that the order before the Oourt “did 
not decide on the merits of the suit for 
the dissolution of the partnership, nor 
does it decide the rights or liabilities of 
the parties to the suit so far as the partner- 
ship is concerned. . . . It cannot be 
that the framers of the Letters Patent 
intended to allow appeals which do not 
arise directly from the suit itself". Brown 
J., laid stress on the fact that the order 
did “not purport finally to decide any of 
the rights between the parties,” 

We have been referred to the case of 
Ma Mi v. Kalenther Ammal (26), a 
decision of Robinson, O. J., and Baguley, 
J., as to what is afinal order within the 
meaning of s. 109 of the Civil Procedure 
Code. One of the issues was whether the ro- 


30) 84 Ind. Cas, 519; 3 Bur. L. J, 218; i 
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Bpondent had been divorced. The District 
Oourt tried this issue first and held that 
she had been divorced. This Oourt 
reversed the decision and remanded the 
suit. The applicants applied ‘for leave 
to appeal to the Privy Council on the 
ground that the order of remand was a final 
order. Objection was raised on the 
ground that this was not so, as it would 
be open to the applicants to raise the 
point in appeal to the Privy Council 
when the whole case was decided. While 
agreeing that sg. 105 (2) of the Code 
would not debar them from taking this 
course, Sir Sidney Robinson, O. J., was 
of the opinion thatif the order in ques- 
tion had the effect of deciding finally the 
cardinal pointin the suit (à it would 
have had in the case before him), ib must 
be held to bea final order from which 
leave to appeal should be granted Here 
he was following the decision of their 
Lordships of the Privy Council in the case 
of Saiyid Muzhar Hossein v. Bodha Bibi (27) 
where under similarcircumstances they 
granted special leave to appeal. Mr. Hay 
argues that in the appeal from which this 
reference arises, the issues decided against 
him are cardinal points the decision of 
which in the appellant’s favour would 
decide the suit. Ido not, however, con- 
sider that decisions on what is a “final 
order" under 8.104 of the Code are of 
assistance in construing cl. 13 of the Letters 
Patent. 

Another unreported decision is that of 
Oarr andiJ. A. Maung Gyi, JJ. (Hoola 
Goolam Mahomed v. Ameena Bee Bee, 
Civil First Appeal No. 153 of 1924), Under 
a preliminary administration decree, a 
Commissionerhad been appointed totake 
accounts. Three questions arose, (a) and 
(b) astoa sum of money and jewellery 
alleged to have belonged to the estate of the 
deceased and to have come to the hands of 
the defendants, and (cj a house which the 
plaintiff claimed as belonging to the estate 
and which the defendant claimed as her 
own property. Before the Oommissioner 
the parties agreed thata Receiver should 
be appointed to filea suit to determine 
the ownership of the house, and a 
Receiver was appointed, but no suit was 
filed, The Commissioner recorded evi- 
dence op theother two issues, and came 
to findings thereon. The matter then 
came before May Oung,J., who passed an 
order reversing the Commissioner's finding 


en 17 A. 112; 8 M. L. J, 20; 22L A, 1; 6 Sar. P. Q. 
J. 680 (P. C. 


534 


as regards one of the issues and modifying 
it'às regards the other. He also com- 
mented on the fact tbat no suit as regards 
the house had been filed and said that 
he would fix aday totry the remaining 
issue, i.e, 88 to whom the house be- 
longed. The plaintiff appealed from this 
order, so far as it decided the first two 
issues. The preliminary objection was 
taken thatno appeal: lay,the order not 
being a "judgment". A number of authori- 
ties including Yeo Eng Byan v. Beng Seng 
&Co. (1) were cited but not discussed, 
with the exception that the definition of 
Couch, O. J., in “Justices of the Peace 


for Calcutta; v. Oriental Gas Co. (4) was’ 


quoted’at length (but without its qualifica- 
tidns) and was stated to have been general- 
ly accepted. The decision appealed against 
was held to bea "judgment" as it was a 
determination of ‘the rights of the parties 
as regards two of the three issues “final 
as faras concerns the Original Side of 
this Court, and that the Judge- or his 
successor could not in his final judgment re- 
verse the findings already arrived at”. 
From this conclusion I must respectfully 
differ. . A 

In Mooljee Dharsee & Co. v. M, E. Moolla 
(28) the Appellate Side, on an application 
to stay execution of a decree pending 
appeal therefrom ordered a stay, “the 
security already “given being accepted, 
with liberty to the respondent to apply 
for fresh or further security, if it is decided 
that the security given is invalid or in- 
sufficient’. The Judge on the Original 
Side after enquiry accepted the security 
as valid and sufficient. On appeal from 
hisorder it washeld by the Bench (Heald 
and:Ohari,JJ.), that it did not determine 
any right or liability which arose between 
the parties on the Original Side, and was 
not, therefore, a "judgment". In discuss- 
ing “the new classic" case of Justices of 
the Peace for Calcutta v. Oriental Gas Co. 
(4)ib. was observed that the expression 
“affects the merits of the case by determin- 
ing some right or liability” was notintend- 
ed tocover the determination of every 
right orliability, as was shown by- the 
succeeding sentence "where Oouch, O. J., 
states that a final judgment determines 
the whole case or suit and a preliminary 
or interlocutory judgment determines only 
a part of it. -Itseems to me clear that the 
learned Judges would not have held that 
& finding on & preliminary issue which had 

(28) 88 Ind. Cas. 740; 3 R. 250; 4 Bur. L. J. 61; A.L 
R. 1925 Rang. 225. ; . 


OHIDAMBABAM OBETTYAR|P. N. A, CHETTYAR FIRM, 


1141. O. 1929 


the effect of allowing a suit to proceed was 
a “judgment”. - 

This case was followed, this time by 
Heald and Lentaigne, JJ., in Mahomed 
Hussain v. Hoosain Hamadanee & Co. (29) 
where they held that an order of dismissal of 
an application for the examination of a wit- 
ness on commission is not a judgment, Tul- 
jaram Row v. Alagappa Chettiar (2) being 
cit&d as showing that a refusal to issue a 
commission “is a purely interlocutory order 
and not a judgment terminatings suit 
or other proceedings or affecting the 
merits". 

It was again followed by the same Bench 
in Mengha Singh v. Sucha Singh (30) where 
they heldthatan orderunderO. XX XVIII, r, 
5 of the Civil Procedure Code, direoting the 
defendant to give security before judg- 
ment did not come within cl. 13 of the 
Letters Patent. , 

In Sooniram Jeetmul v. R. D. Tata & 
Co. (unreported Civil Miscellaneous No. 82 
of 1925), Sir Guy Rutledge, O. J., and 
Maung Ba, J., dealt with an appeal from 
an order of the Judge on the Original 
Side giving leaveto institute a suit on the 
ground that part of the cause of action 
arose in Rangoon. The appeal is stated 
tohave been admitted on the authority 
of DeSouza v. Coles (12) and Hadjee 
Ismael Hadjee Hubeeb v. Hadjee Mahomed 
Hadjee Joosub (7) but there is no discus- 
Bion. 

Arumugam Chettyar v. Kanappa Chettyar 
(31), cited to us, is merely a decision that 
where an appeal from an order is allowed: 
by the Civil Procedure Code, such an order 
is to be construed as & "judgment," and 
is not in point. . 

In Tar Mahomed v. Zulaikha Bai (0) a 
suit was filed on the Original Side for the 
administration of the estateof one Esak 
Vally Mahomed, the allegation of the 
plaintiff being that Esak and the de- 
fendants were partners in a business 
carried on in Rangoon and the Shan 
States. The defendants took the prelimi- 
nary objection that the Original Side 
had no jurisdiction because the business 
wasnot carried on in Rangoon. The 
learned Judge tried asa preliminary issue 
the question whether or not this Court had 
jurisdiction, and found that it had, inas- 
much as the business was carried on 

(29) 90 Ind. Cas. 967; 3 R. 203; A. L R.1925 Rang. 
290; 4 Bur. L. 3.403. 7 


(30) 90 Ind.. Gas, 995; 3 R. 307, A. IR. 1925 Rang, 
267; 4 Bur. LJ. 108 
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partly.in Rangoon. The defendants claimed 
to be entitled to appeal, from this finding, 
which was a finding ona preliminary isaue, 
on the ground that it was a "judgment" 
within the meaning of cl. 13. On the 
authority of Sooniram Jeetmul v. R. D. Tata 
& Co. (unreported; supra) and the two cases 
therein referred to, it was held by Heald 
and Darwood, JJ., that an appeal lay. 
After having pointed out thatin Hagjee 
Ismael Hadjee Hubeeb v. Hadjee Mahomed 
Hadjee Joesub (T) some doubt had been 
east on some ofthe reasons given for the 
decision in DeSouza v. Coles (12) aud that 
DeSouza v. Coles (12) was an appeal not 
from afinding, that à Court had jurisdic- 
tion but from an order refusing to give 
leave to institute the suit in the High 
Court, the learned Judges went on to say:— 
“Itis, however, clearly desirable, that an 
appeal should lie since otherwise much 
-time and money might be wasted in a 
.Gourt which might ultimately be found 
to have no . jurisdiction," The logical 
corollary of this decision if itis correct, 
‘appears to be that the decision onany 
„preliminary issue, if its effect is to allow 
a-suit to proceed, is appealeble. But 
-with all respect Iam unable to agree with 
either- the decision or the grounds on 
which it is based. The argumentum ab 
in convenienti is not in itself conclusive, 
and asI have already indicated, in my 
opinion, the balance of convenience is the 
other way. The reasoning in Hadjee 
Ismael Hadjee Hubeeb v. Hadjee Mahomed 
-Hadjee Joosub (7) on which the case is 
really based is not convincing, the right 
betweén the parties which it determined 
“being merely, the right'to compel defend- 
ants who are out of the. jurisdiction to de- 
(féánd- the:suit;in the High Qourt rather 
than to defend it in the Oourt of the 
local area where they'are resident. If it 
„isto be supported at all, it can, I think, 
be. supported only on the principle adopt- 
‘ed by. Bittleston, J.,. in DeSouza v. 
- Coles (12) a principle which has since its 
-enunojation found little. favour except in 
the judgment of Wallis, J.,in Sonachalam 
Pillai v.Kumaravelu Chettiar (14). < 

In : Abowath v.-Abowath (32) the obser 
vations before cited of Robinson, O. J., 
in Yeo Eng Byan v. Beng Seng & Co. (1 
“were again quoted and applied by Gir 
Guy Rutledge, O. J, and Oarr, J., and it 
“was held thatan order of the Judge.sitting 
on. the’ Original Side directing the return 

39) 114*Ind. Oas. 521; 6 Rang, 25; A. L R.1928, Rang, 
119; I. L. T. 40 Rang. 36. Vu 
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of an award to the arbitrators to ehablé 
them to file it according ‘to the proper 
procedure was not a “judgment,” bécause 
the Judge had not purported: finally. to 
decide any right between the parties. ` ~ 
The last case cited -to-us was Syed 
Khan v. Syed Ebrahim (33), a deciaion- ot 
Sir Guy Rutledge, O. J., and- Brown, J.. 
asto what is a "final order" within thé 
meaning ofa. 109 of the Civil Procedure Code. 
The plaintiff filed a suit in a Distriet 
Court claiming a right of pre-emption 
under Muhammadan Law. The District 
Court dismissed the suit on the ground 
that such right did not exist in Burma, "In 
October, 1925, the High: Court on appeal 
held that the right did exist, and reversiis 
the decision of the District Court, remands 
ed the case for trial. The plaintiff: won 
on the merits and the High Court on appeal 
confirmed the decision in May 1927. THe 
defendant appliéd for leave to ‘appeal t 
His Majesty in Council not only: Na 
the points decided in May, 1927; but algo 
against the point decided in October, 1928. 
It washeld that the question of the raih 
-of pre-emption was a cardinal issue 
tween the parties which was finally decided 
in October, 1925, that it was a “final order" 
within the meaning ofs. 109; ‘that -the 
defendant could have then applied for 
leave, that the question of pre-emption was 
not in dispute when the case was final 
decided in May, 1927; and that the defendant 
could not again raise the point over'again 
in applying -for leave to appeal agaiti&t 
the points decided -in May, 1927. The 
Court, however, holding that there were 
two other substantial points of law,-gave 
leave to appeal thereon. Unfortunately, 
the appeal dropped owing to the defendant 
failing to give security, and the opportunity 
of obtaining the views of their Lordships 
of the Privy Council as to the correctness 
of the decision that leave should not be 
given in respect of the issue of pre-emption 
was lost. It may be noted also that - tha 
ease of Ma Mi v. Kalenther Ammal (26) 
in which Sir Sidney Robinson, C. J., had 
expressed a view apparently contrary to 
that enunciated by Sir Guy Rutledge was 
not before the Court, However, -ssI' have 
said before, cases on the meaning of the 
expression “final order" are of little assist- 
ance in the task of interpreting the term 
“judgment.” ` 
From this reivew, it is clear that the view 
taken by Bittleston., in De Souza v. Coles (12) 
(33) 110 Ind, Oas. 3867 6 Rang. 189; A'I R, 1998 


` Rang. 132, . 
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that every adjudication is a judgment has 
been disapproved in the vast majority of the 
decisions, and it is practically common 

ound that some teat must be adopted. The 

efinition of Sir Richard Oouch, O.J., in 
Justices of the Peace of Calcutta v. Oriental 
Gas Co. (4) pressed upon us by Mr. Hay, if 
isolated from its context, has been not infre- 
quently cited and treated as conclusive with- 
out discussion. Taken with its qualifications 
it contains the germ of the later doctrine 
enunciated by Sir Arnold White, C. J., in 
Tuljaram Row v, Alagappa Chettiar (2) but 
has been held to be defective in that it 
apparently excludes decisions on points of 
procedure which have the effect of finally 
deciding questions in issue between the 
parties to a suit or proceeding so far as the 
Court deciding them i8 concerned. On the 
other hand, the test enunciated by Sir 
Arnold White, O. J., and adopted in Yeo 
Eng Byan v. Beng Seng & Co. (1) the 
‘key-note of which is finality in relation to 
the Court passing the order, has the merit 
of simplicity and, as pointed out by Gir 
Shadi Lal, O. J., in Ruldu Singh v. Sawal 
Singh (25) affords a working rule in respect 
of the great majority of interlocutory orders, 
I am of the opinion that in the decision 
of the question referred to us it should be 
applied. And, in applying it, I am fortified 
by the opinion of Bir Richard Garth, 
C, J., in Ebrahim v. Fackhurunnissa Begam 
(5) that the decision on an issue which has 
the effect of allowing a suit to proceed does 
not ‘‘affect the merits or result of the 
whole suit" in that it does not decide the 
case one way or another, and is, therefore, 
nota “judgment.” Put in another way, it 
does not " shut out " the defendant. 

_If the contention pressed on us by Mr. 
Hay were to succeed, it would seem almost 
inevitably to follow that if no appeal is 
preferred from an order “deciding & 
preliminary issue having such effect the 
party against whom the issue is decided 
cannot raise the point in an appeal from 
the decreein the suit. And, so far as I am 
aware, this has never been held by any 
Court in India. The question of what isa 
final order within the meaning of s. 109 of 
the Civil Procedure Code is not, in my 
opinion, analogous. If it were, I should be 
inclined to hold that Syed Khan v. 
Syed Ebrahim (33) had been wrongly 
decided. i 

It is suggested to us that the decision of 
a preliminary issue is final so far as the 
Court which decides it is concerned, and 
this was sọ held by this Court in Moolla 
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Goolam Mahomed Ameena Bee Bee 
(unreported; supra). That the decision of 
a Judge on a preliminary issue is not 
binding on his successor was held by the 
late Ohief Court of Lower Burma in 
Ma Nyo v. Ma Yauk (34), the soundness 
of which has never been questioned. 
Ifthe decision is not binding on his 
successor, I see no reason why the Judge 
bimself, on a more mature considera- 
Mon should not beallowed to change his 
mind. 

The contention of Mr. Hay may be subject- 
ed to the touchstone of & practical teat, 
The learned Judge on the Original Side 
in the case out of which this reference bas 
arisen, might orally have expressed his 
opinion on the preliminary issues and 
allowed thecase to proceed. In that case 
there would have been no written order 
from which an appeal could have been 
presented. This difficulty might perhaps 
have been surmounted in some such 
manner as by filing an affidavit setting 
out what the learned Judge had said. 
Butthe lesrned Judge might equally well 
have contended himself by intimating that 
he would hear the evidence and at the end 
of the ease would deliver & judgment 
covering all the issues. In this last event 
the parties would have known perfectly well 
what was in his mind, but the party against 
whom it was practically certain that the issue 
had been decided would have been powerless 
to appeal. All three possible courses would 
have been equally legitimate, and it seems 
incongruous that the question of whether or 
not an appeal lies in such a case should 
depend on whether the learned Judge had 
stated, or even written, his determination on 
a preliminary issue. 

For these reasons my answer to the. 

question referred, is in the negative. 
. Ifthe view which I have taken iscorrect, 
it followa that certain cases in this Court 
have been wrongly decided, and that they 
should be overruled. These cases are 
Moolla Goolam Mahomed v. Ameena Bee 
Bee; Sooniram Jeetmul v. R. D. Tata & 
Co. (both unreported; supra) and Tar 
Mahomed v. Zulaikha Bai (6). 

Pratt, Offg C. J.—In the order of re- 
ference 1 have already given my reasons 
for holding that the finding of the learned 
Judge on the Original Side does not 
amount toa judgment within the meaning 
of Art. 13 ofthe Letters Patent. 

I have now had the opportunity of reading 


(34) 4 L. B: R. 256.. 
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my brother Ormiston's answer 
reference, in which I fully concur. 

In view of his exhaustive analysis of 
the authorities on the subject, it seems 
unnecessary to discuss them at any 
length. 

I would, however, remark that I agree 
with the observation of Macleod, O. J. in 
Shri Goverdhanlalji Maharaj v. Shri 
Chandraprabhavati (18) that the distinctjon 
between decisions and orders, which stand 
by themselves, and decisions on & single 
issue, is avery real one. lam.also at one 
with him, when he says that it is not 
desirable on general principles that a suit 
should be tried piece-meal, and a decision 
on a issue to the effect that the trial of the 
suit should proceed does not amount toa 
judgment, 

As held by Robinson, O. J., in Yeo Eng 
Byan v, Beng Seng & Co. (1) an order which 
merely paves the way for the determination 


to the 


of the question between the parties cannot. 


be considered to be a judgment. The 
finding with which we are concerned is one, 
in effect, which decides that the suit is 
maintainable,and so paves the way for the 
determination of the main question be- 
tween the parties. ' 

It does not finally decide the rights of 
the parties and will be subject to attack on 
appeal, if the decree ia ultimately against 
the appellant. 

I would point out that the finding which 
forms the subject ofthe present reference 
isinan entirely different category to the 
order in the recent Bench case of Ma 


Hman v. Official Receiver » (35). We 


there held that an order of the Judge on: 


the Original Side allowing the Official 
Receiver commission at 5 per cent. on the 
aale-proceeds of certain properties sold by 
a firm of auctioneers under the ordera of the 
Oourt was a judgment. Our reason was 
that the order in question was in effecta 
decree in favour of the Official Receiver 
fora large sum of money. On the faeta, 
obviously, had there been no right of appeal 
&grave injustice would have resulted to 
appellanta. 

1 would answer the question referred in 
the negative. 

Carp, J.—I agree with the judgment of 
my learned brother Ormiston and with his 
answer to the question referred. 

In particular I agree that when I said in 
Moolla Goolam Mahomed v. Ameena Bee Bee 
(Civil First Appeal No. 153 of 1024), that 
preliminary findings on certain issues were 

(35) 114 Ind. Cas. 673 Infra; A. I. R. 1929 Rang. 301. 
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final and could not be reversed in the final 
judgment, I was wrong. 

Cunliffe, J.—On the 1st of September, 
1927, Chari, J., on. the Original Side of this 
Oourt, passed an order dealing with various 
contentions raised in a suit before him on a 
hundi. lt is apparent from the learned 
Judge's order that anumber of arguments 
were raised before him on the question of 
the legal liability of the let and 3rd defend- 
ants. They were of a technical nature and 
dò not appear to have had much merit. 
At any rate, the order concludes with these 
words:—' For these reasons no final order 
is possible either against the lst defendant 
or against the 3rd defendant on the argu- 
ments raised by the learned Advocate on 
their behalf. The case will, therefore, 
proceed . . . . " 

And so it would have proceeded, had 
there not been some delay in collecting 
evidence on commission. 

Taking advantage of the delay, however, 
the parties adversely affected, obviously 
against the intention of the learned Judge 
who desired to dispose of the whole case as 
soon as possible in a business-like manner, 
took the opportunity of coming to this Court 
in appeal. 

Itis argued that the order passed by 
Chari, J., is a judgment within Art. 13 of 
our Letters Patent. In my opinion, it is not 
a judgment at all. It may be part of a 
judgment; bat it was certainly never 
contemplated by the Letters Patent that, 
at every stage of the final hearing of a 
case, litigants dissatisfied with the view 
expressed by the trying Judge should 
immediately proceed to the Court of Appeal. 
One can imagine the state of affairs where 
six or seven visita to the Court of Appeal 
on six or seven issues decided against the con- 
tentions of one or other of the parties would 
precede the final disposal of the case. In 
these circumstances I agree that the ques- 
tion referred to the Full Bench should be 
answered in the negative. 

Darwood, J.—I concur. 

JUDGMENT OF THE DIVISION 
BENCH. 


Pratt Offe., C. J. and Cunliffe, J.— 
The Fall Bench having decided that the find- 
ing under appeal is not a judgment, the 
appeal does not lie and is accordingly dis- 
missed with costs for two days’ full hearing. 
Advocate's fees twenty gold mohurs for 
the Fall Bench and ten for the Bencb, 

a. Reference answeredin the negative. 
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` RANGOON HIGĦ COURT. 
Crni MiIGOBLLANAOUS APPHAL No, 37 oF 1928, 
c--- June 27,1928. ` 
Present: —Mr. J ustice Das and 
^ Mr. Justice Doyle... . . 
ur SK. v. AL. OHETTY AR Finu— 
: Z -r APPRLLANTS & 
. VETEUS. 
MAP. MÀ RIOA R— RESPONDENT. 
divil Procedure Code (Act V of 1908), O. XXI, 
T. 90—Atction-pu Right to apply to set aside 
sale for fraud marana irregularity, 
+. An auction-purchaser at a Oourt sale is not a 
person. ‘whose interests are affected by the sale' 
"vithin the meaning of O. X XT, r. 90, Ofvil Procedure 
Oode, and cannot, consequently, apply under the 
rovisions of the said „fule to get aside tho sale for 
Fraud or material ‘irregdilarity in publisbing or con- 
ducting the sale. 
.. Khetre Mohan Datta v. Sheikh Dilwar (3.. fol- 
(c aan Chettyar v. N. L. M. Chettyar Firm 
(I) and vp aac Prasad v, Jagar Nath Sahu (2), 
^ Miscellaneous appeal againgt an order 
ofthe District/Oeurt, Insein, rn Civil Praon: 
‘tion No. 24 of 19286. ~.. 

Mr. K. C, Bose, for the Appellants. > 

Mr. N. N. Burjorjee, for. the Respondent. 

. JUDGMENT.—The respondent, who 
‘was’ the auction-purchaser, applied for the 
sale to be set aside on the ground of 
fraud under O. XXI, r. 90, of the Code of 
Civil Procedure. The: District Court set 
aside the..sale, and the decree-holder has 
. mow appealed against that order. 
> Itris contended before us that an auction- 
purchaser- 4s not a person. whose interests 
are affected by the sale under O. XXI, r: 
90, of the Code of Civil. Procedure, It ig 
admitted that if he is not’a person whose 
interests are affected by the sale-he cannot 
apply under that order to set aside the sale, 

We: have no hesitation in holding that 
the words “whose ihtereste. are’ affected 
by the sale” in the above-mentioned ordér 
mean. persons who have some interest in 
the. property at the time of the sale. The 
auction-purchaser's interest only comes into 
effect after the sale, and it cannot be said 
that his interests are in any way affected 
by the sale. 

Our attention. was drawn to & decision 
of Brown, J.,.in the case of Subramanian 
- Ghettyar v. N. L. M. Chettyar. Firm (1). In 
that, case Brown, d following & decision 
of the Allahabad High Oourtin the case 

.of ‘Ravi Nandan Prasad. v. Jagar ‘Nath 
‘Sahu (2): held that an auction-purchaser 


D 105 Ind. Oas.465; 5R. 516; A. I. R. 1927 Rang. 


(2) 87 Ind. Oas. 278; 47 A. 479; ip oA J, 233; L, R, 
6 A. 229 Qi; A. L R. 1925 All, 4 
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is.& person whose interest is affected by. 
ihe sale, and, therefore, could apply under- 
O. XXI, r. 90, of the Oode of Civil Pro- 
cedure, 'to set ‘aside the sale, 

We must. say that wedo-not agree with 
this decision of Brown, J. The season nk 
of the learned Judges’ of the Allahaba 
High Oourt inthe case:of Ravi Nandan 
Prasad.v. Jagar Nath ‘Sahu (2) does not. 
appear’ to us to be sound. The learned 
Judges seem- to think that the use of the 
word "interests" instead of “interest” in 
the rule makes a difference in the meaning 
of the wordsin.that rule.;^We must say 
that we.-cannot follow this reasoning. > 
. It is quite clear to our mind: that the: 
word “interests” mentioned in that rule 
refers to interest existing at the“time -of 
the sale not to interest created by .the 
sale," The only rule under which an 
auction-purchaser can apply to set’ aside 
the sale is O. XXI, r. 91, of the Code of 
Oivil Procedure, and. if the Legislature 
had intended to allow an auction-purchaser 
to apply under O. XXI, r. 90, of the Code 
of Civil: Procedure, his name would: have 
been specifically mentioned in that rule: 

We are fortified. in this- .opinion' by 
a decision of the Patna High Court in 
the case of Khetre Mohan Datta v. Sheikh 
Dilwar (3). Brown, J., was mistaken in 
thinking that the Patna Law Journal was 
not an authorized report. It was thé 
authorized’:report of the .Patna. High 
Oourt till the Patna series of the: Indian 
Law Reports was: started’ .. 

We, therefore, allow this appeal and abt 
aside the order of the District Judge with. 
costs three gold muhung in both Courts. 

A. i Appeal allowed, 


ie Oas. 814; 5 P.L. J. 516; 5 P.L. "We 
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RANGOON HIGH COURT. ' 
BAGONG OiviL APPHAL No. 551 oF 1927. 
s June 12, 192x, : 
Present :—Mr, Justice Baguley. i 
MÀ PYU—PLAINTIFF—APPELLANT 
versus $ 
4 K: C. MITRA —DgrBNDANT-—RESÉONDENT, ` 
Civil Procedure Code (Act V' of 1908), ss. 100, 101— 
Second appeal—Pinding of fact: 
.À gecond appeal is cbmpstént only on-a poiñtof 
law. A finding of fact, however gross, if supported 
by evidence i is unassailable in second appeal and it 


‘is immatbrial - whethet ‘Buelt a finding is concurrent 
“or not, [p: 589, col, 2.] 
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^» Pertab Ghunder Ghose v. Mohendranath Purkait uu 
Durga Chowdhrani v. Jewahir Singh Chowdhri (2) 
und Ramgopal v. Shamskhaton (3), followed. 

- Second appeal against the judgment 
of the District Oourt of Henzada, in Civil 
Appeal No. 68 of 1927. 

- Mr. Doctor, for the Appellant. 

Mr. Seft, for the Respondent. 

JUDGMENT.—One Po Mya was Bup- 
posed to be the owner of two adjacent pieces 
of land, Holdings No. 77 and No.78. Holding 
No. 77.was freehold. Holding No. 78 was 
leasehold. As amatter of fact the lease 
had lapsed; but this dees not have any 
bearing on the case. He sold Holding 
No. 78 and two small triangular pieces of 
Holding No. 77to K. O., Mitra and placed 
him in possession of the land but no 
registered deed was executed. Afterwards 
he purported to sell the whole of Holdings 
Nos. 78 and77 to the plaintiff, Ma Pyu. 
The defendant finding thatthe lease had 
lapsed got afresh lease from Government 
of the entire original Holding. No. 78 and 
the plaintiff ‘appears to have abandoned 
any attempt to get that away from him, 
but she now sues him to recover the two 
small triangular portions of Holding No. 
77 on which it would seem part of his 
building had been erected. 

The trial Court decided the case really 
on the issue :— 

“Iethe defendant in possession of the 
suitíand under the agreement of sale by 
U Po Mya?” The learned Judge found 
that the defendant was in possession of 
the suit land under the agreement of sale 
and dismissed the case. : 

On appeal the- learned District Judge 
agreed with this view but said quite 
rightly that it was necessary to see 
whether the plaintiff had notice of the 
agreement of sale by U Po Myain favour 
of the defendant. After examining the 
evidence he came tothe conclusion that the 
plaintiff had notice of the agreement to sell 
and of the occupation of the land by the de- 
fendant. He, therefore, dismissed the appeal 
and the plaintiff has comein second appeal 
to this Court. 


The memorandum of appeal is based to a 
great extent on questions of fact. I 
pointed out to Mr. Doctor that, in my 
opinion, findings of fact in the lower 
Appellate Court must be regarded as final. 
Section 100 of the Civil Procedure Code is 

uite clear, and s. 100 does not mention 
thè- word “facts”. Saction 101 says that 
no second appeal shall lie except on the 
grounds mentioned in.s. 100.. It was 
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argued that there was no concurrent 
finding of facts with regard to the ques- 
tion of notice; but that seems to me to be 
quis immaterial. Section 100 says no- 
thing about the findings of fact, concurrent 
or otherwise. It says, that second appeals 
may be filed, if a decision is contrary 
to law, if a decision faile: to determine 
some material issue of law or if there is 
any -substantial error or defect in the 
procedure, which may possibly have 
produced error or defect in the decision 
ofthe case. Reference may be given'to a 


few authorities to hold that Courts of . 


second appeal must not attempt to- extend 
the scope of the section. They are all 
Privy Oouncil cases. i 

The first is Pertab Chunder Ghose v. 
Mohendranath Purkait (1). In this ruling 
at page 298* I find a note “Their Lordships 
must observe that the limitations to the 

ewer of the Oourt by ss. 584 and 585 
(aor 88.100 and 101) in a second appeal, 
ought to be attended to, and the appel- 
lant ought not to be allowed to question the 
finding of the first Appellate Court upon 
& matter of fact." This was a case in 
which the trial Court and the first Appel- 
late Oourt appear to have come to two 
ae conclusions with regard to the 

acts. - 

The next ruling i8 Durga Chowdhrani 
v.Jewahir Singh Chowdhri (2). This ig 
also a Privy Council case and at page. 30f 
their Lordships remark: ‘‘Nothing can 
be clearer than the declaration, in the 
Civil Procedure Code that no second appeal 
will lie except on the grounds spectfied--in 
8, 584, No Court in India. or elsewhere has 
power to add to or enlarge those grounds, 

. . « « . [tis enough in the present 
case to say that an erroneous finding of fact 
is a different thing from an error or defect 
in procedure, and that there is no jurisdic- 
tion to entertain a second appeal on the 
ground of an erroneous finding of fact, 
however gross or inexcusable the error 
may seem to be. Where there is no error 
or defect in the procedure, the finding of 
the first Appellate Court upon a question 
of fact ia final, if that Oourt had befpre 
it evidence proper for its consideration in 
supportof the finding." In this case also 
the lower Appellate Court had reversed 
the deeree of the trial Court on facts. 3 


(1) 17 0. 291; 16 LA. 283; 5Bar P. O. 1.1 444 
: @) 18 0, 23; 1L A. 193; 5 Sar. P. (i J. 66 
p.) . ; 
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The third case is Ramgopal v. Shams- 
khaton (3). In this case also quoting 
yet another ruling their Lordships of the 
Privy Council eay: “Ik has now been 
conclusively settled that the third Court 
e. e. e. > . O8nnot entertain an 
appeal upon any question as to the 
soundness of findings of fact by the second 
Court ; if there is evidence to be considered, 
the decision of the second Oourt, however 
unsatisfactory it might be if examined, 
must stand final.” 

We are, therefore, in this case bound by 
the facts as found by the lower Appel- 
late Court. The learned Judge has found 
as a fact that the building of the 
defendant was standing on the site 
on the Ist day of April, 1925, and there is 
undoubtedly evidence which would war- 
rant such a finding being reached. 

P. G. Dey, the plaintiff's husband, who 
conducted this case for her states that the 
house stands on the site of the two 
triangular pieces of land now in dispute, 
The sale-deed executed in favour of the 
plaintiff is dated the 5th July, 1925, and the 
lower Appellate Court has found asa fact 
that three months before that date the 
defendant's house was standing on the site 
in question, This must be regarded as 
notice of the defendant's interest in the 
land to the plaintiff; for, the plaintiff's 
agent P. O. Dey, who is her husband, has a 
shop quite close to the land now in dispute. 
It is, therefore, not necessary to say any- 
thing further. : MEE 

The appeal is dismissed with costs. 

B.L. Appeal dismissed. 

hu Q. 93; 19 L A. 228; 6 Sar. P, O. J. 347 

, QJ). 





RANGOON HIGH COURT. 
Larrexs Parant APPBAL No. 11 or 1928, 
September 10, 1928. 

” Present:—Mr. Justice Mya Buand 

Mr, Justice Baguley. 
U AHBAYA AND ANOTaER—DEFENE ANTS 
—APPELLANTS 
VETEUS 4 
U PYINNYA AND ANOTHER—PLAINTIFFS 
— RESPONDENTE, 

Buddhist Law—Dispute between Buddhist monks 
as to monastic lands—Jurisdiction of Civil Courts— 
Civil Procedure Code (Act V of 1908), s. 9. 

A dispute relating to the nature and extent ofthe 
righta of Buddhist monks in Upper Burma to use 
and occupy monastic lands is purely an ecolesiasiical 
matter aad a suit relating to such 3 dispute is not 
cognizable by the Civil Courts [p. 541, col. 2] 
~The Pongyis inhabiting] a Kyaungtae in Upper 
Burma are not co-owners or co-parconers or tepante- 
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{n-common or any other form of owner known to the 
ordinary civil law Their rights inter se are entire- 
ly governed by Ecclesiastical Law which must be 
decided by the Feclesiastical Authorities where there 
are Ecclesiastical Authorities in a position to doso. (p, 
542, col 2; p. 543, col. 1.) 

Mr. Tha Gywe, for the Appellants. 


Mr. Aung Thin, for the Respondents, 


JUDGMENT. 

Mya Bu, J.—This is an appeal made 
frdim the judgment in Civil Second Appeal 
No. 105 of 1927, on a certificate issued under 
el. 13 of the Letters Patent. 

The grounds of appeal are numerous; 
but putting the appellanta' cage before us in 
a nutshell, it is that the Civil Courts have 
no jurisdiction to decide the dispute be- 
tween the parties to the case. 

The parties are Buddhist monks who 
occupy the monasteries shown on the map 
(Ex. A), at Pakokku,in Upper Burma, 
and the dispute between them is concern- 
ing monastic land. The question for 
determination is whether the dispute is of 
the nature cognizable by the Oivil Courts. 

The appellants before us werethe appel- 
lantsin the second appeal, in which it 
appears that they did not make a ‘point of 
assailing the judgment of the Court of 
first appeal on the ground of want of 
jarisdiction. In view of the ruling of their 
Lordsbips of the Privy Council in Ram 
Lal Hargopal v. Kisanchandra (1), however, 
the appellants are not precluded from 
raising this question now. 

The Oourt of first instance, the Court of 
firat appeal and this Court in second appeal, 
all have regarded theiplaintiffs respondents’ 
suit as one for'enforcement of an arbitration 
award, 

The plaint in the case is somewhat 
vague in its indication as to the nature 
of the suit: the heading shows that it was 
asuit for setting up stone-pillars along 
the red dotted line shown in the map 
annexed to the plaint. 

It is set out in the plaint that the plaint- 
iffs (respondents) and the defendant U 
Abhsaya (appellant No. 1) had a dispute 
over the boundary line of their monasteries 
and had in consequence appeared before 
the Thamuti Gaingok PondawgyiU Kyi,who, 
with the consent of the plaintifis and the 
defendant, demarcated the boundary on'the 
lst October, 1923, by setting up stone pillars 
and writing a memorandum to that effect; 

(1) 83 Ind. Cas. 531; 51 O. 361; (1924) M. W. N. 79; 
A.I R 1924 P 0.93; 7N L. J. 02; 20 N L R. 33; 
19 L. W. 549; 34 M. L. T. 62; 22 A.L, J 386; 40 M. L, 
J. 6 om L. R. 586; 28 O. W.N. 977; 511. A. 72; 
L: R, 5 A. (P. O.) 216 (P, O). : 


to 
P 
ro 
e 
ies] 
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and that, however, in Tabaung 1986 B. E. 
(February and March 1925), the two defend- 
&nts (the appellants) removed the stone- 
pillars, with the result that the parties had 
to approach  Sayadaw U  Pyinnya of 
Mahawithutarama Taik in Wazo 1218 B. E., 
who declared the demarcation made by U 
Kyi as correct, but the defendants would 
not abide by the decision and prohibited the 
plaintiffs from setting up stone-pillars and 
the lst defendant also wrote to the plaintiffs 
protesting against the setting up of 
stone-pillars, The plaintiffs, therefore, 
prayed that the suit be decreed with costs 
"allowing the setting up of stone-pillars 
along the red dotted line as shown in the 
mapaccording tothe decisionof thePongyis." 

The defendants in their written state- 
ment denied having agreed to submit 
themselves to the authority either of U 
Kyior U Pyinna or that either of them 
made the decisions alleged, by the plaint- 
iffe. They also pointed out that they 
objected to the plaintiffs setting up stone- 
pillars in their (defendants'’) Kyaung com- 
pound; that the land in dispute belonged 
to them and not to the plaintiffs, and that 
as the case was between monks it should 
be referred for decision to the Thathana- 
baing. Thus, even in their written state- 
ments the appellants did raise the question 
of jurisdiction of the Civil Courts to decide 
the matter in disputein the suit. But the 
Court of first instance framed.only three 
issues :— 

(1) Whether the suit is maintainable 
for the enforcement of the award with- 
out agreement for reference. 

(2) Whether the alleged decision was ar- 
rived at by Pongyi U Pyinnya; and 

3) If so, is the award valid or not? 

he learned Judge of the Court of first 
instance held on the first issue that the 
plaintiffs failed to prove that both parties 
agreed to refer the matter in dispute to 

Pyinnya decision, and also held on 
the third issue that the award was invalid 
as not having been duly stamped, and 
dismissed the suit accordingly. 

The plaintiffe-respondents then appealed 
to the District Court, pointing out in 
the memorandum of appeal that the issue 
as to whether the award was enforceable 
or not was misconceived: that they had only 
mentioned that the reverend ecclesiastics 
to whom the matter was referred with 
the consent of the parties set up the de- 
mareation posts, but that the trial Court 
had wrongly framed and determined the 
case as if it were one for enforcement of 
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the award. It was further stated in the 
memorandum, that the reference in the 
plaint to the decision of U Pyinnya was 
made merely to show that the latter had 
made the decision as an Ecclesiastical 
Authority; and that, therefore, the ques- 
tion of whether the award was enforceable 
or not was irrelevant. : 

These are the materials from which the 
nature of the dispute i8 to be ascertained. 

Bomehow or other, the Court of firet 
appeal:considered that what was relied 
on 88 the award was the decision of U 
Kyiand not the decision of U Pyinnya, 
and accordingly framed certain issues 
which were considered necessary for the 
determination of the question as to 
the validity of the award of U Kyi 
and remanded the case to the Court 
of first instance for evidence on those 
issues. The trial Oourt having, in obedi- 
ence of the order of remand, given its 
findings on such issues, the District Court 
confirmed them, and the plaintifis-re- 
spondents’ suit was decreed. Thus arose 
the second appeal from which the present 
one has arisen. i 

It appears to me that the suit was not 
one for enforcement of an award, and it was 
notone of a mere boundary dispute be- 
tween the Pongyis holding adjacent plots 
of monastic land. It is quite evident 
thatthe land occupied or claimed by thé 
two respondents on the one hand and by 
the lst appellant on the other formed one 
monastic compound and was held as one 
iece of monastic property, commonly 
ion as a Kyaungtaik; and that recently, 
ihe plaintiffs respondents and the first 
defendant-appellants tried to break up this 
Kyaungtaik, tohave separate holdings, with 
the result that the dispute arose as to the 
extent of land to which each party was 
entitled to occupy, and, therefore, when the 
plaintiffs-respondents attempted to set up 
boundary pillars,the defendants-appellants 
objected. In my opinion, therefore, the 
suit relates to the nature and extent of the 
rights of the monks in question to useand 
occupy monastic land which is religious 
property and that, consequently, the dispute 
involved in the suitis purely an ecolesias- 
tical matter. : i 

In the sanad granted to the Thathana- 
baing, it is provided that the Oivil Courts 
will within the limits of their. jurisdiction, 
give effect to the orders of the Thathana- 
baing and of the Gainggyolks,-Gaingoks, 
Gaingdauks and otherEcoleeiastical Authori- 
ties duly appointed by him, in so far as 


49 
those orders relate to matters which are with- 
in the competence of those authorities.* In U 
Thatdama v. U Meda (2), where the plaint- 
iffs sued for & declaration of their right to 
the ownership of a monastery and certain 
land appertaining to it, and it was found 
that the Thathanabaing had declared the 
monastery to be theinghika property and 
had forbidden the plaintiffs to interfere 
with it, it was held that the dismissalof 
the suit, without a decision on the merita 
of the case was correct; reliance was 
placed on the earlier rulings: in U Te Za 
y. U Pyinnya (3) and U Te Zeinda v. 
U Teza (4) which laid down that 
the orders and proceedings of the. Buddhist 
Ecclesiastical , Authorities so :long as 
they keep within their jurisdiction and 
do nothing contrary to law, cannot be 
questioned by the Civil Courts. In 
U Wayama v. U. Ahsaya (5) which 
arose out of a suit for full control 
by one of the appellants, in trust for the 
other appellantes and respondent, of 
certain property consisting of tari trees 
situated in the premises ofa Kyaungtaik, 
ọn the ground of the first appellant’s 
superior ecclesiastical position, it was held 
that the question in dispute was purely 
an ecclesiastical matter and the Civil 
Courts are bound by the decisions of the 
Buddhist Ecclesiastical Authorities in 
mattera within their competence; and also 
that Oivil Courts should abstain from decid- 
ing points which fall within the sphere 
ofecclesiastical jurisdiction. ` 
“To my mind, the -question in dispute in 
the present case is purely an ecclesiastical 
maíter,and, therefore, is & matter within 
the competence of the Buddhist Ec- 
clesiastical Authorities to decide: consequ- 
ently, the Civil Courts have no jurisdic- 
tion to entertain the dispute; for, if the 
Oivil Courts also exercised jurisdiction 
while the Buddhist Ecclesiastical Autho- 
rities have jurisdiction to deal with the 
matter, there is bound to be a clashing of 
jurisdiction anda grave deadlock will be 
the inevitable result. 

. In the result, I hold that the plaintiff - 
respondents’ suit should have been dismiss- 
ed:for want of jurisdiction. I would allow 
this appeal, and direct that the suit be 
dismissed. 
i d "U.B.R.(1802-00) IL T2. —— 

mt) a R, 1902.03) Il Buddhist Law--Hoclegias- 


tical, p, 
- *See U Tha Gywe's Treatise on Buddhist Law, 


Yol L, 234at p. 235. IE 
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Since the appellants did not raise this 
question of jurisdiction in their original 
appeal in this Oourt,I would direct that 
each party bear their own costsinthis Court. 
But the plaintiffs-respondents should pay the 
defendants-appellants’ coste in the -Court 
of first instance and in the Court of first 
appeal, : 

Baguley, J.—I agree with my 
learned brother, Mya Bu, J., that the Civil 
Courts in this case have no jurisdiction, 
but would like to add afew remarks. 

In the first placed would emphasise that 
this decision applies to Upper Burma only. 
There is no Thathanabaing in Lower Burma 
and in consequence disputes of this nature 
if brought before the Civil Courts would 
have to be settled by them in Lower Burma, 
there being .no ‘Heclesiastical Authority 
having power to decide them. 

The question of jurisdiction has to be 
settled in the first instance on the plaint, 
Iu the terms of translation of the plaint 
we find it headed "Suit for getting up stone- 
pillars along the red dotted lines shown in 
the annexed map". The trial Oourton the 
statements givén inthe plaintlooked upon 
the case as one for enforcement of an award 
and this view was persisted in by the 
Oourts right up to the second appeal in 
the High Court, but it must be remembered 
that the original plaint was filed by U 
Pyinnya and U Thagaya and, when they 
lost their case in the trial Oourt, they 
came on appeal to the District Oourt of 
Pakokku ip Civil Appeal No. 40 and in 
their grounds of appeal emphasised the 
fact that they were not suing to enforce an 
award at all. The first ground of appeal 
contains the passage: "But the lower 
Court wrongly framed an issue as to. 
whether the award is enforceable or not”. 
The third" ground of appeal contains the 
passage: “But the lower Oourt wrongly 
framed an alternative issue that if the pase 
was one for enforcement of award;"and 
the fourth gróünd of appeal contains the 
passage: '"lherefore, the question whether 
the award is enforceable or not is irrele- 
vant." 

It is, therefore, quite clear that the plaint- 
iffs themselves were not basing their -case 
on the award, but ifthey were not basing. 
fheir case on the award I can see nothing 
upon which they could base their case 
except their right to partition the land 
which forms the original Kyaungtaik. 
There are no rales of civil law by which a 
Kyaungtaik could be partitioned. The 
Pongyis inhabiting the Kyaungtatk are not 
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co-owners or co-parceners or tenants-in- 
common or any other form of owner known 
to'the ordinary civil law. Their rights 
inter se are entirely governed by Ecclesias- 
tical Law which must be decided by the 
Ecclesiastical Authorities where there are Eo- 
'elesiastical Authorities in a position to do Bo. 

The argument put forward on behalf of 
“the appellants went so far as to claim that 
‘every case between Pongyis concerning 
religious property is only to be decided by 
the Thathanabaing. I would not myself 
accept this statement in toto but 1 agree 


that in the present case, as the original ` 


plaintiff stressed the fact that they were 
not basing their claim on- an ‘award, the 
Civil Court must be held to have no 
jurisdiction. ae 

5A, ^ Order accordingly. 


RANGOON HIGH COURT. 
, Orvin, RavistioN No. 83 or 1928. 
. ., July 26,1928, . : 
Present: —Mr. Justice Doyle. 
. U KYAW.LU AND ANOTHBR— 
- APPLIGANTS 
versus x "un 
TE U SHWE SO—RESPONBENT.. . 
gE ak Relief Act (I of 1877), s. §—Criminal Pro- 
ure Code (Act V of 18 qe lió—Summary suit fer 
osresaion 


whether barréd 
minal Procedure Code—Decree for possession —Hevi- 
. sion—~Civil, Procedure Code (Aci V of 1908), s. 115. 

An order of a Oriminal Oourteunder a. 145, Orimingl 
Procedure Code, does not debara suit unders. 9, 
Bpecifid Relief Act. 3 Senet 
~ Jwala v. Ganga Prasad (1), referred to. 

A decreeunder s. 9, Specific Relief Act, ia not open 
to,revision as another remedy by way of regular 
suitisopen to the unsuccessful party. A decision 
that a suit under s, 9, Specific Relief Act, is com- 
-potent is a -decision on 8 point of law and not of 
jurisdiction. 

M Hassan Khan v. Sheo Bakhsh Singh (2), refer- 
to. 


Appéal against thejudgment of the Dis- 
triét Oourt of Maubinin Civil Regular No. 
24 of 1927. | 
` Mr. McDonnell, for the Applicants. 

Mr. N.M. Cowasjee, for the Respondent. 

JUDGMENT.—Shwe So sued U Kyaw 
Lu and Maung Shwe Hpyu for recovery of 
possession of land under s. 9, Specific Relief 
Act, alleging that he had been wrongfully 
dispossessed on 9th May, 1927. It was 
argued that the suit was not maintainable 
as an order had been passed against Shwe 
So by the ‘Sib-Divisional Magistrate, Mau- 
bin, under s, 145, Grimioal Procedure 
Yddə. Tha learüed District Judge, Maubin, 
however, decided that ‘the ‘order under 's. 
145, Oriminal Prosedure Code, was no bar 
and deoreed the suit, This Court is asked 


> 


order under s. 145, Cri- 
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to revise the order on the ground that the 
conclusion of the learned District -Judge 
that the order under s, 145 is no bar was 
erroneous. E" ae. 

It is clear from the order of the Sub- 
Divisional Magistrate,in Oriminal Miscel- 
laneous Oase No. 57 of 1927 that disposses- 
sion took place long before the order of the 
Sub Divisional Magistrate, which ‘merely 
confirmed the status quo. .Under - these 
circumstances, as pointed out in Jwala v.. 
Ganga Prasad (1), theorder under s. 145 
of the Code was no bar. ~; ; A 

In that caso it was furthermore- held that 
as another remedy was open to the appli- 
cant interference by way of revision was 
not called for. I would go further and say 


"UTI 


.that the High Court has no. power of revi- 


sion in the present case since the learned 
District Judge was deciding a point of law 
and not of jurisdiction in deciding that a 
suit lay and the principles laid down by 
the Privy Council in Amir Hassan Khan v. 


, Sheo Bakhsh Singh (#) would apply. 


For the above reasons this 
rejected with costs, 

B. L. .. Application rejected. 

R 30 A. 331; 5 A. L. J. 297; A. W.N. (1908) 142. 


(3) 11 0.8; ILI A. 937; 4 Sar, P.O: J. 559; Raüqu 
and Jackson's P. O..No. 83 (P. O.). eque 


RANGOON HIGH COURT. 
Orvin RsvisioN No. 46 or 1928, 
July 23, 1928, m 
. Present:—Mr. Justice Mya Bu. 
MAUNG KAN GYWE--DmaranpANT— 
APPLICANT ix 


application is 





versus . 
; OHETTYAN AND ANOTHBR—PLAINTIEPS— 


M '* RESPONDENTS. 

Provincial Small Cause, Courts Act (IX of 1887) 
Sch. II, Art, 8—Swit for recovery of half share o 
produce—Defendant not tenant—Jurisdiction of 
Small Cause Court—"Laizu",meaning of. We” 

The literal and RAT meaning of the word 
"laisw is “share of land” and apparently through 
careless usage this expression is commonly employed 
to denote rent, But where the context is incon- 
sistent with the latter interpretation, i$ should be 
given the primary meaning [p. 544, cols. 1 & 2.] 

A suit for recovery of money due as price of the 

laintif's half share of the paddy and straw grown. 

y the defendant who held: the land on taking a 
settlement from the plaimtiff with the stipulation 
that he would deliver half share of the produce to 
ue plaintif, is kad kana Mis Oourt : of- Small 

RUSOB, 1 ere is nothing in tha plaint to 
that the defendant is a tenant. Baa col, aed 

Jadab Chandra 'Santra v. Go Chandra Debnath 
(1), followed, | z : 

Civil revision from & decree of the Town- 
ship Court Judge, Wetlet, in Small Cause 
Buit No. 184 of 1927. : 


Mr. J.C, Day, for the Applicant. 
Mr. K. C. Sanyal, for the Reapondents, 


544 


JUDGMENT.—The plaintiffe-respond- 
enta suedthe defendant applicant in the 
Township Court of Wetlet for recovery of 65 
baskets of paddy or their value Rs. 83-12-0 
by instituting their plaint in Burmese 
in which the paddy claimed was described 
aslaizu. The Court was invested with the 
jurisdiction of a Court of Small Causes and 
tried the suit in the exercise of such 
jurisdiction. 

In the body of the plaint it was alleged 

that the defendant had requested the 
plaintiffs to allow him to work three plots 
of land on the understanding that seed- 
grain should be supplied by the plaintiffs, 
and that half of the produce should be given 
by the defendant to the plaintiffs as laizu, 
It was also alleged that the defendant 
worked the land in pursuance with that 
arrangement and the land yielded about 
130 baskets. On these allegations the 
plaintiffs claimed 65 baskets of paddy or ita 
value Rs. 83-12-0. The trial Court in 
recording the evidence adduced by the 
plaintiffs employed the expression “rent” 
apparently in translating the Burmese word 
"laizu." The trial Court has also prefaced 
its judgment by describing the suit as one 
“for recovery of 65 baskets of paddy or its 
value Rs. 83-i2-0 alleged to be due as rent." 
The official translator of this Court has also 
employed the term "rent" for the Burmese 
word “laizu” in the translation of the plead- 
ings. 
The defendant-applicant  asssils the 
validity of the decree passed by the trial 
Court injfavour of the plaintiffe-respondents, 
inter alta, on the. ground that the suit 
being one for recovery of rent of land, 
should not have been dealt with by the trial 
Court in the exercise of its powers of a Court 
of Small Causes. 

Under s, 15 (1), Provincial Small Cause 
Courts, Act, read with Art. 8, Sch, II to 
the Act, a Court of Small Causes is preclud- 
ed from taking cognizance of a suit for 
recovery of rent other than house rent 
unless thé Oourt has been expressly invest- 
ed by the Local Government with au- 
thority to exercise jurisdiction with respect 

to such suit. , 

' Itis contendéd on behalf of the plaintiffs- 
respondente that the guit in reality was not 
a suit for rent at all. 

It appears to me to be inaccurate to 
translate the word "laizu" as“ rent" in this 
particular case. The literal and primary 
meaning of this word is “share for land;" 
and apparently uae careless usage this 
expression is commonly employed to denote 
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"rent." But where the context is inconsist- 
ent with the latter interpretation, it should 
be given the primary meaning, which is 
consistent with the context, According to 
the trend of the allegations in the plaint, 
the plaintiffs-respondents’ suit was for 
recovery of 65 baskets of paddy, being their 
half-share of the produce of the land which 
the gefendant-applicant cultivated with the 
stipulation that the plaintiffs.respondents 
should supply the seed-grain and the 
defendant-applicant should deliver half- 
share of the produce to the plaintiffs-re- 
Bpondents, According to the allegations the 
defendant-applicant was a mere contractor 
but nota tenant, and the suit against him 
is not asuit for rent but for damages for 
breach of contract. The plaintiffs-respond- 
ente'suit is, therefore, maintainablein the 
Court ofSmall Oauses. Mukerji, J., held 
in Jadab Chandra Santra v. Gopal Chandra 
Debnath (1) that a suit for recovery of money 
due as price of the plaintiffs' half-share of 
the paddy and straw grown by the defend- 
ant who -held the land on taking a 
settlement from the plaintiff with the 
stipulation that he would deliver half-share 
of the producé tothe plaintiff wasmaintain- 
able in the Small Cause Court, as there was 
nothing in the plaint to suggest that the 
defendant was a tenant. 

In my opinion the objection to the trial 
Court's exercise of ite jurisdiction as a 
Small Cause Court fails. - 

The other: grounds in support of the 
application attack the validity and cor- 
rectness of the finding which the trial Court 
arrived at in favour of the plaintiffs re- 
spondents, 

The learned Judge of the trial Court took 
due notice of the fact that the evidence 
adduced by the plaintiffe-respondents was 
very discrepant, and would by itself be 
insufficient to prove their case; but he was 
of opinion that, in the light of the 
improbability thata man would allow 
another to work his land for nothing, as 
alleged by the defendant who admitted 
working the land, the plaintiffs-respondente' 
story should be accepted as true. With 
this finding,as a finding of fact I do not 
see any sufficient reason to interferein 
revision. 

In the result the application fails and 
I dismiss it with costs ; Advocate's fee one 
gold mohur. 2 

R. L, Application dismissed, 


(1) 83 Ind, Cas. 94; A.L R.1924 Cal. 837; 28 0, W. 
N. 848. 
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MADRAS HIGH. COURT. 
APPBRAL AGAINST ORDER No. 370 or 1327, 
February 17, 1928. 

Present :—Mr. Justice Ramesam and 
Mr, Justice Devadose. 
SUBRAMANYA IY ER-—DRERNDANT 
No. 6—APPBLLANT 
versus 
SWAMINATHA OHEITIAR AND ANOTHER 
— PETITIONERS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 21, SP (b), 
150—Court which passed decree losing territorial 
jurisdiction—Court acquiring jurisdiction, whether 
competent to entertain execution application without 
transfer of decree by Court which passed decree— 
Transfer of territorial jurisdiction, effect of —Order 
in execution sed by Court not competent to 
entertain application—Res judicata in subsequent 
proceedings—S. 21, applicability of, to execution pro- 


ings. 

A Gourt in which a suit is originally rightly 
instituted continues to have jurisdiction over the 
suit even if the place where the cause of action arose 
ceases subsequently to be situate within its jurisdic- 
tion. [p.346, col. L] 

A Court which has passed a decree does not lose 
its jurisdiction to execute the decree even though it 
loses territorial juridiction over the property after 
the institution of the suit. |p. 547, col. 2.] 

Section 37, Civil P ure Code, cannot be so 
construed as to lead to the conclusion that the 
Oourt which acquires territorial jurisdiction sub- 
sequent to the passing of a decree is also a Oourt 
competent to execute the decree. ip 548, col. 1.] 

Seeni Nadan v. Muthuswamy Pillai (1), followed. 

Section 150, Civil Procedure (ode, refers only to 


cases where certain specified business has been: 


actually transferred by the order of a competent 
Gourt and does not apply to any other cases, e g, 
a change of venue by a Notification of Government. 
Such cases have to be dealt with by the machinery 
which erists already in the Oourt for transferring 
a deoree for execution from one Court to another. [p. 
548, cola. 1 & 2; p. 549, col 2.] 

Subbiah Naicker v. Ramanathan Chtttier (T), dise- 
sented from. 

Observations in Seent Nadan v. Muthuswamy Pillai 
(1), not followed. 

Where there is a change of territorial jurisdiction 
from one Court to another, the Oourt which ac- 
uires jurisdiction cannot entertain an application 
for execution ofa decree passed by the other Court 
unless the decree is duly sent to it for execution. [p. 
550, col. 1. 

both Qourts are situated in the same district, 

since the transfer might be made directly from the 
first Oourt to the second Court without the inter- 
vention of any superior Court, it may be said that 
the objection by reason ofthe irregularit 
decres has not been formally sent to the second 
Oourt which has territorial jurisdiction is not fatal 
tothe competency of the second Court to pass the 
order. In sucha case in spite of the irregularity 
an order directing execution after notice may make 
the matter res judicata, but wherethe Oourta belong 
to two different districts by virtue of O. XXI, r. 5, 
Oivil Procedure Code, the transfer cannot be made 
directly tothe second Court and it should only ba 
made first tothe District Oourt of the second Oourt 
and the District Court may either execute the deoree 
itself or may send it toany Court, the irregularity 
cannot be overlooked as a more irregularity. [p. 550, 
cola, 1 & 2.] 
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that the, 
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Under such circumstances the objection’ is to 
want of territorial jurisdiction and there can be no 
res judicata because the Court which entertains the 
application without transfer is not a competent 
Qourt to pass any order and, therefore, the objec- 
tion may be taken at a later stage. [p. 550, col. 2. 

Zemandar of Eitiyapuram v. Chidambaram 
(21), referred to. 

Case-law considered.] : 

t ia not permissible io use a. 2!, Oivil Procedure 
Code to execution proceedings. [p. 551, col. L] 

Per Devadoss, J.—By a mere transfer of territorial 
jurisdiction the new Oourt does not acquire the same 
Jurisdietion with regard to pending suits &nd appli- 
cations for oxecution. [p. 552, col. 2.] 

A Statute should not be construed so as to impute 
absurdity to the Legislature. [p. 554, col. 2.] 

Ii a judgment-debtor does not object to the 
territorial jurisdiction and allows execution to prc- 
ceed against him, he cannot afterwards turn round 
and say that the Oourt had no territorial jurisdic- 
tion. But where the Court is not competent to 
entertain the application for execution the waiver 
oftheobjection to territorial jurisdiction would not 
debar the judgment-debtor from afterwards raising 
the question of jurisdiction of the Oourt on the 
ground of its competency. |p 557, cel.2] 

Appeal against anorder of the Court of 
the Subordinate Judge, Tanjore, dated the 
16th March, 1927, and made in E. P. No. 154 
of 1926, in O. S. No 33 of 1921, on the file of 
the Court of the Subordinate Judge, Nega- 
patam. 

Mr. K. S. Jayarama Iyer, for the Appel- 
lant. 

Mr. K. Bashyam Aiyengar, for the Re- 
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JUDGMENT. 
Ramesam, J.—The facts of this ap-, 
peal may be stated as follows :—One 
Swaminatha Ohettiar brought a suit on the 
foot of a simple mortgage in O. 8. No. 33 
of 1921, on. the file of the Subordinate 
Judge's Court of Negapatam and obtained a 
decree for sale. The properties directed to be 
Bold consisted of items in three schedules, 
Those in Aand O schedules are situated 
in Pattukottai Taluq which was then within 
the jurisdiction of the Subordinate Oourt 
of Tanjore. Those in schedule B are situated 
in the Mannargudi Taluq which was then 
within the jurisdiction of the Subordinate 
Court of Negapatam. As some of the pro- 
perties were within the jurisdiction of the 
Subordinate Court of Negapatam the suit 
was rightly instituted there. While the suit 
was pending a Notifieztion, dated Septem- 
ber... 1921, was issued by which the Districts 
of Tanjore was divided into two Districts— 
East Tanjore and West Tanjore. The 
jurisdictions of the Subordinate Courts, 
were re-arranged and under this re-arrange- 
ment the Mannargudi Taluq also came 
within the jurisdiction of the Sabordinate * 
Gourt of Tanjore. Thus as a result ofthe 
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Notification, all the properties were within 
the jurisdiction of the Subordinate Oourt 
of Tanjore and none within that of the 
Sub-Court of Negapatam. In spite of this, 
on the principle that a Court where a suit 
was originally rightly instituted continues 
to have jurisdiction over the suit even if 
the place where the cause of action arises 
ceases to be situate within its jurisdiction, 
the Sub Court of Negapatam tried the suit 
and passed a preliminary decree in No- 
vember, 1922. In the year 1923, there was 
a further Notification according to which 
Pattukottai Taluq was removed from the 
jurisdiction of the Sub-Court of Tanjore 
and was assigned to that of the District 
Court of East Tanjore, but Mannargudi 
continued tobe within the jurisdiction of 
the Sub Court of Tanjore. On the 6th 
February, 1924, a final decree was passed 
by the Bub-Oourt of Negapatam. The 
validity of the decree is not questioned be- 
fore us, nor could it be questioned. 'The exe- 
cution petition out of which the present 
appeal arises is E. P. No. 154 of 1926 filed 
in the Sub-Court of Tanjore by the Official 
Receiver of Tanjorerepresenting the estate 
of Swaminatha Ohetty who became an in- 
solvent.” Notices were ordered upon this 
petition. A notice dated the 14th August, 
1926, iesued to the 6th defendant was affix- 
ed to the outer-door and another notice 
dated 5th September, 1v26, for the same 
defendant was received by his son. The 
Sth defendant did not appear when the 
petition came on for orders, On the 3rd 
December, 1926, ithe petitioner's Vakil 
stated that the 9th defendant was dead and 
it was not known whether he left any legal 
representatives and hence his name might 
be removed from the record. On the 13th 
December, the Court ordered the properties 
to be sold and fixed the sale for the 3let 
January. Meanwhile, on the 2nd January, 
one Nagammal, alleging that the 9th de- 
fendant left alegal representativeand that 
she was his guardian filed E. A. No. 60 of 
1927, praying forthe dismiesal of the exe- 
cution petition on the ground that the pro- 
ceedings are void or, in the alternative that 
the fifth item in the first lot of sehedule A, 
which belonged to the 9th defendant should 
be sold last. On thfe same day the 8th 
defendant filed E. A. No. 61 with a simi- 
Jar prayer, the gecond part of the prayer 
relating to the third item. On the 8th 
January, the petitioner in E, P. No. 154 
filed E. A. ae eee 1927 praying ser 
bringing thelegal representatives of tha 
9th Fefendant on record and E, A, No. 73 


BUBRAMANTA 1YER V, SWAMINATHA OBRTTIAR, 


* 


114 I, O. 1939 


of 1927 for appointing Nagammal as his 
guardian, The 6th defendant then filed 
E. A. No. 102 of 1927, praying for leave to 
file his objections to E. P. No. 154 of 
1426. On the 3lst January, 1927, the pro- 
perties in the O schedule were sold but 
the gale of the properties in aehedules A and 
B was continued from day to day because 
of thependency of the above said petitions. 
Finally on the 14th February, the Subor- 
dinfte Judge passed an order referring 1o 
tLe various matters pending consideration 
and stopping the sale observing thus :— 

“ All these must be investigated and 
settled before the sale proceedings can 
start again". He then heard arguments 
on the various objections mentioned above, 
passed an order on E. A. Nos. 72 and 73 as 
prayed for and overruled the objections in 
E. A. Nos, 60, 61 and 102. The present ap- 
pealis against this order. 

The point raised before us by the 6th 
defendant whose objeetions are contained 
in E. A. No, 103 is that the exe- 
cution of a decree of the Negapatam 
Sub-Court cannot be ordered by the 
Sub-Court of Tanjore on a petition 
filed before it and that it can only be order- 
ed if the execution is transferred by the 
Sub-Court of Negapatam. 

We start with the position that on the 
date of the filing of the execution petition, 
none of the properties was situated with- 
in the jurisdiction of the Sub-Court of 
Negapatam. Some were situated within. 
ihe jurisdiction of the Sub-Court of Tan- 
jore and others within the original juris- 
diction of the District Oourt of Tanjore. 
The first question that arises is whether 
an original petition for execution can be 
filed before tbe Sub-Court of Tanjore. 
Section 38 ofthe Code of Oivil Procedure 
says that “a decree may be executed. by 
the Court which paseed it or by the Court 
to which itis sent for execution". . The 
Sub-Court, Tanjore, is not a Conrtto which 
it issent for execution. The question, 
therefore, is, is it a Court which passed it ? 
The expression “ Court which passed the 
decree" i8 defined in s. 37. The Sub- 
Court of Tanjore may be the Court which 
paesed the decree unders. 37 (b)only if 
the Oourtof first instance ceased to exist 
or to have jurisdiction to execute it. 

Now, the Sub-Court of Negapatam has 
not ceased to exist. The only question, 
therefore, is whether it has lost jurisdic- 
tion to execute it. On this last point, viz., 
whether the Sub-Court of Negapateam hag 
lost juxiedietjen to execute ite decree 
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simply because all the properties have 
ceased to be within its jurisdiction after 
ihe filing ofthe suit,it is unnecessary to 
refer in detail to decisions prior to the 
Full Bench decision in Seeni Nadan v. 
Muthuswamy Pillai (1). It was held in 
Latchman Pundeh v. Maddan Mohun Bhye 
(2) that the Court which tried the suit and 
passed the deoree could still execute the 
decree though it had loet ite territorial 
jurisdiction ; buta different conclusion was 
arrived atin Prem Chand Dey v. Mokhoda 
Debi (3). In spite of this it was assumed 
in Jahar v. Kamini Debi (4) that the first 
Court could execute the decree though the 
point was not necessary for the decision. 
In Panduranga Mudaliar v. Vythilinga 
Reddi (5) this Court also took the same 
view, but dissented from the Oaleutta 
decisions in holding that the Court which 
tried the suit and passed the decree was 
the only Court competent to execute the 
decree or to transfer it for execution. So 
far the décisions are under the Oode of 
1882. Under the Code of 1908, it was ob- 
served in Begg Dunlop & Co. v.Jagan- 
nath (6) that mortgage decrees are an ex- 
ception tothe rulein Prem Chand Dey v. 
Mokhoda Debi (3). For the first time under 
the Code of 1903 it waa held in Subbiah 
Naicker v. Ramanathan Chettiar (7) by 
Alying and Sadasiva Aiyar, JJ.,that the 
Court which tried the suitand passed the 
decree had no jurisdiction - to entertain 
an application for execution or to execute 
it, if it had lost ita territorial jurisdiction 
after the institution of the «uit and the 
only Court which can execute the decree 
is the new Oourt which acquired territorial 
jurisdiction over the area. In Venkata- 
swami Naik v.Sevanu Mudali (8) Ayling 
and Krishnan, JJ., held thatthe first Oourt 
had not lost its jurisdiction to entertain 
an application to execate it or to transfer 
it and they relied on s. 37. Obviously 
they agreed with theearlier Madras decision 
in Panduranga Mudaliar v. Vythilinga 
Reddi (5) which was cited before them but 
not expressly referred to in the judgment. 


(1) 53 Ind. Cas. 213; 42 M. 881; 37 M. L. J. 284; 26 
M. L. x 223; (1919) M. W. N. 640; 11L. W. 63 
F. B.). 
| (2) 60.513; 7 O. L. R. 521; 5 Ind. Jur, 414. 
(8) 17 O. 699. 
(4) 28 O. 248; 5 O. W. N. 150. 
(5) 30 M. 537; 2 M, L, T. 466; 17 M. L. J. 417. 
(6) LL Ind. Cas. 417; 39 ML 104; 140. L. J, 228; 16 C. 
W. N. 402. 
(7) 32 Ind. Cas. 899; 37 M, 462; 26 M. L. J. 189; (1914) 


M. W N. 205; 1 L. W. 251. 
(8) Sm Cas. 102; 48$ M. 401; 36, J, 198; 10 
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This decision is certainly inconsistent with. ^ 
the decision in Subbiah Naickerv. Rama- 
this atate of: 
authorities the matter came up before a . 


nathan Chettiar (7) In 
Fall Bench in Seeni Nadan v. Muthuswamy . 
Pilai (l)and it was there held that the 
Oourt which tried the suit and passed the 
decree had not lost its jurisdiction to exe- 
cute the decree even though it had lost 


.territorial jurisdiction over the property. 


Wallis, O., J. at page 832* referred to a 
draft section in the new Code which was 
intended to expressly indicate that appli- 
cation might be made to either Court, He 
then observed that, though this draft 
section was dropped the result was brought 


about in another way and he finally held’, 


that the first Court is a proper Court for 
execution. Ayling, J., agreed with him, 
He made some observations as to the 
jurisdiction ofthe Court which acquired 
territorial jurisdiction. Sadasiva Iyer, J., 


was inclined to stick to his view in Sub- 


biah Naicker v. itamanathan Chettiar (7) 
but in deference to the other two learned 
Judges he would not dissent from their 
conclusion, The result isthat we havea 
decision of the Full Bench holding that 
the first Court has not lost its jurisdiction 
to execute the decree. As I have already 
said, I refused to discuss the decisions 
above referred to because this Full Bench 
decision is binding on me; and I start, 
with the position inthe present case that 
the Sub-Oourt of Negapatam has not lost 
its jurisdiction to execute the decree, 
If so under 6. 37 (b) of the Code, the Sub- 
Oourt of Tanjore is not included in the 
expression ‘the Court which passed the 
decree’, 8. 37 of the new Code corresponds 
to s. 649 of the old Code. On this point; 
namely, whether, by reason of 8.649 of tha 
old Code or 8. 37 of the new Code, a Court 
which acquired territorial jurisdiction may, 
not also be competent to execute the decree, 
there is great difference of opinion. On the 
language of the sectionit seems to me that 
there is no scope for such difference and, 


do far as this section is concerned, the’ 


Becond Court cannot become a Court com- 
petent to execute the decree, In Latch- 
man Pundeh v. Madan Mohun Shye (2) the 
point did not arise for decision. "Theoaly 
question there was whether the first Oourt 
was competent to execute the decree. 
Field, J. expressed noopinion on the matter 
but Garth, O. J., observed that the second 
Court also would be competent to execute 
the decree without any discuasion of s, 649 
aay: Soe 
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orgiving any furtherreasons. "Thisdecieion 
“was followed in Johar v. Kamini Debt (4 
but both these decisions were dissente 
from in Panduranga Mudaliar v. V ythilinga 
Reddi (5). The Madres view was followed 
even under the new Codein Venkataswami 
Naik v. Sivanu Mudali S In Calcutta, 
the Calcutta view was followed in Udit 
Narain v, Mathura Prorad (9). In the Full 
Bench decision in Seen? Nadan v. Muthu- 


swamy Pillai (1) Wallis, O, J., expressed ` 


the opinion that the second Court is aleo 
competent to execute the decree by reason 
of 8.150 ofthe Code, This expression, Į 
take it, implies that s. 37 of the Code can- 
not be utilised for saying thatthe second 
Court is also a Court competent to execute 
the: decree; at'any rate, he expressed no 
dissent from the decisionsin Panduranga 
Mudaliar v. Vythilinga Reddi (5) and in 
Venkataswami Naik v. Sivanu Mudali (8) 
which were cited before the Full Bench in 
argument. I ‘also concur with this view, 
namely, that s. 37 of the Code cannot be so 
construed as to lead us to the conclusion 
that the new Court which acquired terri- 
torial jurisdiction is also a Court competent 
to execute the decree. 

But this does not solve the problem, 
The further question arises whether, by 
reacon of s. 1500! the Code, the second 
Court acquired jurisdiction to execute the 
decree in addition to the Court which tried 
the suit. Ass. 150 is new in the Code of 
1908, and as there was no such section in 
the Code of 1882, it is futile to refer to 
decisions under the old Code. Coming to 
the decisions under the new Code, in 
Subbiah Naicker v. Ramanathan Chettiar 
(7) it was held at page 473* that that section 
implied that the whole business of a Court 
might be transferred to another Court 
without any order of transfer being passed 
by a superior Court either as regards a 
particular case or asregards all the cases 
pending in a particular Court by the change 
of venue made by the Local Government. 
It seems to meto be a contradiction in 
terms to say, while holding that a Court 
where a suit was instituted is competent 
to try the suit even if the territorial juris- 
diction is transferred to another Court, that 
the büsiness of the former Court, includ- 
ing suits which it is competent to try have 
been transferred to the latter Court by the 
mere change of venue by the Local Govern- 
ment and without any order ofa superior 


Court transferring tbe suit from the former 
(8) 35 O. 974; 12 O. W. N, 859. 


Pago of 87 kL—|Ed.] ^ 
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Court to the latter Court. The anomalies 
of such a view are too patent, Oanit be 
said that immediately after the Notification 
of the Government changing the jurisdic- 
tion the partiescan file their witness-batia 
in the second Court and ask the second 
Court to take up the trial of the suit? lf 
any one of them or both of them 
can do so, it follows that while one 
party may take his steps in the former 
Oourt the second party may take his steps 
in the latter Court, Yet if the view ex- 
pounded in Subbiah Naicker v. Rama- 
nathan Chettiar (7) is accepted one cannot 
escape from such an anomalous result. It 
seems tome that the words of s. 150 refer 
to cases where certain specified business has 
been. actually transferred by the order ofa 
competent Court and do not apply: to any 
other cases. 

The reasoning in Subbiah Naicker v. 
Ramanathan Chettiar (7) seems also to be 
the reasoning in the decisions in Srinivasa 

o v. Hanumantha Rao: (10) and 
Mouna Guruswamy Naicker v. Muham- 
madhu Rowther (11) though the latter two 
cases are not cases of execution and per- 
baps may be distinguised on that ground. 
The decision in Subbiah Naicker v. Rama- 
nathan Chettiar (7) bas been followed in 
Parthasaradht Appa Rao v. Maka Venkata- 
dri Rao (12) and Vadivelu . Pillai v. Maru- 
da Pillai (13). This last case is of no value 
as it must be regarded as overruled by 
the decision of the Full Bench in Seenz 
Nadan v. Muthuswamy Pillai (1) for it held 
that the firs$ Court had lost jurisdiction 
io execute the decree. The case in Ven- 
katachallam v. Sithayamma (14) though it - 
purports to follow Subbiah Naicker v. 
Ramanathan Chettiar 2 is really not re- 
levant for the point in discussion, for there 
the decree was passed by a- temporary 
Oourt which had no territorial jurisdiction 
at all. The case of Subbiah Naicker v. 
Ramanathan Chettiar (T) is also followed 
in Doorvas Seshadri Iyer v. Ananthayee (15). 
The decision in Kasi Viswanathan Chetty 
v. Murugappa Chetty (16) though it refers 


(10) 65 Ind, Cas, 727; 46 M. 1; 42 M. L, J. 344; 15 
L. W. 458; A. L R. 1022 Mad. 10; (1922) M. W. N. 349; 
31 M. L. T. 79. 
(11) 86 Ind. Oas, 650; 40 M.. 83; 16 L, W. 748; 
1532) M. W.N.743; 43 M. L. J. 113; A.L R. 1923 
aa. æ 

12) 27 Ind. Cas. 88; (1914) M. W. N. 896. 

13) 26 Ind. Cas. 413. 

14) 35 Ind. Cas, 296; 31 M. L. J. 2 


. 32. 
NO 42 Ind. Cas. 671; 8 L. W. 775; (1917) M, W. N. 


8. 
(18) 43 Ind. Cas. 79; 33 M. L. J. 750; 23 M. L.T. 24; 
(1018) M. W, N. 132. 
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to Subbiah Naicker v. Ramanathan Chettiar 
(7) is not relevant for our purpose, for in 
that case, the Court to which the decree 
was transferred for execution had lost ter- 
ritorial jurisdiction and was, therefore, held 
incompetent to execute the decrees, In my 
opinion the decision in Subbiah Naicker v. 
Ramanathan Chettiar (7) and all deciaions 
that follow it are based on the view that the 
first Oourt had lost its jurisdiction ta exe- 
cute and only the second Court has got 
jurisdiction to execute, and as this view is 
inconsistent with the decisionof the Full 
Bench in Seeni . Nadan v. Muthuswamy 
Pillai (1) those decisions are of no value. 

It ia true that in Seeni Nadan v. Muthu- 
swamy Pillai (1) there are expressions of 
opinion by all the Judges especially by 
Wallis, O.J., that the second Court also 
had jurisdiction to execute the decree in 
addition to the first Court, but this point 
did not arise for decision in the case. 
Wallis, O. J.’s view is based on the fact 
that there was originally a draft section 
providing that application might be made 
to either Court. Though the draft section 
was not adopted he thought the same object 
was achieved by s. 150; but with great 
deference itis not clear to me that s, 150 
was intended to achieve that object at all. 
There is-no indication ins, 150, that the 
Legislature adopted the view that a change 

.of venue by a Notification of Government 
had the effect of transferring any pending 
business and if the section was intended 
to provide that the new Court shall exercise 
the powers in respect of such pending 
business possessed by the first Oourt in 
addition -to the first Court, it seems to me 
a straining of the word  '' business” “to 
imply all this in that. seotion. Wallis, C. 
J., made no reference to the words of the 
section but proceeded on the ground that 
the Legislature while droppiug the draft 
gaction, intended to provide forit in this 
way. .Anyhow, asIhave already said any 
observations on this point in that judgment 
are obiter. They are inconsistent with the 
decision in Venkataswami Naik v. Sivanu 
Mudali (8) where the Judges found that the 
sscond Oourt had ino jurisdiction of any 
kind and they actually found it necessary 
to pass ao order of transfer of the execu- 
tion proceedings from. the first Oourt to 
the second Court. This case was cited 
before the Full Bench and was not disap- 
proved and simply because there are obiter 
dicta with reference to s. 150 of the Civil 
Procedure Code, it cannot be assumed that 
the Fall Bench intended to overrule this 
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decision and as I agree with the reasoning 
in Venkataswami Naik v. Sivanu Mudali 
(8) I regret Tam not able to accept the 
view embodied in the observations of the 
Fall Bench in Seen? Nadan v. Muthuswamy 
Pillai (1). It is true that this view was 
followed in Muthukaruppa Chetty v. Panja 
Kavundan (17). In that judgment Oldfield, 
J., observed that the lower Court's view 
was inconsistent with the decision in Seeni ' 
Nadan v. Muthuswami Pillai (1) This ie 
strictly notcorrect. The actual decision in 
Seeni Nadan v. Muthuswamy Pillai (1) by 
which I am bound is that ‘the first Court 
had jurisdiction. On the question whether 
the second Court also had jurisdiction the 
observations in Seeni Nadan v. Muthuswamy 
Pillai (1) are strietly obiter. This error 
rather detracts from the value of Muthu- 
karuppa Chetty v. Panja Kavundan (17). 

A few decisions remain to be noticed, 
In Chokkalingha Pillai v. Velayudha Muda- 
liar (18) it was held by Phillips and Ven- 
katasubba Rao, JJ., that even after thd 
change of territorial jurisdiction, the Court 
before which a suit isinstituted is compe- 
tent to try the suit. I entirely agree with 
the observations of Phillips, J., in the 
early partof his judgment, so much so 
that Ithink jt was unnecessary for the learn- 
ed Judges torelyon s. 21 of the Civil 
Procedure Code at all. This decision with 
which I agree shows that the construction 
ofa. 150 which I indicated above is the only 
proper construction and the other construc- 
tion adopted in Subbiah Naicker v. Rama- 
nathan Chettiar (7) is not correct. If thé 
other construction is correct, on the facts 
of Chokkalingha Pillai v. Velayudha 
Mudaliar (18) the Mayavaram Oourt could 
take up the trial ofthe suit without an 
formal transferby the District Court ol 
Tanjore. Thisseemsto be an anamolous 
conclusion. In my opinion, s. 150 was in- 
tended to providefor transfers of spscifia 
cases and cases where territorial jurisdic- 
tion is altered were left out to be dealt with 
by the machinery which existed already in 


.the Code for transferring a decree for exs- 


cution from one Court to another and as 
this does not involve any inconvenience, 
there is no need for.straining the language 
of 8.150 so 83 to cover such cases, -In the 
present case, for instance, even if we allow 
the appeal the only inconvenience that the 
decree-holder has got isto make a formal 


(17) 73 Ind. Oas. 956; 45 M. L. J. 210, (1023) M, W, 
N.408; 18 L. W 17; A. I. R.1924 Mad. 32, 

(18) 87 Ind. Oas, 152; 47 M. L. 0,448; A.I. R 1935 
Mad, 117. 
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application for transfer to the Sub-Court 
of -Negapatam and get the decree transfer- 
xed. Ia Setrucherla Sivaskanda Rajah v. 
Rajah of Jeypore Net there are observations 
about the power of the first Court to execute 
_its own decree—observations with which 
I am not able to agree—but otherwise the 
ease has no bearingon the point before 
me. The decision in Manavikroman v. 
Ananthanarayana Aiyar (20) is aleo a case 
dealing with the powers of the first Court 
and that is not relevant tothe point now 
before us. The actual decision is correct 
for there was a prior order which made the 
matter res judicata. In my opinion, there- 
fore, the second Court has no jurisdiction 
to entertain an application for execution 
and assuming that it isthe most conveni- 
ent Court for selling the properties, the 
only proper way for doing this is to apply 
before the Negapatam Sub-Court and to 
obtain an order for transfer. This is the 
view taken in Venkatasawmi Naik v. 
Sivanu Mudali 8. This case has never 
been overruled or dissented from in 
any later case ; I agree with it and I choose 
to follow it. 
. The second point that arises in the case 
ja whether assuming that the Sub-Court of 
Tanjore, has no jurisdiction to entertain an 
application, the appellant is precluded 
from raising the point by reason of the 
matter being res judicata. For this purpose 
there must be a decision by a competent 
Oourt. Itis true there isan orderon the 
làth December, after notice to the 8th 
defendant ordering the sale of the pro- 
perties and fixing the sale to the 3lst 
January. The question is whether in the 
circumstances of thecase the Subordinate 
Court of Tanjore can be regarded asa 
Court competent to make the order so as 
to make the matter res judicata. If both 
the Oourts are situated in the same District 
seeing that the transfer might be made 
directly from the first Court to the second 
Court without the intervention of an 
superior Court it may be said that the ob- 
jection by reason ofthe language of. 38 
or in other words by reason of the irregu- 
larity that the decree has not been formal- 
ly sent to the second,Court which has ter- 
ritoria] jurisdiction is not fatal to the com- 
petency of the second tCourt to pass the 
order. In such a case in spite of the ir. 


(19) 103 Ind. Cas 245; 50 M. 882; (1927) M. W.N. 
$82; 95 L. W. 671; 59 M. L. J. 805. PEN 

as, 806; 19 L. W. 16; (19 
38; 46 M. L, J 250; A. L R, 1024 Mad. (9 WANA. 
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regularity an order directing execution 
after notice may makethe matter res judt- 
cata, but whereas in this case the transfer 
cannot bemade directly to the second 
Court and it should only be made first to 
the District Court of Tanjore and the Dis- 
trict Court may oither execute the decree 
itself or may send it to the Sub- Court (vide 
O. XXI, r.b, Civil Procedure Code), the irre- 
gulagity cannot be overlooked as a mere 
irregularity, 

It seems to me that the irregularity 
amounts toa want of jurisdiction in the 
Sub-Court of Tanjore and to a trespass 
upon the powers of the superior Court, 
namely, the District Court of Tanjore. If 
the regular procedure had been observed 
the Sub-Court of Negapatam would have 
transferred the decree to the District Oourt 
of Tanjore. What would have happened 
then one does not know. The District 
Court might have chosen to execute the 
decree itself and never have sent the decree 
for execution to the Sub-Court of Tanjore 
or it might have sgo sent. But unless it is 
so sent the Sub-Oourt cannot execute ihe 
decree and an attempt by it to so execute 
it really amounts to ieucning upon the 
powers of the superior Courtand it amounts 
to a clutching at ajurisdiction which tre 
Sub-Court has notand may never have. 
Under such circumstances the objection is 
to want of territorial jurisdiction snd 
there can beno res judicata becauee the 
Bub.Court of Tanjore is not a competent 
Court to pass any order and, therefore, the 
objection may be taken at a laterstage. 

The third Point argued bythe learned 
Vakils is that the defect of the proceedings 
taken inthe Sub-Oourt of Negapatam may 
not be cured by reason of s, 21, Civil Pro- 
cedure Code. In the first places. 21 applies 
only to suite. The decision in Zemindar 
of Ettiyapuram v. Chidambaram Chetty (21) 
does notshow thatit appliesto execution 
prcceedings. That decision only says that 
objections tothe validity of a decree based 
on the want of territorial jurisdiction can- 
not be taken in execution proceedings and 
that the decree should be regarded as 
final. With that view I perfectly agree, 
But in the present case there is no question 
as tothe validity of the decree. Secondly,. 
the objection to the proceedings taken in 
the Sub Court of Tanjore is not based 
strictly on the want of teritorial jurisdic- 
tion for the Sub Court of Tanjore has ter- 

Gh 58 Ind. Cas.871; 43 M. 675; (1920) M. W. N. 
(FB Y M. L. T, 75; 12 L. W.217; 39 M. L.J. 203 
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ritorial jurisdiction over the properties, but 
on the provisions of the Code it is not a 
Oourt which can execute the decree. To 
apply the provisions of s. 21 of the Code to 
execution proceedings the objection not 
being tothe validity of the decreein exe- 
cution proceedings—is to re-write s. 21, for 
most of the wordsin that section are not 
applicable to execution proceedings. 4For 
the words “ place of suing” we have to 
insert " place of execution ". There are no 
issues in execution proceedings and we will 
be inserting a new sectionof the Code if 
that section is applied to execution pro- 
ceedings. I, therefore, think that it is not 
permissible to use s, 21 in execution pro- 
ceedings apart from the case where it is 
otherwise res judicata. In the present case, 
the matter is not as I have already shown 
a matter of irregularity or want of terri- 
torial jurisdiction for it is a ease where the 
jurisdiction of the District Court is being 
usurped by the Sub-Court. Such a matter 
cannot be regarded as a mere formal matter. 
This isthe view taken in Debi Dial Saku 
v. Moharaj Singh (22) and Kunja Behari 
Singh v. Tarapada Mitra (23); see also 
Ledgard v. Bull (24). There is no decision 
to the contrary. The result is thats. 21 can 
be much less invoked than the principle of 
res judicata, I, therefore, think that the 
appeal should be allowed and the decree- 
holder be directed to apply to the Sub-Court 
of Negapatam. 

As the appellant has not taken the ob- 
jection at the earliest possible stage we 
allow him no costs hereas wells as in the 
lower Court. 

Devadoss, J.—Original Suit No. 33 
of 1921 was filed inthe Negapatam Sub- 
Court ona mortgage over properties de- 
scribed in three schedules A, B and O. A 
andO schedule properties are situate in 
Pattukottai Talug and B in Mannargudi 
Taluq, Tanjore District. x 

At the timeof the filing of the suit 
Mannargudi Taluq was within the jurisdic- 
tion of the Negapatam Bub-Court, and 
Pattukottai Talug was within the jurisdic- 
tion of the Sub-Court, Tanjore, 
tember, 1921, owing to the bifurcation of 
the Tanjore District into West and East 
Tanjore, Mannargudi Taluq was transferred 
to the jurisdiction of Tanjore Sub.Oourt. 
The preliminary decree in the suit was 
passed in November, 1922, and the final 
decree on 6th February, 1921, and before the 
am 22 O. 764. 


23) 49 Ind. Oas. 374; 4 Pat. L. J. 49. 
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final decree was passed Pattukottai Taluq 
was transferred to the jurisdietion of the 
District Court, Tanjore,in 1923. The decree- 
holder becameaninsolvent and the Official 
Receiver, Tanjore, filed an execution appli- 
cation in the Sub-Oourt, Tanjore, in 1924, 
for sale of the mortgaged properties and 
the sale was stopped as there were no bid- 
ders and the petition was dismissed. The 
Official Receiver applied again in 1925 for 
execution of the decree and notice was 
served on the judgment-debtors except the 
9th defendant who was dead and the Subor- 
dinate Judge settled the proclamation of 
sale and fixed the sale to 31st January, 1927. 
The 6th defendant who wasthe purchaser 
in Oourt-auction sale of the properties in 
A schedule appeared in January, 1927, and 
raised various objections to the sale of the 
properties andthe 9th defendant's legal 
representative also appeared and raised 
several contentions. The Subordinate 
Judge overruled the objections of the 6th 
defendant and ordered sale of the proper- 
ties. He has preferred this appeal against 
the order for sale, 

The properties which are the subject- 
matter of this appeal are only A schedule 
properties which are.within the territorial 
jurisdiction of the District Court, Tanjore. 
The contention of Mr. Jayarama lyer for 
the appellant is that the proper Court 
for executing the deoree is the Negapatam 
Sub-Court which passed it and the Tanjore 
Sub-Court has no jurisdiction to entertain 
the application for execution His argu- 
ment is that under s. 38 of the Code of Oivil 
Procedure, a decres may be executed 
either by the Court which passed it or by 
the Oourt to which it is sent for execution 
and that s. 37, which deflnes the expression 
“Court which passed a decree" does not 
apply to the Tanjore Sub-Court as the 
Negapatam Sub Court hasneither ceased 
to exist nor hss it ceased to have jurisdic- 
tion to execate thedecree. If it is held 
that the Negapatam Sub Oourt has not lost 
jurisdiction to execute the decree in O. 5, 
No. 33 of 1921,8.37 of the Code of Vivil 
Procedure cannot in terms apply to the 
present case ; for the Negapatam Sub-Court 
is still in existence. Jt may be taken as 
well settled that the Court which passes a 
decree does not cease to have jurisdiction 
to execute it by reason of the territory from 
which the suit arose being removed from 
its jurisdiction to that of another Oourt. 
In Seeni Nadan v. Muthuswami Pillai (1) 
a Full Bench of this Oourt held that “The 
Qourt which passed a decree isa proper 
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Court forexecution within the meaning of 
-el; 5 of; Art. 182 of the Limitation Act, not- 
‘withstanding thefast that the jurisdiction 

which it had atthe time of the decree was 
- taken away from it and assigned to another 

Court atthe time of the presentation of the 

application for execution.” In Venkata- 

swami Naik v Sivanu Mudali (&)a Bench 
of.this Court held that the Court which 
passed the decree was the proper Court for 
executing it even though it had no terri- 
torial jurisdiction. In Johar v. Kamini Debi 

(4) it was held that “the provisiona of 

8. 649 of the Code of Civil Procedure are per- 

missive; if, after a Court, has passed a de- 

cree, the local jurisdiction in respect of the 
subject-matter of the suit is transferred by 
an order of the Local Government to some 
other Oourt, the application for execution 
of the decree may be made either to the 

Court which passed the decree orto the 

Court to which the local jurisdiction hag 

been transferred”. In Panduranga Mu- 

daliar v. Vythilinga Reddi (5) it was 
held that “a Oourt did not within 
the meaning of s. 649 of the Code of Civil 

Procedure, cease to exist orto have juris- 

diction to execute the decree on the trang- 

fer of territory from its jurisdiction to the 
jurisdiction of another Court and that the 

Court which passed the decree was the pro- 

per Court to which the decree-holder waa 

bound to apply under s, 223 of the Code of 

Civil Procedure”. On the other hand it 

was held in Setrucherla Sivaskanda Rajah 

v. Rajah of Jeypore (19) that a Court had 

no power to order a.sale of the properties 

though it can receive an application forsale 
and transmit it tothe Court having terri- 
torial jurisdiction. Ifthe principle of the 

decision is that the Oourt which passed a 

decree has no jurisdiction to execute it by 

reason of the loss of territory from which 
the suit arose, then itis opposed to the de- 
cision of the Full Bench in Seeni Nadan 

v. Muthuswamy Pillai (i). Mr. Justice Wal- 

lace who delivered the leading judgment in 

the case, is of opinion that the loss of ter- 
ritorialjurisdietion stands in the way of 
executing a decree when the property 
against which execution is sought, is not 
within such territory and that in order to 
have jurisdiction to execute a decree against 
property the property must be within the 
territorial jurisdiction of the Court in which 
execution is sought. In the case of a mort- 
gage-decree a Uourt has jurisdiction to 
execute it against properties which are 
not within its jurisdiction. With great 
respect to the learned Judges who decided 
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Satrucherla Sivaskanda Rajah v. Rajah of 
Jeypore (19) we are unable to agree with . 
the view that the Court which passed a 
decree ceases to have jurisdiction to exe- 
cute it by reason of the loss of territory 
after the passing of the decree. We, there-. 
fore, hold that the Court which passes 
a decree has jurisdiction to execute it 
even though it loses the territory from 
whith the suit arose. The expression 
“Court which passed a decree” cannot, 
therefore, apply to the Tanjore Sub-Court. 


The next question is when the territorial 
jurisdiction of one Court is transferred to 
another, can an application for execution be 
made to the latter Court without getting the 
decree sent to it for execution .by the 
former under s. 39 of the Code of Civil 
Procedure? A decree can be executed 
either bythe Court which passed it or by 
the Court to which it is sent for execution. 
The Tanjore Sub-Court is neither the 
Court which passed the decree noris it the 
Oourt to which the decree was sent for 
execution, for no application was made to 
the Negapatam Sub-Oourt for sending the 
decree to the Sub-Court, Tanjore, for 
execution, If the Sub- Court, Tanjore, is not 
the Oourt which passed the decree within 
the meaning of 8. 87 of the Code of Civil 
Procedure does it get jurisdiction under 
any of the other provisions of the Code? 

The contention of Mr. Bashyam for the 
respondent is that, under s. 150 of the Code 
of Civil Procedure the Sub-Oourt, Tanjore, 
has acquired jurisdiction to execute the 
decree as the Mannargudi Taluq is within 
ite jurisdiction. The argument is that the 
Negapatam  Bub-Court had jurisdiction 
to entertain O. 8. No. 33 of 192las the 
Mannargudi Taluq-was within its jurisdic- 
tion and when that taluqg was transferred 
to the jurisdiction of the Sub- Court, Tanjore, 
its business was also transferred to it and, 
thereforé, it has jurisdiction to entertain an 
application for execution of the decree, 
Section 150 which is a new section isin the 
following terms:— 

.. “Bave as otherwise provided, where the 
business of any Court is transferred to any 
other Court, the Court to which the 
business is so transferred shall have the 
same powers and shall perform the same 
duties as those respectively conferred and 
imposed by or under this Oode upon the 
Court from which the businees was so 
transferred". The expression “the business 
of any Court”, it is urged, means not only. 
the business actually pending in any Oourt, 
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but the business that may arise from the 
territory which is transferred from one 
Court's jurisdiction to another Court's 
jurisdiction and, therfore, when & portion 
of the territory is transferred from one 
Oourt to another, any application which 
may arise in a suit from that territory 
could be entertained by the Oourt to which 
that territory is transferred. The question 
whether the expression “the businesseof 
any Court" means "pending business of 
the Court” or whether it includes also the 
business that may arise from any territory 
is one not free from doubt. If the expres- 
sion "business of the Oourt" includes also 
business that may arise from any territory, 
there will be practical difficulties in the 
way. Supposing the territory of one Court 
is divided among two or more Oourts can 
an application for execution of a decree 
passed by a Court be filed in four Courts by 
reason of the territory of the first Oourt 
having been transferred to the four Oourts 
sabsequent to the passing of the decree?, 
Whena decree is sought to be executed in 
more Courts than one, the Oourt which 
passed the decree has to transmit the decree 
for execution to more Courts than one. 
Is it open to a party by reason ofthe transfer 
of a portion of the territory of a Court to 
apply to any of the Courts among which 
the territory is divided without reference 
to the Court which passed the decree? 
Supposing the Court at A passed a decree 
and afterwards a portion of the territory of 
A is distributed among the Courts at B, O 
and D, can the decree-holder apply for 
execution of the decree to the Courts at B, 
O and D simultaneously or even one after 
the other without getting the decree 
transferred from the Court at A? It is 
difficult to see why the expression “busi- 
ness of any Oourt" should not be given its 
plain meaning. If-the Legislature intended 
that by transferring the territory in the 
jurisdietion of one Oourt to that of another 
Court, the business present as well as future 
Bhould be transferred to the latter Oourt it 
could havesaid soin plain terms. It would 
to say the least, cause much confusion, ifnot 
hardship, to parties to give the expression 
"the business of any Court" the extended 
meaning which seme of the decisions are 
prepared to give. The learned Ohief 
Justice was of opinion in Seeni Nadan v. 
Muthuswamy Pillai (1) that by & transfer of 
territory from one Court to another, the 
decree which was passed by the former 
could be executed by the latter by reason 
of the provisions of 8,150 ofthe Code of Civil 
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Procedure. Though the point did not actu" 
ally arise in thatcase, yet the learned Chief 
Justice held that s. 150 was in terms wide 
enough to authorise the Court to which a 
portion of the terrritory of the Court which 
passed the decree was transferred to en- 
tertain in the firat instance any application 
which might have been to that other Court, 
He thought that, by framings, 150 newly 
the Legislature intended that the Oourt to 
which the business was transferred should 
have the same powers as if the Court itself 
entertained the business in the first instance. 
With very great respect, I am unable to 
hold that by the transfer of territory, the 
Court to which the territory is transferred 
is in the same position and invested with 
the same jurisidiction as the Court which 
entertained the suit and which passed the 
decree. If the pending business of a 
Court is transferred to another Court the 
Court to which the business is transferred 
has the same jurisdiction over the business 
as the Court from which the business was 
tansferred. But to say that by a mere 
transfer of territorial jurisdiction the new 
Oourt acquired the same jurisdiction with 
regard to pending suits and applications for 
execution does not seem to be warranted by 
the provisions of s. 1500f the Code of Civil 
Procedure. Ayling, J., who was a party to 
Subbiah Naicker v. Ramanathan Chettiar (7) 
haltingly agreed with the learned Chief 
Justice that “by reason of s. 150, the Court 
to whose jurisdiction territory is transferred, 
acquires the power to execute a decree of 
another QOourt from whose jurisdiction 
it got the territory.” Sadasiva Iyer, J., 
who was also a party to Subbiah Naiker v. 
Ramanathan Chettiar (T), the first portion 
of whose judgment is against the view 
of the learned Ohief Justice, agreed with 
him in the concluding portion of the 
judgment. In Subbiah Naicker v. Rama- 
nathan Chettiar (T) it was held that the 
Court which passed the decree ceased to 
have jurisdiction to continue the execution 
proceedings and that the new Court having 
territorial jurisdiction over the property 
attached was the proper Court, to enter- 
tain an application for execution, by sale of 
the property and pass ordera thereon. 
This decision has been overruled by the 
Full Bench in Seeni Nadran v. Muthu- 
swamy Pillai (1), The respondent natural- 
ly relies upon Setucherla Sivaskanda Rajah 
v. Rajah of Jeypcre (19). If the principle 
of that decision is correct, namely, that 
the Court within whose jurisdiction the 
property is situate, is the proper Court 
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for executing the decree against the pro- 
perty, no doubt it would support the 
respondent's contention. In Latchman 
Pundeh v. Maddan Mohan Shye (2) it was 
held that “when a Oourt which has passed 
a decree has ceased to have jurisdiction 
to execute it, the application for execution 
may be made either to that Court, 
although it has ceased to have jurisdiction 
to execute the deeree, or to the Court which 
(if the suit wherein the decree was passed 
were instituted ab the time of making 
application to execute it) would have 
jurisdiction to try the suit”, Field, J. held 
that “a Court does not cease to be ‘the Court 
which passed the decree’ merely by reason 
that the Head Quarters of such Oourt are 
removed to another place, or merely because 
the local limits of the jurisdiction of such 
Oourt are altered.” In-Udit Narain v. 
Mathura Prosad (9) it was held that a 
Court to which the territory has been trans- 
ferred had jurisdiction to entertain an 
application for execution passed by the 
Oourt from whose jurisdiction the terri- 
tory was transferred. In Mouna Guru- 
samy Naicker v. Muhammadhu Rowther 
(11) Krishnan and Venkata Subba Rao, JJ., 
held that & Court newly created had juris- 
diction under s. 150 of the Oode of Civil 
Procedure to punish the breach of tempo- 
rary injunction granted by the other Oourt. 
They also held that the transfer in s. 150, 
Civil Procedure Code is not confined to 
cases of transfer of business of one Court 
to another, but includes cases where a 
new Court is given part of the territorial 
jurisdiction of an old Oourt and is autho- 
rised to try all the business arising within 
it. In Srinivasa Rao v. Hanumantha Rao 
(10), Spencer and Krishnan, JJ., held that— 
“after the passing of an ex parte decree by 
Court P in a suit to recover certain immove- 
able properties part of its territorial juris- 
diction including the locality in which 
the properties were situate was trans- 
ferred to Court A, Unders. 150, Civil 
Procedure Code, | Court at A had 
jurisdiction to entertain the application, 
(tor setting aside the ex parte decree passed 
by the Court at .P) and there was 
nothing in O. 1X, r. 13 of the Code 
providing the contrary.” If these two 
cases are correct it would lead to this 
anomaly. If the Court at A passed an 
ex parte decree and a portion of its juris- 
diction is transferred to the Oourts at B 
and O, an application for setting aside the 
ex parte decree could be made to the Court 
ut B andan application to execute the 
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decree could be made to the Court at A 
and an application for attachment.of pro- 
perty could be made to the Court at C. 
Supposing during the pendency of a 
suit a portion of the territory of A is 
transferred to the three different Courts 
at B, O and D can the parties apply to 
the Court at A for an injunction to the 
Court at B, for the appointment of a Re- 
ceiver, to the Court at O for discovery, and 
to the Court at D for summonses to wit- 
nesses? Itisa well-known rule of con- 
struction that a Statute should not be 
construed so as to impute absurdity to 
the Legislature. The expression “ trans- 
fer of business " can only mean the transfer 
of business which is pending. 

lf that is the correct meaning of the 
expression the diffieulty suggested above 
would not arise. if half a dozen suits or 
a dozen suits of one Court are transferred 
to another Court applications in such suits 
could only be made to the Oourt to which 
they have been transferred. In this case can 
an applieation for execution be made to 
the Negapatam Court and the District 
Court within whose jurisdiction A. sche- 
dule properties are aud also to the Sab- 
Court, Tanjore, because Mannargudi Taluq 
has been transferred to its jurisdiction ? 
We do not think that the expression 
“transfer of business" should be given 
the extended meaning which the learnéd 
Judges in Srinivasa Rao v. Hanumantha 
Rao (10) and Mouna Gurusamy Naicker v. 
Muhammadhu Rowthar (11) are inclined 
to give. InMuthukaruppa Chetty v. Panja 
Kavundhan (17) following the decision in 
Seeni Nadan v Muthuswamy Pillai (l), 
Oldfeld, J. who delivered the judgment 
of the Court observes: "It is urged that only 
the former Oourt has ever had jurisdic- 
tion to execute the decree and that the 
decree-holder’s proper course is to apply 
for a transfer of the decree to Namakkal. 
That construction ie inconsistent with 
the decision in Seeni Nadhan v. Muthu- 
swami Pillai (1)." The learned Judge has 
not discussed the point but thinks that the 
Full Beneh decision has settled the point, 
namely, that by the transfer of the area 
in which the judgment debtor lives from 
the jurisdiction of the Court which passes 
the decree to that of another Court, 
the latter Court has without a 
transfer of the decree jurisdiction to 
execute the decree though it is only a 
money-decree. In Door:as Seshadri Iyer 
v. Ananthaye (15), it was held by Abdur 
Rahim and Oldfield, JJ., that where the 
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properties which are sought to be pro- 
ceeded against in execution of & deoree 
have been transferred from the jurisdic- 
tion of one Oourt to the jurisdiction of 
another Court it is the latter Court that is 
competent to entertain all applications for 
execution and not the former Court within 
whose jurisdiction the properties 
originally were and which had passed the 
decree. Thiscan no longer be good lawén 
view of the decision of the Fall Bench. 
The opening words of the section “save as 
otherwise provided" have to be given their 
meaning. It is only in cases which are not 
otherwise provided for that the provisions 
of &. 150 could be invoked. When 
8. 88 unequivocally says that a decree 
may be executed either by the Oourt which 
passed it or by the Oourt to whiuh it is 
Bent for execution, is it the proper interpreta- 
tion of a Statute to overlook s. 38 when 
reading s. 150? There are & number of 
provisions in the Code which cannot be 
held toapply tothe Court to which the 
business is transferred, Supposing the 
suit in a Small Cause Court is transferred 
to an original Oourt will an appeal lie 
against the decree in such a suil? Section 
39, Oivil Procedure Code, empowers a Oourt 
to transfer a decree passed by it, to another 
Oourt for execution ia cartain cases, one of 
them is if a decree directs sale or delivery of 
immoveable property situate outside the local 
limits of tne jurisdiction of the Court which 
passed it; another reason is if the Court 
which passed the decree considers for any 
other reasons which it shall record in writ- 
ing that the decree should be executed 
by such other Oourt, the other two reasons 
being the judgment-debtor resides or works 
for gain within the local limits of another 
Court and the property within the jurisdic- 
tion of the Court is not sufficient to satisfy 
the decree. When sufficient provision is 
made for the proper execution of decrees 
itis not proper to import into a. 150 some- 
thing which the Legislature did not specif- 
cally put into it and which it would have 
done if it was its intention to do so, 
Granting for argument's sake that the 
Tanjore Sub.Oourt has jurisdicton to exe- 
cute the decree in this case could it execute 
it without the decree being sent to it for 
execution by the Negapatam Sub Oourt? 
A Oourt may have jurisdiction to try 
a suit and to pass a decreeor to execute 
a decree but something may have to be 
donein order to enable it to exercise its 
jurisdiction. The Negapatam Sub Oourt is 
jn one District andthe Tanjore Sub Oourt 
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is another District. Under O. XXI, r. 5, 
Civil Procedure Code, where the Court 
to which the decree is to be sent for execu- 
tion is situate within the same District ag 
the Court which passed the deeree such 
Oourt shall send the same direotly to the 
former Court. But where the Court to 
which the deoree is to be sent for execution 
js situate in a different District the Court 
which passed it shall send it to the District 
Court in which the decree is to be executed. 
If the Negapatam Court wants to send 
the decree for execution against the proper- 
ties situate in the West Tanjore District, it 
must be sent not directly to the Tanjore 
Sab-Court but to the District Court at 
Tanjore and it is open to the District 
Court at Tanjore to execute the decree 
itself or to send it toanother Court. In thia 
case there isthefurther complication that 
A schedule properties are in Pattukottai 
Talug within the territorial jurisdiction of 
the District Oourt of Tanjore and outside tha 
territorial jurisdiction of the Tanjore Sub- 
Court. How does the Tanjore Sub. Court 
derive jurisdiction to execute a decree 
which was not passed by it and not sent to 
it by the District Oourt which alone has 
power to send the decree to it for execution? 
If the transfer of a portion of the territory 
within the jurisdicition of the Negapatam 
Sub Court to the jurisdiction of the 
Tanjore Sub-Court isa criterion for decid- 
ing the question of jurisdiction then r, 5, 
O. XXI, Civil Procedure Code may be 
overlooked altogether. In this case could any 
of the defendants apply to the Negapatam 
Sub-Court which it is not denied, has 
jurisdiction to entertain an application for 
execution or any other application in execu- 
tion, to record satisfaction of the decree 
and could one of the defendants apply to 
the Distriet Court, Tanjore, for Betting 
aside the decree because he was not proper- 
ly represented in it? Supposing there iga 
transfer ofa decree, though in this case 
itmay not beso, could an application be 
made to the District Oourt, Tanjore, for 
recognising the transfer by the transferee 
and could the decree-holder at the same 
timeapply to the Tanjore Sub-Court for 
executing the decree. «Without deciding 
the question whether the Tanjore Sub-Céurt 
has jurisdiction to execute the decree or 
not we are satisfied that the decree must 
be sent toit, by the District Court for ex. 
ecation before it can entertain an applica- 
tion for execution. In Debi Dial Sahu v, 
Moharaj Singh (22)it was held that a decree 
for money passed by a Munsif in one Dis- 
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trict which was sent for exeoution to the 
Oourtof a Munsif in another District and 
not to the District Court as provided for 
in s. 223, Civil Procedure Code could not 
be executed by the latteras it had no 
jurisdiction to execute it without an ex- 
press order of the District Judge under 
8.296, Civil Procedure Code. In Kunja 
Behari Singh v. Tarapada Mitra (23) it 
was held that a Subordinate Judge had 
no jurisdiction to execute 4 decree sent to 
him directly for execution by the trial Oourt 
situate in another District and that the 


decree should have been sent inthe first’ 


instance to the District Judge and that the 
objection to jurisdiction could be taken at 
that etage. In Abdul Kadir Ibrahim v. 
Dulanbibi (25) the plaintiff fileda suit for 
restitution of conjugal rights against the 
defendant and for an injunction restrain- 
ing her from marrying any other person 
pending the disposal ofthesuit. The de- 
fendant raised the plea of res judicata 
urging that the plaintiff had previously 
sued against her in the High Court for 
similar relief and had failed in it. The 
previous suit was filed without obtaining 
the leave.of the High Oourt under cl. 1? 
of the Letters Patent, the residence of the 
parties being outside the jurisdiction of 
the Court, The Court, therefore, dismiesed 
the suit for want of jurisdiction though 
the issnes on the merits were raised and 
decided, Held on second appeal that the 
judgment of the previous suit was deli- 
vered by a Court not competent to deliver 
it within the meaning ofs.44 of the Evi- 
dence Act and, therefore, the plea of res 
judicata could not prevail, Scott, O J, 
observes at page 569": “in this appeal it 
is contended that the. juriediction of the 
High Court to try 8 suit in which part only 
-of the cause of action arose within the 
jurisdiction and in which the defendants 
neither reside nor carry on business within 
the jurisdiction depends entirely upon 
the question whether or not leave has been 
first obtained under cl. 12 of the Letters 
Patent; and reliance was placed upon the 
decision of Sir Richard Oouch in Hadjee 
Ismail v.Hadjee Mahomed (26) where he said 
thatan order undes cl. 12 was not a mere 
formal order or an order merely regulating 
the procedure in the suit, but one that has 
tha effect of giving a jurisdiction to the 
Court which it otherwise would not have; 
and the judgment of Mr. Justice Telang in 
Rampurtab Samruthroy v. Paremaukh 
i ian 90 Ind. Cas. 530: 37 B 563; 15 Born. L. R. 072. 


26) 13 B. L, R. 91; 21 W. R. 303. 
*Page o Ed] 
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Chandamal (27) wasalso referred in which 
it was said that such leave (under cl. 12) 
affords the very foundation of the juris- 
diction”. It is not disputed that a High 
Court has jurisdiction to try a suitif a 
portion of the cause of action arose out- 
side its jurisdiction oragainat 8 person 
living outside its jurisdiction provided 
leave is obtained under cl, 12 of the Letters 
Patent. But the grant of leaveis, a 
condition precedent to the Court's juris- 
diction. In the well-known case Ledgard 
v. Bull (24) their Lordships of the Privy 
Oouncil observed “that there was no juris- 
diction, in respect that the suit . was . in- 
stituted before a Oourt incompetent to 
entertain it, and that the order of transfer- 
ence was also incompetently made. The 
District Judge was perfectly competent to 
entertain and try the suit if it.was com- 
petently brought, and their Lordships do 
not doubt that, in such a case, a defend- 
ant may be barred, by his own conduct, 
from objecting to the irregularities in the 
institution of a suit. When the Judge has 
no inherent jurisdiction over the subject- 
matter of a suit, the parties cannot, by 
their consent, convert it into.a proper 
judicial process although they may con- 
stitute the Judge their arbiter, and be 
bound by his decision on the merits when 
The Bab- 
Court, Tanjore, would be competent -to 
execute the decree ifit was sent to it by 
the District Court and its jurisdiction could 
be exercised only after the decree has 
been sent toit for execution, We think 
onthe ausbority of these cases that the 
Sub-Court of Tanjore was incompetent 
to entertain the application for execution. 

Another contention of the respondent is 
that the appellant did not raise the objec- 
tion tothe execution in time and that he 
js barred either by the principle of res 
judicata or by 8.21 of the Code . of Oivil 
Procedure from objecing to the jurisdic- 
tion of the Court. On the other hand it 
is urgedfor the appellant that there is 
no final order in the case which could 
operate as res judicata and that s, 21 does 
notin terms apply. That the principle 
of constructive res judicata applies to 
orders in execution is well-settled. Vide 
Subramania Iyer v. Rajeswara Sethupathi 
(28)and Mungal Pershad Dichict v. Grija 
Kant Lahiri (29). The question is, is 
there anorder inthe case whichis bind- 

(27) 15 B. 93 


(28) 38 Ind. Oas. 827; 40 M. 1018. 
d 80. 51; 11 O. L'R. 113; 8 I. A. 133; 4 Bar. P. Q, 
J: 249. 
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ing on the parties? In view of the decisions 
on the question of jurisdiction it is un- 
necessary to discuss this point at length. 
A greatdeal of argument has been ad- 
vanced on both sides and I shall briefly 
notice the cases quoted at the bar. The 
Subordinate Judge passed an order settling 
the terms of proclamation and directing 
the gale on 31st January, 1927. On the 
application of some of the defendants he 
stopped the sale and: heard objections. lt 
is urged for the appellant that the order 
made by him, was revoked or set aside 
when he adjourned the sale to afford an 
opportunity to the defendants to urge their 
objections, We do not think that the Sub- 
ordinate Judge’s action in giving an 
opportunity to the defendants to urge their 
objections and the adjournment of the 
sale is tantamount to setting aside the 
order forsale previously passed. It was 
no doubt open tohim to have refused to 
hear them and gone on with the sale if 
he found that the objections were unsus- 
tainable. In E, A. No. 61 of 1927 he direct- 
ed that “notice should go in regard to the 
claims for equity to the other persons inter- 
ested in schedule A.” He did not set aside 
the order for sale with regard to the pro- 
perties in which the appellant is interested. 
The appellant should have come and 
objected to the execution assoon as the 
notice was served on him. Notice was 
properly served but he did not choose to 
be present at the time ofthe settlement of 
the proclamation and it is not now open to 
him to say that the order for sale is not 
binding on him. See the recent decision 
of the Oaleutta High Oourt in Maharaj 
Bahadur Singh v. Sachindra Nath Roy (30). 
Chidambaram Chetti v. Kandasami Gound- 
an (31)the Full Bench decision is not 
applicable to the present case, There the 
defendant did not attend at the hearing of 
the application to settle the terms of the 
sale proclamation and it was held that 
his legal representatives were not estopped 
on the principle of res judicata from dis- 
puting thereafter the liability of the pro- 
perty to attachment, In Subramania Iyer 
v. Rajeswara Sethupathi (28) notice went to 
the respondents to show cause why they 
should not be brought on record as the 
legal representatives of the judgment- 
debtor for purposes of execution. They 
did not appear and an order was made 


ex parte. It was held that they were not 
Aaa Ind. Oes. 562, 32 O. W. N. 309; A. I. R. 1928 


(31) 74 Ind. Cas. 155; 46 M, 788; (1923) M. W. N. 571; 
45 MLW. 310; 18 L.W. 757; ALR, 1924 Mad, 1 (ŒB ' 
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estopped by this order from moving to 
set aside the attachment on the ground 
that the properties did not belong tothe 
judgment-debtor. In the case of legal 
representatives of the judgment-debtor 
when notice goes to them toshow cause 
why the decree should not be  exe- 
cuted the QOourt does not decide whe- 
ther certain property was the property 
of the deceased judgment-debtor or not 
and, therefore, an objection that the pro- 
perty sought to be proceeded against did 
not belongto the judgment-debtor could 
be raised by the legal representatives. 
Lhe purpose of the notice and what is 
intended tobe decided by the Court should 
be considered in applying the principle 
of res judicata to execution proceedings. 
Section 21 cannot in terms apply to  ex- 
ecution proceedings although the principle 
applies to them, for it says no objection 
as to the place of suing shall be allowed 
byany Appellate or Revisional Court un- 
less such objection was taken in the Court 
of firat instanceat the earliest opportunity 
and in all cases where issues are settled 
ator before such settlement. In execu- 
tion proceedings itcould not be said that 
any issues are settled. Butif a judgment- 
debtor does not. object to the territorial 
jurisdiction and allows execution to pro- 
ceed against him he cannot afterwards 
turn round and say thatthe Court had no 
territorial jurisdiction. In this case as 
we hold that the Court was not competent 
to entertain the application for execution 
the waiver of the objection to territorial 
jurisdiction would not debar the appel- 
lant from raising the question of jurisdic- 
tion ofthe Court on the ground of its 
competency. 

In the result theappeal is allowed but 
in the circumstances without costa both here 
and in the lower Court. 


Y. N, Y. Appeal allowed, 





MADRAS HIGH COURT. 
BSEGOND CIVIL APPBAL No. 1444 0F 1925. 
October 25, 1928, 
Present:—Mr. Justice Venkatasubba Rao 


and Mr. Justice Walsh. KA 
KRISHNAN BOMAYAJIPAD-—PraiNTIEF 
— ÁAPPELLANT 


VETEUS 
VATAVATTE RAMAN NAIR AND OTHERS 
PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. X XIII,r. 1 
-Suit for recovery of cess based on contract and usage 
—Both points found agaiwnst—Application to with- 
draw suit with liberty to bring fresh suit under 
general law, granting of. 
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In & suit for recovery of water cess based on 
contract and usage both points were found against 
the plaintiff by the lower Qourts and in second 
appeal the plaintiff's application to argue the case 
onthe footing of general law, was disallowed on 
the ground that to do so would necessitate con- 
sideration of new points of fact. Onan application 
for leave to withdraw the suit with liberty to bring 
afresh suit: 

Held, that inasmuch as the case raised questions 
of great importance affecting the right of the plaint- 
iff as well as several proprietors through whose 
land the channel passed, permission sould be given 
to the plaintiff to withdraw the suit with liberty to 
institute a fresh suit with respect to the same sub- 
ject-matter. 

Balide Kamayya v. Pragada Papayya (1), fol- 
lowed, 

Second appeal against a decreeof the 
Oourtof the Additional Subordinate Judge, 
Palghat, in A. 8. No. 73 of 1924(A. BG. 
No.57 of 1924, District Court, South 
Malabar) preferred against that of 
the Court of the Additional District 
Munsif, Palghat, inO. 8. No. 396 of 1920 
(O. 8. No. 389 of 1920, Principal District 
Munsit's Court Palghat.) 

Mr. D. A. Krishna Variar, for the Peti- 
tioner. E 

Mr. P. S. Narayanasami Iyer, for the 
Respondents, 

JUDGMENT,.—The plaintiffs have 
filed this suit for the recovery of what 
is described as water cess from the de- 
fendants, They have based their claim on 
contract and usage and on both the points 
the findings of the lower Courts aro against 
them. Their learned Advocate, while 
conceding that he isnot nowina position 
to dispute the correctness of these find- 
ings, desires to argue his case on the 
footing, that under the generallaw heis 
entitled to therelief, he claims. The de- 
fendants answer that this may necessitate 
their raising new points and we think, 
on the facts of this case, the plaintiffs 
cannot at this stage be allowed to set up 
anew case. The plaintiffs Advocate, 
realising his position, applies for permis- 
sionto withdraw the suit under O. XXIII, 
r l, Oivil Procedure Code. In  Balide 
Kamayya v. Pragda Papayya (1) it haa 
been held that such permission can be 
granted even by an Appellate Oourt. In 
Chidambara Mudah v. Kozhandavelu Mudali 
(2) permission was granted in similar cir- 
cumstances by Sundar Iyer and Sadasiva 
Iyer, JJ. Though the suit is for the re- 
covery of water-cess or cost of water for 
certain particular Faslis only, the case 

(1) 37 Ind. Oas. 414; 40 M. 259; 21 M. L. T. 82; 
1917) M. W. N. 277 & 246; 5 L, W. 558; 32 M, L.J. 


77 (F. B). . 
(2) 17 Ind. Gas, 995; (1912) M. W. N. 1003, 
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raises questions of great importance 
affecting the right of the plaintiffs as well 
as several proprietora through whose land, 
the chalor channel passes. We shall be 
exercising our discretion by acceding to 
the request of the plaintiffs and we 
grant them permission to withdraw 
the suit with liberty to institute a fresh 
guit with respect to the subject-matter 
of this suit, on condition that they pay 
the lat defendant or deposit in six weeks 
from this date, Rs. 250 which sum is fixed 
as representing the Ist defendant's costs 
of this litigation incurred up to date and 
we want to make it clear that this amount 
is exclusive of any costs tbe plaintiffs 
may have already paid or may be liable to 
pay under the decree of the lower Court 
passed in favour of the defendants, If 
the amountisnot paid within the time 


limited the second appeal shall stand 
dismissed with costs, 
V, N. Y, Appeal dismissed. 





MADRAS HIGH COURT. 
BEcoND Cryin ApPRAL No. 983 or 1925, 
Beptember 18,1928, 
Present: —Mr. Justice Madhavan Nair, 
NARAYANA AYYER, MINOR, BY RIS 
NATURAI FATHER AND GUARDIAN 7 
BUBRAMANIAN AYYAR—DBFBNDANT 
—ÁPPBLLANT 
versus 
BSUBBARAYA AYYAR—PLAINTIFF— 
RESPONDENT, 
Wul—Construction—Life-estate to widow—B 
to son afwer performing mother's funerals—Son's 
interest, nature of—Death of son before mother, 
effect of. i 
Where a Hindu by his Will made a disposition of 
a life-estate in favour of his wife and provided that 
his son "shall get the property after performing 
his mother's obsequies" but the son predeceased the 
mother: B 
Held, that the son got a vested remainder in the 
property and his heirs were entitled to succeed to 
16 


Second appeal against a deoree of the 
Court of Small Causes at "Trichinopoly, in 
A. B. No. 39 of 1924 (Appeal No. 430 of 1923, 
District Oourt,  Tirchinopoly,) preferred 
against that of the Court of the Dis- 
ms UE Srirangam, in O. 8. No. 370 
of 1919. 


Messrs., K. V. Krishnaswami Iyer and 
K. S. Srinivasa Iyer, for the Appellant. 
The Advocate (Cteneral, and Mr. B. 


Sitarama Rao, for the Respondent. 
JUDGMENT.—The main question 
arguedin this second appealis whether 
Vembu Ayyar according to the terms of thé 
doquiyent Hx, XIll—a Will, gets o vested 
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remainder in the suit property. It is 
stated in Ex. XIII that Vembu Ayyar 
“shall get the above land (i e, suit pro- 
perty) after performing her obsequies" i.e, 
the obsequies of his mother in- whose 
favour & disposition has been made in the 
earlier portion of the document with re- 
ference to this condition, Mr. Muthukrishna 
Ayyar argues that sincə Vembu Ayyar 
died before his mother he could not pgr- 
form her ceremonies and, therefore, the 
property did not vest in him. I do not think 
thaf this provision is introduced as a 
condition precedent to the son taking pro- 
perty under the Will. The father thought 
that in the ordinary course of nature the 
son would survive his mother and so 
would perform her ceremonies. If the 
father thought that this was an essential 
condition, then he would, I think, certainly 
have made some other provision for the 
enjoymentof the property on the happen- 
ing ofthis contingency. That he has not 
done. The decision in the case cited in 
Periyanagaki Ammal v. Ratnavelu Mudaliar 
(1) depended on the construction of the 
specialterms of the Will in that case. 
Both the lower Courts think that under 
Ex. XIII. Vembu Ayyar took a vested 
interest in the suit property. I agree with 
their view. If&o, the 2nd defendant cannot 
have any claim to this property, 
Mr. Muthukrishna  Ayyar also argued 
that Seethalakshmi under the Will was 
iven an absolute estate andsothe 2nd 
efendant as her daughter's son should 
get the property and not the plaintiff who 
is only a  reversioner. This ‘argument 
was not put forward in the Courts below. 
It was assumed that she had only 
a life-interest and the terms of the 
document support only this view. The 
second appeal must, therefore, be dismiss- 
ed with costs. . 
VON. Appeal dismissed. 
(1) 83 Ind. Oas. 28; 47 M. L. J. 310;- 20 L, W. 449; 
A, L R. 1925 Mad. 61; (1024) M, W. N. 516. 


MADRAS HIGH COURT. 
OxiwinaL Revision Oases Nos. 9:6, 998 
AND 999 oF 1927. 

OBLYMINAL Raviston Patirions Nos. 898, 900 
AND 901 oF 1927, 

September 5, 1928. 

Present :—Mr. Justice Ourgenven. 

T. S. RAGUPATHI IYER ano ANOTHER— 
CoMPLAINANTS—PRTITIONERS 
versus 
NARAYANA GOUNDAN AND ANOTHE&— 

Agoussp—RHSPONDENTS. 
Penal Code (Aet XLV of 1800), e, 425—Mischief—~ 
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Allowing goatsto graze in private property, whether 
amounts to maachief. f 

Allowing goats to graze in the private forests of 
another person does not necessarily cause such 
damage by destruction, eto, as will constitute the 
offence of mischief. 

The expressions “destruction of any property" and 
“such change many property or in the situation there- 
of as destroys or diminishes its value or ntility, or ` 
affects it injuriously,” in s. 425, Penal Code, carry 
the implication that something should be done to 


ihe property contrary to its natural use and service- 
ablehnen. [p. 960, ool. 2] d 


Petition, under ss. 435 and 439 of the Code 
of Oriminal Procedure, 1898, praying the 
High Oourt to revise the judgment of the 
Court of the Joint Magistrate, Tiru- 
pathur, in Oriminal Appeals Nos. 36, 38 and 
39 of 1927, preferred against the judgment 
of the Oourt of the Sub-Magistrate, 
Tirupathur, in Oalendar Oases Nos. 110, 119 
and 113 of 1927, 

Messrs. V. L, Ethiraj and P. Krishna- 
machari,for the Petitioners, 

Mr. C. Veeraraghavaier, for Mr. E. N, 
Arunachala Iyer, for the Respondents, 

The Public Prosecutor, for the Crown, 

ORDER.—The respondents in these ` 
criminal revision petitions, and in two 
or three others which have since been 
withdrawn, were convicted of ‘mischief 
under s. 426, Indian Penal Code, by the 
Sub-Magistrate, Tirupathur, and sentenced 
to pay fines, but the convictions were 
reversed by the Joint Magistrate, Tirupa- 
thur, on appeal. The petitioner ig agent to 
the Mittadar of Bommai Kuppam, and 
was complainant in the criminal prosecu- 
tions. The case against each respondent 
was that he unlawfully allowed goats to 
graze in the Mitta forest, grazing rights’ 
being restricted to holders of permite, and 
in this way committed the offence in - 
question. Arguments for revision have 
been based ron ee ee of the judg- 
ments to whic ivil Revisio iti 
Be 996 oe 1927 relates, aan 

n order to establish the offe 
mischief, as defined in s. 425, Indian Pens 
Oode, it must be shown that the accused 
“with intent te cause, or knowing that he 
is likely to cause, wrongful loss or damage 
to the public or to auy person, causes 
the destruction of any, property, í or any' 
such change in any property or in the 
situation thereof as destroys or diminishes 
its value or utility, or affects it 
injuriously”. The only passage in the 
Sub-Magistrate’s judgment on the ques- 
tionof wrongful loss or damage is this: 
"In cases of goat browsing in forests, it 
is an accepted principle that the damage 
caused is detrimental to tree growth and 
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itis very difficult to arrive at any valua- 
tion of the damage caused." At that stage 
of the case, it was believed that tree growth 
was involved, But before the Joint Magis- 
trate it was conceded that no cutting 
of branches or damage to trees had been 
made out, so that the question which the 
learned Joint Magistrate had to consider 
was whether the grazing of goats in the 
forest:........using ‘graziag’ in its strict 
sense of allowing cattle to feed upon 
growing grass......necessarily occasioned 
such damage to the grass as would 
satisfy the terms of 8. 425, Indian Penal 
Code. The conclusion expressed was that 
the damage caused was “only incidental 
to the business of goat grazing and of 
the sort committed by other (sic) licensed 
graziers". And that complainant's remedy 
was the civil one of enforcing the payment 
of grazing fees. 


Now it wil be seen that whatever 
knowledge the Oourt might be entitled 
to import....... ...88 the Sub-Magistrate 
‘imported it......a8 to the havoc wrought 
by goats in browsing on trees, bushes, 
eto. is not in question. All that I am 
asked to decide is whether the grazing 
of goats...... or, for the matter of that, 
any species of cattle...... necessarily causes 
to the grass grazed such damage by 
destruction, etc., as will constitute the 
offence of mischief. For the petitioner 
some reliance is placed upon an old case 
of this High Court in In re Gurram Sidda- 
gadu (1) in which the facts were that 
the accused grazed their cattle upon 
Government lands which it was under 
contemplation to reserve under the Forest 
. Act, and on which, therefore, the grazing 
of cattle had been prohibited. The evidence 
showed that Government were in the 
habit of selling the grass grown on the 
lands, and the learned Judges found that 
the consumption of the grass caused the 
destruction of it, so far as the Government 
right was concerned. “The grass on 
the land", they observe: "In the possession 
of the Government, by their officer, was 
a crop, though perhaps of little value, but 
one which was preserved.” It appears to 
me.that this circumstance in some measure 
differentiates the facts from a case. Like 
. the present cases, where profit is derived 
from the grasa not by cutting or selling it 
but by allowing it to be grazed; and the 
question arises whether the offence of 
mischief is committed when property is 


(1) 1 Weir 492. 
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dishonestly put to & use of the kind for 
whichitis intended In & case decided by 
the Oalentta High Court in 1874, Shakur 
Mahomed v. Chunder Mohun Sha (2) the 
point arose whether the cutting and 
removal of bamboos, provided it were done 
with the necessary intention or knowledge, 
was mischief, In referring the case, the 
Sessions Judge observed: “The mischief 
of gvhich the accused was convicted consists 
incutting and taking away certain bamboos 
the rightto which was disputed. The essence 
of the offence of mischief is that the offend- 
er must cause the destruction of property 
or such change init or in its situation as 
destroys or diminishes its value or utility 
or affects its injuriously. Now as bamboo is 
a thing which is grown to be cut, the 
cutting and removing it does not amount 
to ita destruction or other injury defined 
above.” The Bench which disposed of this 
reference concurred in this view of the 
law and quashed the conviction. The same 
reasoning was adopted by a learned Judge 
of the Patna High Oourt in dealing with a 
ease of cutting the branch of a tree in 
Sardar Singh v. Emperor (3) and was the - 
basis of a distinclion. drawn between 
cutting an unripe crop, which might con- 
stitute mischief, and cutting acrop ready 
for reaping, which would not: Mahomed 
Foyaz v. Khan Mohomed (4) and In the 
matter of Miras Chowkidar (5), 

The expressions “destruction of any pro-' 
perty,such change in any property or in 
the situation thereof as destroys or dimin- 
ishes its value or utility, or affects it injuri- 
ously,” cohtained in s. 425, Indian Penal 
Oode, appear to me to carry the implication 
that something should be done to the 
property contrary to its natural use and 
serviceableness. It may be mischief to: 
throw the contents of a pot of food upon 
the fire, but it is not mischief, though it 
may be theft, to eat the food. And so here 
since thé graziers, by allowing their goats 
to graze, did no more than put the grass 
to its normal use, by the same reasoning 
their act would not amount to mischief, 
though it may have amounted to theft, 
As to this, that offence not having formed 
the subject of the charge, I do not wish 
to express a more definite opinion. 

The criminal revision petitions are dia- 
missed, 

V. N. V. Revision petitions dismissed. 

(2) 91 W. R. Cr. 38. 

3) 44 Ind. Cas. 451; 4 P. L. W. 391; 19 Cr. L.J. 


R 18 W. R. Or, 10. 
(b) 7 0. W. N. 713. . 


“0 
ce 
ot 
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PRIVY COUNCIL. 
AÀPPBAL FROM THE OaLootta HiGg Court, 
January 2z, 1979, 

Present :—Lord Shaw, Sir John Wallis and 
Bir Lancelot Sanderson, Kr. 
KUMAR GOPIKA RAMAN ROY 
—PLAINTIFE— ÁPPBRLLANT 


versus 
ATAL SINGH AND orHB88—DEPBNDANT3— 


s R88PONDENTS. ° 

Limitation Act (IX of 1908), Sch, I, Art. 189— 
Ejectment suit—Plaintiff's allegation of tenancy not 
established —Limitation of suit—Hvidence Act (I of 
1872), s 48—Findings of fact in one case, whether 
admissible evidence in another—Civil Procedure Code 
(Act V of 1008), O. XIII, vr. 1, £ —Hxclusion of 
documents produced at late stage—Rule of exclusion, 
when inapplicable—-Public documents should ordinari- 
ly be admitted in evidence, though not produced mm 
proper tume. 

Where in an action to recover possession of im- 
moveable property from the defendants, on the 
allegation that the plaintiffs were the landlords and 
the defendants their tenants, and that the said 
tenancies had determined within a period of 12 years 
of the date of the institution of the suit, the plaint- 
ifs failed to establish the relation of landlord and 
tenant between the parties, either by payment of 
rent or otherwise, so ns to bring the case withi 
Art. 139 of the Limitation Aot, 1908: 

Held, that the suit had been rightly dismissed by 
EE pl oe as being barred by limitation, [p. 

col 1. 

Findings of fact arrived at on the evidence before 
the Court in one case are not evidence of that fact 
in another case not inter partes, [p. 563, col. 2.] 

The rule as to exclusion of dooument evidence, 
lsid down in O. XII, r.2, Civil Procedure Code, 
only comes into operation when the documents on 
which the parties rely should have been, but were 
not, produced at the first hearing of the suit. 
‘Accordingly, the rule does not preclude a party 
from producing in evidence at a late stage of the 
proceedings, a document which was not in his posses- 
Bion 9r pomar at the date of the first hearing. [p. 564, 
cols. 1 & 2.] 

Documents which should have been, but have not 
been, produced, in accordance with r.1 of O. XIII, 
Oivil Procedure Code,at the first hearing of the 
suit, cannot be admitted in evidence at any sub- 
sequent stage of the proceedings without the leave 
of the Oourt but such leave should not ordinarily 
be refused where the documents are olficial records 
of undoubted authenticity, as, for instance, certified 
copies of public documents, which may assist the 
PE g decide rightly the issues before it, [p. 564, 
col. 2]. 

Appeal from a judgment and  deoree 
of the High Court of Oalcutta, dated the 17th 
April, 1924, Newbould and B. B. Ghose, 
JJ.) and reported as t5 Ind. Oas. 6/8, 
affirming that ofthe Court of the Firat 
Subordiaate Judge, Sylhet, dated the 24th 
March 1919. 


Messrs, Gavin Simons, K.C. and S. Hyam, 
for the Appellant. 


Messrs. DeGruyther, K, C, and J. M. 
Parikh, for the Respondents, 
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JUDGMENT. 

Sir John Wallis.—This is an appeal 
from a decree of the High Court at Oalcutta 
affirming a decree of the First Subordinate 
Judge at Sylhet and dismissing the plaint- 
iff's suit, which both Oourts held to be 
barred by limitation. 

The plaintiff sued as the owner of a one- 
seventh share of the permanently settled 
estate No. 85 of the Oollectorate of, Sylhet 
to „eject defendants Nos. 1 to 160 from 143 
holdings in the occupation at the date of 
the plaint of defendants Nos. 1 to 160, as 
shown in the first schedule to the plaint. 
Defendant No. 161 was joined as a pur- 
chaser from defendant No. 148, defendants 
Nos. 162 to 186 as the co-sharers with the 
plaintif in the estate, and defendant No. 
ae = vendor to the plaintiffs father in 

896. 

The plaintalleged that by an amicable ar- 
rangementthelandsin schedule Ihadbeen 
allotted to & predecessor of the plaintiff in 
respect of a one-seventh share, which was 
afterwards acquired by the plaintiff's father 
in 1886, that they had all along been in 
the occupation of the defendants Nos. 1 
to 160 as tenants, that in 1896 these de- 
fendants had rendered themselves liable to 
forfeiture by denying their landlord's title, 
that the plaintiff's father had enforced their 
forfeiture and determined the tenancies 
by instituting 120 suits in 1904, which were 
afterwards withdrawn by leave with liberty 
to bring a fresh suit, and that the present 
suit was within time because brought within 
twelve years of the determination of the ten- 
ancies by theinstitution of the aforesaid suits. 
There was also a plea that the suit was not 
barred because the plaintiff was entitled 
under s. 14 of the Limitation Act to ex- 
clude the time spent in prosecuting the 
former suits, but this has not been relied on 
before their Lordships, 


Defendants Nos. 1 to 160 pleaded, in 
addition to other defences, that they were 
not and never had been the tenants ofthe 
plaintiff and his predecessors-in-title, and 
both the lower Oourta, after a very careful 
examination of the evidence, have found 
that the plaintiff has failed to prove the 
alleged tenancies and so to bring the 
case within Art. 139 of the Limitation 
Act, 


This was the only question argued on 
this appeal and their Lordships, after 
carefully considering the evidence befora 
the lower Oourts, and the additional evi» 
dence which they thought it right to admit 
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in the circumstances hereinafter stated, 
have arrived at the same conclusion. 

The caseis avery unusual one because 
both the lower Courts have found that the 
plaintiff has failed to prove any payment of 
rentto the plaintiff or his predecessors-in- 
title in respect of these lands ever since they 
began to be reclaimed and brought under 
cultivation about a hundred years ago. In 
these circumstances the learned Oounsel 
for the appellant has been obliged tosely 
mainly on the effect of a decree in a suit 
of 1854, which as found in the plaintiff's 
favour, was between his predecessors-in- 
title and the predecessors of defendants 
Nos, 1 to 160, 

Itis common ground that the suit lands 
were dense jungle until,in 1828 or later, 
some of the defendants’ predecessors began 
to cultivate them. In 1844 the Revenue 
Authorities, treating them as illam or un- 
settled lands which were at the disposal of 
Government not having been included in 
any permanently settled estate, assessed 
them to revenue; and it was only after a 
long struggle that the plaintiff's predeces- 
sora succeeded, in getting the Revenue Au- 
thorities in 1852 to reverse this decision 
and to recognise that these lands formed 
part of their permanently settled estate No, 
83 in the Collectorate of Sylhet, 


Itis alao clear that the contesting de- 
fendant's predecessors preferred the posi- 
tion of raiyats holding directly under 
Government and were very unwilling to 
be ineluded in the plaintiff's zemindari, 
and it was in these circumstances that the 
plaintiff's predecessors on the 24th March, 
1854, instituted Suit No. 9 of 1854 in the 
Court of the Principal Sudder Amin of 
Sylhet against these defendants’ predeces- 
sors for possession and mesne profits. 


According to the allegations in the plaint 
(Ex. 19), Pesal Chandra Rajkoer and other 
Manipuries, immigrants from the neigh- 
bouring State of Manipur, had executed 
kabuliyats in favour of the husbands of two 
ofthe plaintifís, who were widows, and 
had gone on paying rent to them until 
Bhyan Singh, one of the defendants, and 
other had presented petitions alleging that 
thése landa wers illam and not included in 
the plaintiff's zemindari. 

It may be observed here that, if the 
plaintiffs had been in a position to prove 
these allegations, they might have framed 

“their suit against the defendants to enforce 
` their rights as landlords on the footing of 
a subsisting tenancy, but it is equally clear 


KUMAR GOPIKA RAMAN ROY V. 'ATAL SINGH, 


114 I. 6, 1929 


from the terms of this plaint that they did 
not do so. 

After setting out that the Revenue Author- 

ities had assessed the suit lands as illam 
and had afterwards reversed their decision 
and paid over to the plaintiff the assess- 
ment they had collected, the plaint proceed- 
ed to state the cause of action against the 
defendants as follows:— 
“The settlement holder (s) and jotedar 
defendants having been raiyats and  jote- 
dars of the disputed settled and unsettled 
lands, they arein joint possession of the 
disputed lands as auch.” 


The defendants were referred to in this 
way because the Revenue Authorities had 
only effected settlements with some ofthe 
defendants, 

“After the disputed land was found, 
upon re-trial by the Sadar Board, to be 
revenue paying land as appertaining to 
the said talug belonging to us and was 
released from assumption as unsettled class 
of land, we on lst Jaistha, 1259 (June, 
1852), asked the defendants to give up 
possession of the disputed land, but instead 
of doing so the principal defendants are 
in possession of it as ejmal (joint). Accord- 
ingly weand the ce-sharer defendants are 
entitled to get possession.” 

The plaint then concluded with a claim 
for past and future mesne profits, which 
itis unnecessary to set out. 

Ta their Lordships’ opinion this plaint is 
quite inconsistent with the view that there 
was any subsisting relation of landlord and 
tenant between the plaintiffs and the defend- 
ants in that suit. 

It is equally clear from the summary of 
the written statements in the judgment 
(Ex 19A) that the defendants repudiated 
any tenancy under the plaintiffs. Their 
ease was that they had been "living on 
the land in dispute from 1255 B, S. (1825)and 
possessing the Government unsettled lands 
by bringing under cultivation the jungles.” 


It remains then to be seen whether the 
effect of the judgment was to establish a 
relation of landlord and tenant which was 
not the case of either side, 

Some reliance has been placed on the 
findiag on one of the preliminary issues 
that the defendants as jotedars, according 
to the ruling of the Court of Budder Adalat, 
could not plead limitation against the 
maliks as owners. in their Lordships’ opin- 
ion, this ruling, the grounds of which are 
not given, falle far short of affirming the 
existence of a subsisting tenancy, 
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The Oourt then recorded its finding on 
the "issues: regarding the facts affecting 
the claim,” which were as followa:— 

“Whether the disputed land balongs to the 
-plaintifs in purchased zemindari right a3 
appertaining to taluk No. t5, Mahamad 
Jalal, within Mauza  Patharkandi, and 
whether upon proper enquiries the said 
land was found to appertain to the said 
taluk, aud was thereupon released by 
Government officara in favour of some of 
the plaintiffs, and whether tha reat receiv- 
ed from the jotedar defendants was paid 
back to the plaintiffs, and whether the 
‘objection made by the defendants that the 
‘said lands areillam lands, though they were 
released by the Sadar Board on behalf of 
the Government is admissible? Aud whe- 
ther the plaintiffs are entitled to the mese 
profits they have claimed ? " 

On this issue the Court held that it could 
not go behind the decisions of the Ravenus 
Authorities that the suit land was nct illam 
land, and that it formed part of estate No, 
85. It accordingly proceeded to give the 
plaintiffs a decree for possession and mesne 
profits at spacified rates. 

“Therefore for the above reasons it is 
ordered that the sait ba deoreel in favour 
of the plaintiffs awarding Rs. 1,235 6-10 
as mesne profits for the disputed lands 
in the plaintiffs’ share for the year 1255 B 8. 
to 1260 B. S, at tha rates msaationed above 
and costs in proportion to the claim 
together with mesne profits at the said 
rates from 1461 B. 3. till resəxv'ry of 
possession and awarding them possesion 
of the disputei land as pst boundaries 
given in the plaint as zeminiars; bnat as 
Jong as the defendants ara ready ani 
willing to piy rents legally according to 
the rates prevailing in the village tney 
should not be ousted from their right as 
jotedars, that the defendants do pay to the 
plaintiffs the mesne profits due ta them 
and the costs to the extent of tne claim as 
well as costin Court." 

Their Lordships agree with the lower 
Oourts that the latter part of this order 
cannot bo read as establishing the relatioa 
of landlord and tenant between the parties, 
which, as already observed, neither side had 
sət, up, but is to be read as giving the 
plaintiff a decree for possession witn past 
and future mesne profits, subject to this 
condition that, so long as the defen lants 
were willing to pay reat at the spacitial 
rates to the plaintiffa, they should not bə 
ousted from their rigats as jotedars, 

“Jotedar,” according to Wilson's Gloss- 
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ary, means cultivator, and it may well be 
that in those days, before the enactment of 
the Bangal Rent Aot, 1*5J, the view was 
entertained that, by bringing these waste 
landa into cultivation, the defendants had 
acquired a right of occupancy of which 
they ought not to be deprived, even though 
they had not set it up in their pleadings. 
Bat,whatever the right of the jotedar may 
have been in those days, it seems clear that 


. under the deeree the defendants were only 


to be entitled to it if they were ready and 
willing to pay rent to the zemindar, and 
there is abundant evidence in this case 
that they were not so willing, but entirely 
disregarded the decree. 

The plaintiff also relied on Ex. 5,a 
certified copy of an award of the Deputy 
Oollectorof Sylhetin certain boundary cases 
under Regulation VIL of 1822. The plaint- 
iffs in bhoga casas ware th» prelexessora of 
the plaintiff, and case D related to the 
alleged inclusion of 5,636 bighas of estate 
No. 85 in other mzuzas, Tho defendants’ 
names are given as Rimninand Singh, 
Mohan Singh and Nunai Singh, who are not 
showa to bave baen the predecessora of 
defendants Nos, lto t60 or any of them. 
The plaintif ralies on certain statemants of 
the Daputy Collector in his award in thia 
eise a3 to rent having been realised by the 
plaintiffs in Sait No. 9 of 1804 from ths 
defendants in that suit. 

Io their Lordships’ opinion these state- 
ments are not admiasibleas evidence of renta 
having been realised from the defeadants 
inthateuit. Lae Fa liaa Briteass Ass doas 
not make finding of fast arrived at on the 
evi lease before che Oourtin one case evi- 
denea of that fact in another case, "Taeir 
Lords4ips also agree with the Ooarta balon 
that thia evidenca, even if admissible, would 
be of very little weight. 

Their Lordships have next to deal with 
the fresh evilenca which they desided to 
admit in the following circumstances:— 

Oa the2JUth August, 1918, the plaintiff, 
before closing his case, called ag his 32ad 
witness one  Gopesh Oharan Chowdary, 
163th defendant, who was impleaded as 
one of hia co-sharers, The witness pro- 
duced certain documents which the 
Subordinate Judge would not allew to 
ba lət at thit staga, Thereupon the 
plaintiff on the 2291 Augast, 1918, pre- 
seited a pe:ition praying for the admission 
of these docanents, supported oy aa 
alfilavit in whichit was stated that the 
plaia^iff'a law nivisar only saw them for the 
firat time oa Sunday, the 18th August. 


sal: 

The Subordinate Judge did mob accept 
this statement, as the last mentioned 
witness had stated that the law agent had 
come to his house about two years ago— 
that is, in 1916—to see what documents ke 
had, and the witness had showed him all 
the documents. In his order of the 22nd 
August the Subordinate Judge observed 
that the suit had been filed on the 7th 
Ostober, 1912, and that after certain 
adjournments issues were settled on the 
8th July, 1913, when the parties were 
directed to put in their documents within 
seven days. In these circumstances the 
Subordinate Judge apparently considered 
that they were out of time, and he refused 
to exercise his discretion in the plaintiff's 
favour, although the documents were 
certified copies of public records, because 
in his view it would have been prejudicial 
to the defendante to admit them at 
this late stage, and this order was upheld 
by the Appellate Court. 

Now,in addition to enabling the parties 
to a suit to apply for discovery of docu- 
ments, a matter regulated by O. XI, the 
Code of Civil Procedure, imposes certain 
obligations on parties to a suit with 
reference to the documentson whieh they 
rely. Under O. VII the plaintiff mus$ file 
with the plaint the documents on which he 
sues and also a list of the documents on 
which he relies, and under r. 18 documents 
which ought to have bean and have not been 
included in the list cannot be exhibited 
without the leave of the Court. Farther, 
under O. XII the parties at the first 
hearing must produce the docaments in 
their possession or power on which they 
rely, and under r. Z no document “which 
should have been but has not been pro- 
duced in accordance with the requirement 
of this rule" is to be admitted in evidence 
without the leave of the Oourt. It is 
apparently under .this rule that the 
Subordinate Judge acted, as he observes 
that, on the 8th July, 1913, at the settle- 
ment of issues, which is at the first heariag, 
the parties were ordered to put in their 
documents within seven days. 

This rule of exclusion, however, only 
comes into operation When the documenta 
on which the parties rely should have been, 
but were not, produced at the first hearing, 
Now, according to the evidence at the date 
of the firat hearing, these documents were 
notin the possession or power of the plaint- 
iff, and the plaintiff and his advisers did not 
know of their existence so as to enable 
them toinspect them and form an opinion 
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as to whether they would rely on them or 
not. In these circumstances it cannot be 
said that theyshould have been produced 
at the first hearing and, therefore, the rule 
does not authorise the exclusion. Further, 
as has been held in India, even where the 
rules of exclusion apply and the documents 
cannot be filed without the leave of the 
Court, that leave should not ordinarily be 
refuged where the documents are official 
records of undoubted authenticity which 
may assist the Court to decide rightly the 
issues before it. 

Their Lordships accordingly admitted 
the excluded documents, but find on 
examining them that they do not assist the 
plaintiff. Documents Nos.2 and 3, which are 
copiesof the measurement chitta prepared 
by the Amin in connection with the execu- 
tion of the deeree in Suit No. 9 of 1854 and 
the Amin's report, only show that the 
Amin had great difficulty :in executing the 
decree by putting the plaintiff in possession 
owing to the absence of the defendants, 
and do not show, as contended for the 


plaintiff, that he gave them only 
symbolical possession instead of vacant 
possession. 


Documents Nos. 4 to 11 are judgments of 
the Collector of Sylhet in suits filed by the 
plaintiffsin Suit No.9 of 1854 against defend- 
ants alleged to be in possession of eight 
holdings for the execution of kabuliyats, 
The judgments directed the defend- 
ants to execute kabuliyats in respect of 
their holdings, but these holdings have 
not been identified with any of the 
143 holdings which are the subject of 
the present sait, nor have the defendants 
in thesesuits been shown to be the pre- 
decesaors-in title of any of the defendanta 
Nos. 1 to 160 in the present suit, It is not 
proved that decrees for the execution of 
kabuliyats were obtained against any of 
s predecessors of defendants Nos, 1 to 

0. 

Section 88 of the Bengal Rent Act of 1859 
no doubt provides that where a decree has 
been passed for the execution of a kabuliyat 
and the defendant refuses to execute it, 
the decree is to have the same effect as if 
ihe kabuliyat had been executed, and in 
this way atenancy might be proved; but 
in the present case it is not shown that 
decrees for the execution of kabuliyata 
were obtained against the predecessors of 
defendants Nos. 1 to 160 or that they re- 
fused to execute them, 

For these reasons, in their Lordships' 
opinion, the appeal fails and should be dis- 
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missed with costs, and they will humbly 
advise His Majesty accordingly. 

K. J.B. Appeal dismissed. 

Solicitors for the Appellant:—Mesars. 
Barrow Rogers, & Nevill. 

Solicitors for the Respondents:—~Messra, 
Stanley Joynson & Allen, 


PRIVY COUNCIL. 
ÁPPBAL FROM THE OaLourra Hiram Court. 

December 17, 1928. 

Present :—Viscount Sumner, 

Lord Warrington of Olyffe and 
Sir John Wallis. 

HARIRAM SEROWGEE —PrAINTIFF 
APPELLANT 


veraus 
MADAN GOPAL BAGLA AND ANOTHER 
—DarFENDANTS— RuSPONDHNTS, 

Trust--Imperfect gift, when construed as declara- 
tion of trust—Interest—Rule of "damdupat", appli- 
cability of —Practice—Litigants cannot both approbate 
and reprobate. ; : 

As regards imperfect gifts, the law is well settled 
that if the gift is not completed, the Oourt will 
not, in the absence of a declaration of trust by the 
transferor in favour of the transferee, construe the 
intended transfer to operate asa declaration of trust. 
Lp. 567, col. 2. . 

The peculiar Hindu rule of "damdupat", as to 
interest, is applicable to matters of contract: [p 568, 
col. 1. 

A plaintiff who claims the berfefit ofa certain 
course of business conducted by the defendant on 
the ground that certain sums of money due to the 

laintiff had been treated as invested by the plaint- 
if in the said business cannot, on finding that 
the claim to the benefitof that course of business 
with its resultant contractual obligations is not 
sustainable, claim that the defendant was a mere 
executor who had failed to apply assets which had 
coms into his hands in discharging a legacy due 
to the plaintiff and was not a merchant banker 
liable to the plaintiff on contract for interest on 
the balances in the defendant's hands. [ibid.] 


Appeal from an appellate decree of the 
High Oourt, Oaleutta, dated the 16th April, 
1926, (Sanderson, O. , and Rankin, 
J.,) which varied a decree, dated the 6th 
August, 1924, made by Thornhill, J., sit- 
ting on the Original Side of the said 
Court. 

FACTS.—On the question of imperfect 
gifts, the trial Court (Mr, Justice Thornhill) 
observed as follows :— 

“ The cases show, so far as I understand, 
as between donor and donee, that if the 
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owner of personal property, with which 
we are concerned, wished to give the enjoy- 
ment ofit to another he can do go by 
either (1) declaring himself to be a trustee 
of it for those whom he desires to benefit, 
(2) orby validly transferring the property 
tosuch otherand not retaining it in his 
own handsfor any purpose, fiduciary or 
otherwise. If such intended transfer is not 
valid, the Oourt will not hold the intended 
transfer to operate as a declaration of trust, 
for then every imperfect instrument would 
be made effectual by. being converted into 
& perfect trust. In one caseitis said for 
aman to make himself trustee there must 
be an expression of intention to become a 
trustee. In another, he need not use the 
words “I declare myself a trustee”, but he 
must do something which is equivalent to 
it and use expressions which have that 
meaning. The question will, therefore, 
arise in considering some ofthe transac- 
tions whether there has been a completed 
gift, followed by a deposit with the firm of 
the gifted moneys or whether the donor, 
instead of making & completed gift, con- 
stituted himself or heraelf a trustee of the 
moneys for the person whom he or she wish- 
ed to benefit”. . 

Messrs. DeGruyther, K. C., and Parikh, 
for the Appellant, 

Messrs. Lowndes, K. C., and MacNair, for 
the Respondents, ; 

During the course of the argument, re- 
ference was made to s. 21 of the Indian Evi- 
dence Act, and to Miller v. Madho Das, (23 
I. A. 106; 19 A. 76.) 

JUDGMENT. 

Viscount Sumner.—The appellant 
claimed certain sums held at her death by 
Brijeomari, the widow of a banker and 
money-lender in Calcutta, Rangoon, and 
elsewhere, named Bhagwandas Bagla who 
was an Agarwalla Jain. He is the only 
son and youngest child of Mahadevi, 
deceased, a granddaughter of Bhagwandas 
and Brijcomari, and the respondents are 
the surviving executor and the residuary 
legatee under Brijcomari’s Will. It is 
undisputed that, under the Mitakshara 
Law as modified by the custome and 
usages of the Agarw&lla community relat- 
ing to stridhan, the plaintiff is now entitled 
to whatever belonged to his mother 
Mahadevi during her lifetime, Originally 
the action was brought for an account, 
but at the trial this was abandoned and 
the plaintiff elected torely only on his claim 
for sundry specific items, The defendants 
subsequently agreed to this course being 
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taken, relinquishing also any claim to 
any set-off or account on their fide. For 
several of the relevant years Brijcomari's 
books of account were not forthcoming, 
having been, it was said, lost in a riot or 
consumed in a fire. This may have de- 
prived the plaintiff of useful evidence 
and the defendants of circumstances 
proving a8 discharge. At any rate the 
matter rests there, as it was not held that 
the defendants had made away with the 
books. The entries relating to Mahadevi 
were such as might be inserted in a day 
bock and cash book and then by trans- 
ference in a ledger in the case ofa cus- 
tomer, who had placed money to her 
eredit with her agents, with instructions 
to invest it and collect the interest on the 
investments for her account and to make 
disbursements against it as she might 
from time to time direct. This picture, 
however, is far from the reality. When 
the account was opened Mabadevi wasa 
child of eleven. When the gifts to her, 
on which the claims are founded, are 
supposed to have been made she was about 
fifteen. Neither she nor anyone on her 
behalf gave any instructions or operated 
onthe account at all, and whatever was 
done was done under the direction of 
Brijeomari. Of these items only three 
survive -on this appeal. Two relate to 
sums alleged to have been given by 
Brijcomari to Mahadevi and the third to a 
legacy left to Mahadevi by her grand- 
father, Bhagwandas, under a Willof which 
his widow, Brijcomari, was executrix. 

Evidence was given, which may be 
accepted, that in the Agarwalla Jain com- 
munity there is a practice on the occasion 
of adoptions and marriages to make 
money presents to relatives on a scale that 
may be called munificent, The first claim 
in this appeal isin respect of two lakhs 
of rupees, alleged tohave been given to 
Mahadevi on the occasion when Brijcomari 
adopted Mahadeo, her grandson and 
Mahadevi'e brother, as her own son in 1901, 
and of Rs. 31,000 alleged to have been 
given to her when Mahadeo was married 
& short time afterwards. The remaining 
claim is for Rs. 90,v0), part of the legacy 
above mentioned, the remainder of it not 
being now in dispute. There is also an 
ssue as to the amouat of interest to be 
allowed. 

After the death of Bhagwandas his 
widow carried on his business on her own 
account, asit was a business on a large 
scale it involved a full system of book- 
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keeping. A ledger account in the name of 
Mahadevi begins in 1896 with a credit of 
Rs. 24,968, This represents a principal sum 
carried forward from a previous ledger 
with periodic amounts for interest, some 
credited in the lifetime of Bhagwandas, 
some after his death. In respect of this 
claim the plaintiff succeeded in India, 
Brijeomari and another executor of the 
Will of Bhagwandas having made affidavits 
‘in connection with it in proceedings in 
Rangoon that this sum represented a trust 
created in Mahadevi's favour by the testator, 
It was on this evidence and not on the 
mere method of entering these sums in 
the books that the Courts decided in the 
plaintifi's favour. Mahadevi's account is 
continued through the books down to her 
death in 1904. In 1901 there is an entry in 
the day book thus: “Rs. 2,00,000 credited to 
Bai Mahadevi's account, dated 14th January, 
1901. given credit to you on account 
of  Ohiranji Mahadeo Prasad,” and 
in 1903 another entry: “Rs. 31,000 
credited to Bai Mahadevi's account, present- 
ed on the occasion of Mahadeo Prasad’s 
riding on horse at the time of his marriage 
ceremony" Thess are the two alleged 
gifts. Theaccount of Mabadevi is carried 
on from year to year. Periodically it is 
credited with sums received from debtors 
as interest; occasionally it is debited with 
sums for legal’ expenses or payments 
to her father-in-law, Fulchand, as her 
guardian, There is no evidence that 
Mahadevi, who bore her husband Padamraj 
three children, and then died at the age 
of nineteen, ever knew anything about any 
of these things, but Padamraj—a witness 
of whose credibility the trial Judge had 
but a poor opinion—gave an account of 
this “riding on a horse,” which shows it 
to have been part of the wedding 
ceremonial that is often an occasion for. 
making presents. Further entries in the 
day book relating to Mahadeo show a 
curious state of things. Two lakhs are 
debited to him as having been credited to 
Mahadevi's account on January 17th, 1901, 
and traneferred from his account. This 
is part of a gioss sum of seven lakhs and 
three-quarters. debited to him, of which 
the residue, five lakhs and three-quarters,. 
are entered as credited to the father of 
Muhadeo on the occasion of Mahadeo's 
adoption, which took place shortly before 
his marriage. The death of Mahadevi 
occurred on 17th May, 1904, and in 1913, 
there are entries in the day book showing 
that the balance of Mahadevi's account, four, 
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lakhs and Rs. 69, 128, which then stood to 
her credit, was exhausted by (1) a tranfser 
ofonelakh and Rs, 39,125 to the firm of 
Fulchand Padamraj, that is, the firm of 
Mahadevi's father-in-law and husband, 
being the amount standing against the 
name of Falchand Padamraj in the account 
books of one Oalcutta firm; (2) by purchases 
of jewellery forthe plaintiff, which do not 
seem to have been in dispute, and, finally, 
(8) by transferring three lakhs Rs. 19,203 in 
equal thirds to Mahadevi's children, the 
plaintiff and his two sisters, “under orders 
of Bai Muni's mother," that is, of Brij- 
comari, whose death occurred in 1916. 

So far as concerns the two disputed 
items of two lakhs and Rs 31,000, alleged 
to have been given to Mahadevi in con- 
nexion with the adoptionand subsequent 
marriage of Mahadeo, the story is, there- 
fore, as follows. The booksof Brijcomari's 
firm show her entering these sums, notin 
any cash book as sums, received from and 
deposited by Mahadevi or on her account 
but as credits under her grand-daughter's 
name, which afterwards are divided by 
Brijeomari'S directions among Mahadevi's 
children long after her death. Brijcomari 
had no right to adopt anyson during the 
lifetime of  Laehmi Narayan, already 
adopted by her deceased husband, and 
least of all a boy, who was grandson to 
Bhagwandas already, She appears by 
these entries to have laid hands on the 
fortune thus supposed to accrue to Mahadeo, 
in order to buy off his natural father by 
one large payment and to endow his sister 
with another, and then again to have 
seized on the deceased Mahadevi's estate, 
applying a large part of it to satisfy her 
own claims on the embarrassed firm of 
Falchand Padamraj, and dividing the 
residue between  Mahadevi's children, 
with as little regard for legal rights 
as she had shown in the adoption pro- 
ceedings some years before. The recital 
in the deed of 24th February, 1920, to 
which the respondents were parties, stating 
that “certain sums of money" given by 
Brijeomari to Mahadevi, out of which Gigi 
Bai, the plaintiff's sister received a third 
share, does not in itself prove a completed 
gift by Brijcomari, since she was dead 
years before the payment, and it is not 
relied on as an estoppel. The accounts in 
themselves are mere book-entriea and do 


not confer or determine rights, but 
whatever, else they show, they do not 
show completed gifts to Mahadevi. It is 


not pretended that Mahadevi received any 
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money and then deposited it in her 
grandmother's Bank or that she ever in fact 
accepted these gifts. Nor did Brijcomart 
make herself the bailee of Mahadevi by 
any unequivocal act, which changed the 
character of herown continuons possession. 
Though there are loans made to debtors 
and credits of interest received from 
debtors in the accounts under Mahadevi's 
name, she is charged no commission as 
-upon an investment of her moneys, nor 
does she draw on the income, of which an 
appearance of ownership is thus created. 
No accounts were rendered; no correspon- 
dence passed. When Brijcomari is so 
minded, she manipulates the account and 
makes transfers exactly as she pleases, and 
finally, being admitted tohave been in 
control of the wh.le business and keenly 
interested in it, she divides up the account 
and brings it toa close as to her seems good. 
The Courts below correctly appreciated 
and applied the rules of law relating to 
imperfect gifts, and their conclusion that 
neither of these sums was ever the subject 
“of a completed gift at all must be affirmed. 
There was no pleading nor contention 
before the trial Judge that Brijcomari had 
made any declaration of trust in Mahadevi's 
favour in respect of either of these sums, 
and, though it was admitted in the High 
Court that, if a declaration could be proved 
the want of the proper pleading ought not 
to disentitle the plaintiff to recover, it is 
clear that no such proof was possible, 
Every step taken towards proof of a gift 
was in itself pro tanto a negation of a 
trust, for a trust retains the actual owner- 
ship in the trustee, while an endeavour to 
make a gift is an endeavourto divest the 
property and pass it away to the donee, 
All that was proved was a series of acts, 
which might, if carried far enough, have 
amounted to completed gifts, but in fact 
stopped short of completion. Brijcomari 
always retained the power tocancel all that 
she had done, whenever she changed her 
mind, and that change did eventually take 
place in 1913. 

The claim relating to the legacy stands 
thus. Brijcomari laid out Re. 90,000 in 
buying a house for Mahadevi, which was 
actually bought and in which she resided 
till she rdied. The question is, was 
this sum provided out of gifte, which 
were otherwise incomplete, or out of 
the legacy af a lakh, to Mahadevi 
under her grandfather's Will, which formed 
part of his estate in Brijcomari's hands ? 
The presumption is strong that Brijcomar 
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paid for the house out of the legacy, for 
which she clearly was liable and not out 
of inchoate gifts, for which she had not 
yet made herself liable at all. Her in- 
terest was to discharge old obligations, 
not to perfest new ones. There was, 
however, ample evidence to establish the 
conclusion at which the High Court arrived 
on appeal, that this purchase-money was 
a partsatisfaction of the legacy. At the 
trial Brijcomari's Solicitors were ready £o 
give formal evidence of what had happened 
refreshing their memory with the entries 
in their office diary. By consent of 
‘Counsel the diary was read instead, asif it 
had been formally proved. Thus, what ia 
for the purpose of this case the evidence 
of Brijcomari's Solicitors showed, that they 
were instructed to investigate the title to 
the house in furtherance of an investment 
of nine-tenths of the legacy in its pur- 
chase. They did so; were satisfied; aud 
‘earried the purchase through. This was 
conclusive. An attempt was made to 
contend that their evidence as to the in- 
vestment was hearsay and irrelevant in 
‘itself, and inadmissible under the Indian 
Evidence Act, s. 21. Their Lordships do 
not accept this and the contention fails. 

The remaining point is a challenge of 
the course taken by the trial Judge in 
applying the rule of damdupat to the 
interest allowed. This peculiar Hindu 
rule is applicable to matters of contract, 
and the contention was thatthe claim for 
‘the legacy was not a matter of contract. 
‘As, however, the plaintiff had claimed to 
have the benefit of a course of business, 
under which, so far as the accounts of 
Brijeomari's business go, all the items 
were treated as invested in commercial 
speculations for Mahadevi he cannot both 
approbate and reprobate, nor can he, on 
finding that the claim to the benefit of 
that course of business with its resulting 
contractual obligations, is not sustainable, 
‘claim that Brijcomari was a mere exe- 
cutrix, who had failed to apply assets 
which had come to her handsin discharg- 
ing legacies, and was not a merchant- 
banker, liablein contract to a customer for 
interest on the balances in her handa. 

Their Lordships will humbly advise His 
Majesty that the appeal should be dismis- 
sed with costs. 

K. J.B. Appeal dismissed, 

Solicitors forthe Appellant:—Messrs. T, 
L Wilson & Co. 

Solicitora for the Respondents:—Messrs 
. Morhan, Price, Marley & Rugg. 
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PRIVY COUNCIL. 
APPEAL FROM Tas Mapras Hras Cover, 
December 14, 1928. 

Present :— Viscount Sumner, Lord 
Warrington of Olyffe and Sir John 
Wallis. 

SENNIMALAI GOUNDAN AND ANOTHBR—— 
PLAINTIFPS —ÁPPSLLANT3 


versus 
GELLAPPA GOUNDAN AND OTHBRBS— 
DerenDanta—ReaPONDBNTS, || 

Hindu Law~Partition —Re-opening of partition for 
fraud— Burden of proof. M 

In san action brought by the plaintiff in 1919 to 
impeach a partition entered into between his grand- 
father and his four adultsons (being members ofa 
Hindu joint family governed by the Mitakshara 
Law), inthe year 1905, at a time when the plaintiff 
was four years old, on the allegation that the parti- 
tion was effected with the deliberate object of de- 
irauding him of his share in the properties which 
ought to have fallen to his father and himself at the 
partition : 

Held, that the plaintiff had failed to discharge the 
burden, which lay heavily upon him, of establishing 
the alleged fraud by very clear and cogent evidence. 
[p. 570, col. L] i 

Appeal against a decree of the High 
Court, Madras, dated the 26th August, 1925, 
(Ooutts-Trotter, O. J., and Viswanatha 
Sastri, J.,) modifying that of the Addi- 
tional Subordinate Judge, Ooimbatore, 
dated the 22nd April, 1922. 

Messrs. DeGruyther, K. C., and K. Brown, 
for the Appellants. | 

Messrs. Lowndes, K. C., and Narasimham, 
for the Respondents, 


JUDGMENT. 

Sir John Wallis.—This .is an appeal 
from a decree of the High Court at Madras 
reversing a decree of Mr.R W. Davies, 
1.0.8, Additional Subordinate Judge of 
Coimbatore, in a suit brought by the 
plaintiff in February, 1919, to re-open a 
partition made by his grandfather and his 
four sons, one of whom, Karuppa, was the 
plaintiff's father, in the year 1905,ata time 
when the plaintiff, who was Karuppa’s son 
by his firat wife, was about four years old. 
At that time Karuppa had separated from 
the plaintiff's mother and had married a 
second wife, and the plaintifi’s case is that 
this partition was effected by all the 
adult members of the family with the 
deliberate object defrauding him of 
his share in the properties which ought to 
have fallen to his fatherand himself at the 
partition. Paragraph 7 of the plaint states: 
“that the said Karuppa and his father and 
brothers with the intention of defrauding 
the plaintiff of his legitimate share in 
the family properties and benefiting 
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themselves.....entered into a fraudulent 
and collusive partition." 

The Subordinate Judge found that the 
plaintiff's case was proved and decreed the 
suit. On appeal the case came before 
the learned Ohief Justice and Mr. Justice 
Viswanatha Sastri, who delivered the 
judgment of the Oourt. The learned 
Judges were of opinion that the plaintiff 
had altogether failed to make outethe 
allsged fraud and consequently allowed 
the appeal and varied the decree of the 
lower Oourt by decreeing a partition 
between the plaintiff and his half brother, 
the ninth defendant, of their admittedly 
joint properties. 

As observed by the learned Judge, a case 
of this kind must be established by very 
clear and satisfactory evidence. 

At the root of the case is the question 
whether the share allotted to the plaintiff's 
father was really inferior in value to-that 
which was allotted to his brothers, because 
if it was not the basis of the plaintiff's 
whole case fails, As is observed in the 
appellate judgment, the Subordinate Judge 
has found this issue in favour of the 
plaintiff on very unsatisfactory and 
nosubstantial grounds. He has compared 
the acreage of the land allotted to the 
different shares and has decided that the 
partition must have been unequal because 
the acreage allotted to Karuppa is less than 
whit wasallotted to the other brothers, 
As is pointed out by the Appellate Court, 
mere acreage is not a satisfactory test of 
valae, as so much depends, upon the 
productivity of the lands allotted toeach 
share. The force of this observation 
ia much strengthened by a statement 
compiled by Sir George Lowndes, who 
appeared for the respondents, of the assess- 
menta on each share as shown in the parti- 
tion deed. 

The assessment onthe lands allotted to 
Sellappa, the first defendant, amounted to 
Rs, 106-6-6. The assessment on the lands 
allotted to Karuppa, the plaintiff's father, 
amounted to Rs. 80-10-10. The assessments 
on the two shares alloted to the fifth and 
seventh defendants amounted to Rs. 172-3 2, 
making for each of them an assessment of 
Rs. 86-9-7, in addition to which they each 
received Rs. 1,500 in cash. 

At the firat sight, on these figures the 
share allotted to Karupp. seems smaller 
thea that allotted to the other brothers, 
but the case assumes a very different 
aspect, when it is observed that of the 
Rs. 89.10 10, Rs 2310-6 is not. the full 
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assessment, but only a favourable quit-ren 
payable to Government on the inam lands in 
question. It does not appear .what propor- 
tion exactly of the assessment the inamdar 
was required to pay over to Government by 
way of quit-rent and what proportion he 
was entitled to retain for himself; but in 
any case there can be little doubt that by 
adding the full assessment of this inam 
land tothe assessment on the other lands 
which fell to Karuppa’s share, it would 
have more than equalled in value the shares 
allotted to his brothers, 

The Subordinate Judge next referred to 
the fact that, during the hearing of the case, 
the first defendant, Sellappa Goundan, the 
plaintiff's uncle, to whom oneof the shares 
was allotted at partition, offered to exchange 
his share with the plaintiff's, and that 
the fifth and seventh defendants, who were 
also the plaintiff's uncles, and to whom one 
share had been allotted in common, also 
offered to exchange half of their share with 
him, alleging that the share that fell to the 
plaintiffs father was by 10 per cent, more 
valuable than theirs, The Subordinate Judge 
states that they afterwards backed out of this 
offerand infers from thisthat the shares 
were not really of equal value. In their 
Lordships’ opinion, this inference is not 
justified. It appears from the note made 
at the time that, when the defendants 
made this offer and the plaintiff accepted 
it, the Oourt then stated that the matter 
was closed so faras A, B and O schedule 
lands were concerned—that is to say, the 
lands allotted at partition, but intimated 
that the suit was to goon against the defend- 
ants in possession of E, and 
schedules—E schedule being the lands 
which it is said were really allotted to 
Karuppa, as well as the lands in B schedule, 
but were put benami in the names of his 
second wife Nachakkal. It appears to their 
Lordships that the defendants may well have 
understood that the exchange which they 
offered was to bein sBettlementofthe suit, 
and that no inference is to be raised 
against them, because they withdrew 
their offer whenthey found that the 
Subordinate Judge required the case to 
go on as to whether Ü schedule properties 
were really conveyed to Nachakkal 
benami for her husband, the plaintiff's 
father. 

The learned Subordinate Judge also 
found that if the lands in E schedule 
had been allotted to Karuppa, as well as 
the lands in B schedule, his share 
would have been somewhat in excess of 
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those allotted to his brothers, but that 
owing to other circumstances, would have 
been approximately fair. This method of 
comparing acreage, as already pointed out, 
is extremely fallacious. 

It was argued that the plaintiff was not 
in a position to prove his case because the 
defendants had failed to produce their 
documents; but when the defendants 
produced them at a late stage of the case 
the plaintiff, as observed by the learned 
Judge, instead of utilising them as he might 
have done, successfully resisted the 
defendants’ application to file them. Apart 
from this, there is really no substance in 
this contention, because the only documents 
likely to be of much use were the sale- 
deeds showing the sums for which many 
of the lands included in the schedule had 
been purchased, and the plaintiff could 
easily have obtained copies of these docu- 
ments from the Registration Office and 
have exhibited themas secondary evidence 
in the usual way when the defendants 
had failed to produce the originals. 

In this state of the evidence their 
Lordships agree with the High Oourt that 
the plaintiff has altogether failed to show 
that on partition 8 smaller share was 
allotted to Karappa than to his brother, 
and if he has not proved that his father 
Karuppa'sshare was inferior to that of his 
brothers, he has, of eourse, also failed to 
prove thatthe inferior share was allotted 
to Karuppa for the purpose of defrauding 
the plaintiff. 

The story that the plaintiff's grand- 
father, who was dividing nearly all his 
property, ancestral or self acquired, 
between four sons, and his four sons 
themselves all joined in entering into 
& conspiracy for the purposeof injuring 
this child of four years because his mother 
had quarrelled with her husband Karuppa, 
who was oneof the four brothers, is in 
itself highly improbable; and as the whole 
basis of the plaintiff's case faila, it is 
only necessary to refer very briefly to the 
evidence as to the means by which the 
alleged fraud was effected and part of 
the property which falls to Karuppa put 
benami in the names of other persons. 

In* the first place, itis said that con- 
temporaneously with the partition deed 
the lands in E schedule which, it is 
said, formed part of Karuppa's share 
were conveyed to Karuppa's second wife, 
Nachakkal, by the sale deed (Ex. D) of the 
7th July, 1905. The sale-deed recited 
that the vendor, Sennimalai Goundan (the 


BRNNIMALAI GOUNDAN 4, BELLAPPA GOUNDAN. 


114 I. 0, 1829 


plaintiff's grandfather) had conveyed to 
Nachakkal “the under-mentioned properties 
for Rs. 1,000 towards the amount to be 
paid to Vellai Goundan and Bubbe, 
Goundan in pursuance of the deed of 
partition effected among my four sons,” 
Under the partition deed, as already 
mentioned, these two sons were to receive 
Rs. 3,000 in addition to the land allot- 
ted,to them, and these properties are said 
to have been sold by the grandfather for 
the purpose of raising Rs. 1,000 for this 
purpose. They were described in the 
deed as having been acquired by Sen- 
nimalai and in his enjoyment. If they 
were his self-acquired property he was not 
bound to bring them into partition and 
was entitled to do with them as he liked, 
It is not disputed that Nachakkal, who 
was the only daughter of a wealthy lady, 
was well in a position to find Rs. 1,000 
for the purchase-money if she desired to 
do so. Apart from proof that the share 
allotted to Karuppa was lesa than that 
allotted to his brothers, this transaction 
affords no evidence whatever of the fraud 
which, the plaintiff seeks to establish. 

It is true that Nachakkal has come for- 
ward to give evidence that the transac- 
tion was a bogus one and that she never paid 
the consideration for the sale, but she ad- 
mitted execution before the Registrar after 
the document had been explained to 
her and her story that she was ignorant 
of the nature of the transaction cannot be 
accepted. Further, in this very case she 
filed a written statement on behalf of herson, 
the ninth *defendant the plaintiff's half 
brother, in which she adopted the written 
statement of some of the other defendants, 
denying that there was any truth in the 
case set up by the plaintiff; and, as observ- 
ed inthe judgment of the High Court, 
it is clear thatin her evidence she went 
back on her written statement at the in- 
stanca of her son, the ninth defendant, 
who found it to his interest to join with 
the plaintiff in attacking the  sale-deed 
(Ex. L), referred to below, by which she 
had parted not only with some of the pro- 
perties conveyed to her by Ex. D, but 
also with the whole of the stridhanam pro- 
perties she had inherited from her 
mother. 

lt was also alleged by the plaintiff 
that, in further prosecution of this fraudu- 
lent scheme on the 27th September, 1905, 
Nachakkal re-conveyed to Sennimalai, the 
plaintiff's grandfather, for Rs.400 part of the 
property which had been conveyed to. her 
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under Ex. D, and it was suggested that 
the properties so re-conveyed were possess- 
ed and enjoyed by Karuppa. The evidence, 
however, shows that, on Sennimalai's 
death, Karuppa only claimed and only 
took his one fourth share of these proper- 
ties, leaving the remaining three-fourths 
to be taken by his brothers, which shows 
that Nachakkal's conveyance to him was 
not, as suggested banami for Karuppay 
The evidence is that this particular pro: 
perty has enormously .increased in value 
since the partition owing toits being plant- 
ed with cocoanut trees, and is now 
worth Rs. 30,000, and the learned Judges 
are probably right in surmising that the 
plaintiff wasinduced to bring the present 
suit with the object of getting the whole of 
this increment for his branch. 

Reliance is also placed ona trust deed 
executed by Karappa on the 2nd Oatober, 
1909, not long before his death, by which 
heconveyed all his properties to his brother 
Vellai Goundan and his kinsman Ranga- 
swami Goundan on trust to manage them 
-during the minority of his two sons, the 
present plaintiffand Nachakkal's son, the 
ninth defendant, and to make over their 
. Bhares to them as soon as they obtained 

majority. Some poiat was made of the 
fact that he provides fora payment of 
Re. 60 a year out of certain landa to 
Nachakkaland her son, whereas he makes 
no provision for his firet wife and the 
plaintiff. Thereis no force inthis conten- 
tion, a3 it appears that a similar provision 
was made for the plaintiff's mother when 
she separated from her husband Before the 
partition. 
. Lastly, reliance was placed on Ex. L, a 
sale-deed of 25th June, 1911, by which Nach- 
akkal conveyed to Ringaswami Goundan, 
oneofthetrustees of the deed last mea- 
tioned, the remaining properties which 
had been conveyed to her in the first in- 
stance by Bennimalai under Ex, D, and in 
addition to all the stridhanam properties 
which she had inherited from her mother. 
The price was Rs, 5,000, Rs 4,000 of which 
was to be forthe discharge of a promissory 
note which it was said she had executed 
on the 21st March, 1408, for Rs, 3,000 in 
favour of Bubbai Goundan, the seventh 
defendant. The promissory note has not 
been produced, and if is not shown how it 
was that she came to exezute it or the 
subsequent sale-deed, The fact that 
Rangaswami Goundan, the vendee, was not 
called by the defendants has been the 
subject of comment, but it has been 
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suggested in explanation that “he was 
unwilling to go into the box because this 
sale deed, in so far as it deals with 
Nachakkal's stridhanam properties, is being 
attacked by her son,the ninth defendant, 
inanother suit. Whatever may have been 
the real nature of this transaction, it 
cannot help the plaintiff in this suit in the 
absence of satisfactory evidence that his 
branch of the family was allotted an unequal 
share at the partition which he is seeking 
to re-open. 

For these reasons, in their Lordships’ 
opinion, the appeal fails and should be 
dismiesed with costs,and they will humbly 
advise His Majesty accordingly. 

K J.B. Appeal dismissed 

Solicitors for the Appellants:—Messrs, 
Douglas Grant & Dold. 

S»lieitora for the Respondent:—Messrs, 
Chapman, Walker & Shephard, 


PRIVY COUNCIL. 
APPRAL FROM THE ÜALOUFPTA HIGH Cover, 
December 17, 1928, 

Present :—Lord Phillimore, Lord 
Atkin, Lord Salvesen and Sir Lancelot 
Sanderson. 

Mohunt RAM CHARAN RAMANUJ 
DAS—APPRLLANT 


VETELS 
Mohunt GOBINDA RAMANUJ DAS 
AND OTHERI— RESPONDENTS, 

Religious endowments—Mutt—Power of mohant to 
divide mutt—Usage—Contract — Compromise — Con- 
sideration. 

Tha power of a mohunt who hasa number of 
separate asthals which, by usage, have all been held 
by one man, to provide for their division between 
hig successors, depsnds upon the custom and usage 
of the particular mutt. Prima facte, such a separa ' 
tion would be improper, unless there were specia! 
circumstances justifying it. [p, 574, cols. 1 2.] j 

Sethuramaswamiar v. Meruswamiar (2) and Jaafar 
Mohiudin Sahib v. Aji Mohiudin Sahib (3), disting- 
uished. [p. 574, col. 2.] 

When two parties enter into an agreement, whe- 
ther ib be of compromise orin some other respect 
each procures the advantage of the agreement from 
tha other, and no further advantage need be looked 
for to support the agreement. Tp, 573, col. 2.] 

“Gobinda Ramanuj Das v, m 
Ind. Oas 804, reversed. 


Appeal from a decreeof the High Oourtof 
Oaleutta, (Walmsley and Page, JJ.), dated 
the 27th February, 1935, and reported as 89 
Ind. Oas. 804 reversing that of the 
Court of the Subordinate Judge, Midna- 
pore, dated the 27th November, 1922, 
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During the course of the argument, 
Lord Phillimore, referred to the case 
which their Lordships desided the other 
day as regardathe appointment ofa Guru 
(ase Manickavachaga Desikar v. Parama- 
sivan, decided on 30th November, 1228, 
and since reported as 113 Ind. Oas. 476. 

Messrs. Dunne, K. C.. and Hyam, for the 
Appellant. 

Messrs. DeGruyther, K, C., and Wallach, 
for the Respondents. : 

JUDGMENT. 

Lord Phillimore.—In the District 
of Midnapur there is a mutt or charitable 
endowment of ancient foundation, and 
this appeal concerns a dispute as to the 
title to the office and emoluments of the 
mohunt of this mutt. 

Nothing is known of its earlier history. 
There isa deed of gift in the year 1841 
to one Lachhman being then mohunt. And 
he on the 11th Beptember, 1878, appointed 
Bharat Das, his disciple, to be his succes- 
gor in the office. The document is in the 
form of a letter attested by various wit- 
nesses and addressed to the appointee, and 
the appointment is per verba de presenti; 
but the documentis described as a Will 
and was registered as such, and the ap- 
pointment was only to operate upon the 
death of the appoiator. In this document 
Lachhman describes himself as the gaddi- 
nashin mohunt of the well-known akhara 
named bara asthal, wherein two known 
idols, Raghunathjiu and Gopinathjiu and 
other idols have been installed from the 
time of his predecessors and to which cer- 
tain other asthals described in the schedule 
and also in his possession, are said to be 
gubordinate, of all of which he is owner 
and manager. Five asthals or houses are 
mentioned inthe schedule. 

Lachhman died and was succeeded by 
Bharat, and Bharat in turn died on 27th 
August, 1918, He hai on 24th February, 
1903, executed an appointment of his succes- 
gor. The document is in the same form 
as that by which he himself was appointed 
and must be deemed to bea Will. In ithe 
describes himself as gaddinashim chela of 
the mohunt Lachhman, and recites his 
. own appointment, and makes Gobinda 
Ramanuj, the plaintiff in the present guit 
and a respondent in this appeal, chief 
chela and malik and gaddinashin mohunt 
like himself. Tothis document & schedule 
is appendedin thesameform as the sche- 
dule to the previous document contain- 
ing the names and descriptions of the five 
minor asthals, 
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Ten years later, in 1918, Bharat executed 
two new Wills. Both are dated as at the 
same day, but internal evidence shows that 
they were not intended to be deemed 
simultaneous, and enables their Lordships 
to fix their sequence. The first was ad- 
dressed to Ramanuj. It recites that Ramanuj 
is the object of his affection and his chela, 
butatates that the appointor has also an- 
ether disciple named Gobinda Das Rasuya, 
and that in the apprehension that in future 
there may not bə good feeling between the 
two chelas after the appointor's death, he 
is making a Will according to the terms 
which follow. The Will then proceeds to 
name Ramanuj shebait paricharak mohunt 
with the income of all the properties de- 
dicated for the shebas of one of the minor 
asthals, and in addition with two bighas 
of land taken from one of the other asthals 
and gives to him the ornaments of the 
idols of the bequeathed asthals and its 
other possessions, to be enjoyed after the 
appointors death by Ramanuj his chelas 
and par-chelas in succession, 

The Will then proceeds to speak of the 
bara or greater asthal as being the ori- 
ginal gaddi of the former mohunis and to 
require the appointee and his successors 
to pay ons hundred rupees per year to thig 
principal gaddi. 

The Will does notin terms say who is 
to be the mohunt of the priocipal mutt 
but it obviously contemplates the appoint- 
ment of Rusuya because it goes on to 
provide that if either of the two die be- 
fore appginting & successor, the surviv- 
ing mohunt should take his place and 
become mohunt of the whole. 

The second Will is in a similar form 
and is addressed to Rasuya. It recites 
that the appoiator has the two chelas, 
and that he has executel a Will to the 
effect that out of the properties which 
he owns and possesses as shebait 
he has made over the two bighas of land 
and the properties appertaining to the 
particular minor asthal to Ramanuj, and 
proceeds to bequeath all the rest of the 
property of which he is possessed to Rasuya 
appointing him gaddi nashin mohunt like 
himself, nominating him malik of the 
asthal and providing that he should con- 
tinue in possession down to his chelas and 
par-crelas in succession. The Will further 
provides that Rasuya shall for the benefit 
of the shebaits of the principal idols receive 
the sum of one hundred rupees a year from 
the other mohunt, who is described as he is 
described in the other Will asthe part- 
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charak mohunt of the particular idols 
appertaining to the minor asthal. The 
Will concludes with a clause similar to that 
in the other Will providing that in case 
either mohunt dies without appointing a 
successor, the other mohunt shall 
succeed. 

Shortly after executing these Wills Bharat 
died, and disputes then arose between the 
two nominees. 

An arrangement, however, was effectefi 
and embodied in two ekrarnamas executed 
on 29th January, 1919, whereby the pro- 
visions of Bharat's two Wills were 
recognised and each of the parties entered 
into possession of their respective offices 
as conferred by the Wille. Rasuya did not 
live long after this arrangement, and died 
on 18th February, 1920, having by Will of 
that date appointed the defendant, Ram- 
charan Das Rasuya, the present appel- 
lant, his successor. 

Thereupon the plaintiff launched the 
present suit, making a claim to be the sole 
mohunt, and supporting his claim by 
various allegations. First he said that 
assenior chela of Bharat he was ontitled 
as ofright to be his successor and could not 
be ousted by a Will. Then he said that 
the two Wills of 1918 were brought into 
existence by fraud and undue influence, 
and that Bharat had not at the time of 
their execution a sound disposing mind. 
Further, he contended that the Will of 1908 
was irrevocable. Next he said that the 
two appointments were ultra vires and 
illegal, and that the mutt consisting of the 
various asthals could not be diveded, and 
that if these two Wills were set aside the 
earlier Will by which hehad been appointed 
sole mohunt prevailed, or that if there 
wasan iatestacy his title as senior chela 
prevailed; and finally he attacked the 
appointment of Rasuya on the ground that 
his alleged testator had died without mak- 
ing a Will and, therefore, even if the Wills 
of 1918 stood, he, the plaintiff, was entitled 
to succeed under the clause ofthe Will, 
which provided that in the event of either of 
the two mohunts dying without appointing a 
successor, the other mount should succeed. 
As to the compromise effected by the 
ekrarnamas, he said in substance that no 
compromise could affect the title to an office, 

The Subordinate Judge decided all these 
points against the plaintiff and dismissed 
the suit. On appeal the learned Judges 

-agreed with the Subordinate Judge that 
the plaintiff could not claim the appoint- 
ment asofright by reason of his being 
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chief chela, and that the document of 1908 
was a ill and was  revocable. The 
allegation that the Wills of 1918 were 
obtained by undue influence, and the 
Rasuya had died without making a Will do 
not appear to have been pressed before the 
High Court. 

The High Court, however, decided in 
favour of the plaintiff on the following 
grounds. The  Oourt held that the 
appointments in 1918 were ultra vires and 
illegal, and must be setaside. The Judges 
treated the Wills of 1918 as having revoked 
the Willof 1908, but they treated it as a 
case of dependent, relative revocation, and 
thought that in accordance with this 
doctrine the Will of 1908 prevailed, The 
Judges were inclined also to think that if 
no Will stood the plaintiff had a title to the 
succession as chief chela, and it is right to 
add that one of the learned Judges, Page, J., 
attached considerable importance to this 
title, and only agreed with some hesitation 
to the view held by his colleague and by 
the Subordinate Judge that this title 
could be displaced by a Will. As to the com- 
promise as expressedin the ekrarnamas they 
held that noestoppel was effected thereby. 

With regard to the defence, which is 
founded upon the ekrarnamas, the reason- 
ing of the learned Judgesin the High 
Oourt is not easy to follow. When two 

arties enter into an agreement, whether it 

e of compromise or in some other respect, 
each procures the advantage of the agree- 
ment írom the other, and no further 
advantage need be looked for to support 
the agreement. Asfar as the two parties 
to the agreement sre concerned, each 
obtained for himself the benefit of an 
unquestioned title, and prevented himself 
from questioning the other's title to his 
respective office; and the present defend- 
antas privy in estate with Bara Gobinda 
would appear to be equally entitled 
to take advantage of the agreement, 

It might be, however, that owing to the 
form of this particular suit the agreement 
would not constitute a defence, because in 
form the suit is not brought by Gobinda 
Ramanuj, but ‘by the two idols acting 
through him as their alleged shebait—an 
idol being a juridical entity in Indian law 
[see Vidya Varuthi Thirtha Swamigal v. 
Balusam: Ayyar (1). If it were necessary 


. ; 44 

; 78; 30 M. L. T. 66; 3 
. W. N. 537; 24 Bom. L, R, 629; 20 A, L, J. 
922 P, O, 128 (P. CJ. 
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to pursue this matter, it would be proper to 
enquire whether Ramanuj could by claim- 
ing to use the name of the idols as 
plaintiffs prejudge and preclude any 
issue which would bear upon the question 
of his title to be giddinashin mohunt. But 
`~ in their Lordships’ opinion the defendant 
can succeed upon other grounds, 

If the Wills of 1918 were inoperative 
their Lordships would agree with the 
learned Judges in the High Oourt that the 
Will of 1908 would stand. It would not be 
necessary in their Lordships’ view to 
invoke the doctrine of dependent, relative 
revocation, because there is no revoking 
clause in the Wills of 191%,and the Will 
of 1908 would be only revoked by reason of, 
and to theextent of, its inconsistency with 
the later Wills, and if thelater Wills effect 
nothing the older Will must stand, 


It becomes, therefore, a question whether . 


the later Wills were uitra vires and, there- 
fore, ineffectual. The Judgesin the High 
Court treated the two Wills as being eq- 
uivalent to one document, andas purporting 
to divide & mutt which they stated would be 
ilegal. They relied upon the authority of 
this Board in the case of Sethurama- 
swamiar v. Meruswamiar (2). But neither 
this case -nor the earlier one of Jaafar 
Mohiudin Sahib v. Aji Mohiudin Sahib (8) 
to which their Lordships have referred, 
touch the present case. They were cases 
.where the office of mohunt or a similar 
‘office was hereditary, but the mohunt being 
a member of an uudivided Hindu family, 
the other members of the family claimed 
to share in the endowments and if neces- 
sary to have a partition; and what was 
determined was that the endowments went 
with the office and were to be enjoyed by the 
offise-holder without partition between him 
and the membera of his family. There is no 
direct authority as to the power of a mohunt 
who has a number of separate asthals, 
which by usage have all been held by one 
man, to provide for their division between 
his successors, or to saddle the property of 
one or more of the component asthala with 
a reservation in favour of the others. All 
that can be safely said’ ia that as the 
essence of the law governing these mutis 
lies in the following of custom or usage [see 
the case of Vidya Varutht Thirtha Swamigal 
v. Balusamt Ayyar (1) already cited), prima 


(2) 43 Ind. Oas. 806; 45 I. A. 1;7 L. W. 22; 4 P.L. 
W. 91; 34 AL L. J. 130; 41 M, 290; 16 A L. J. 1183, 27 
? ay 241; 22 O. W. N.457; 20 Bom. L. R. 514 
(P.O) 

(3) 2 M. HO. E. 19, 
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facie such a separation would be improper, 
unless there were special circumstances 
justifying it. But their Lordships desire 
to be understood as expressing no deter- 
mination apon this point, as in their view 
it is unnecessary. They look at the two 
Wills as separate documents, and they find 
in one of them an effectual appointment 
of the defendant-appellant to be gaddi- 
ngshin mohunt, with some reservations 
added which may or may not be valid. 
The existence of these reservations and 
their appearance as a positive bequest in 
the other Willdoes not detract from the 
definite appointment which, in their Lord- 
ships’ view, was effectually made. The 
defendant-appellant was lawfully created 
gaddinashin mohunt. He puts forward no 
claim to the minor mohuntship, which was 
bequeathed to the plaintiff respondent. 

In their Lordships’ opinion, the Sub- 
ordinate Jadge was right in his decision, 
and they will humbly advise His Majesty 
that this appeal should be allowed and that 
the suit should be dismissed with costa 


here and below. 
K.J. R Appeal allowed. 
Solicitors for the Appellant: — Messere. 
Barrow Rogers & Nevill. 
Solicitors for the Respondents:—Messrs. 


Watkins & Hunter. 


*PRIVY COUNCIL. 
APPBAL Prom TEN BOMBAY Hiran Cover. 
December 1/, 1928. 
Present;—Lord Atkin, Lord Salvesen 
and Sir Jobo Wallis. 
KESHAVRAO VASANTRAO 
VIJAYKAR-—PLiINTIFF— 
APPBLLANT 


veraus 
NANABHAI SADANAND AND 
oTnBR3— DgFENDANTS-— RESPONDENTS, 
Mortgage —Foreclosure decree — Hatinguishment of 
to redeem—Mortgagor seeking to 
redeem after lapse of many years—Hffect of ac- 
quiescence in mortgagee's possession as owner, 

After the passing of a foreclosure decree, and 
before the expiry of the prescribed period allowed 
for payment of the mortgage-debt, the defendant 
(mortgagor) aurrendered possession ofthe property 
to the mortgagee, in lieu, apparently, of the amount 
due under the deoree, and the mortgagee and his 
successors remained in unchallenged possession of 
the property for forty-five years and expended 
large sums in improving and rebuilding: 

Held, that a suit by the representatives or assignees 


-of the mortgagor brought after the lepse of forty-five 
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years bo redeem the said mortgage, was liable to be 
dismissed, inagmuch as the mortgagor acquiesced in 
the position that the mortgagee was entitled to hold 
the property as his own and that it was no longer 
necessary for the latterto execute the foreclosure 
decree. [p. 576, col. 2.] 

Held, further, that in any event, a mortgagor seek- 
ing to redeem aftera foreclosure decree is bound to 
doso within a reasonable time, and is not entitled to 
wait for more than forty-five years. [p. 577, col 1.] 

Quere.—Whether before the enactment of the 
Transfer of Property Act, 1882, and the Olivi] Pro- 
cedure Code, 1908, (O. XXXIV),& decree in a” fore- 
closure suit, though absolute inform, and directing 
the property to be foreclosed on failure to pay the 
principal, interest and costs within the time al 
required a further application, either by way of pro- 
oeedings in execution or otherwise, to give1itílnality 
and to bar finally the mortgagor’s right to redeem. 
[p. 576, col. 1.] 

Appeal from a decree of the High Oourt, 
Bombay, on ite Appellate Side (Macleod, 
O. J. and Ooyajee, J,) dated the 16th 
December, 1925, reported as 94 Ind. Cas. 
96, affirming that of Kemp, J, on 
the Original Side, dated the 5th January, 
1925 

Messrs. DeGruyther, K.C, and R. J, T. 
Gibson, icr the Appellant. 

Sir Geo. R. Lowndes, K. C , and Mr. E. B. 
Raikes, for the Respondents. 

ARGUMENTS. 

Mr. DeGruyther.—The mortgages are 
both English mortgages in the ordinary 
English form. 

(Lord BSaLvmESRN.—The whole question 
turns upon the point whether the previous 
decree in thecase effected an absolute fore- 
closure, or required a further order to 
complete the foreclosure. | 

{Lorn Atgin.—The Haoglish practice in 

: 1875 was that there would first be the 
decree nisi for foreclosure, to ba followed 
by the decree absolute.’ 

[Loep SanvSsRN,— The mortgages in this 
case is allowed to remain in undisturbed 
possession for forty-five years. Is not that 
evidence of an agreement to excluds the 
right of: redemption, without the necessity 
of obtaining any formal order of the 
Court? ] 

Refers to Lord  Halsbury's Laws of 
England, Vol. XXI, page 293. The period of 
limitation in India for redemption of & 

‘mortgage is sixty years: Article 148, Limi- 
tation Act, 

Log» Atxin.—That wculd obviously be 
subject to any agreement, under which the 
mortgagor hands over possession to the 
mortgages, gad adverse possession then 

. Btarte.} 

[Lorp SarvsSEN.— Tho mortgagor in this 

case is apparently estopped by his conduct: 
,ge6 the finding of fact of the High Court.] 
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JUDGMENT. 

Sir John Wallis.—This case 
under appeal raised a question of some 
difficulty with regard to the practice as to 
decrees in foreclosure suits filed in the 
High Court of Judicature at Bombay in 
ita ordinary original civil jurisdiction. 
That original jurisdiction was inherited 
from the Supreme Court which in the 
exercise of the equitable jurisdiction 
conferred upon it by its charter presum- 
ably followed the Ohancery Practice in 
foreclosure suits in Hoagland. Under that 
practice, though the decree is absolute in 
formand directs the property to be fore- 
closed on failuie to pay on or before the 
day fixed in the decree, a further applica- 
tion is necessary in order to bar finally the 
mortgagor's right to redeem. in 1859 the 
Oivil Procedure Code was enacted, and in 
1861 by the High Courts Act, 1861, and the 
Letters Patent 1esned pursuant thereto, the 
original jurisdiction of the Supreme Oourt 
was transferred to the new High Oourt. It 
is not suggested that there were any rules 
dealing with this matter inherited from the 
old Supreme Oourt or made by the High 


' Court itselfunder its statutory rule mak- 


ing power, and ın these circumstances there 
would seem to have been some unccrtainty 
as to whether the English practice was 
still tobe followed, or it was open tothe 
mortgagee to apply under the Oode of 
Oivil Procadure for execution of the fore- 
closure decree which was absolute in form 
in thesame way aa for execution of any 
other decree. The evidence in the present 
case shows that there was some uncertainty 
as to the effect of the appellate decree of 
1875, with which the Courts are concerned 
in this case, when it came before the Court 
two years later ina subsequent suit and, as 
will be «een, this question was then made 
the subject ofan issue, as to which the 
finding, if any, has not been recorded. 
When the question arose in the suit 
in which this appeal has been fixed 
Kemp, J.,the trial Judge, was of opinion 
that it depended on the form of the decree 
in O. S, No. 259 of 1875, in which Sadanand, 
hereafter referred to aa the mortgagee, was 
plaintiff, and Atmaranl, an executor under 
a Will, hereinafter referred to as the mort- 
gagot, was defendant, and the learned 
Judge came to the conclusion that the 
deereo was a final one and that it had not 
been shown that when it was passed the law 
of procedure then applying required a 
further application to give it finality. As 
to this, Masleod, O. J., observed in bis 


576 


judgment on appeal that the most that 
could be said was that in 1875, at the time 
the decree was passed, it was probably the 
practice to foreclose by proceedings in 
execution (that is under the Oivil Puoce- 
dure Code) instead of obtaining an order 
absolute. He was of opinion that, though 
the forms used for mortgage decrees in the 
Bombay High Oourt were the same as were 
used according to English practice for 
decree nisi, there was no regalar- practice 
as to thecourse to be followed by the mort- 
gagee when default occurred in the pay- 
ment of principal, interest and costa within 
thetime allowed. Ooyajee, J., the other 
Judge, agreed with the trial Judge that 
before 1880 itwas not the practice of the 
Court upon non-payment ofthe money at 
the time prescribed, to require the mort- 
gagee to obtain an order for foreclosure 
absolute against the person or persons in 
default, but it was open to him to foreclose 
by proceedings in execution, 

Asis well-known this matter was gettled 
by the Transfer of Property of 1882, which 
was applied to Bombay in. 1894, and is now 
regulated by the Code of Oivil Procedure of 
1903. 

In their Lordships’ opinion itis unneces- 
gary to consider this question, because the 
lower Oourts were right in deciding that in 
either view the representatives or assignees 
of the mortgagor are not entitled to redeem 
ia this suit which was instituted on the 
20th June, 1221, nearly forty-six years 
after the decree for foreclosure. That 
decree of the 15th July, 1875, ordered: 
"that upon the said defendant paying 
tothe plaintiff thesaid principal interest 
and costs within six calendar months after 
the date of this decree the plaintiff do re- 
convey the premises comprised in the 
said mortgage-deeds free and clear from 
all incumbrances done by him or any per- 
gon claiming by from or under him and 
deliver up all deedsand writings in his 
custody or power relating thereto to the 
gaid defendant but on defendant failing to 
pay to the plaintiff what shall be due for 
priacipal interest and costs as aforesaid by 
the time aforesaid the defendant doth from 
thenceforth stand absolutely debarred and 
foreclosed of and from equity of redemp- 
tion of in and to the said mortgaged pre- 
mises," 

It was, therefore, a foreclosure decree in 
the English form. The mortgage covered 
two properties which have been referred to 
as the Girgaum and the Mahim properties. 
The Girgaum properties consisted of 
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chawls or tenement blocks in Bombay 
which the mortgagor was under notice 
from the Bombay Municipality to repair 
or re-build. Iv is common ground that not 
being in a position to find the necessary 
funds he gave up possession tothe mort- 
gagee in December, 1875, before the expiry 
of the six monthsallowed for paymentin the 
mortgage decree. The plaintiff's case is 
that the defendant was to hold them as 
mortgagee in possession, adding the costs of 
repairs to the mortgage-debt, whereas the 
defendant's case is that in coneideration of 
gurrendering these properties the mortgagor 
was allowed an additional period of six 
months for redemption. However this may 
be, the mortgagee and those claimin 
through him remained in unchalleng 
possession for forty-five years until this 
suit was instituted, and expended large 
gums in improving and re-building. The 
mortgagorhad executed the mortgage in his 
capacity of executor, and in 18:4 his 
stion was challenged by the bene- 
ficiaries in O. S. No. 428 of 1884. In 
para. 9 of his written statement in this 
suit he himself stated that almost all the 
immoveable properties ‘ had been 
incumbered by the testator andcould not 
be and were not redeemed, but on the 
contrary they were sold or taken possession 
of by the mortgagees in liquidation of their 
respective claims under decrees of this 
Hon'ble Court." This admission covered 
the properties now in suit. 

As thelearned Ohief Justicehas observed, 
when the Girgaum properties were 
surrendered to the mortgagee Atmaram, 
the mortgagor had no hope of redeeming 
them ina further six months or at all, and 
in these circumstances both the learned 
Jadges arrived, in their Lordships’ opinion 
rightly, at the conclusion that, as Coyajee, 
J, puts it, he acquiescad in the position 
that the mortgagee was entitled to hold 
them as his own and that it was no longer 
necessary for the latter to execute the 
foreclosure decree. 

The facts as tothe Mahim property are 
different. On the, 23rd July, 1077, the 
mortgagee obtained an order on asummons 
which was unopposed that the decree of 
the 15th July, 18/5, should be executed by 
putting the mortgagee in possession of the 
Mahim properties. When, however, the 
mortgagee applied for a warrant ordering 
the Sheriff to put him in possession, Green 
J., who had made the order, and appears 
to have felt some doubt whether the mort- 
gagee was entitled to be put in possession 
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in execution ofthe decree of 15th July, 
1875, refused to sign the order, and directed 

to file a suit ifhe wished to get posses- 
sion of the property. He accordingly filed 
O. 8. No, 69 of 1877, The defendant mort- 
gagor in his written statement pleaded, 
para. 7, that he had not appeared to show 
cause against the order to give up 
possession, “but delivered up possession to 
the plaintiff (the mortgagee of the Mahfn 
property) who thereapon took possession 
thereof and has since been and still is in 
possession thereof, and of the rents and 
profits issuing thereout," 

The firat of the issues framed in that suit 
was, ‘‘Whether the final decree for 
foreclosure not having been drawn up, the 
plaintiff has any title to institute this suit”? 
The judgment, which may have been oral, 
according to the English practice observed 
on the Original Side, has not been exhibited, 
so that we do not know the finding, but 
the suit was dismissed. Having regard to 
the written statement of the mortgagor and 
the fact that no further attempt was made 
to redeem these properties for over forty 
years, the Courts below, in their Lordships’ 
opinion, were fully justified in arriving 
at the conclusion thatthe Mahim properties 
.were surrendered to the mortgagee in 
execution of the mortgage decree, 

Even if these defences had failed, the 
plaintiff would still have had to meet the 
further difficulty that according to the 
English practice, a mortgagor seeking to 
redeem after a foreclosure decree is bound 
to do so within a reasonable timesand is not 
entitled to wait for more than forty-five 
years, 

Fer these reasons the appeal fails in 
their Lordships’ opinion and should be dis- 
: missed with costs, and they will humbly 
advise His Majesty accordingly. 

Kid. B. Appeal dismissed, 

Solieitora for the Appellant:—Mossrs., 
Lattey & Dawe. 

Solicitors for the Respondents: — Messrs. 
Sanderson, Lee & Co. 
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PRIVY COUNCIL. 
APPEAL FROM THE BOARD oF Revenue 
oF AGRA AND OUDE. 
December 17, 1928. 
Present:—Lord Phillimore, Lord Atkin, 
Lord Salvesen, Sir John Wallis and 
Sir Lancelot Sanderson. 
Raja UDIT NARAIN SINGH, sinos 
DEORASBD (NOW REPRESENTED BY Raja 
HARNAMSINGH)—APPELLANT 


versus 
Shaikh MUBARAK ALI AND OTHERS — 
RESPONDENTS. 

U.P. Land Revenue Act (III of 1901), ss. 32, 40 
—Decision of Board of Revenue in summary inquiry 
-Competency of appeal to Privy Council. : 

Disputes as to entries in the register maintained 
under cl. (a)ofs.32 ofthe U.P. Land Revenue Aot 
III of 1901, are to be decided by he Collector’ on 
ihe basis of possession, aftera summary inquiry, in 
accordance with the provisions of s.40 of the Act 
and asthe latter section does not make any of the 
provisions of the Civil Procedure Code applicable, 
an order made by the Board of Revenue in euch an 
inquiry isnot appealable to His Majesty in Council, 
[p. 881, col. 1.] 

Appeal from an order ofthe Board of 
Revenueof the United Provinces of Agra, 
and Oudh, dated the 9th December, 1925, 
reversing that of the Commissioner, Fyza- 
bad Division, dated the 21st April, 1925. 


FAOTS.—In the course of their order, 
dated the 13th August, 1926, granting 
leave to appeal to His Majesty in Oouncil, 
the Board of Revenue observed as follows:— 

“This is an important case and it will be 
noted that important points of law are in- 
volved and that the order of the trial Court 
was reversed by the Deputy Commissioner. 
'The Commissioner restored the order of the 
trial Court and this Court reversed the 
order of the Oommissioner. It is argued 
for the opposite party that the original case 
being under s. 42 of the Land Revenue Act, 
the Civil Procedure Code does not apply, as 
the Land Revenue Act is complete in 
itself and, therefore, there is no appeal at all 
to the Privy Council. Thelearned Counsel 
admits that this isnot the case as regards 
the Oudh Rent Act bathe states that why 
there is a right of appeal to the Privy 
Council under that Act is because under 
s. 135, the provisions of the Oivil Proce- 
dure Code expressly apply to the Act so far 
as they are not inconsistent with its provi- 
sions. But this seems to me to confound 
procedure with substantive rights. In this 
very case the right of appealtothe Privy 
Council in all cases is governed by the pro- 
visions of s. 109 and 110, Civil Procedure 
Code, but the procedure ia governed by tha 
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rules under O. XLV of thesame Code. I 
hold that ss. 109 and 110 govern all rights 
of appeal to the Privy Oouneil andif this 
particular case falls within the provisions of 
these sections there is undoubtedly a right 
of appeal tothe Privy Council. The case 
certainly falls within these sections. The 
land revenueon the property in suitis 
over Rs, 2,000 which makes the valuation 
well over Rs. 10,000, at even 20 years’ pur- 
chase, the ordinary rule of valuation. I 
hold, therefore, that this appeallies under 
the provisions of s. 109, Oivil Procedure 
Code, read with s. 110, Civil Piccedure 
Code, first clause". 

The facts of the case, as well as the sub- 
stance of the relevant sections of the J. 
P. Land Revenue Act, 1901, are 
fully set out in their Lordships' judgment. 

Messrs. DeGruyther, K. C., and Ratkes, for 
the Appellants. 

Messrs. Dunne K. C., and Jopling, for the 
Respondent. 

Mr. Dunne, K. C., raised a preliminary 
objection that the appeal to the Privy 
Council was not competent: see the 
Land Revenue Aet III of 1901, 5.32 (a) 

Lord Puittimors refers to the order of the 
Board of Revenue granting leave to appeal, 
and points out that they state that the case 
was under 8.42 of the Land Revenue Act.] 

Section 42 is obviously a mistake for s. 
40. 

[Siz Joan WaLLIs.— The Board of Revenue 
rely on & 135 ofthe Oudh Rent Act, which 
makes the provisions of the Civil Procedure 
Code expressly applicable to the Land 
Revenue Act so far as they are notinconsist- 
ent with its provisions. 

[Sis Jons WaLri8.— Unless there is some 
express provision of the law making the 
provisions of the Civil Procedure Code as 
regards appealtothe Privy Oouncil appli- 
cable to proceedings undr the Revenue 
Act, those provisions of the Civil Procedure 
Code cannot apply. There must be some 
express statutory provision making them 

` applicable.] 


[Sr& LANOELOT Sanpgeson.—The appellant 
can only come in, if at all, under s. 109 cl. 
(c) of the Civil Procedure Code.] 

Big Joan Wattis.—Section 109 of the 
Oivil Procedure Code doesnot apply to 
Revenue Oourts at all.) 

Sie Lanostor Sanverson:—Does cl. (e) 
of 8. 109, apply only to High Courts, or 
also to Revenue Courts?) 

{Loup PmniLLIMORS —Í gather from the 
order granting leave that the Oudh Rent 
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Act gives a right of appeal which does not 
other wise exist. | 

I submit that it would be monstrous 
that insuch summary cases there should 
bea right of appeal to the Privy Council. 

[Lorp PniLLIMoRE.—Is it not equally mon- 
Btrous that there should be an appeal to 
the Board of Revenue ?] ] 

Unless there is some statutory authority, 
there is no appealto the Privy Council. 

Loup ArKin,—S8ee as. 210 and 212 ef the 
Land Revenue Áct;s. 210 gives a right of 
appeal from one Court to another and s. 212 
provides for a second appeal.|] 

[Sre Jonn WaLtis.—There is a third ap- 
e] under s, 213 tothe Board of Reve- 
nae. 

[Lord Sarvesen.—Is not this Act, (the 
Land Revenue Act) exhaustive of all the 
rights of appeal?] 

Toup BALVESEN: Ja this the firat 
occasion in which the jurisdiction of the 
Privy Uouncil is invoked?] 

Yes. 

[Lord PaLIMOKB —You must admit, Mr. 
Danne, that there are certain cases in which 
appeals from the Board of Revenue lie to 
the Privy Council. Under what provisions 
would they come in.] 
een would be under the Civil Procedure 

e. 


'Losp PurLLIMORAB refers to Bijai Raj 
Kunwar v. Jai Indra Bahadur (1).] 

{Ste LaNoBLor Sanparson.—Was the 
question raised in that case whetheror not 
there wasa right of appeal to the Privy 
Council? | 

|Loxp Paitittimers.—Sir John Edge wrote 
the jungment there.) 

It was a case under the 
Act. 

tLonp Sarvgsan—The 
appeal in that case was 
raised.) 

My submission is that the Land Revenue 
Act is exhaustive and self-contained, and 
containsexpress provisions for appealsup 
to the Board of Revenue, but no provisions 
for appeals from the Board of Revenue, 
I rely on Lord  Maenaghten's judg- 
ment in Rangoon Botatoung Co. Lid. v. 
Collector, Rangoon (2) & case under the 


Oudh Rent 


competency of 
apparently not 


511; 25 O. 0, 260; 21 
P.O 


. QJ. 

(2) 16 Ind. Oas. 188; 39 I. A.197; 40 0.81; 16 0, 
W. N. 961; 12 M. L.T. 195; (1913) M. W. N. 781; m 
O. L. J. 245; 28 M. L. J. 270; 14 Bom. L. R. $33; 
10 A. L. J. 271; 6. Bur. L. T. 205; 6 L. B. R. 160 (P. QJ. 
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Land Acquisition Act. His Lordship says 
that there mast be a statutory enactment to 
confer aright of appeal, Tae Lagislature 
had to pass a special Act later on, making 
appeals possible in such cases. I also 
rely on Tata Iron & Steel Co, Ltl, v. Chief 
Revenue Authority Bombay (3) a decision 
under the Income Tax Act, Here alsoit was 
likewise held that in the absence of satu- 
tory authority an express right of appeal 
tothe Privy Council was not competent, 
and the Legislature afterwards amended 
the Áct, 80 as to confer a right of appeal. 

[Log» ATKIN, —In these summary proceed- 
ings under the Land Revenue Act, the 
question simply is, whether A or B is 
prima facie in possession, Suppose after the 
decision of the Board of Revenue, we de- 
cide the question, the aggrieved party starts 
right away with asuit in india for a declara- 
tion that thedecision of the Privy Ooun- 
cil as to prima facie possession was wrong, 
andthe case again comes up ultimately 
before the Privy Oouncil. That would 
rather be startling procedure. | ° 

[Logo Pattuimora.—I have recollection we 
have heard appeals from Balachistan, where 
the Civil Procedure Dode did not apply.) 

Mre. Jopling, followed. 

Mr. DeGruyther K. C.,inreply to the pre- 
liminary objection. 

By virtue of the Oudh Rent Act, the pro- 
visions of the Civil. Procadare Ovde are ap- 
plicable, and, therefore, there is an appeal 
to the Privy Council. 


[Loep PaiLLIMORB refers tojBigat Raj Kun- 
war v. JaiIndra Bahadur (|) aai Parb sti 
oo v. Deputy Commissioner of Kheri 
(4). 
See also Raja Bishun Nath Saran Singh 
v. Shankar Bahadur Singh (5) a decision of 
the Board of Revenue. 


Reference was madeto Maheshwar Par- 
shad Shukul v. Muhammad Ewaz Ati Khan 
(6) to the respactive jarisdiction of the Vivil 
aad Revenue Courts. 


(3) 74 Ind. Oas. 469; 50 I. A. 212; 47 B. 724; 21 A. 
L. J 675; 25 Bom. L. R. 908; A.L R. 1933 P. O. 148; 
(1923) M. W. N. 603; 45 M. L. J, 295; 18 L. W. 373; 
90. €& A. b. R. 783, 33 M. L. T. 301; 280. W.N 703; 
39 Q. L. J. 16 (P. O.. 

(4) 47 Ind Oas. 394; 45 T. A. 111; 5O L.,T. 433; 24 
M. à. T. 232, 35 M. L. J. 525; 18 A, L J. 8805; 8 L. W. 
536; 5 P. L. W. 302; 28 O. L. J. 419; 41 A. 511; (1915) 
5 bou 880, 23 0. W. N. 123; 20 Bom, L R. 1035 
( (5) 11 O. L. J. 687. 

WA, Ind. Oas. 200; 36 I. A, 114; 10 O. L. J. 133; 13 
O. W. N. 1093; 11 Bom. L. R. 888; 31 A. 394; 6 M. L. 
T. 168; 19 M, L. J, 442; 13 O. O. 293 (P. O.). 
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JUDGMÉNT. i 

Sie John Wallis,—!n this case the 
Board of Revenue of the Uaited Provinces 
granted Raja Udit Narain Singh,since deceas- 
ed, who will be referred toas the appellant 
leave to appeal to His Majesty in Council, 
from their order directing that the first 
respondent, Shaikh Mubarak Ali, should 
be ra-entered on the register maintained by 
the Ravenue Authorities under the United 
Provinces Land Revenue Act III of 1901, 
asa thekadar or holder of a permanent but 
not transferable lease in a village of which 
the appellant was the proprietor. 

The first respondent had purported to 
transfer his theka~or lease to his son and 
grandson, the second and third respondents, 
with the object, it was alleged, of defeating 
the rights of succession of his other heirs 
under the Muhammadan Law, Oa their 
application for mutation of names they 
were erroneously entered as pukhtadari 
tenants, a term applicable to tenants holdin 
under asub-settlement, They then applied 
that they might be enteredas matahatdars, 
a description applicable to under-proprietors : 
or persons holding a heritable and trans- 
ferable right in the land as defined in 
cl. (15) of &. 4 of the United Provinces Land 

:Eevenue Ast II of 1901. The Revenue 
Authorities corrected the register but 
en ered them aa thekadars, the description 
under which their transferor, the first 
respondent, had been entered, 

They then applied to the Assistant 
Qoallector who ordered notice to go to theap- 
pellant as thesuperior proprietor.The appel- 
lant appeared and objected that the perma- 
neat lease had been forfeited by the transfer 
and that the transferees were at most mere 
tenants. Tne Assistant Collector upheld 
this contention and directed them to be 
registered ag tenants (which, as will be 
seen, means tenants of the landsaotually 
cultivated or otherwise occupied by them), 
that is to say, he upheld the appellant's 
contention that the theka had been forfeit- 
ed and that they were not entitled to be 
entered either as thekadars or as matahat- 
dars. 

Tne first respondent thereupon sued the 
second and third respondents for a declara- 
tion that his gift to them was incomplete 
aod no title had passed, and obtained a 
decree by Gunavnt Ha then appealed to 
the Depuiy Commissioner who ordered 
tne sccond and third respondents to be 
registered as thekadars. This order, on 
appeal by the appellant here, was reversed 
by the Commiesioner, whorestored the ordey 
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of the Assistant Collector. The frst 
respondent then appesled to the Board 
"of Revenue, who after making the second 
and third respondents, parties here, 
respondents in that appeal, held that 
transfer in their favour was invalid and 
directed that the name of the first respond- 
ent should again be entered as thekadar. 
It was from this order that the appellant 


obtained leave to appeal to His Majesty in. 


Council. 

At the hearing before their Lordships, 
Mr. Dunne took a preliminary objection 
that no appeal lay, and Mr. DeGruyther, 
for the appellant, contended that theorder 
under appeal had been made in the course 
ofan inquiry as to “a dispute respecting 
the class or tenure of any tenant” within 
the meaning of 8. 42 of the Land Revenue 
Act, as to which it is provided that the 
Collector in the trial of the dispute is to 
observe the procedure prescribed for cases 
of a similar kind for the trial of suits 
under the Oudh Rent Act III of 1886. As 
by s. 135 of the Oudh Rent Act, save as 
otherwise provided, the provisions of the 
Oode of Civil Procedure are applied to all 
suits and proceedings under that Act, Mr. 
DeGruyther contended that the provisions 
of the Code as to granting leave to appeal 
to His Majesty's Oouncil were applicable 
to the present case. For the respondents 
it was contended that s. 42 was not appli- 
cable, and, even if it were, it merely 
directed the Oollector in the trial of the 
dispute to observe the provisions of the 
Oivil Procedure Oode, and did not 
provide that that procedure should be ob- 
served as to appeals from his order, 

It is unnecessary to deal with the latter 
contention because, in their Lordships‘ 
opinion, the dispute was about -an entry 
in the register maintained under cl. (a) 
and not uader cl (e) of 8.32, and because 
disputes about entries in register main- 
tained under cl. (a) are to be decided, not 
in accordance with the provisions of s. 42, 
but in accordance with the provisions of 
s. 40, which does not make any of the 
provisions of the Qivil Procedure Code ap- 
plicable, i 

These sections are to be found in Chapter 
TII of the Land Revenue Aot, ''Maintenance 
of Maps and Registers” and come under the 
sub-heading “registers”. Section 31 re- 
quires lists to be prepared and maintained 
of all revenue-paying mahals, or revenue 
divisions, specifying the revenue assessed 
and the person by whom it is payable, 
and also of all revenue-frea mahale, Then 
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comes 8. 32, which provides that for every 
mahal or village in a mahal there is to be 
a Record of Rights, which is to include the 
following registers: 4 

(a) a register of all the proprietors in 
the mahal, including the propristors of 
specific areas, specifying the nature and 
extent of the interest of each; 

(b) gin Oudh, for all mahals or pattie held 
in sub-settlement or under a heritable 
non-transferable lease, the rent payable 
under which has been fixed by the Bet- 
tlement Officer or other competent authority, 
a register ofall the under-proprietary co- 
sharers or co-lessees, specifying the nature 
and extent of the interest of each of them; 

(c) in Oudh, a register of all other under- 
proprietors in a mahal, and all other lessees 
whose rents have been fixed by a Settle- 
ment Officer, or other competent authority, 
specifying the nature and extent of the 
interest of each of them; 

(d) a register of all persons holding 
land revenue free specifying the nature 
and extent of the interest’ of each; 

(e) & register of all persons cultivating 
or otherwise occupying land specifying the 
particulars required by s. 55. 

Explanation.—In this section, the words 
‘proprietor’ and ‘under-proprietor’ include 
a person in possession of proprietary or 
under-proprietary rights under & mortgage 
or lease.” 

Now a thekadar, who is referred to in 
8. 3, cl. (10), of the Oudh Rent Act, as “a 
person to whom the collection of rents 
in à village or portion ofa village has 
beenleased by the landlord" is clearly 
& person in possession of proprietary 
rights under a lease within the mean- 
ing of the Explanation, and so to be 
entered in the register of proprietors 
under (a); and it is also clear that the 
dispute between the appellant the pro- 
prietor and the respondents was, whether 
after the transfer by the first respondent 
to the second and third respondents the 
theka had not been forfeited so that 
neither the first respondent, the transferor 
nor the second and third respondents 
were entitled to be entered in that register. 

It is also clear that merely as theka- 
dars they would not be entered in register 
(e) as contended for the appellant. Sec- 
tion 55 provides that the register main- 
tained under (e) shall specify as to each 
tenant the nature and class of his tenure 
as determined by the Oudh Rent Act and 
the rent payable by the tenant, and shall 
also specify the proprietors or under-pro- 
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prietors (if any) holdingland as sir (or home 
farm land), or cultivating land, not being 
sir, otherwise than as tenants, and stating 
with regard to the latter class of lands 
thenumberof completed years during which 
they have been so cultivated It is clear, 
therefore, that proprietors and under-pro- 
prietors and those claiming under them 
by lease or mortgage are not to be 
entered in this register, except in go far 
as they themselves actually occupy or 
cultivate land in the village, and that 
it cannot otherwise include persons in 
possession of proprietary rights under a 
mortgage or lease such as a thekadar. 

It has next to be considered how dis- 
putes as to entries in register (a) are to 
be decided. Section 33 requiresthe Ool- 
lector to record in the registers all changes 
that may take place and any transaction 
that may affect any of the rights and 
interests recorded. And unders. 34 every 
person obtaining possession by transfer 
of any proprietary right in a mahal, 
or part of a mahal,or the profits thereof, 
or in any specific area therein, which is 
required to be recorded in registers (a) 
to (d) of s. 32 is required to report the 
transfer, and no Revenue Court is to 
entertain & suit or application by him 
until he has done so, If there is a dis- 
pute about the transfer s, 35 requires the 
Tahsildar to referthe caseto the Collector, 
who is to dispose ofit after deciding the 
dispute in accordance with the provisions 
of s. 40, 

Section 40 provides that all disputes as 
to entries in the annual registers are to 
be decided on the basis of possession, 
and if the Oollector cannot satisfy him- 
self as to which party is in possession, 
he is to ascertain by summary inquiry 
who is the person bast entitled to the pro- 
perty and shall put such person in pos- 
session, but no order as to possession under 
this section is to bar any body from es- 
tablishiag his right to the property in any 
Oivil Court; and it is further provided 
by s 44, that no entry or decision under 
s. 40 is to affect the right of any person 
to claim and establish in the Oivil Oourt 
any interest in land which requires to 
Do es in the registera (a) to (d) of 
8. 32, 

It is in their Lordships’ opinion clear that 
all the Oollector could do basides amead- 
ing the register after the summary inquiry 
under s. 40 was to put the successful 
party into po3session, and that his order 
would not debar the unsuccessful party 
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from asserting his rights by suit in a 
Civil Court, It is, therefore, not surprising 
that there is no provision of law making 
the summary inquiry under s. 40 subject 
to the Oivil Procedure Code so as to 
render the order made by the Board of 
Revenue in such an inquiry appealable to 
His Majesty in Council. 

In this view it is annecessary to con- 
sider the effect of the provisions of s. 42, 
which applies the provisions of the Civil 
Procedure Code to the trial of particular 
disputes as to certain entries to be made 
in the register maintained under cl, (e) 
—apparently because under s. 44 the de- 
cision is to be binding on Revenue Courta 
which have exclusive jurisdiction in suit 
relating to the same matter. 

In their Lordships’ opinion the appellant 
has failed to show any right to appeal 
to His Majesty in Council, and the appeal 
Should be dismissed with costs, save only 
that the costs of preparing and lodging 
the respondents’ case must be borne by 
the respondents themselves as the objec- 
tion was only taken at the hearing. Their 
Lordships willhumbly advise His Majesty 
accordingly. 

K J. R. Appeal dismissed. 
Solicitors for the Appellant:—Mesars. T. L, 
Wilson & Co. 

Solicitor for the Respondents:—Mr. H, S, 
L. Polak, 


PRIVY COUNCIL. 

APPRAL FxOm TAS Oopa Oatar Court, 
November 23, 1928. 
Present:—Lord Phillimore, Lord Atkin 

and Sir Lancelot Sanderson. 
Riya SHRI "RAKASH SINGH— 
.JUDGMENT-DBBTO2—APPBLLANT 


versus 
Tas ALLAHABAD BANK, LrurTED — 
Dgo«28 Hornpugs— RESPINNANTE 

Civil Procedure Code (Act V of 1908) O. XXI 
r. 2 (I) —Limitation Act (LX of 1908), Sch I, Arts. 181 
182—Certification by decree-holder of payment made 
out of Court, not “application” for purposes of 
Limitation Act—Certifying payment, whether “ step- 
in-aid" of execution, 

The certitication, under the provisions of O, XXI, 
r. 20) Oivil Procedure Code, by the decree-holder, 
of a payment made to him by the judgment-debtor 
out of Oourt, is not an “application” within the 
meaning of Art.181, of the Limitation Act. Thora 
is, accordingly, no specific period within which the 
i ae must certify such payment. [p. 586, 
col. 2. 
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The mere circumstance that the decree-holder in fact 
, makes a formal application when certifying a payment 
out of Court under O. XXI, r. 2 (1), Civil Procedure 
' Code, does not alter the real nature of the procedure 
and convert what is in effect no more than a 
.certiftcation of payment intoan "application" so aa 
io attract the operation of Art. 181 of the 
Limitation Act. [p. 87, col, 1] 

Quære.— Whether the action of the decree-holder in 
certifying & payment made to him out of Court in 
part satisfaction of the decree, is an “application 
to take some step-in-aid of execution of the decree" 
within the ang E of Art, 182, sub-cl. (5), of the 
Limitation Act. [ibid] . 

Jalim Chand v. Y: bep Ma Chaudhuri (2), Pandurang 
Balkrishna v. Jagya Bhan (4) and Jott Prasad v. 
Srichand (5), relied on. 

Appeal from a decree of the Ohief 
Court of Oudh (Sir Louis Stuart, Kr., O. J., 
and Raza, J.), dated the 4th October, 
1026, and reported as 98 Ind. Oas, 353, 
upholding that of the Subordinate Judge, 
Bitapur, dated the 15th May, 1926. 

FAOTS.—The question for determina- 
tion in the present appeal was whether an 
application, dated the 14th February, 1995, 
by the respondent to execute a decree dated 
the 4th December, 1916, was made within 
the period prescribed therefor by the Law 
of Limitation; and the decision of this 
question involved the determination of the 
question whether a decree-holder who is 
required by O. XXI,r. 2, Civil Procedure 
Code, 1908, to certify payments made out 
of Court under his decree can certify such 
payments at any time such decree-holder 
chooses.! i 


Messrs W. A. Greene, K. C., L. M. Jopling 
and K. J. Rustomji, for the Appellant. 


Messrs. DeGruyther, K. C., and W. 
Wallach, for the Respondents, 


Mr. Greene, K. C.—The execution of the 
decree was already time-barred when the 
decree-holder certified the payment and the 
certificate was consequently inoperative and 
invalid. The certificate is not conclusive 
inany way and the judgment-debtor is 
entitled to show that the payments do not 
operate to extend the period of limitation 
for the execution of the decree, 

[Sır LawcELoT Sanpgeson.—Since the 
judgment-debtor was not in fact in arrears 
with his instalments, how could the Bank 
(the decree-holder) have applied for execu- 
tion of the decree?] 

If the payments were not properly certi- 
fied, the Court.was bound to assume that 
no Buch payments had been made, and it 
was not competentto go into evidence ag 
to payment on an application for execution 
of the decree. No doubt, under the rules 
framed by the Chief Court of Oudh, no 
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formal application by the decree-holder is 
necessary for certifying a payment, butin 
this case an applieation was, in point of 
fact, made by the decree-holder, So that 
undoubtedly there hasbeen an application 
and the Limitation Act applies. Applica- 
tions to certify have been held to beapplica- 
tions totake astep-in-aid of execution of the 
decree for purposes of Art. 182, sub-cl. (5) 
of the Limitation Actand a!fortiort such ap- 
plications come withinthe omnibus clause 
(Art. 181). 

Mr. DeGruyther, K. C.— Rule 168 of the 
Oudh Civil Digest is conclusive. It provides 
that “the certificate referred toin O. XXI, 
r. 2, Civil Procedure Code, 1908, shall be in 
the form appended below. It may be pre- 
Bented without any formal applieation and 
need not be stamped. butif accompanied by 
a formal application, such application must 
be stamped under the Court Fees Act in 
which case the value of the stamps shall 
not be charged as costs against the judg- 
ment-debtor.” It has been held over and 
over again in India that Art. 181 of the 
Limitation Act does not apply to purely 
ministerial matters upon which the Court 
makes no order. So far as Oudh is concern- 
ed, under r. 168, no application at all is 
necessary by the decree-holder to certify a 
payment. 


[Loro Partiimoas.—Your client (the 
decree-holder) in fact put in what purport- 
ed to bea formal application to certify.] 

It was merely an intimation to the Oourt, 
All the decree-holder has to do under the 
rules is to nojify the payment to the Court, 
which is a purely ministerial act, 

In addition to the authorities cited in 
the judgment of the Ohief Court, [see Pra- 
kash Singh v. Allahabad Bank Ltd. (1)] the 
following cases were referred to and discuss- 
ed inthe argument before their Lordships: 
Jalim Chand v. Yusufali Chaudhuri (9), 
Babubullar Roy v. Jogesh Chandra Baner- 
jee (3), Pandurang Balkrishna v. Jagya 
Bhan (4), Joti Prasad v. Srichand (8), 
Maung Law San v. Maung Po Thein (6), 
Sujan Singhv. Hira Singh (7), Lecky v. 


(1) 98 Ind. Cas, 353; 1 Luck. 428; 3 O. W. N. 829; 
A.I R. 1927 Oudh 7; 29 O. O. 358. 

(2) 86 Ind. Oes. 1051; 54 O. 143; A, IL. R. 1925 
Cal 1012. i 

(3) 50 Ind. Cas, 242; 23 O. W. N. 320. 

(4) 59 Ind. Oas. 399; 45 B. 91; 22 Bom. L. R. 1120. 

(5) 112 Ind. Oas, 73; 26 A. L. J. 966; A. I. R. 
1928 All. 629. 

(6) 84 Ind. Cas. 369; 2 R. 393; 3 Bur. L. J. 235; 
A. I. R. 1925 Rang. 26. 

(7) 12 A 399; A, W. N, (1890) 123, 
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Bank. of Upper India Ltd. (8), Baley 
Muhammad Sahi v. Aijanmal (9), Madan 
Mohan Banikyav. Harulel Kundu (10), 
' Azizan v. Matuk Lal Sahu (11), Viraraghava 
Reddi v Subbakka (12) Rungiah Goundan & 
Co. v. Nanjappa Row (13), Krishna Aiyar v. 
Savurimuthu Pillai (14) and:Fukeer Chand 
Bose v. Muddun Mahun Ghose (15). 
JUDGMENT. 

Sir Lancelot Sanderson.—Hy an 
Orderof His Majesty in Council dated 
the 22nd April, 1927, specisl leave was 
granted to the appellant Raja Shri Prakash 
Singh to appeal against the decree of the 
Ohief Court of Oudh, dated the 4th of 
October, 1920. 

The facta relevant to the appeal are as 
follows: 

By twe mortgage-deeds, one dated the 
24th March, 1911, to secure the sum of 
Rs. 3,50,000 and interest and the other 
dated the 20th March, 1913, to secure 
the sum of Rs. 12,00,000 and interest, 
certain property now belonging to the ap- 
pellant was mortgaged tothe respondents, 
In the year 1916 the respondents brought 
a suit in the: Court of the Subordinate 
Judge of Sitapur to recover the amount 
due on these two mortgages and future 
interest against Raja Debi Prakash Singh 
(the father of the appellant since deceased) 
and the appellant; and on the 4th Decem- 
ber, 1916, a decree was passed in the 
terms of a compromise made between the 
parties, 


By the said compromise it was agreed 
thata sum of Rs. 16,67,04942 6 was due 
under the said mortgages including in. 
terest and costa and it was provided that 
out of the aforesaid sum the sum of 
Rs. 3,754 for costs was to be paid 
within a week Ges this was done) and 
that the sum of Rs. 16,63,295-12 6 which 
after payment of costs would remain due 
was tobe paid by instalmentsof Rs, 60,000 
(to be paid on each 30th April of the 

ears 1917 to 1922 inclusive) and of 

. 80,000 (to be paid on each 3lat Octo- 
ber ofthe years 1917 to 1921 inclusive) 


(8) 9 Ind. Cas, 1023; 33 A. 539 at p. 536; 8 A.L. 

487. 

(8) 68 Ind. Oas. 780; 26 O. W. N. 539; 35 0. L. J. 

71; A. L R. 1922 Oal. 30. 

< KO 64 Ind. Cas. 72; 26 O, W. N. 534; 35 O. L.J. 
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fs 91 0, 437. 


. 


12) 5 M. 397 (F. B.). 
13) 26 M, 780; 13 M. L J. 412. 
14) 50 Ind. Oas. 584; 42 M. 333; 38 M, Li J. 
376; 9 L. W. 443; (1919) M, W. N. 218. 
(15) 13 W.R. (F. B.) 40; 4 B, L. R. (P, B.) 180. 
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and that the whole of the balance with 
interest as therein provided wasto be paid 
onthe 3lst October, 1922, and that the 
respondents should be entitled to take out 
execution for the whole amount as might 
then be due under the decree by an- 
nulment of instalments and to recover the 
same by sale of the mortgaged property 
in three cases, one of which was stated 
as follows:— 

: “Tf the instalments are only partly paid 
and the total ee in the payment of any 
instalment or instalments owing to such 
part paymeat amount to Rs. 60,000 or in 
other words, so long as the total unpaid 
amount of instalmentor instalments is below 
Rs, 60,000 the Bank" (that is the respond- 
ents) "will not acquire right to execute 
the decree but it will acquire right to - 
execute as soon as the arrears amount to 
Re. 60,000." 

It was also provided that in the event 
of the respondents having to execute 
their decree under the contingencies 
therein above mentioned, it should be open 
to the respondents to execute the decree 
without applying for and obtaining a 
decree absolute or final decree for the 
saleof the mortgaged properties, 

On the 14th March, 1917, the respondents 
certified to the Oourt of the learned 
Subordinate Judge, payments by the judg- 
ment-debtors, i.e, by the appellant and 
his father amounting to Rs, 40,000 and 
such payments were duly recorded. 

Further payments were made from time 
to time by the judgment-debtors to the 
respondents out of Court, the date of the 
last payment being 26th October, 1923. 
It was agreed by the learned Oounsel 
for the appellant that the total amount of 
unpaid instalments was below Rs. 60,900 
until April, 1922; in other words that the 
arrears of instalments for the firat time 
amounted to Rs. 60,0U0in April, 1922. 

With the exception of the Rs. 40,000 
already mentioned, the respondenta did 
not certify tothe Oourt any of the afore- 
said payments until the 8th of December 
1924. 

On that datea dqcument was filed on 
behalf of the respondents inthe Court of 
the learned Subordinate Judge. 

It was headed ‘Application under O. 
XXi, tr. 2, Civil Procedure Oode” and 
was as follow:— 

“The humble petition of Allahabad Bank 
Limited, Lucknow Brauch, plaintiff. decree- 
holder most respectfully showeth:— 

"1. That on the 4th December, 1916, a 
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decree for Re. 16,65,295-12-6 was passed 
against defendant No. l now dead and 
represented by defendant No. 2 and 
defendant No. 2 Kunwar Sri Prakash 
Singh tobe paid according to the instal- 
ments mentioned in para.3 of the 
compromise filed on behalf of the defend- 
ents and accepted by the plaintiff's Pleader 
and agent on 10th November,#1916, with 
interest at Rs, 7-8 per cent. per annum. 

"2. That under the compromise and the 
decree, it was provided that the decree 
shall stand as a decree for sale of the 
mortgaged property specified in the 
schedules À and B attached to the decree 
and the compromise. 

“3, That the Bank decree-holder has 
received Rs, 8,30,316-8 in part satisfaction 
of the aforesaid decree on different dates as 
per statement of decree account attached to 
this application. 

“4, Thatthe Bank decree-holder certifies 
the said payments made to it and prays that 
the Court may be pleased to record the same 
accordingly under O. XXI, r. 2 (1) of the 
Civil Procedure Code." 

The statement of decree account which 
was attached to the said document, set 
out the various payments, the last payment, 
as already stated, being under date 
26th October, 1923. 

The learned Subordinate Judge on the 
8th of December, 1924. recorded the said 
payments; no notice of this proceeding was 
given to the appellant, who at that time 
was the sole judgment-debtor, his father 
having died. 

On the 14th February, 1925, the respond- 
ents applied to the Court ofthe learned 
Subordinate Judge for execution of the 
decree, praying that Rs. 17,39,110 1-1 with 
interest as mentioned in the application 
should be realised by sale of the mortgaged 
property. 

The appellant filed written objections 
on the 23rd May, 1925, and raised further 
objections at the hearing. 

The learned Subordinate Judge framed 
the followingiasues:——  . 

(1) Is the execution application within 
time? . . 

(2 Whether the .certification and the 
recording of payments are invalid and 
barred by time? 

(3) Whether amount claimed is correct ? 

On the 15th May, 1926, the learned 
Subordinate Judge dismissed the appel- 
lant's objectsons, his findings on the issues 
being against the appellant -except in 
respect of certain sums wrongly claimed in 
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respect of interest, which he directed should 
be rectified. 

The appellant appealed to the Ohief 
Oourt of Oadh at Lucknow against the 
order of the learned Subordinate Judge, 
and on the 4th October, 1926, the learned 
Judges of the Ohief Court dismissed the 
appeal. The. learned Judges, in their 
judgment, stated: that the position taken 
up by the appellant was to the effect that— 

“Although the Bank applied for execution 
within three years of the firstdate when 
execution was permitted under the terms 
of the decree, in view of the circumstance 
that the judgment-debtor hai made 
sufficient payments in satisfaction of 
the instalments, the application for the 
execution is nevertheless time-barred, and 
the decree-holder is left without remedy in 
respect of the balance due, His learned 
Counsel has argued in support of this 
proposition upon three main points. He has 
argued that in the first place the Gourt ean- ` 
not recognise any payments or adjustments 
after the 14th March, 1917,on the plea that 
no certification can be accepted by a 
Court unless ithas been made within three 
years of the date of satisfaction. His 
second point is that on the date of the 
second certification, the 8th December, 
1924, the deoree had automatically become 
time-barred, inasmuch as there had been 
no certification between the 14th March, 
1917, and the 8th December, 1924. His 
third point isthat the decision of the trial 
Court to the effect, that there had been 
acknowledgments in writing by the 
judgment debtor which saved limitation, is 
incorrect.” 

The learned Judges held that a certifica- 
tion of payments by the  decree-holder 
under the provision of O. XXI, r. 2 (1) of 
the Firat Schedule to the Code of Civil 
Procedure of 1908 was not an application 
within the meaning of Art. 181 of the 
Indian Limitation Act of 1308, on which 
the appellant had based his argument, and 
consequently, that the application for execu- : 
tion was not time-barred. 

The learned Judges, relying on these 
findings, dismissed the appeal and did not 
decide the third point which related to the 
alleged acknowledgments in writing by 
the judgment- debtor. 

The argument presented to the Board 
on behalf of theappellant was tothe effect 
that a document filed by the decree-holder 
certifying a payment made out of Court 
under the provisions of O. XXI, r.2(1). 
aforesaid, is an application within the 
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meaning of Art. 181 of the Indian 
Limitation Act, and that it must be 
presented to the Court within three years 
ofthe date when the payment, which it is 
desired to certify, was made. 

It was further argued that an application 
by the decree-holder under the aforesaid 
rule cannot be made at & time when, bat for 
the payments sought to be recorded, the 
Statute would have run and the right 
to execute the decree would be time- 
barred. 

On this basis it was argued that in this 
case the Court ought not to have recognised 
any payments made after the 14th March, 
1917, on which date the payment of 
Rs. 40,000 was certified and recorded, and 
that on the 8th December, 1924, the decree, 
dated the 4th December, 1916, had become 
time-barred as there was no certification of 
payments by the decree. holder between 
d ped March, 1917, and the 8th December, 
1924, 

Ono the other hand, it was argued on 
behalf of the respondents that it was not 
nesessary for the deoree-holder to make a 
formal application when certifying a 

ayment out of Court under O. XXI, r. 2 
1), that the certification of payments made 
by the respondente under the said rule was 
not an application within Art. 181 of the 
Indian Limitation Act, and that there is no 
statutory period within which the decree. 
holder must certify to the Court a payment 
made to him by the judgment-debtor out 
of Court. 

Reliance was placed upon r, 168 of the 
Oadh Civil Digest and the form referred 
to in the said rule, and it was contended 
that the terms of the said rule showed 
that the contention ofthe respondents was 
correct. 

It was further argued on behalf of the 
respondents that they had no right to 
apply for execution until April, 1922, by 
reason of the payments made by the 
judgment-debtor, that such payments had 
beea certified by them to the Oourt, 
that the Court had recorded the payments, 
and, therefore, that the application for 
execution of the decree was made within 
time, 

Many decisions of the Courts in India 
were cited to their Lordships, and it is 
apparent from a consideration thereof that 
at one time there was a difference of opinion 
among the learned Judges who dealt with 
the matter. Their Lordships do not think 
it necessary to refer in detail to the cited 
cases; it is sufficient to say that in their 
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opinion the weight of authority, especially 
in the later decisions, seems to be in 
favour of the contention of the respondents 
—as, for instanos, Pandurang Balkrishna 
v. Jagya Bhan (4), Jalim Chandv. Yusafali 
Chaudhuri (2) and Joti Prasad v. Srichand 
(5). | 


It ia necessary, therefore, to consider 
whether the document fled by the re- 
spondenta in the Oourt of the learned 
Subordinate Judge on the 8th December, 
1924, wasan application within the meaning 
of Art, 181 :— 

Order XXI, r. 1 (1) is as followa :— 

“(1) All money payable undera decree 
shall be paid as followa, namely :— 

(a) into the Court whose daty it is to 
execute the decree; or 

b) out of Court to the decree-holder ; or 

M otherwise as the Court which made 
ihe decree directs. " 

Order XXI, r. 2, has three sub rules, and 
they provide as follows :— 

*"(1) Where any money payable under a 
decree of any kindis paid out of Court, or the 
decree is otherwise adjusted in whole orin 
part to the satisfaction of the decree-holder, 
the decree-holder shall certify such payment 
or adjustment to the Court whose duty it 
is to execute the decree, and the Oourt 
shall record the sams accordingly. 

“(2) The judgment-debtor also may 
inform the Court of such payment or 
adjustment, and apply to the Court to issue 
a notice to the decree-holder to show 
causs,ona day to be fixed by the Court, 
why such payment or adjustment should 
not be recorded as certified; and if, after 
service of such notice, the decree-holder 
fails to show cause why the payment or 
adjustment should not be recorded as 
certified, the Court shall record the same 
accordingly. 

“(3) A payment or adjustment, which 
has not been certified or recorded as 
aforesaid, shall not be recognized by any 
Oourt exacuting the decree " 

The terms of r 2(1) do not provide for 
any application being made by the decree- 
holder. d 

The provision is that where money 
payable under a decree is paid out of 
Oourt to the satisfaction of the decree- 
holder, the decree-holder shall certify the 
payment to the Court, and the Court shall 
record the same accordingly. 

The rule contemplatesa simple procedure, 
viz, a certification of payment by the 
deeree-holder to the Court and a record 
by the Court of the payment; it does not 
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providefor any notice being given to the 
judgment-debtor. 

Order XX, r. 2(2), provides anopportunity 
for the judgment-debtor to inform the 
Court of a payment made by him out of 
Oourt, and the procedure,gpecified by this 
gub-rule is very different nS the procedure 
referred to in sub-r. (1), 

The judgment-debtor may inform the 
Court of the payment and apply to the 
Court to issue a notice to the decree-holder 
to show cause why such payment should 
not be recorded. 

Sub-rule (2), therefore, does contemplate an 

application by the judgment-debtor; 
further, it provides for notice being given 
to the decree-holder, it affords an op- 
portunity for the decree-holder to appear, 
and it involves a judicial decision by the 
Court whether the payment should be 
recorded. 

It isto be noted that in the ease where 
an application under O. XXI, r. 2 (2) is 
made by the judgment-debtor for the issue 
of a notice to the decree-holder to show 
cause why a payment made out of Oourt of 
any money payable under a decree should 
not be recorded as certified, it is provided 
by Art. 174 of the Schedule of the Indian 
Limitation Aot that such application shall 
be made within 90 days of theitime when 
the payment was made. 

There is no express Article of the 
Limitation Act applicable to the certifica- 
tion by the decree-holder of a payment 
made out bf Court to him. 

It is difficult to understand why the 
Legislature should have prescribed a 
specified time for the application under 
O XXI, r. 2/2) and should have made no 
specific provision of limitation with regard 
to the procedure of certifying by the 
decree-bolder under O. XXI, r. 2 (1) if such 
procedure ware regarded as an “applica. 
tion" within the meaning of the Limita- 
tion Act. : 

It is also dificult to understand why the 
Legislature, according to the contention of 
the appellant, should have prescribed a 
period of three years from the date of 
payment within which the decree holder 
might cartify the payment, and at the same 
time provide that the judgment-debtor 
must make his application under O. XXI, 
r, 2 (2) within 90 days of the payment. 

The terms of O. XXI, r. 2 (l) in their 
ordinary meaning do not involve any 
application by the  deoree-holder: the 
decree-holder would comply with the terms 
of the rale if he were to certify to the 
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Court that money payable under the 
decree had been paid to him out of Gourt, 
and it would then rest with the Court to 
record the payment in accordance with the 
provisions of the rule. 

The rule imposes a duty upon the decree- 
holder to certify the payment, and a duty 
upon the Court upon such certificate being 
given to record such payment, 

Fule 2 (3) provides that a payment which 
has not been certified as recorded as afore- 
said shall not be recognised by any Court 
executing the deeree. 


The provision in r.2(3) no doubt was 
inserted for good reasons known to the 
Legislature, and itis obvious that the pro- 
vision must tend tosimplify and expedite 
the proceedings in the Court executing 
the decree. There is nothing, however, in 
sub-r. (3) to indicate that the Legislature 
intended that the certification of a payment 
by the decree-holder under sub-r. (1) should 
be treated ag an “application”. 


The above-mentioned rules contemplate 
that the decree-holder, to whom a payment 
has been made by the judgment debtor 
out of Court, should certify such payment 
to the Court within a reasonable time in 
order that it might be recorded by the 
Court, and the judgment-debtor is protect- 
ed by the provision that in the event of 
the decree-holder failing to certify the 
payment to the Court, the judgment- 
debtor may apply to the Oourt for a notice 
to issue to the judgment-creditor to show 
cause why*the payment should not be 
recorded as certified, provision being made 
by Art. 174 of the Limitation Act that 
such application by the judgment-debtor 
must be made within 90 days of the 
time when payment was made. In view 
of these provisions, apparently it was not 
thought necessary to provide any specific 
time within which the judgment-creditor 
Y ved the payment under O. XXI, 
r. 2 (1). è 

Having regard to the ordinary meaning 
of the words used in O. XXI, r. 2 (1), the 
difference between the procedure under 
r. 2(L) andthe procedure under r 2(2) 
andthe above-mentioned scheme of the 
provisions contained in the said rules, their 
Lordships ara of opinion that the mere 
certification by the decree-holder of a 
payment to him out of Oourt by the 
judgment-debtor under O. XXI, r. 2 (1) 
is not an applisation within the msaning 
of Art. 18lofthe Sohedule of the Indian 
Limitation Act, 
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It was, however, argued on behalf of 
the appellant that in this case the respond- 
ents had not confined themselves to 
certifying the payments in question, bat 
that they had, in fact, made an “applica- 
tion" within the meaning of Art 181, 
and reference was made to the document 
filed by the respondents on the 8th De- 
cember, 1924, 

It is true that the document is heaged 
“A pplication under O. XXI, r. 2, Oivil, Proce- 
dure Oode," and it is in the form of a 
petition wherein the facts relied upon are 
set out, 

In para. 4, however, it is stated 
that the Bank decree-holder certifies the 
said payments made to it and prays 
that the Court may be pleased to record 
the same accordingly under O. XXI,r. 2 (1) 
of the Civil Procedure Oode. 

This paragraph contains the certificate 
which is required by O. XXI, r. 2 (1), and 
the prayer is no more than a request 
that the Court will carry out the provisions 
of therule and record the payments. It 
is clear that the respondents intended to 
certify and did certify in accordance with 
the above-mentioned role, and the mere 
fact that the document was called an 
“application” and was in the form of a 
petition cannot, in their Lordships’ opinion, 
alter the real natureof the procedure and 
convert what was really no more than a 
certificate of certain payments into an 
“application” within the meaning of 
Art. 181. 

It was further argued that in some 
cases in India it had been held that where 
adecree holder had proceeded to certify 
& payment which had been made out of 
Oourt in satisfaction of a decree, he had 
taken a step-in-aid of execution of the decree 
within the meaning of Art. 182 (5) of the 
Indian Limitation Act, and that if such 
procedure were held to be an application 
forthe purposes of Art. 182 (5), it must 
aleo bean application within the meaning 
of Art. 181. 

Their Lordships do not thinkit necessary 
in this appeal to express any opinion with 
reference to the cited cases dealing with 
matters which were held to be step-in-aid 
of execution of a decree or order. 

Each case must depend upon the facts 
relating thereto, and it is sufficient for the 
disposal ofthisappeal for their Lordships 
to hold that the document of the 8th 
December, 1924, was in effect no more 
than a certification of payments by the 
respondents, and that such certification 
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was notan application within the mean- 
ing of Art. 181 of the Indian Limitation 
Act. 

Consequently, the application for ex- 
ecution of the decree by reason of the 
payments certified and recorded was not 
time-barred. 

The above-mentioned conclusion renders 
it unnecessary for their Lordships to con- 
Bider the question relating to the alleged 
acknowledgments in writing, and it should 
be noted that the learned Counsel were not 
called upon to present their arguments in 
respect of that question. 

For the above-mentioned reasons their 
Lordships are of opinion that the appeal 
should be dismissed with costs and they 
will humbly advise His Majesty accord- 


ingly. 
K. J. R. Appeal dismissed, 
Solicitors for the Appellant:—Messrs 
Barrow, Rogera & Nevil. 


Solicitors for the Respondents:—Mesers. 
T, L, Wilson & Co. 


PRIVY COUNCIL. 
APPEAL FROM THR NAGPOUR JUDICIAL, 
OoaraissIONBR'S Count. 
January 22, 1929, 
Present:—Viscount Dunedin, Lord 
Shaw, Lord Blanesburgh and 
Bir John Wallis. 
ATMARAM BHAGWANT GHADGAY 
—-APPELLANT 


versus 
| Tas COLLECTOR or NAGPUR— 
RESPONDENT 

Land ms iei Act (I of 1894)—A ward of com- 
pensation—Principles—Appeals io Privy Council on 
questions of valuation—Interference—Acceptance of 
Collector's award by other owners, effect of. 

An owner of lands compulsorily acquired under 
The Land ‘Acquisition Act, 1894, is entitled to the 
value to himself of the property in its actual 
condition at the time of ex-propriation with all its 
then existing advantages and with all its 
future possibilities, excluding only any advantage 
due to the carrying out of the scheme for the 

urposes for which the property was being acquired. 
p. 580, col. 1.] 

In determining the amount of compensation to be 
awarded for land acquired under the Act, the fact 
that the owners of other plots of land acquired in 
the course of the same proceedings have accepted 
the Collector's award, is not decisive. [p. 590, col. 
2. 

appeals involving questions of valuation, the 
Judicial Committee will not interfere with the 
decree complained of unless some erroneous principle 
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has been invoked or some important piece of 
evidence has been overlooked or misapp ied, [p. 
590, col. 1.] i. 

Where the Courts in India differed ígs. to the 
amount to be awarded to the owner ascom tion 
for the compulsory acquisition of his land, nd it 
appeared that the trial Judge in arriving abi his 
conclusion governed himself by sound principle, but 
the Appellate Court, acting on a wrong and mistaken 

rinciple, reversed the findingof the trial Judge, their 

rdehips of the Privy Council set aside the order of 
the Appellate Court and restored that of the firat 
Court. [p. 591, col 2.) 


Appeal against a decree made on the 
13th October, 1923, under the Land Ac- 
quisition Act I of 1894, by the Oourt of 
the Judicial Oommissioner, Oentral Pro- 
vinces, (Messrs. Hallifax and Baker), vary- 
ing an award made onthe 29th August, 
1921, by the District Judge, of Nagpur, on 
ri reference made under s. 81 of the said 

ct, 

Messrs. Lowndes, K. C., and Wallach, for 
the Appellant. 

Messrs. Dune, K. C., and K. Brown, for 
the Respondent. 

Mr. Lowndes, K. C.—The scheme of the 
Land Acquisition Aet is that the 
Collector makes the award, and if the parties 
do not accept it, referenceis made to the 
Court. The Board have, no doubt, ruled 
that when appeals are brought here, they 
will not gointo questions of mere valua- 
tion, but those decisions are distinguish- 
able. The Appellate Court acted illegal- 
ly in admitting additional evidence: They 
could doso only on certain conditions; see 
the Civil Procedure Code, 1908, O. XLI, 
r. 27, and Lord Robertson's judgmant in 
Kessowji Issur v. Great Indian Peninsula 
Railway Company (1). 

[Siz Joan Watuis.—Did not the oth 
people accept the Collector's award?] id 

eB, 

[Sir Jous WaLLIs.—Of course, you have 
a right to go before the Court with fresh 
evidence. } 


As regards the Collector's functions i 
land acquisition cases: see Hzra v. Secretary 
of State for India (2). 

Mr. Dunne, K. C.— The Judicial Com- 
mittee will not review the decree of an 
Indian Appellate Court merely upon ques- 
tions of value: see Nowroji Rustomji Wadia 


9 Bom. L. R 671; 11 
A.L. J. 461; 17 M. L. 


4; 10. L. J, 297; 7 
33 L A, 93; 8 Sar. P, 
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v, Government of Bombay (3)and Narsingh 
Daa v. Secretary of State for India (4). 

{Lorp BuanssporGa.—Lord Buckmaster 
in Narsingh Das v. Secretary of State for 
India (4) is not obviously referring to 
cases where there has been a difference of 
opinion in India, the trial Oourt taking 
one viewand the High Oourt taking an- 
other. I donot think that the judgment in 

rsingh Dasv. Secretary of State for 
India (4) coversa case where you have 
diametrically opposite views taken by the 
Courts in India | 

The Board have said that they will not go 
into questions of valuation. 

[Lorp DuNNEDIN.—But the judgment 
now under appeal seems on the face of it 
to be palpably wrong. 

The Privy Council have laid down asa 
working rule of practice that appeals in 
valuation cases will only be entertained 
on questions of principle. 

[Loro Dunnapin.—The proper standard 
of valuation is the potential value of the 
property. | 

[Sir Joan Watiis.—Does not the build- 
ing of Railway quarters enhance the value of 
the land?] 

[Loro BLANESBURGH.— The Court of Ap- 
peal have set aside, on mistaken grounds, 
the very considered judgment of the trial 
Judge. They do not discuss anything about 
the Railway quarters, eto, but base their 
decision simply on the fact that other 
people have accepted the price offered by 
the Collector.) 

[Logo DoxNEDIN.—The Appellate Court 
donot deal with the case at all. 

[Siz Joan Warrrs.— The other owners 
apparently did not quite understand the 
principles of the Land Acquisition Act 
when they accepted the Collector's award. 
It has not been shown if they had consider- 
ed the question of potential value.) 

Loup BarmssBURGS.— We find that the 
trial Judge, upon evidence and applying 
the correst principles, came to a certain 
conclusion, The Judicial Oommissioners 
do notconsiderthe case at allfrom that 
point of view. Why should not the Board, 
according to the rule laid down by Lord 
Buckmaster in Narsingh Dasv. Secretary 

. Cas. 48; 49 B. 700; 23 A. L. J. 808; 2 
o N eh ALT «t 1995 P. O. 211; 49 M. LJ, 


933: 27 Bom L. R. 1140; 42 O. L. J. 143; L. R. 6 
A (P. O.) 154; 23 L. W. 46; 366. W. N. 386; (1926) 
M.W N.918:52-1 A 307 (P. O.). 

(4) 86 Ind. Cas, 556; 6 Lah. 69; 23 A L.J. 113; 2 . 
`W. N. 187: 48 M. L. J. 386; A. L R. 1925 P. O. 
91; L. R. 6 A. (P. 0) 64; 27 Bom. L. R. 783; 29 
O. W. N.822; 52 LA. 133 (P. ©). 
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of State for India (4) and by Lord Sumner 
in Nowrojt Rustomji Wadia v. Government 
of Bombay (3) accept the valuation arrived 
at by the trial Judge, who applied the 
right principles to the case? The Judi- 
cial Commissioners give quite wrong rea- 
Bong for coming to a contrary conclusion. ] 

Isubmit that the factthat the other proprie- 
torsi accepted the award, is some evidence 
of value. Ifthe learned Judicial Commfs- 
sioners had present to their minds the prin- 
ciples laid down by this Board, your Lord- 
ships wil not interfere. I submit that 
they did bear those principles in mind in 
deciding the case. f 

[Logo BraNBsBURGH.—The Judicial Oom- 
missioners do not consider the evidence at 
all; they leave out of consideration. every 
element except the circumstance that the 
other owners accepted the award: See Land 
Acquisition Act, s. 24.] 

[Sie Jonn WaALLI8.—You cannot take into 
consideration the fact that the land is 
wanted for a Railway, but surely you can 
take into consideration that it adjoins a 
Railway. | 

Section 24 of the Act expressly enacts 
that the Oourt shall not take into considera- 
tion any increase to the value of the land 
acquired likely to accrue from the use to 
which it will be put when acquired. 

The Judicial Commissioners had before 
them the question, whether the land should 
be valued as agricultural land or as poten- 
tial building site, and they rightly took 
into consideration the fact that the other 
proprietors treated it as agrigulfural laud 
and not potential building site. 

The additional evidence was rightly ad- 
mitted in appeal. The rule laid dowa by 
Lord Robertson in Kessowjis case (1) 
has since been qualified by the 
pronouncement of the Board in Indrajit 
Pratap Bahadur Sahi v. Amar Singh (8). 

Mr. Lowndes, K. C., was not called upon 


to reply. 
JUDGMENT. 

Lord Blanesburgh—In 1919 the 
Government of India acquired, under the 
provisions of the Land Acquisition Act I of 
1894, for the purposes of the extension of 
the Hump Yard of the Great Indian 
Peninsular Railway at Nagpur, an area of 
258 acres, then under cultivation and with- 
in the holdings of 25 different owners. ‘The 


(5) 74 Ind. Cas. 747; 2 Pat. 676; 21 A. L. J. 554; 4 
P. L. T. 447; A LR. 1923 (P. O.) 128; < 
315; 33 M. L. T, 233; 45 M. L, J. ; 18 L. W. 
128; 25 Bom. L, R. 1358; 280, W, N, 277; 39 O. L. 
g. 918; 00 I A. 189 (P. 0). 
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appellant wadone of these owners, claiming 
in respectof 34 acres of the land so ac- 
quired. His holding consisted of a main 
plot, with two separate patches adjacent 
thereto, so small, however, that, as has 
throughout been agreed, these patches can 
have no effect upon the considerations in 
accordance with which the value of the 
appellant's whole area must be determined, 
The Oollestor acting under s. 11 of the Act, 
and treating the land as agricultural land 
only, awarded compensation to the appel- 
lant at a flat rate of Rs. 60 per acre. Indeed, 
he awarded the same flat ,rate, in respect 
of their holdings, to all the 25 owners of 
the 258 acres. And, although no serious 
cage has been made against it if properly 
based upon agricultural value, the award 
of the Oollector must have been in the 
nature of an agreeable surprise to the under- 
takers. The estimated cost of acquisition 
had been, as appears from the Land Acquisi- 
tion Officer’s report, Rs. 62.000. The 
aggregate sum actually awarded amounted 
to Rs. 35,470 only. 

The appellant did not accept the award, 
and he duly required the valuation of his 
land to be referred for the determination of 
the Court under s. 18 of the Act. He 
claimed compensation at the rate of Rs. 2,000 
an acre—a valuation based upon his asser- 
tion, not in the event established, that his 
land was an actual building site, and 
that it should be valued accordingly. 

The case was in due course referred by 
the Land Acquisition Officer to the 
Additional District Judge of Nagpur, and 
before him voluminous evidence, both 
documentary and oral, was produced from 
both sides. 

The Collector, in his reply to the appel- 
lant's written statement, referred to a fact, 
Bince more definitely ascertained, that the 
owners of the 258 acres, other than the 
appellant, had accepted the Collector's award 
go far as they individually were concerned. 
It does not, however, appear that before the 
learned District Judge there was attached 
to this circumstance, by either side, the 
decisive significance whieh by the Court of 
the Judicial Oommissionar was ultimately 
attributed to it. Before the learned District 
Judge the evidence was directed rather to 
the question whether the appellant’s land, 
although hitherto used only for agricultural 
purposes was or was not adapted for building, 
The value of building land in its neighbour- 
hood, and the probable direction of the 
prospective development of Nagpur, with 
the remoteness or otherwise of that event, 
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were canvassed, with much elaboration, by 
witnesses on each side. Inthe result, the 
learned District Judge, greatly impressed 
by one of the appellant's witnesses, Mr, 
Kashinath Bhide, a Municipal Engineer, 
came to the conclusion that the appellant's 
lands should be valued on the basis of their 
being “problematical building sites in an 
undeveloped form." On the same basis, 
Mr, Kashinath Bhide had valued the lands 
at Re. 500 an acre: but the learned Judge 
being of opinion that the engineer had 
attached undue importance to some of the 
favourable features in the situation of the 
appellant's lands, and that the period 
of development might be more distant, and 
would be more prolonged than the engineer 
had anticipated, reached the conclusion 
that upon that basisthe proper compensa- 
tion to be allowed the appellant was Ks. 300 
an acre. By his award ofthe 29th August, 
1821, whereby he declared that the appel- 
lant was entitled to Rs. 10,137 compensa- 
tion, with Rs. 1,520-8 in respect of com- 
pulsory acquisition, he gave effect to that 
conclusion. The learned Judge's decision 
was that the appellant should receive 
Rs. 11,657, with interest thereon at 6 per 
` cent. per annum from the 5th November, 
1921, till payment. Each party was 
directed to pay his own costs, each having 
partially failed, 

Now, the proper principles applicable to 
the case were notin controversy before the 
Board. An owner of lands in the position 
of the appellant is entitled, it was agreed, 
to the valueto himself of the property in 
ita actual eondition at the time ofex-propria- 
tion with allits then existing advantages 
and with all its future possibilities, exclud- 
ing only any advantage due to the carrying 
outof the scheme for the purposes for 
which the property was being acquired. 

Andthe position of the Board in such 
matters is equally clearly settled. In appeals 
involving questions of valuation, the decree 
complained of will not be interfered with by 
their Lordships unless some erroneous prin- 
ciple has been invoked or some import- 
ant pieee of evidence has been overlooked 
or misapplied. . 

And, so far as the order of the District 
Judge is concerned, it appears to their 
Lordships, and it is convenient at once to 
gay 80, that in reaching his conclueion the 
learned Judge upon the materials before 
him governed himself by sound principle. 
Nor has anything been shown to their Lord- 
Bhips which would lead them to the conclu- 
gion that he had not before him evidence 
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on which he might fairly reach the oonclu- 
sion at which he arrived. 

From his decision, however, the Collector 
appealed to the Judicial Commissioner for 
the Oentral Provinces, asking that the 
award ofthe District Judge might ba revers- 
ed and that ofthe Land Acquisition Officer 
restored. On that appeal the Collector 
sought to emphasise as his main contention ' 
the inference to be deduced from the action 
of the other owners already alluded to, and 
before the case was opened his Counsel 
asked that the records of the Land Acquisi- 
tion Officer’s proceedings in relations to the 
acquisition of the whole 258 acres might be 
received in evidence so as to show the cir- 
cumstances of the owners, who, other than 
the appellant, had accepted the rate offered 
without claiming any reference tothe Oivil 
Court. The appellant's Counsel objected 
and claimed the right to cross-examine these 
ownere; healso asked for leave himself to 
tender evidence of recent sales of land in 
the immediate vicinity. In the result the 
Court, admitting all the evidence, directed 
it to be taken in the lower Court, and to be 
returned for consideration at the adjourned 
hearing of the appeal. 

The evidence was accordingly so taken, 
although, strangely enough, the owners, 
vouched by the Collector, were left to be 
called by theappellant and were cross-ex- 
amined not on his behalf but by Oounsel 
for the Collector. Even so, however, the 
general result of their evidence was, as 
their Lordships think, to show how unreli- 
able as a basis of the true value, even of 
their own land, was the fact that they had 
each accepted the officer's award. It was 
with the utmost reluctance that most of 
them had done so: some were fearful of 
fighting the Goverament:; others were with- 
out funds for such a contest. To their 
Lordships it seems that if their evidence 
as a whole pointed to any conclusion at all, 
it was that the Janda of the different owners 
were notof & uniform value, possibly not 
even for agricultural purposes certainly for 
no other, while in few of the cases could 
the acceptance of the Oollector's award be 
of itself regarded as a true indication even 
of the value as betweena willing seller and a 
willing buyer oftheland actually in question. 

Yetthis wasthe only evidence to which 
the learned Judges of the Court of the 
Judieial Commissioner finally had regard 
in fixing the value of the appellant's land. 

The gist of their decision is to be found 
in the following three paragraphs of their 
judgment:— 
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"4, Many rulings have been cited in thia 
Court in regard to the principles on which 
the compensation in such cases as this 
ought to be fixed, and long arguments 
have been addressed to us to show that the 
land ought to be regarded as building sites 
and not as agricultural land and that the 
town of Nagpur is spreading in that direc- 
tion. But there is in practice one way only 
of applying those principles and of asger- 
taining the facts on which their application 
depends, and that is by taking evidence of 
the prices paid for similar land in similar 
circumstances. This evidence is often diffi- 
cult to get, but it happens that we have in 
this case the most satisfactory possible evi- 
dence, at which nobody in the Oivil Court 
took the trouble to look. 

“5. The area of 223°87 surrounding what is 
practically the whole of the plot under con- 
sideration was acquired from twenty-four 
different owners. Every one of them has 
accepted the award of the Collector, in 
which the rates were exactly the same as 
those given by him to the claimant, roughly 
Rs, 30 an acre, and not one of them even 
demanded areference to the Civil Oourt. 
Ten of them accepted the Collector's rates 
without any demur at all. One asked for 
Rs. 60 an acre, one for Rs. 100, five for 
Rs. 200, two for Ra. 250, one each for Rs, 300, 
Rs. 1400, Rs. 500 and Rs. 1,000, and one, 
like the present claimant, for Rs, 2,000, but 
not one of them went beyond making a 
formal sort of demand. It is hard to im- 
agine better evidence of the sufficiency of the 
rates on which the Collector's , caleulation 
of the compensation is based: 

“6, A good deal of evidence has been 
given of the high prices paid for land close 
to that in question though alittle nearer the 
town. That the landin question is outside 
the area for which these high prices can be 
obtained is proved by the fact that a por- 
tion ofthe land for which the lower price 
has been accepted without demur lies be- 
tween it and that area. An attempt has 
also been made toshow by cross-examina- 
tion of afew of the twenty-four owners who 
accepted the award of the Oollector, that 
they refrained from contesting it for reasons 
other than that they were of opinion that 
they would not get any more by doing so, 
This has naturally failed entirely.” 

It will be noted that the learned Judicial 
Commissioners were apparently of opinion 
that the cross-examination of the owners 
had been condueted by the appellant, and 
not, as it was, by the Collector. But, apart 
from that consideration, their Lordships 


ATMARAM BHA@WANT GHADGAY V. COLLECTOR OF NAGPUR, 


591 


cannot, as they have already indicated, 
agree with the learned Judieial Commis- 
sioners’ view of the evidence. Its true result, 
as they have already stated, only serves, as 
they think, toemphasise the error of prin- 
ciple into which the learned Judicial 
Oommissioners fell when they ignored all 
the considerations pertinent to the appel- 
Jant's own lands to which the learned Dia- 
trict Judge addressed himself so care- 
fully and founded themselves exclusively 
on the evidence as to the price accepted 
for other plots, the conditions of which 
were certainly mot fully before them. 
Indeed, a mere inspection of the plan of all 
the plots putin and agreed shows even 
to casual observation that the situation of 
the appellant's land with regard to such 
matters as access and building conveni- 
ence,may well be superior to these of 


nearly all, not indeed to all, 
the other plots acquired. It ia in 
short hardly too much to say that 


the Appellate Court, in its exclusive reli- 
ance upon the attitude of the owners 
other than the appellant, were within an 
ace of ignoring the prohibition imposed 
upon them by s. 21 of the Act and of 
extending the range of the inquiry beyond 
the statutory limit thereby set. 

In these circumstances their Lordships 
cannot donbt that the Court of the Judicial 
Commissioner, which, by its judgment 
of the 13th October, 1923, set aside for the 
reasons just set forth the award of the 
learned District Judge, and restored that 
of the Oollector, acted on a wrong principle, 
which the appellant is entitled to ask the 
Board to correct. 

In their Lordships' judgment the order 
of the Oourt of the Judicial, Commissioner, 
based upon that mistaken principle, should 
be set aside, and, as it has not been 
shown that the attitude of the other 
owners did not receive at his hand all 
the consideration it deserved, and as no 
other objection to which their Lordships 
can have regard has been taken to it, 
they think that the order of the learned 
District Judge must be restored. And 
their Lordships will humbly advise His 
Majesty accordingly. The respondentwill 
pay the appellant’s costsin the Judicial 
Oommiesioner's Court and of this appeal, 

K. J. R. Order set aside. 

Solicitors for the Appellant:—Mesers. 7. 
L. Wilson & Co. 

Solicitor for the 


Respondent:—The 
Solicitor, India Office. 
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PRIVY COUNCIL. 
APPEAL FROM THB Patna Hick Court, 
January 22nd 1929, 

Present :—Viscount Dunedin, 
Lord Shaw, Lord Blanesburgh 
and Sir John Wallis. 
Maharajadhiraj Big RAMESHWAR 
SINGH AND ANOTHRR—A PPELLANTS 
—DREBNDANTB 


versus 
BAJIT LAL PATHAK AND OTHERS 
—PLAINTIFES— RESPONDENTS, 

Ejectment  suit—Onus of  proof—Presumption 
against defendant who withholds best evidence in 
his sion. . 
ere the defendant,in an action of ejectment, 
with a view to take advantage of the abstract doctrine 
of the onus of prooi upon & plaintiff in ejectment, 
withholds the best evidence in his possession whi 
would have tlearly helped the Court in deciding the 

uestion at issue, a presumption would arise that 
the non-production of such evidenee was due to the 
fear that, if produced, it would either establish the 
plaintiff's claim or be otherwise prejudicial to the 
case made by the defendant. 

Observations of Lord Shaw in Murugesam Pillai v. 
Manickavasaka Desika Gnana Sambanda Pandara 
Sannadht (1), relied upon. 


Appeal against a decree of the High 
Court, Patna, dated the 4th Janu- 
ary, 1926, (Jwala Prasad and Bucknill, JJ.,) 
reversing that of the Subordinate Judge, 
Purnea, dated the 20th February, 1922, 


FAOTS.—The main question for deter 
mination on the present appeal was whe- 
ther thelandsin dispute in Mauza Bela 
Pemo (44 bighas 8 kathas) were the jote 
lands of the plaintiff respondent, Bajit Lal 
Pathak, The Subordinate Judge found 
against him, but the High Oourt found in 
his favour. 


Messrs. Dunne, K.C. and K. Brown, for 
the Appellants . 

Mr. Wallach, for the Respondents. 

Mr. Dunne, K. C., argued that the High 
Court had, in effect, placed the onus of 
proof upon the appellants (defendants) 
It is undoubted law that in an action of 
ejectment the burden is upon the plaint- 
iff, 


: JUDGMENT. 


Lord Blanesburgh.—The question 
at issue in this suit is as to the ownership of 
some 44 bighas8 kathas of agricultural 
land lying within the ambit of the mauza 
of Bela Pemoin the zemindari of the 
Maharajah of Darbangha. The lands con- 
stitute the bulk of a single well-defined 
block of three joies having a total erea 
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described throughout the proceedings as 
of 59 bighasand 8 kathas. The remain- 
ing 15 bighas 4 kathas occupy a central 
position in the block, being surrounded by 
the 44 bighas. The whole area has been 
claimed by Bajit Lal Pathak, the first res- 
pondent. Butit is his claim to the 44 
bighas which is alone in question in this 
suit, His claim tothe 15 bighas has been 
deal with in a separate suit to which, with 
its result, reference will later on be made. 

The history of the landsis voluminous; 
but as it has been detailed with much 
care and precision in the judgments be- 
low, it need not be again elaborated 
here. 

The plaintiff's case—and by the term 
"plaintiff" their Lordships when they use 
it will refer to the first respondent, who 
in all proceedings has been the real con- 
testant on one side, justas when they use 
the term “defendant” they will refer to 
the first appellant, the Maharajah of 
Darbangha, who has in all proceedings 
been the real contestant on the other side; 
the plaintiff's case has been that the lands 
formed three hereditary jotes held by his 
ancestors with occupancy rights and 
enjoyed by himself and his tenants until 
the time when, shortly before this action 
was brought, he was displaced from 
possession. 

In this suit,in which the plaintiff seeks 
to recover the lands of which he was so 
dispossessed, many issues were raised by 
the defendant. Some of these must be 
referred te, not because they remain 
active, but because the fect that the cefen- 
dant raised them and failed, may havea 
bearing on the question which still re- 
mains for decision. That is the single 
question whether the 44 bighas claimed by 
the plaintiff or any of them form part of 
his three jotes. Itis a mere question of 
identity of parcels, The doubt upon it— 
one raised by the defendant very late in 
the day—is occasioned by some kind of 
change which 30 or more years ago took 

lace in the course of the River Kosi, flow- 
ing through or near the village. What 
then actually happened has been differently 
described by the defendant at differentstages 
of the dispute, and to this specific matter 
their Lordships must for a special reason 
return later. It suffices to say now that 
for a period ‘of l2 or more years, between 
1895 and 1907 andas aresult of the visi- 
tation, whatever was its nature, much of 
the land of the village fell out of enlti- 
vation, and, when ultimately deliverance 
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came and the lands were in process of 
restoration to husbandry, it was found 
that the plaintiff on the one hand and 
the defendant onthe other wereranged as 
rival claimants for the whole block. 

There was at this time, and for long 
after, no question as to the particular 
lauds claimed by each side. Both parties 
had got kabuliyats from their own respective 
tenants with whom thelands had already 
been settled, and the terms of ege 
kabuliyats suffieiently show that the con- 
testants, if they were agreed on nothing 
else, were at one asto the identity of the 
land they were each claiming: the defendant 
asserting his right thereto as Parti of the 
Raj, which he might settle with whom 
he pleased; the plaintiff's claim being that 
already stated. Nor was this question of 
identity raised when the contest as to 
these lands first became acute. This was 
in 1916. The plaintiff had erected on the 
lands a kamatghar. A body of men 
acting, asit was alleged, at the instiga- 
tion of the Raj, brokein and almost de- 
molished it, Only the thatch was left 
hanging on two poles, and the other materials 
were scattered and destroyed. In the cri- 
minal proceedings under s. 145 of the 
Oriminal Procedure Code which ensued 
the question who was in de facto posses- 
-sion of the lands on which the kamatghar 
was placad had to be determined, and 
in view of the case which the defendant 
has set up in these proceedings and of 
the issue which alone survives it is rele- 
vant to see what were the allegations of fact 
upon which his defence was ‘then reated, 
Those were that the mauza was inbabited 
an i cultivated up to 1835. About that time 
Owing to a cianga in the course of the 
river, there was deposit of sand and 
growth of jungle in the village which 
consequently became unfit for cultivation. 
The tenants left the place and settled 
elsewhere, The plaintiff also leftand made 
no arrangement for payment of rent. As 
the whole mauza practically was deserted 
ihe defendant was entitled to treat the 
lands as abandoned, and hs did. After 
some years the condition of the village 
improved and the Raj got the lands 
surveyed. . This took place in 1903-1911. 
Tne plaintif having abandoned his landa 
these survey papers contain no mention 
of them as being in his family. The plaint- 
iffa efforts to get back his old lands by 
depositing the rent thereof in Court, by 
taking kabuliyats after settlement, were all 
subsequent. Sach was the case of the 
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defendant as appears from the judgments 
in the criminal proceedings. It was no 
part of that case, it will be sesn, that the 
jotes of the plaintiff were not well-known 
and recognisad. The contention was that 
they had been abandoned. Nor was any 
doubt thrown on the identity of these 
jotes with the lands then claimed by the 
plaintiff. No case, indeed, other than one 
of abandonment was made and the 
abandonment was said to have been oo- 
casioned by a deposit of sand and growth 
of jungle resulting from a change in the 
course of the river. There is no reference 
toany flood. 

The details of these criminal proceedings 
and of further proceedings of a like 
kind with reference to the lands, are 
fally described in the judgments below. 
They resulted ina final order of 21at July, 
1920, whereby the plaintiff was left in 
de facto possession of the 15 bighas and the 
defendant in possession of the 44 bighas. 
This led to the institution of two suils. 
The first is the present suit, in which 
the plaintiff claims possession of the 44 
bighas in regard to which the Criminal 
Oourt had found against him; the second 
was that already referred to, in which it was 
claimed that the Maharaja of Darbangha 
and his lessees were entitled to possession 
of the 15 bighas. In the second suit the 
Maharaja has failed. The Munsif decided 
against him on the 31st March, 1924, and 
his decision was affirmed on appeal by 
the District Judge of Parnea and by the 
High Court on second appeal on the 4th 
January, 1926. The result is that it has 
been finally decided that the 15 bighas 
appertain to and are included in the sn- 
cestral jotes of the plaintiff and this land 
as has already been atated, is inthe centre 
of the block the remaining 44 bighas of 
which are the subject-matter of the present 
Suit. That suit was dismissed by the Sub- 
ordinate Judge of Purnea by a decrea 
of the 20th February, 1922, but on appeal 
the suit was decreed by the High Gourt 
of Judicature at Patna on the 4th of Janu- 
ary, 1926. It is from that decree that the 
Maharaja and his tenant now appeal to 
the Board. ° 

The answer to the plaintiff's claim in 
the suit made by the written statement 
of the defendant was in striking conflict 
with the defencea relied upon in the cri- 
minal proceedings. The plaintiff, it is there 
alleged, had no jote land atall in Mauza 
Bela Pemo with right of occupancy either 
ancestral or self-acquired; his predecessor- 
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ireintereset had no jote land in Bela Pemo 
which was heritable. The lands in suit 
never formed part of parcel of any jote 
land of the plaintiff and the land claimed 
was Raj Partiland belonging to the de- 
fendant. Almost the entire Mauga Bela 
Pemo having been inundated by the River 
Kosi, became, it was alleged, absolutely 
unfit for cultivation in the year 1895, and 
it remained in that condition till the year 
1907, when the lands of the mauza began 
gradually to be reclaimed. It was then 
: that the plaintiff, who is a shrewd and 
designing man, beganto make documents 
inrespect of the lands. Such was the 
defence to this suit. As will be observed, 
the allegation prominently made that the 
lands in suitformed no part of any jote 
land of the plaintiff is coupled with the al- 
. legation, equally emphatic, that the plaint- 
if had no joteland at all in the village, 
and that his predecessor had none which 
was heritable. And the further allegation 
is that it was owing toan inundation by 
the river that, for & period extending over 
12 years, the village lands were lost, A de- 
fendant with access to the papers, maps 
and surveys ofa well-ordered zemindari 
cannot disclaim responsibilityfor these new 
and inconsistent statements. And they 
fared badly. 

The new allegation that the plaintiff had 
no jote lands in the mouza, either ancestral 
or eelf acquired, was soon abandoned. 
Before the Subordinate Judge the defend- 
ant's Vakil was constrained to admit the 
existence in the mouza of three jotes in re- 
spect of which the plaintiff paid rent from 
time to time, and inthe High Court the 
learned Judges, after a careful examination 
of the receipts and documents produced, 
declared their conclusion to be that the 
finding of the Subordinate Judge that the 
plaintiff's ancestors and thereafter the 
plaintiff held the jotesin the village, ag- 
gregating 59 bighas 14 kathas, as claimed 
by them, was not based only upon the ad- 
mission made on behalf of the defendant 
in the Court below, but rested upon the 
overwhelming documents inthe case, And 
this finding was in no way canvassed before 
. their Lordships. ° 

No question accordingly now remains 
except one of identity of parcels. Has the 
plaintiff proved that these 44 bighas defi- 
nitely and specifically claimed by him dur- 
ing so many yearsare indeed partof the 
three jotes of 59 bighas the existence and his 
ownerehip of whichhave now been proved ? 
That the 59 bighas formed one block is not 
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disputed ; thatthe 15 bighas in thecentre 
ofthe block in suit formed part ofthe 
plaintiff's jotes has been finally established. 
In these circumstances very little further 
evidence to show the identity of the resi- 
duary 44  bighas is required. And 
in theopinion of the High Court that 
evidence is forthcoming in the testimony 
of the plaintiff himself and one of his 
peten who definitely depose to the 
fact, the evidence of witnesses on behalf 
of the defendant being silent as to the 
condition of the lands and their ownership 
before the visitation to which reference 
has so often been made. 

In these circumstances the real question 
for their Lordships to determine is whe- 
ther the High Oourt was entitled, differ- 
ing inthis from the Subordinate Judge, 
to reach its conclusion of fact. On this 
it is contended that the plaintiff's evidence 
should be entirely rejected because of the 
assertion which he certainly did make 
that there hadto his knowledge been no 
inundation in Mouza Bela Pemo as was 
sworn to by the defendant's witnesses 
and accepted by both Courts. But 
is it socertain that the visitation which 
undoubtedly continued over a long period 
of years took the form of an inundation? 
It was nct apparently noticed in either 
Court helow that there was no reference 
to any such inundation by the defendant's 
witnesses in the criminal proceedings; the 
visitation as there described took, as has 
already been stated, the form of a deposit 
of sand and growth of jungle. Their 
Lordships, " indeed, on the whole evidence 
are left in doubt whether in truth- there 
was ever any inundation at all. They 
certainly cannot take the responsibility 
of discrediting the plaintiff for making 
a statement which, so far as it goes, is 
in accord with the defendant’s own case 
only a few years before, 

The divergent finding of the Subordi- 
nate Judge on this question of identity 
is mainly based on a hypothesis which 
isshown by the High Oourt to have 
been mistaken. The learned Judge large- 
ly rested his finding against the plaintiff 
on the terms ofa schedule toa summons 
in one of the criminal proceedings (Ex 
9), in which in 1917 the 15 bighas are 
desecribed as being bounded on the south, 
east and west by the property of the 
Raj, instead of being described as 
bounded by the property of the plaintiff 
or his tenants, as they should have been 
if his cage as to the 44 bighas is correct, 
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The learned Judge attributes this state- 
ment of boundaries to the plaintiff or his 
agent and describes it as knocking at the 
head ofhis case. But, as was pointed 
out in the High Court, the boundaries 
given in the schedule to the summons are 
presumably those given to the Magis- 
trate by a Police Officer apprehending a 
breach of the peace and for his views on 
such a subject neither party is responsible, 
The stated boundaries upon which in 
the ensuing proceedings, as the learned 
Judges point out, the Magistrate acted, 
were the boundaries shown by a kabuliyat 

ut in by the plaintiff, in which the 
boundaries givenin no way indicate that 
the 44 bigkas were then- regarded as the 
property of the Raj. 

But the finding of the High Court on 
this point was further confirmed by the 
view the learned Judges there took of the 
attitude of the defendant in this matter. 
They were deeply impressed by the fact 
that his case had been altered; they were 
even more impressed by the fact that the 
best evidence in his possession which 
would have clearly helped the Oourt in 
identifying the land in dispute had been 
withheld.Neither village papers nor measure- 
ment khasras were produced, and the 
learned Judges say.that when called for 
before them the defendant took time to 
produce them and failed to do so. In the 
change of attitude on the part of the defence 
and in its failure to produce documents 
presumably available and probably ,deci- 
siveone way or another if examined, the 
learned Judges saw a desigh on the part 
of the defendant to take advantage of the 
abstract doctrine of the burden of proof 
upon a plaintiff in ejectment. 

Their Lordships, in agreement with the 
High Oourt; consider that the excuses made 
by the defendant for the non-production 
of these documents are unsatisfactory 
and unreliable, and like the learned 
Judges of the High Court, they consi- 
der that their non-production is due to the 
fear that, if produced, they would either 
establish the plaintiff's claim, or, in view 
of the defendant's admission as to the 
existence somewhere within the village of 
three jotes of the plaintiff of the area assign- 
ed would lead to a successful claim, albeit 
in another suit, which would be more 
serious for the defendant than that made 
in this suit. Their Lordships would refer 
to the viewa of the Board on this subject 
expressed by Lord Saaw when delivering 
the juigmsnt ofthe Board in the case of 
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; (1) 
Gnana Sambanda Pandara Sannadhi (l 
and would again endorse them. B Erin 
Lordships judgment the learned nudges 
of the High Court were “wall warranta ! n 
finding further confirmation of the plain 
ifs evidence in the defendants reticence 
and inconsistency. On the whole ore 
they can find no ground for interfering n ] 
the decree of the High Court. In t me 
judgment that decree ought to be affirme 
and this appeal therefrom be dismisse 


were will humbly advise His Majesty 


wa Appeal dismissed. 
Solicitors for the Appellants.— Messrs. 
h & Co. 
A ja for the Respondents.—Mr. 
H. S. L. Polak. 


(1) 39 Ind. Oaa. 659; 40 M. 
T 988; 32 M. L. J. 369; d 
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PRIVY COUNCIL. 
APPRAL FROM THE RANGOON HIGH Court. 
November 30, 1928. aa 
Present :—Lord Phillimore, Lord Atkin“and : 
" Sir Lancelot Sanderson 
MA NGWE NAING—PraINTIFF 


—APPBLUANT 
versus 
MAUNG THA MAUNG—DarFanpanT— 
RESPONDENT. | eas 
i transaction—Fraud—Onus — probandi— 
Pere —Estoppel against showing real 


ansaction—A dverse possession as between 
pass ad baka. daughter—Father remaining n 
possession and management after execution of deed 
of transfer in daughter's favour —Possession, whether 
adverse, 
č nus lies heavily on à party who asserts that 
a kk of property effected by him me amt 
and wholly fictitious, and he must establis UN m 
legatiens by clear and cogent evidence. [p. 600, col. 
2 


rantor alleges that a transaction apparent- 
ly na oe actually benamt and fictitious, and was 
intended merely for the purpose of defrauding and 
defeating hiscreditors, and the fraudulent purpose 
haa been successfully carried into effect. Seine 
Quare, whether 16 is open to the grantor to defen 
a suis for possession brought by the granted by prov- 
ing the real nature of the transaction. [abid] : 
Where after the execution of a deed of transfer o 
certain property in favour of his infant daughter, the 
grantor retained the possession and management of 
the property in circumstances consistent with the 
possession and management being 10 accordance wun 
the legal purport of the deed, that is, for andon 
account of the daughter. 
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Held, that the possession of the father waa not ad- 
verse to the daughter and that, consequently, he ac- 
quired no title to the property under the law of limita- 
fion. {p. 601, col. 1.] 

Appeal from a decree of the Rangoon High 
Court (Heald and Ohari, JJ.), dated the lst 
June, 1926, reversing that of the Oourt 
of the District Judge, Tharrawaddy, 
dated the 2nd July, 1926, 


FAOTS.—In that suit the appellant 
claimed to eject the respondent, her father, 
from a house and six pieces of paddy land 
which she alleged that he had conveyed to 
her by a deed dated the 15th January, 
1904. 


The main questionsin the appeal were 
(1) whether the respondent had proved 
that deed to haye been made merely for 
the purpose of defeating his creditora and 
with no intention of passing any property, 
and ifnot (2) whether the appellant’s 
. Claim on the deed was not barred by limita- 
tion and the respondent had not acquired 
a good title to the suit properties by adverse 
possession. 

Both Courts in India held that the de- 
fendant was entitled,in resisting the plaint- 
ifs claim, to plead the benam: nature of 
the transaction even though it were a fraud 
on his creditors. The District Judge held 
that the defendant-(respondent) had pos- 
session of the lands even after the parti- 
tion, but he held that the respondent's 
possession was throughouton behalf of the 
plaintiff until the year before the suit, with 
" no proved actof adverse possession ", 
and that there was no bar of limitation 
under Art. 144 of the Indian Limitation 
Act which he held was the Article applic- 
able. He concludedhis judgmentin the 
following words :—" The giit to plaintiff 
in her minorivy not having been proved to 
be fraudulent it must be assumed that de- 
fendant continued in possession as plaint- 
iff's natural guardian and on her behalf, as 
proved by evidence. Mr. Guha for the 
plaintiff has urged that in such a case no 
question of limitation arises and refers to 
the notes on Art, 1410f the Limitation Act 
under the head “ possession of guardian 
or other person " at page 655 of Rustomji's 
Law of Limitation (Third Edition), which 
runs :* “As the possession of a guardian 
is the poseession of his ward, if the guard- 
ian retains possession after the ward hag 
come of age, he is presumed to retain it 
as guardian until something has been dore 
to alter the character of his possession”, 
PEurther, it seems that the full period of 
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19 years must run from the time of that 
change". 

On appeal the High Court held it "prov- 
ed beyond doubt that at the time of the 
alleged partition the defendant washeavily 
in debtand that shortly afterwards he 
absconded in order to avoid his creditors” 
and that the transaction was not a genuine 
transfer ofthe property. Their judgment 
ended as follows :— 

“ Phe transaction was a mere pretence 
arranged between the defendant and his 
mother for the purpose of defrauding de- 
fendant's creditors and we have no doubt 
that that fraud was carried into effect. We 
are satisfied, therefore, that no title to the 
property was intended to pass to the plaint- 
iff, and that the transaction was not a genu- 
ine transfer of property. Butit is con- 
tended that defendant is not entitled to 
plead his own fraudin defence to plaint- 
ifa suit. The decision in the case of 
Maung Tin v. Ma Mai Myint (1) isa suffi- 
cient answer to that contention. Defend- 
ant isin possession of the property and 
has alwayatbeen in possession since the 
date ofthe alleged transfer. If no title 
passed by the deed there is no presump- 
tion that he wasin possession on behalf 
of plaintiff, and his possession would pre- 


‘sumably be adverse to her. The question 


is whether ornot he is entitled to prove 
that the transaction evidenced by the deed 
was & mere pretence and that no title waa 
intended to pass by it. We are of opinion 
that he is entitled to prove it, at any rate 
for the purpose of showing that his posses- 
sion was adverse, if not for the purpose of 
establishing that he is still owner, and that 
on the facts proved and admitted there can 
be no doubt that his possession has always 
been adverse. We, therefore, find that 
plaintiff's suit was barred by limitation and 
we set aside the judgment and deoree of 
the lower Court and dismiss plaintiff's 
guit.' 


Mesara, L, DeGruyther, K. C., and A. Pen- 
nell, for the Appellant. 

Messrs. A. M. Dunne, K. C., and E, B. 
Raikes, for the Respondent. 


Mr. DeGruyther, K. C.: Jn Burma the 
period of majority is 18 years. It must be 
assumed that the defendant continued in 
possession as plaintiff's natural guardian 
and on her behalf, Article 144 of the In- 
dian Limitation Act applies, and the time 


‘runs only when the possession becomes.ad- 


(1) 66 Ind, Cag, 459; 11 L. B. R. 83. 
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Verse, As between guardian and ward 
there can be no adverse possession. 

The decision in Maung Tinv Ma Mai 
Myint ‘1), upon which both the lower Courts 
relied, is erroneous, 

[Lorn Arkin : It i8 quite a common thing 
to settle property so as to putit beyond the 
reach of creditors]. 

[Logn PaILLIMoRA : Oreditors would be 
equally defeated by a bona fide transferg. 

The learned Judges of the High Oourt 
rely on the partition deed for the purpose 
of showing adverse possession by the de- 
fendant. 

[Lorp ParLLIMoRs : I should have thought 
that the defendant held the property in 
trust for your client]. 

If it was a bona fide transaction, the de- 
fendant was acting as the plaintiff's guard- 
ian, and no question of adverse possession 
arises, 

Mr. Pennel, follows: See Ma Paing v. 
Maung Shwe Hpaw (2) which is the latest 
decision as to the rights of parties under 
Burmese Buddhist Law. 

,Lorp PmitLLiMoRBR: It looks from the 
authority you have cited that in Burma 
there ia a community in everything, and 
that the result of marriage between a Bur- 
mese Buddhist couple is that all the proper- 
ty which each or either possesses at the 
time of marriage becomes the property of 
the marriage]. 

The main question in the case is, whether 
the defendant can plead his own fraud. 
The lower Courts have answered the ques- 
tion inthe affirmative, relyingon Maung 
Tin v. Ma Mai Myint (L). 

[Loro PmurnriMoxs : That case is distingu- 
ishable. A man can show that a tran- 
saction was benami. He can always get 
relief as a defendant]. 

See Montefiori v. Montefiori (3) where Lord 
Mansfield said that “no man shall set up 
his.owniniquity asa defence, any more 
than a cause of action”. I rely on the case 
of Roberts v. Roberts (4) where it was ruled 
that when the deed is one under which an 
estate has passed, and the party conveying 
is particeps criminis, privy to the illegal 
purpose, he cannot defend himself against 
an ejectment upon the ground of his own 
fraud in executing the conveyance. 

The judgment of Jenkins, O, J., in 


(2) 103 Ind. Oas. 568; 5 R. 298; 6 Bur, L, J. 166; A. T. 
R. 1927 Rang. 208. 
Gala 1 W. Bl. 863; 98 E. R. 203. 
w 1819) 2 B. & Ald, 367; 20 R. R. 477; 106 E, R. 
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Sidlingappa v. Hirasa (5) supports my:con- 
tention. 

[Loro PriLLIwOREH ; That case is distingu- 
ishable, The learned Chief Justice says 
that a party toa fraud cannot, as plaintiff, 
plead the fraud, butthat a defendant can 
get relief, notwithstanding his fraud]. 

See Mayne's Hindu Law, 9th Edition para. 

§ 


[Lorp ATKIN: A benami transaction may 
simply be what in this country i8 a trust, 
and be perfectly honest]. 

The decision in Maung Tinv. Ma Mai 
Myint (1) lays down that even if your 
fraud is successful, you can plead it. I 
submit that is not sound law. 

fLosp ParLLIMORS : After all, this parti- 
cular point does not arise for decision 
here]. 

The defendant in the present oase is es- 
topped from setting up the fraudulent 
nature of the transaction. 

Mr. Dunne, K. C. (for the respondent-de- 
fendant): There are many decisions in 
India to the effect that a defendant can 
plead his own fraud. The judgment of 
Jenkins, C. J., in Sidlingappa v. Hirasa 
(5) is wrong. 

[Lorp PuiLLIMORB: In some cases, even 
when fraud has been accomplished, a per- 
son, asa defendant, has been allowed to 
get up his own fraud]. 

Indian Courts are Courts of Law as well 
as of Equity. 

[Lorp Argın : In the present case, the 
plaintiff is not altogethera volunteer. She 
had aright to a sharein the inheritance, 
and we cannot call her a mere volunteer]. 

[Lord PHlLLIMOKE refers to Roberts v. 
Roberts (4) and says that that case may well 
stand, not on the ground of fraud, but of 
illegality. There, A conveyed land to Bin 
order to give him acolourable qualification 
to kill game, and so defeat an information 
against him, and it was held that A had no 
cern in an ejectment fortheland brought 
by B]. 

Tale ou the decisions in Ram Surun 
Singh v. Pran Peary (6), Sreemutty Debia 
Chowdhrani v Bimola Soonduree Debia (T) 
and Babaji v. Krishna, (d) as laying down 
that & partyis entitled to show the, real 
truth of the transaction. Here, I am de- 
fending, and not enforcing the deed. 


5) 31 B. 405; 9 Bom, L, R. 542. 

8)13 M. L A. 551; 13 W.R P C. 14; 2 Suth P, Q 
J. 386; 2 Sar. P. O. J. 620; 20 E. R. 65 

(7) 21 W. R. 439. 

(8) 18 B. 372. 
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[Lorp ParLLIMOKE : You arein possession; 
the plaintiff seeks to eject you; You say 
the deed is a sham and that she cannot re- 
cover. Your case would have been stronger 
if the plaintiff had been of full age or the 
guardian had been a party or privy to the 
fraud]. ' 

[LORD ATKIN : In your case the fraud has 
been successful. It has enabled you to 
relieve the property from attachment]. 

The principle cannot vary, whether the 
fraud has been carried out or not. 

[Lorp PA1LLIMORE : The overt act of 
fraud was committed when you executed 
the deed]. . : 

[Lorn A1KIN : According to the English 
decisions, you canrecover if the fraud has 
in no way been carried out, but the pro- 
perty cannot be recovered back if the 
fraudulent object had been carried into 
effect. 

Reads from the report in Babaji v. Krish- 
na (8). 

tr LawonmLor SANDERSON : That case was 
cited before Jenkins, C. J., in Sidlingappa 
v. Hirasa (5) . . 

[Loro PuiLLIMORB: The reportin Babaji 
v. Krishna (8) does not tell us ifthe fraud 
was successiul or not]. 

I submit that when a defendant in pos- 
session seeks to show the real nature ofa 
transaction to defend his possession, there 
is no distinction in principle between cases 
where the fraud has been successful or 
not. 

[Logp ATKIN: In the present case, the 
fraud has been successfully carried out. 
The defendant now pleads that the deed 
was fraudulent. Oan he be allowed to do 


go ?] 


[Bp LaxonLoT BANDERSON refers to Symes 
v.Hughes (9) which case was relied on by 
Couch, O. J., in Sreemutty Debita Chowdh- 
rain v. Bimola Soonduree Debia (7)]. 

The decision in Preo Nath Koer v. Kazi 
Mohamed Shazid (10) is in my favour, as 
laying down that ina suit for possession, 
the defendant is not debarred from plead- 
ing the benami and fraudulent nature of 
the transaction, notwithstanding that the 
fraud contemplated had been carried into 
effect.* 

[Lorn PHILLIMORE: That head-note in 
80 W.N. 620 [Preo Nath Koer v. Kazi 
Mohamed Shazid (10)j is the strongest case 
for youl. 

(9) (1870) 9 Eq. 475; 39 L, J. Ob, 304; 22 L.T 


462. 
~“ (10) 8 O, W. N. 620. 
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In India the Courts have definitely taken 
the view that when a party to a fraud ' 
comes in asa plaintiff and sets up his own 
fraud, the Court will refuse him relief and, 
to use a common expression, “ let the estate 
lie where it falla", 

[Lord PuiLLIMoRB: Was the fraud suc- 
cessful in Sreemutty Debia Chowdhrain v. 
Bimola Soonduree Debia (7). They seem to 
put jt quite generally inthat case]. 

I fely also on Mookerji, J'e,, judgment 
in Jadu Nath Poddar v. Rup Lal Poddar 
(11) and Girdharilal v. Manikamma (12) 
where the decision of Jenkins, O. J., in 
Sidlingapp v.Hirasa (5), is distinguished. 

[Log» Atkin: In Jadu Nath Poddar v. 
Rup Lal Poddar (11), Mookerji, J., refers 
to s. 84 of the Indian Trusts Act]. 

I submit that the Trusts Act would not 
apply at all in the case of a benami transac- 
tion. 

(Log» PBiLLIMOBB: Ram Surun Singh v. 
Pran Peary (6) looks in your favour, Mr. 
Dunne]. 

[LogD Atkin: A benami transaction re- 
sembles a transfer in the name ofa nomi- 
nalparty. There is nothing necessarily 
wrong or dishonest about it) 

Refers to Maung Tin v. Ma Mai Myint (1) 


upon which both the lower Courts re- 


lied. 

(Lord Atkin: The fraudulent purpose 
was actually accomplished there]. 

|Lord PHILLIMORA : That case Maung Tin 
v. Ma Mai Myint (1) is absolutely undistingu- 
ishable from the present case]. 

Here, itwas alla one-sided transaction 
by the deferfdant; the plaintiff was never 
& party to the contract. The defendant 
wants to show that it was never the inten- 
tion to pass a real title to the plaintiff, and 
he cannot be estopped from doing so. 
The principle underlying the decisions is 
that a defendant cannot be estopped from 
showing the real facts. Different con- 
siderations apply to the case of a plaintiff 
and the Oourt will not lend its aid to enable 
the grantor who has defrauded his credit- 
ors to get his property back from the 
grantee. The case of a defendant, however, 
stands on an altogether different foot- 
ing. 

The maxim “in pari delicto potior est 
conditio possidentis" applies only when 
both parties are privy to the fraud. I 
submit that when ‘the plaintiff comes in, 
claiming title under the deed,I can show 
that it was only an ostensible title. 


11) 33 O, 967; 10 O. W. N. 650; 40. L. J. 22. 
12) 21 Ind. Oa. 80; 38B. 10; 15 Bom. L. R, 805. 
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Mr. E, B. Raikes, follows: Montefiort’s 
case (3) upon which the other side relied, 
is based on the ground of estoppel, vide 
the judgment of the Lord Chancellor in 
Jorden v, Money (13). 

[Loen PaILLIMOSE : When does title to 
property pass in India ?] 

[Logo Arzın < The title passes when the 
deed is signed with the intention of passing 
the property, and if it is not registered, it 
is ineffective, but on registration it would 
operate as from the date when it was exe- 
cuted]. 

We submit that the deed here was a 
mere sham, and the property never passed 
to the plaintif. 

Refers to Mayne's Hindu Law, Chap, 
XIII, “Benami Transactions”, para. 440. 
That paragraph is quoted, word for word, 
with approbation, in the judgment of Lord 
Atkinson in Petherpermal Chetty v. Muni- 
andy Servai (14) and as it is a decision sub- 
sequent to Sidlingappa v. Hirasa (5) I sub- 
mit thatthe judgment of Jenkins, O.J., 
in the Bombay case is no longer good 
law. 

Mr. DeGruyther. K.C. in reply: Refers 
to Cecil v. Butcher (15) where Sir Thomas 
Plumer, M. R., laid stress upon the fact that 
the deed had not been acted apon and the 
illegal object had not been carried into exe- 
cution. 

The decision in Sreemutty Debia Chow- 
dhrain v. Bimola Soonduree Debia (7) is dis- 
tinguishable, as the illegal object there 
had not been effected, and the learned 
Judges merely followed the pronounce- 
ment of the Privy Councilin Ram Surun 
Singh v. Pran Peary (6). 


(Logp Paintimore: The fraudulent ob- 
ject was not successful there, but it was at- 
tempted to be effected]. 

I concede that Preo Nath Koer v, Kazi 
Mohamed Shazid (10) cited by my learned 
friend, Mr. Dunne, is against my conten- 
tion. 

The authority of Jenkins, O. J.'s, judg- 
ment in Sidlingappa v. Hirasa (5) is abso- 
lutely untouched by anything said by the 
Privy Council in Petherpermal Chetty v. 
Muniandy Servai (14) where the fraud had 


qa) (1854) 5 H L. O. 185; 23L.J. Oh. 865; 10 B.R. 
868; 101 R. R. 118. 

(io 35 I. A. 98; 35 O. 551; 10 Bom. L. R. 590; 12 C. 
W. N. 563; 5 A. L. J. 290; 7 O L.J. 328. 14 Bur. L. R. 
108; 18 M. L. J. 277; 4 M. L. T. 12; 4L. B. R.. 266 (P. 


O.) 
mi (1821) 2 J. & W. 565; 22 R, R, 213; 37 E, R. 


MÀ NGWR NAING V. MAUNG THA MAUNG., 


589 


failed. The particular question now argu- 
ed was not discussed by the Privy Council, 
and, therefore, their Lordships cannot be 
said to have impliedly overruled Sidlingap- 
pa v. Hirasa (b) 

JUDGMENT. 

Lord Atkin.—This is an appeal from 
the High Oourt at Rangoon allowing an 
appeal from a decree of the District Judge 
of Tharrawaddy, made in favour of the 
plaintiff, thepresent appellant. The suit was 
brought by the plaintiff, Ma Ngwe Naing, 
against her father, the defendant, Maung 
Tha Maung claiming possession of certain 
lands of which she was the registered 
owner. lt is not disputed that the father 
by deed dated 15th January, 1904, pur- 
ported to have made a partition of property, 
and to have conveyed the property in ques- 
tion to his daughter. He alleges, however, 
that the transaction wasa fictitious transac- 
tion intended merely to defeat his creditors. 
The High Oourt reversing the District 
Judge have so held; the daughter has 
appealed. f : 

Maung Tha Maung married ss his first 
wife Ma Pu; the plaintiff is the only issue 
of the marriage, In February, 1903, Ma 
Pu died; the plaintiff was then 8 or 9 years 
old. Later, in 1903, the defendant married 
Ngwe Hlaing. On the re-marriage the 
plaintiff undoubtedly became entitled to a 
share of the joint marital property of her 
father and deceased mother. Three or 
four months after the marriage the father 
took all the steps necessary to carry ‘out a 
legal partition and to vest the appropriate 
share inthe daughter. The family were 
consulted. Lugyis were summoned to 
authenticate the partition, and a formal 
document was executed by the father on 
15th, January 1904, which is Ex. I. It 
recites that the father divides and gives 
outright possession by way of inheritance 
of one-fourth of the whole estate to his 
daughter for the mother’s share, and 
that Ma Shwe Hnit, the grandmother of 
the daughter, undertook to take charge 
of the daughter's share until the 
daughter's majority. It then defines the 
share, which consisted of 78 acresof paddy 
land, estimated in the dged as worth Rs. 3,500 
and a house and compound worth 
Re. 500, and concludes with frómal 
words of conveyance. The document was 
duly registered. In due course the 
grandmother petitioned the Oourt of 
the District Judge for a grant of Letters 
of Administration to the deceased Ma 
Pu, alleging that the father had made 
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over the guardianship and  one-forth 
share due t3 his deceased wife in trast for 
the daughter. On 20th February Letters 
of Administration ofthe estate of Ma Pu in 
general form were granted to Ma Shwe 
Hnit. In 1908 the father's creditors who 
had obtained decree against him by way 
of execution attached the property in 
question. The grandmother, acting on 
behalf of the daughter, with the approval 
and assistance ofthe father, took proceed- 
ingsto have the attachment set aside and 
succeeded, The fatheraubsequently made 
a composition with his creditors. About 
the time of the deed of partition the 
plaintiff went to live with her maternal 
grandmother, Shwe Pai, with whom appar- 
ently she continued to live until her 
marriage in 1924. She attained her major- 
ity in 1911. During the whole of this 
period the father, as found by the trial 
Judge, eontinued in possession of the pro- 
perty, receiving the rents and produce. 
He, however, contributed to the: daughter's 
support. The trial Judge finds that about 
1915 the daughter went with her maternal 
uncle and another witness to her father to 
demand possession of the lands, and re- 
ceived an assurance from the father that 
the property was safe and would be restored 
toher. Representations had been made in 
1924 and preceding years by the father to 
various revenue officers that the lands in 
question were the daughter'sand that he was 
leasing them on her behalf. The father 
gave evidence to the effect that at the 
time of the alleged partition he owed 
Rs. 80,000 that he executed the docu- 
ment to save the property from his creditors 
and that under it he transferred all his 
property to his daughter's name. He says 
that after the partitionhe absconded for a 
time to avoid his creditors. On return he 
was sued and was imprisoned for debt. He 
made an unsuccessful application to be 
declared an insolvent, After the creditors 
had failed in their attachment of the lands 
in suit he says he compounded his debts of 
Rs, 30,000 for Rs. 3,0.0. He says he 
always remained in possession, and was 
supported by several witnesses, who spoke 
to acts of ownership at all material times 
by the defendant. The learned trial 
Judge found that the defendant had not 
discharged the onus of proof that the 
transaction was fictitious. The High Court 
onthe contrary, find that the transaction 
was wholly fictitious, They rely upon the 
circumstances that, as they find, the defend- 
ant was heavily indebted at the date of the 
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date; that the property assigned amount- 
ed to nearly the whole of the defendant's 
assets; that the guardian appointed was 
not the daughter’s maternal grandmother 
with whom she lived, but the father's 
mother, and that the defendant continued 
in possession of the land throughout. 
They further came to the conclusion 
that the defendant's possession was through- 
out adverse to his daughter and that 
hé had acquired a title by limitation. 
While appreciating the grounds of suspicion 
which the above circumstances afford, 
their Lordships are of opinion upon con- 
sideration of the whole case that the 
defendant failed to discharge the onus 
which lay heavily upon him in the circum- 
stances to show that the transaction was 
fictitious. The defendant’s case is that 
the partition was intended to defraud his 
creditors. He has to admit that this 
fraud, if it was one, was successful; that 
he repelled the creditor's attempt to attach 
the property, procuring his daughter's title 
to be set up, and that thereupon, the 
frustrated creditors accepted a small com- 
position. 

Their Lordships listened to a forcible 
argument that in such circumstances, where 
a grantor alleges that a transaction appar- 
ently real was actually fictitious, and was. 
for the purpose of effecting a fraud, and 
the fraud was completed, he cannot be 
heard in a Court of Law to say that the 
transaction was other than what it appears 
to be. There have been various decisions 
on this point in India which appear to 
conflict. Their Lordships find it unneces- 
sary to decide the point. Butthey have no 
doubt that facte that can be relied on in 
support of such a plea makeit the daty of 
the Court adjudicating on the allegation of 
such a grantor to see that he proves by 
cogent evidence the averment that he 
makes, The present case differs from the 
usual form of alleged benami transactions 
in that there was an undoubted legal right 
of the transferee existing independently of 
the impugned transaction to receive a 
transfer of some property. Their Lord- 
ships think it probable that the father was 
at the date in question in debt, 
though not to the extent suggested of 
Rs. 30,000 Such a condition of affairs 
would be as likely to lead to the father 
making areal partition as a fictitious one, 
In these circumstances again it may well 
be that intending the Picton really to 
vest in the daughter, and so be removed 
from the creditors, he may have made in 
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the partition a generous estimate of a 
fourth. It was contended in argument that 
in any case the share of an only daughter 
would be one-half, Their Lordships con- 
sider that for the purposes of estimating 
the good faith of the parties they expressed 
intention of giving one-fourth should alone 
be looked at. Butit is obvious from the 
evidence that the defendant is inaccurate 
when he says that the transfer was of gall 
his property, and the excessive share given 
to the daughter does not in the circum- 
stances appear to be inconsistent with a 
genuine transaction. 

Similarly, the retaining of the possession 
and management by the father in the 
circumstances of the daughter being an 
infant,and the guardian of the property 
being the paternal grandmother, appeara 
entirely consistent with the possession and 
management being conducted in accordance 
with the legal title that is for and on 
account of the daughter. In this respect 
it would appear unfortunate that the 
learned Judges of the High Oourt have not 
referred to the admission in 1915 by the 
father to his daughter and her uncle found 
by the trial Judge on evidence which 
their Lordships find no reason to doubt. 
If as thetrial Judge found, in their Lord- 
ships’ opinion correctly, the possession of 
the father iain accordance with the legal 
purport of the deed, no title would be 
acquired by the father, under the Law of 
Limitation, For these reasons their 
Lordships agree with the learned trial 
Judge in thinking that the defendant 
failed to establish his defence. Their 
Lordships, therefore, are of opinion that the 
appeal should be allowed and the decree 
of the learned trial Judge restored, and will 
humbly advise His Majesty accordingly. 
The appellant should have her costa here 
and in the High Oourt. 

K. J. R. Appeal allowed. 

Solicitors for the Appellant.—Mr, J. E. 
Lambert. 

. Solicitors for the Respondent.—Mesers. 
Bramall and Bramall. 
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PRIVY COUNCIL. 

ÁPPHAL FROM THB ÁLLABABAD Hien Covgr, 
December 6, 1928. 
Present:—Lord Shaw, Lord Carson, 
Lord Blanesburgh, Sir John Wallis and 
Sir Lancelot Sanderson. 
MOHAMMAD WAJID ALI KHAN— 

DEFEND aNT— APPELLANT 
versus 
PURAN SINGH AND oTHBRS—PLAINTIFFS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1008), O. XX, v. 14, 
0. XXII, Tr. 4, ll—Scope and nature of pre-emption 
suxt—Adjudication of rival claims—Ijfect of death 
of one of several pre-emptor-respondents—Abatement 
of appeal as regards deceased amd mo further— 
Legal practitioner—-Counsel’s duty to notify fact of 
respondent s death to Court —Pre-emption— Partial pre- 
emption, not allowed. 

Itis the clear duty of Counsel who appears for 
several respondents and who is aware that oneof 
them has died before the hearing of the appeal, to 
bring that fact to the attention of the Appollate 
Court. fp. 602, col 2 

Where several co-sharers in a village desire to 
exercise their right of pre-emption as against a 
stranger purchasing land in the village, and there 
are differences between them as to their shares or 
priorities, they may join as plaintifis ina suit for 
pre-emption against the stranger-purchaser, and may 
obtain in that suita decision, not only as to their 
right to pre-empt, but also as to their rival claims 
and a decree, as provided in O. XX, r. 14, &ub-r. (2 
Civil Procedure Code, 1908, ın accordance with which 
each pre-empting plaintiff will be entitled in default 
of the others to pre-empt alone. [p. 803, col. 2. 

Where, on the other hand, two or more co-sbarers 
simply sue the stranger-purchaser for pre-emption, 
without asking the Court to-adjudicate on their 
rival claims, and obtain adecree for possession on 
depositing the pre-emption money in Court, the 
effect of the decree is to establish, as against the 
defendant, the right of each of the plamtiff co- 
sharers to pre-empt him (the defendant) and to 
entitle them to possession on depositing the pre- 
emption money. the defendant files an appeal 
from such a decree impleading all the plaintiffs ag 
respondents, and one of them having died before 
the hearing of the appeal and his legal representatives 
not having been brought on the record within the time 
limited by law, the appeal abates as against the decen- 
sed but the Appellate Court nevertheless, in ignorance 
of the respondent's death, hears and allows the appeal 
in the absence of hia legal representatives, and reverg- 
ing the decree ofthe first Court dismisses tho suit 
as against all the plaintiffs, in such a case, itis 
clear that the legal representatives of the deceased 
respondent (against whom the appeal had abated) 
cannot be bound by the appellate decree and are 
entitled to exercise the right of pre-emption which the 
decree of the first Court established in hig (the 
deceased's) favour against the defendant, that, is to 
say, & right to pre-empt the whole property on 
payment of the pre-emption money to the defendant- 
sppoilant [p. 804, col 1] 

"here cannot ordinarily be & partial - 
tion. [p.604, col. 1.] 2 ie 


Appeal from a decree of the High Court at 
Allahabad, dated the llth July, 1924, and 
reported as 85 Ind. Oas. 66, which varied an 
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order, dated the 28th March, 1923, made by 
the Court of the Subordinate Judge, 
Bulandshahr. 

FAOTS.—The litigation arises out of a 
suit for pre-emption in which four plaint- 
iffs obtained a joint decree and posses- 
sion of the pre-empted property. On 
appeal, the Appellate Oourt set aside the 
decree of the Court of first instance. In 
the execution proceedings for the restora- 
tion of the property that followed, it was 
discovered that the appeal was heard and 
decided in the absence of the legal repre- 
sentatives of one of the plaintiffs. respond- 
ents who died during the pendency of the 
appeal. 

The question for determination now is 
whether, in the circumstances’ of the case, 
the appellate decree wasa nullity as to the 
whole ofthe pre-empted property or only 
as to one-fourth thereof as representing 
the share of the deceased plaintiff crespond- 


ent. 

The Court of the Subordinate Judge in 
the execution proceedings before it, held 
that the appellate decree was a nullity as 
to the whole of the pre-empted property, 
but that the benefit of the decree of the 
Gourt of first instance inured only to the 
legal representatives of the deceased plaint- 


The High Oourt, on appeal, held (by 
a majority), agreeing with the Subordinate 
Judge, that the appellate decree was a 
nullity as to the whole of the pre-empted 
property, but differing from him, held that 
the benefitof the decree of the Court of 
first instance inured to all the plaintiffs 
in the suit 

The judgments of the High Oourt 
(Mookerji and Dalal, JJ., and of the Bench 
hearing the reference, Daniels and Neave, 
JJ.,) are reported in to Ind. Oas, 66; 47 A. 
140, where the relevant authorities are 
cited and discussed. 

Messrs. DeGruyther, K. C., and Dube, for 
the Appellant. 

Mr. Hyam, for the Respondents. 

JUDGMENT. 

Sir John Wallis,—In this case Puran 
Singh, Lekhraj Singh, Amar Singh and 
Pirthi Singh, who were co-sharers in the 
village of Bighepar, filed a suit for pre-emp- 
tion of certain land which the defend- 
ant Muhammad Wajid Ali Khan, who is 
the present appellant, had purchased in the 
village. 'lhesole question in the case was 
whether the custom of pre-emption obtain- 
ed inthe village, and the Additional Sab- 
ordinate Judge of Aligarh having found 
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this issue 1n favour of the plaintiffs gave 
them a decree for possession on their 
depositing the pre-emption money in Court. 
They duly deposited the money and obtain- 
ed possession in execution of the decree. 

It was suggested for the first time before 
the Board that the fourth plaintiff, Pirthi 
Singh, who actually deposited the money 
in Court and obtained possession was the 
only,plaintiff who executed the decree, and 
that the right of the other decree-holders 
and their legal representatives to execute 
had become barred by limitation. In their 
Lordships'opinion there is no foundation 
for this contention. The application for 
execution of the decree, which was signed 
by all the four decree-holders stated that 
the money had been deposited by them and 
prayed that possession might be given to 
them, The execution proceeded upon 
this basis andin reply to objections sub- 
sequently raised. by the defendant Pirthi 
Singh himself stated that the decree-hold- 
ers had obtained possession. It is clear, 
therefore, that the deposit was made and 
possession obtained on behalf of all the 
decree: holders. : 

The defendant appealed to the High 
Court at Allahabad, making all the plaint- 
iffs parties to the appeal. When the appeal 
came on for hearing Amar Singh, the 
third plaintiff, had been dead for about a 
year and his legal representatives had not 
been  broughtin the record. These facts 
were not brought to the notice of the Court, 
and the appeal was allowed to proceed on 
the footing that he was before the Court, 
and the appellate decree recites that he 
had been duly represented at the hearing, 
whereas in fact he had died and the 
authority to represent him had determined. 
Their Lordships are not in a position to 
say how this regrettable omission came 
about, and will only observe generally that 
it cannot be too clearly understood that a 
practitioner who appears for several respon- 
dents, one of whom dies before the hearing 
of the appeal, owes a clear duty to the 
Court to bring to its notice if he is aware 
of the fact that one of the respondents for 
whom he has entered appearance is dead 
and no longer represented by him. Had 
the Court been apprised of the fact, as it 
should have been, the questions now before 
the Board could have been decided at the 
hearing of the appeal and this subsequent 
litigation would have been unnecessary. 

As it was, the surviving respondents 
allowed the appeal to be heard without 
objection in the absence of the third plaint- 
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iff and. his legal representatives, thus tak- 
ing the chance of succeeding on the merits; 
and when they had failed and the decree 
of the lower Court had been reversed and 
the suit dismissed and the defendant had 
obtained formal reetitution of possession 
in execution of the appellate decree, they 
joined with the representatives of the 
deceased third plaintiff in putting in the 
application to the Subordinate Judge, 
which is the subject of this appeal to His 
Majesty in Oouncil, objecting that the whole 
appeal had abated by reason of the repre- 
‘sentatives of the third plaintiff not having 
been brought on the record within the 
time limited by law and that the 
appellate decree was a nullity 
and did not entitle the defendant to 
restoration of possession, They according- 
ly prayed thatthe order which the defend- 
ant had obtained without notice to them 
might be set aside and that they might be 
putin possession again. 

On this application the Sabordinate 
Judge ruled that the three surviving 
plaintiffs had no locus standi, as under the 
provisions of the Code of Civil Proce. 
dure the appeal had only abated as to the 
deceased plaintiff, and the survivors were 
bound by the appellate decree. As against 
the representatives of the deceased plaintiff 
he held that by reason of the abatement the 
appellate decree was not binding on them 
and that they were entitled to possession 
in execution of the decree of the first Court 
if the other plaintiffs acquiesced in the pre- 
emption money, which was still ia Court, 
being paid to the defendant, which they 
did by their Counsel at the hearing of the 
appeal from this order as sta in the 
judgment of Mukerji, J. In other words 
he held that the defendant was not entitled 
to restoration of possession as against 
them if they were prepared to pre-empt 


im, 

The defendant and the surviving plaintiffs 
both preferred appeals against this order 
and the defendant also applied to the High 
Court under O, XLVII of the Civil Procedure 
Code for a review of the appellate judg- 
ment, and an order that the abatement 
should be set aside and the appeal re-heard 
in the presence of the representatives of the 
deceased respondent. The Court rejected 
the grounds for review put forward by the 
defendant and held that the allegation that 
there had been & conspiracy toconceal the 
death ofthe third plaintiff from the appel- 
Jant was not made out, and that he knew 
of the death and had been guilty of laches, 
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They accordingly refused to set aside the 
abatement aud dismissed the application for 
a review of judgment. 

Oonsequently, as regards the deceased 
plaintiff, the abatement stands and cannot 
be now questioned. 

The appeals from the order of the Sub- 
ordinate Judge subsequently came on for 
hearing when the two learned Judges 
differed, Mukerji, J., being of opinion that 
under the provisions of the Code of Civil 
Procedure the appeal had abated as regards 
the deceased third plaintiff and no further, 
andthat by virtue of the abatement his 
representatives were entitled to a one-fourth 
share of the property; while Dalal, J., held 
that the whole appeal had abated and that 
the surviving plaintiffs also were entitled 
to be restored to possession. In consequ- 
ence of this difference of opinion there was 
a reference under s, 98, sub-s. 2, of the 
Code of Civil Procedure to another Bench, 
which held that the whole appeal had 
abated and that the appellate decree was 
incapable of execution. : 

In accordance with this answer to the 
reference the defendant's Appeal Mo, 202 of 
1923 was dismissed, and the appeal of the 
surviving plaintiffs, No. 281 of 1923, 
was allowed, and they were restored to 
possession. 

The defendant then obtained leave to 
appeal to His Majesty in Oouncil from the 
order of the High Court dismissing his 
Appeal No, 202 of 1923. 

In dealing with the questions which arise 
in this appeal it is desirable in their 
Lordships’ opinion to refer in the first place 
to the scope and nature of the present suit, 
Where the custom of pre-emption obtains 
in a village every co-sharer has a right to 
pre empta stranger purchasing land in the 
village. When several co sharers desire to 
exercise this right, and there are differences 
between them as to their shares or priori- 
ties, they may join as plaintiffs in a suit 
for pre-emption against the stranger- 
purchaser, and may obtainin that suit a 
decision, not only as to their right to pre- 
empt, but also as to their rival claims and 
a decree, as provided in O. XX of the Code 
of Civil Procedure, t. 14, subs. 2, in 
accordance with which each pre-empting 
plaintiff will be entitled in default of the 
others to pre-empt alone. On the other 
hand, two or more co sharers may simply 
sue the stranger purchaser for pre-emption 
as in the present case, without asking the 
Court to adjudicate on their rival claims, 
and may obtain a decree for possession on 


604 
depositing the pre-emption money in Court. 
In their Lordships’ opinion the effect of that 
decree is to establish, as against the defend- 
ant, the right of each of the plaintiff co- 
Bharers to pre-empt him and to entitle them 
to possession on depositing the pre-emption 
money,leaving them to adjust their shares 
and priorities among themselves, these 
being matters in which the defendant has 
no concernso long as the pre-emption money 
is secured to him. 

This being the nature of the suit and the 
effect of adacree for the plaintiffs, if the 
defendant files an appeal from such a 
decree making all the plaintiffs-respondents 
and one of the respondents dies before the 
hearing of the appeal and the appeal 
abatesas against him under the express 
provisions of O. XXII of the Civil Proce- 
dure, r. 4, sub-r, 3, read withr.11, because 
his legal representatives have not been 
brought on the record within the time 
limited by law, and the appeal is heard in 
the absence of the legal representatives 
of the deceased respondent, and the decree 
of the first Court is reversed and the suit 
dismissed as against all the plaintiffs, it is 
clear that the legal representatives of the 
deceased respondent against whom the 
appeal has abated cannot be bound by the 
appellate decree and are entitled to 
exercise the right of pre-emption which 

. the decree of the first Court established in 
his favour agsinst the defendant, that is a 
right to preemptthe whole. A stranger- 
purchaser cannot berequired to submit to 
a partial pre emption nor is he entitled to 
demand it; and their Lordships are, there- 
fore, unable to accept the view of Mukerji, 
J., in the High Court that in the circym- 
stances of this case the representatives of 
the deceased plaintiff only became entitled 
to pre-empt one-fourth of the suit property, 
leaving the defendant in possession of the 
remainder. They do not find any satisfac- 
tory grounds on which such alimited right 
ean be based. 

These were substantially the grounds on 
which the Subordinate Judge ruled againat 
the defendant, and their Lordships prefer 
this view tothattaken by the majority of 
the learned Judgesin the High Oourt that 
in this suit the abatement against the 
deceased plaintiff made it impossible to 
proceed effectively with the hearing of the 
appeal as against the surviving plaintiffs, 
and rendered the judgment and decree of 
the Appellate Court passed in the absence of 
the representatives of the deceased plaintiff 

a complete nullity so that the surviving 
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plaintiffs were entitled to be restored to 
possession in accordance’ with the decree 
of the first Court along with the re- 
presentatives of the deceased plaintiff, 
With this view their Lordships are unable 
to agree. 

In their Lordships’ opinion the order of 
the Subordinate Judge was right, and the 
decree of the High Court dated the lith 
July, 1924, ought to be set aside and in lieu 
thereof it ought to be declared that the 
representatives of the third plaintiff—fourth 
and fifth respondents here—are entitled to 
re-delivery of possession, on condition tbat 
the money deposited in Court should be 
made over to the appellant with the con- 
sent of all the other respondents within 
three months of the date of the order herein 
otherwise the suit is to be dismissed; but 
that thereought to be no costs either in 
the High Court or of this appeal, and 
any costs paid under the decree ought 
to be returned. Their Lordships will 
humbly advise His Majesty accordingly. 

K. J. R. Decree modified. 

Solicitor for the Appellant :—Mr. H. S. 
L, Polak. 

Solicitors for the Respondents :—Mesers. 
Barrow Rogers and Nevill. 


PRIVY COUNCIL. 
APPBAL FROM THN Parna Hran Court., 
December 14, 1928, 

Present: —Viscount Sumner, Lord 
Warrington of Olyffe and Sir John 


Wallis. 
LEWIS PUGH EVANS PUGH— 
APPELLANT 


versus 
ASHUTOSH SEN AND  OTHBRS— 
RBSPONUENTS., 

Limitation Act (IX of 1908), Sch. I, Art, 48—'Con- 
version'—Distinction between dishonest and simple 
conversion—Limitation of suit for simple conversion 
—Joint tort-feasora—Wrongful working of collieries 
— or or person encouraging unlawful working 
whether joint tort-feasor—Interpretation of Statutes— 
Commas in Acts of Legislature. 

In an action of trover claiming damages for con- 
version by the defendant of specific moveable property, 
viz., coal wrongfully gotten from the plaintiff's mines 
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and sold or otherwise disposed of by the defendant 
to hie own use, it was found that the conversion 
complained of was not dishonest, inasmuch as the 
defendant acted in the honest belief that he had 
obtained or would obtain sufficient: authority for 
what he did: ‘ 

Held, that the Article of the Limitation Act, 
ie applicable to the suit, was Art. 48. [p. 607, 
co 


Article 48 of Sch. I of the Limitation Act is not re- 
stricted to cases of dishonest conversion, but applies 
te all cases of conversion, including simple conver- 
sion. [ibid] 6 

Lodna Colliery Co v. Bepin Behary Bose (1), 
approved. 

Mining rights in a certain coal area were granted 
to the defendant Pugh, by whom they were assigned 
to the defendant Bagchi, the latter in turn maki 
an assignment in favour of the defendants Pilcher [i 
Oo., Ltd, It was subsequently discovered that the 
grant ofthe mining rights to the defendant Pugh 
was ineffectual to convey any such rights to him. 

an action by the rightful owner of the mines 
against the three defendants, seeking to render them 
liable as joint tort-feagors in respect of their working 
of the collieries: 

Held, that there was no evidence upon which the 
defendant Pugh could be held liable as a party to 
the tort committed by the defendants Bagchi and 
Pilcher & Co, Ltd, in working the mines and ex- 
tracting coal therefrom. [p. 608, col, 1.] 

Doe v. Harlow (2), kcu iar qu 

In reading an Act of the Legislature the Court 
takes no notice of commas. [p. 607, col. 2.1 

Appeal from a judgment and decree, 
dated the 22nd December, 1925,0f the 
High Oourt, Patna (Adami and Kulwant 
Sahay, JJ.) which varied a judgment and 
decree, dated the 26th November, 1921, 
of the Subordinate Judge, Purulia. 

FAOTS.—The facts of the case, for the 
purposes of the present report, appear 
sufficiently from their Lordships’ judg- 
ment, 

Messrs, DeGruyther, K. C, and F. E. 
Farrer, for the Appellant, 

Messrs. Lowndes, K. C., and Wallach, for 
the Respondents. 

Mr. DeGruyther, K. C.—Artiele 48 of the 
Indian Limitation Act does not apply. 
On its true construction, the word ‘“‘dis- 
honest" governs “conversion” as well as 
“misappropriation”, The Courts have 
found concurrently that there was no 
dishonest conversion, The punctuations 
in Art. 48 support my contention, The 
suit falls within either Art. 39 or 49 of 
the Limitation Act,and is in any case 
barred by limitation, The decision in 
Lodna Colliery Co. v. Bepin Behari Bose (1) 
is not correct. 

The appellant Pugh is not liable in 
damages, He was not a joint tort-feasor. 
Doe v. Harlow (2) is inapplicable to the 

(1) 55 Ind, Cas. 113; 1 P. L. T, 84. 

a (1838) 12 Ad, & E.40; 113 E, R. 724; 54 R R. 
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facts of the present case. This case is cover- 
ed by the dictum in Thomas v. Atherton 
(8). Although the defendant Pugh received 
the royalties, they were all paid in one sum. 
There is no evidence that he knew that 
part was paid in respect of the coal im- 
properly taken, 

Mr. Lowndes, K.C.—Oonsiderations of the 
various Articles in the Indian Limitation 
Actshow that the word “dishonest” in 
Art, 48 does not qualify “conversion”. 
In an Act of Parliament there are no such 
thinge asstops or commas: see Duke of 
woe v. O'Connor (4) per Lord Esher, 

R 


On the facts, we submit that the defend- 
ant Pagh was a joint tort-feasor. The case 
is governed by Powel v. diken (5). We 
concede that the decision in Doe v. Har- 
low (2) is inapplicable. There was a pri- 
vity amounting to participation in the 
wrong doing. The observation in Thomas 
v. Atherton (3) was purely obiter. 


JUDGMENT. 

Warrington of Clyffe,—The 
action in which the present appeal arises 
was, so far as is material to the appeal, an 
action of trover, the plaintifis claiming 
damages for the conversion by the defend- 
ants of specific moveable property, viz., 
coal wrongfully gotten from the plaintiffs’ 
mines and sold or otherwise disposed 
of by the defendants to their own use. 

The appeal is by one defendant only— 
the defendant Pugh-—-and he raises two 
points of law: (1) thatthe claim in respect 
of his own personal working is barred by 
the Statute of Limitations, and (2) that, as 
to workings by his lessees, he has wrongly 
been held to be jointly liable with them, 
whereas in this respect the plaintiffs’ 
suit oughtto have been dismissed as 
against him 

The plaintiffs’ claim alleged fraud as 
against all the defendants, but this issue 
was found against the plaintiffs by the 
trial Judge, and this finding is not question- 
ed now. 

On the first of the two points of law 
referred to above, the trial Judge decided 
against the defendant Rugh, holding that 
the case fell within Art, 48 in the Turet 
Schedule to the Indian Limitation Act, 


(3) (1879) 10 Oh, D. 185; 48 L. J. Oh. 370; 40 L, T. 
1. . 


(4) (1890) 24 Q. D. 468 at p. 478; 59 L. J. Q. B. 206; 
62 L. T. 917; 38 W.R. 420; 54 J. P. 740. 
I (1858)4 K. & J. 343; 70 E. R. 144; 116 R.R. 
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1908, and accordingly the period oflimita- 
tion began to run not from the time when 
the property in question was wrongly taken, 
but from the time when the plaintiffs first 
learnt in whose possession the property 
was. This point was not raised in the 
appeal to the High Oourt, but no objection 
was taken to its being raised before the 
Board. 

The second of the two points was decided 
against the appellant by both the Oourts 
in India. There were two concurrent 
findings, but the appellant contends that 
such findings were wrong in law, inasmuch 
as the learned Judges misdirected them- 
selves, and there was in truth no evi- 
dence which would justify their findings. 

The plaintiffs have in the suit established 
as against the defendants their right to 
the coal in an area called by various 
names, but referred to in the appellant's 
case and in this judgment as Gaurigram, 
under a mining pattah dated the 3rd April, 
1914, granted by the Rajah. 

The appellant, under a purchase deed 
dated the 5th February, 1915, acquired 
from a Company called the Kohinoor Coal 
Qompany, Ltd., its liquidators and mort- 
gagees, certain mining rights granted by 
the Rajah in 1908 in an area called 
Pathargarda,adjoining parbof the western 
boundary of Gaurigram, together with the 
benefit, if any, of a sannad ofthe 16th 
Beptember, 1913, therein mentioned, and to 
be referred to presently. 

By anindenture, dated the 3rd September, 
1917, the appellant granted, demised and 
leased to the defendant Bagchi such right, 
title and interest as he had in (amongst 
other places) Pathargarda, together with 
the beaefit of and rights under the above- 
mentioned sannad of the 16th September, 
1913. 

By an indenture dated the 3rd Septem- 
ber, 1919, the interest of Bagchi in 
Pathargarda was assigned by him to the 
defendants, Pilcher & Oo,, Ltd. 

To return now to the sannad of the 16th 
September, 1913, and the story connected 
with it. By that document the Rajah for 
value promised jo grantto the Kohinoor 
Company above-mentioned settlement of 
20 bighas of coal within Gaurigram within 
four months of its date and that the Oom- 
pany should have a lease similar to its 
Pathargarda lease. The sannad contained 
the following condition :— 

“Tt the mining lease is not executed and 
registered within the said foar months you 
shall not be competent to make any claim 
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for obtaining this settlement. I shall be 
competent to settle the said land with 
anyone else according to my sweet will." 

This condition was not performed by the 
Kohinoor Company. 

The plaintiffs at the date of the mining 
pattah of the 8rd April, 1914, had no notice 
of the sannad of the 16th September, 1913. 

The conveyance of the 5th February, 
1915, to the appellants of the mining 
rights in Parthargarda recited the sannad 
with the condition above referred to, and 
stated that no lease had ever been executed 
in accordance therewith, but, as above men- 
tioned, included in the property and rights 
conveyed “the benefit, if any, of the 
sannad.” 

The appellant on taking possession under 
his conveyance found that the Kohinoor 
Company had extended its workings into 
Gaurigram. Having no notice of the grant 
to the plaintiffs or their predecessors of the 
grant of the 3rd April, 1914, he immediate- 
ly approached the Rajah for the purpose 
of obtaining from him, if possible, an ex- 
tension of the sannad. He believed that 
he had obtained a promise to this effect, 
and in this beliefand still without notice 
of the plaintiffs’ rights, continued the work- 
ings under the 20 bighas referred to in the 
sannad. It was not until the 23rd June, 
1919,that the appellant heard of the grant 
ofthe 3rd April, 1914, and then realised 
that & lease of the mining rights within 
the 20 bighas in Gaurigram could not be 
obtained. By this time, as mentioned 
above, he had parted with his interest in 
Pathargatda by the grant of the 3rd Sep- 
tember, 1917, to Bagchi. 

The appellant's workings in Gaurigram 
ceased in January, 1917. The suit was 
begun on the 26th June, 1920, ; 

On the question whether the Courts in 
India were right in holding that the ap- 
pellant was jointly liable with Bagchi and 
Pilcher & Co., Ltd., respectively, for their 
workings in Gaurigram, it is necessary to 
mention a few further facts. 

The deed of the 3rd September, 1817, 
was, in their Lordships’ opinion, an assign- 
ment of the appellant's rights and interests 
under his conveyance ofthe 5th February, 
1915, and not & mere under-lease. It is 
true that the appellant is therein described 
as “lessor” and Bagchi as “lessee,” but the 
grant is of the whole of his interest. No 
sub-term is created and, therefore, no rever- 
sion expectant on a sub-term. 

To this deed was annexed a copy of the 
deed of the 3rd February, 1015, which 
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showed clearly that the rights under the 
sannad had expired. The deed reserved 
totheappellant royalties in respect of coal 
“raised from the demised premises." It 
contained a covenant by the appellant to 
keep the lessee, his estate and effects in- 
demnified against, amongst other things, 
the encroachments (if any) already commit- 
ted or made by the appellant in working 
the collieries, and a further covenant that 
he would use his best efforts to obtain from 
the Maharajah a lease of the additional 20 
bighas adjoining Pathargarda. 

Royalties have been received by the 
appellant under the last-mentioned deed 
in respect of coal raised from the colliery 
generally without distinction as to the 
particular portion from which such coal 
was raised. 

Their Lordships now proceed to consider 
the two points raised by this appeal. 

First, was the action against the appel- 
lant in respect of his own workings barred 
by the Indian Limitation Act, 1908? It 
is agreed that, if Art. 48 applies to the 
case, the action is not so barred. 

The action was clearly one of trover: and 
the damages awarded were damages for 
conversion of specific moveable property, 
viz, the coal when separated from the 
land, the conversion consisting in the fact 
that the appellant converted such coal to 
his own use by selling or otherwise dispos- 
ing of it. The Courts in India have held 
that he acted in the honest belief that he 
had obtained or would obtain sufficient 
authority for what he did. The conversion, 
therefore, was not dishonest. 

The Schedule to the Act contains two 
material Articles: — 

“Description of Suit.” 

“Article 48.—For specific moveable pro- 
perty lost, or acquired by theft or dishonest 
misappropriation or conversion,or for 
compensation for wrongfully taking or 
detaining the same.” 

“Article 49.—For other specific moveable 
property or for compensation for wrongfully 
taking or injuring or wrongfully detaining 
the same. In each case the period of limit- 
ation is three years.” 

Under Art. 48 the time from which the 
pariod begins to run ie "when the person 
naving the right to the possession of the 
property first learns in whose possession it 
is," and under Art, 49 "when the property 
is wrongfully t&ken or injured, or when the 
detainer'a possession becomes unlawful." 

In their Lordships' opinion the dezision 
of the trial Judge in this case is correot, 
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and Art. 48 is the Article that applies. 
The two Articles are the only ones that 
apply to claims in respect of specific move- 
able property, Article 48 alone refers to con- 
version, and their Lordships can see no 
ground for splitting up conversion into 
two classes, one dishonest and the other 
not dishonest. Ifsuch were the intention 
one would have expected to find such a 


. distinction between different classes of the 


same tort made clear by the express inclu- 
sion in Art. 49 of the second of the two 
classes, The truth isthat, ifthe Article is 
read without the commas inserted in the 
print, as a Court of Law is bound to-do, 
the meaning is reasonably clear. "'Conver- 
sion,” a well-known legal term for a parti- 
cular class of tort, is referred to as one of 
the modes by which specific moveable pro- 
perty may be wrongfully acquired, the 
others being theft and dishonest misappro- 
priation. The opposite view involves 
giving a different effect to “or” preceding 
conversion to that which it has before “dis- 
honest misappropriation.” In fact, in each 
case it is equivalent to “or by." 

If this view is not correct, then there is 
no reference to what one may call simple 
conversion except by general words. On 
this pointtheir Lordships agree with 
the careful judgment of Das, J., in the 
Lodna's case (1). At page 133* he saye:— 

“Article 48 deals only with specific move- 
able property which falls under one of two 
classes, viz. (1) such property as has been 
lost, or (2)as has been acquired by (a) theft, 
(b) dishonest misappropriation or (c) conver- 
sion. No other kind of moveable property is 
affected by this Article.” 

It is true, he goes on to say, that in his 
opinion the defendant’s conduct was 
equivalent to theft, but he adds a passage 
which shows clearly that he would have 
come to the same conclusion in a case of 
simple conversion, page 134*:— 

“The plaintiffs complaint is that the 
defendant has without authority taken 
possession of the coal belonging to the 
plaintiff with the intention of asserting some 
right or dominion overthem. The plaintiff 
Company is, therefore, charging him with 
convereion...........- lt will be noticed.-that 
the word ‘conversion’ is used by the 
Legislature in Art. 48; it findsno place in 
Art. 49. It must be presumed that when 
the Legislature bas deliberately used a 
term which has a known legal significance 
in law it has attached to that term that 
known legal significance.” 

*Pages of 59 Ind. Cas.— [Ed.] 
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Foster, J. stated that on legal points 
he agreed fully with the judgment of 
Das, J. 

Their Lordships have not been referred 
to any other Indian case which deals with 
the precise question. "They are of the same 
opinion as that expressed by Das, J., and 
the appeal on this point, therefore, fails and 
ought to be dismissed, 

Secondly, as to the question whether the 
appellant can be made jointly liable for 
the acts of Bagchiand Pilcher & Oo. Ltd, 
respectively. 

The trial Judge so held on the ground 
that his position as lessor would render him 
liable, and cited Doe v. Harlow (2) as his 
authority. Inthe High Oourt, Adami, J., did 
not dissent from this view, but added that 
in his view there were facts which es- 
tablished an encouragement of the 
wrong-doers ou the part of the appellant 
and that this fact was sufficient to render 
him liable for their acte. 


In their Lordships' opinion the learned 
Judges in both Oourte have misapprehended 
the question they had to try, viz, whether 
the appellant was & joint tort-feasor with 
Bagchi and Pilcher & Oo., Ltd., respectively. 
Neither the fact that he was their lessor 
assuming, contrary to their Lordships’ 
view, that he was a lessor in the proper 
sense of the term—nor that he “encouraged” 
the wrong-doers, whatever this may mean, 
would be sufficient by itself to support a 
finding that he was a joint tort-feasor. 


Doe v. Harlow (2) is certainly no 
authority for the view expressed in the 
Courts below. Itestablished no principle 
ab all. The question there was whether 
there was some evidence against 
one of two persons charged as tort- 
feasor with having wrongfully kept the 
plaintiff out of possession of certain 
premises. The one in question was Warren; 
he had let the premises to Harlow, who held 
over after the cesser of Warren's term. 
The plaintiffs demanded possession from 
them both, and both refused. The Lord 
Ohief Justice held that there was some 
evidence against Warren, and he left it to 
the Jury to say on the case against all how 
long the three had been jointly keeping 
out the rightful proprietors. Ona motion 
for a new trial on the ground of misdirec- 
tion the Lord Ohief Justice, in the course 
of argument, says: “Warren encouraged 
Harlow to remain and received rent from 
him.” Ag encouragement he is apparently 
referring to his joining with Harlow in 
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refüsing to give up possession for there is 
no other fact mentioned in the Report 
which could be regarded as encouragement. 
He says in conclusion, “If there had been 
no evidence here but thatthe under-tenant 
remained in possession I should have left 
the case differently.” 


The fact is Doe v. Harlow (2) settles no 
principle at all. The Oourt merely held 
th&t there was evidence on which a Jury 
might properly find that Warren had made 
himself a party to the tort. 


Their Lordships are of opinion in the 
present case that there is no such evidence, 
and on this point the appeal ought to be 
allowed and the decree of the Subordinate 
Judge varied by striking out the words 
“and 3" from the direction for payment of 
Rs, 10,350 with proportionate costs and 
from the direction for payment of Rs, 3,900 
with proportionate costs. The appeal 
substantially succeeds, inasmuch as the 
point as to the Statute involves a com- 
paratively small sum of money and can 
hardly have caused a material increase of 
costs, 


In their Lordships’ opinion, therefore, 
the appellant should have the costa of the 
appeal and proportionate costs both 
inthe Subordinate Court and in the 
High Oourt attributable to the items on 
which he has succeeded. They will 
humbly advise His Majesty accordingly. 


K. J. R, Appeal allowed. 


Solicitors for the Appellant:—Messrs, 
Pugh & Co. 

Solicitors for the Respondents:—Mesers, 
Watkins & Hunter. 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
OBIMINAL APPEAL No. 172 oF 1928. 
September 6, 1928. 
Present :—Mr. Kinkhede, A, J. O., and 
Mr. Gulam Mohiuddin, A. J. C. 
MUSA—AcovusED—~APPRLLANT 


versus 
EMPEROR-—RzsPONDENT. 

Evidence Act (I of 1872), s. 188—Accomplice, 
testimony of—No corroboratvon—Conviction, whether 
legal—Criminal Procedure Code (Act V of 1898), 
as. 288, 689— Statement of witness vy Court of com- 
mitting Magistrate not read out by Sessions Court to 
witness in presence of accused and prosecution—Ad- 
mission of statement in Sessions trial, legality of— 
Inspection of spot—Duty of Court to make memorand- 
um. 

An accomplice is a competent witness against an 
accused anda conviction will not be illegal, merely 
because it proceeds upon the uncorroborated testi- 
mony of an accomplice, but this absolute rule of 
law, as regards the evidence of accomplices, is 
subject to a rule of guidanee contained im ill (b) 
to 5,114 that an accomplice is unworthy of credit 
unless he is corroborated in material particulars. [p. 
610, cols. 1 & 2.] 

In order that the statement of a witness examined in 
the Court of the committing Magistrate and admitted 
by the Sessions Judge, under s. 288 of the Criminal 
Procedure Code may be used against the accused, the 
Judge must inform the acoused as also the pro- 
secution that he is going to treat it as evidence 
against him under t section so as to give an 
opportunity to cross-examine the witness with refer- 
ence to such statement. p, 611, col. 1.) 

Under s 288, Criminal Procedure Code, the whole 
of the previous statement is to be treated as evi- 
dence and not only portions ofit. It is, therefore, 
essential that the whole of such statement should be 
put to the witness and not merely portions of it for 
the purposes of contradiction and then after notice 
to the prosecution and the accused it can be brought 
on record, [ibid.] 

Under 8. 539 ofthe Oriminal Proædure Code, a 
Court inspecting a spot is bound to record a 
memorandum of inspection noting briefly the faots 
observed at the inspection, and if the Court has 
omitted to record suca a memorandum, the portions 


ofthe judgment which are based on the impression 
received at the spot on such inspection should not 
be taken into consideration by the Appellate Court 
in desiding the guilt of the appellant p. 611, col 2.) 

Hriday Govinda Sur v. Emperor (1) and Forbes v. 
Muhammad Ali Haidar Khan (2), referred to. 

Oriminal appeal from a judgment of 
the Sessions Judge, Saugor. 

Bir Harisingh r, Kt,, and Mr. A. Razak, 
for the Appellant, 

Mr. G. P. Dick, for the Respondent. 

JUDGMENT.—The appellant Moham- 
mad Musa, whois 16 yeara of age, has 
been convicted by the Sessions Judge, 
Saugor, under s.3U2, Indian Penal Vode, 
for the murder of Mohammad Ishaq, aged 
25 years, which took placeon the nignt of 
17th March, 1928, and has been sentenced to 
death, 
The corpse of Mohammad Ishaq who was 
89 
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Pesh-imam of Kasai Mandi Mosque and who 
was present at the taravi prayer on the 
night of 17th March, was seen lying near the 
Railway line by many persons on the morn- 
ing of 18th March, and oneofthem P. W. 
No. 6 Hussaini went to the Police Station 
House, and made a report, which is Ex. P. 1, 
After inquest, thecorpse was sent to the 
mortuary and Assistant Medical Officer 
Deo Rao held the post mortem examination. 
He found anumber of injuries, which have 
been mentioned in para. 9 of the Sessions 
Judge's judgment and expressed the opin- 
ion that death was due to fracture of the 
Bkull, that the injuries found on the body 
could have been caused- by the knife Art. 
A, that the deceased was not of a weak con- 
stitution and was much older than Musa, 
that it was improbable that accused Musa 
would have singly inflicted the woundson 
the deceased and that blood must have 
passed profusely fromthe body. It is thus 
clear that Ishaq was murdered, by some 
person or persons, between 9 a,m. and 
6 4. M. 

The exact time when Mohammad Ishaq 
was murdered is very important in this 
case, but, the evidence on this point is far 
fromsatisfactory. According to P. W. No. 1 
Siddiq, Ishaq was murdered before 11 P. M., 
and he definitély stated that he reached 
home, after the murder, just as the 11 P. M. 
train went out. Ismail P, W. No. 3, who 
was staying in the mosque that night, stat- 
ed that after the Bina Katni train had 
passed, at about 11-30 P. m., Siddiq alone 
came tothe mosque for the third time, 
inquired from Ishaq if he was going to wake 
up people for saheri, that after this Ishaq 
went te sleep again, and that about 2 A. M., 
on being called by some one, Ishaq went 
out. If ismailis to be believed on this 
point, Ishaq was alright and alive, at the 
time, when Saddiq says he was murdered. 
This is the first important particular, about 
which there is not only no corroboration, 
but a direct contradiction. Both the wit- 
nesses are definite about the time and their 
statements are irreconcilable, It is, there- 
fore, not possible to find out the exact time, 
when Ishaq was murdered. 

The next important'point which is es- 
tablished will be of great help in deciding 
this case, isthe question of motive, the 
feeling or reason which actuated the appel- 
lant to commit this brutal murder. The 
learned Sessions Judge in paras, 2 and 3 of 
his judgment, has stated the prosecution 
case, regarding motive, in these words:— 
“ The accused Musa and he (Ishaq) had 
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been friends for some time and addicted to 
sodomy. The accused, however, a few 
months before the murder became friendly 
with Mohammad Baddiq P. W. No. 1, who 
is about 14 years of ageand between them 
also sodomy took place. Ishaq, aggrieved 
. by the cessation of Musa's friendship, sent 
him numerous letters expressing his sorrow 
and hope fora resumption of their former 
relationa........... aasia aaa Musa who had 
lost interest in Ishaq was irritated by these 
letters and by the tauntof “Ishaq ka gandu” 
and eventually decided to kill him.” The 
evidence on this point has been discusaed 
in paras. 22 to 28 of the lower Oourt's judg- 
ment, and, the conclusion reached has been 
stated as follows :— 

“From the tone of the letters and the 
circumstances in which they were written, 
it is undisputably clear that both had been 
on terms of an unnatural intimacy and that 
Masa had refused to continue this connec- 
tion with Ishaq.” Regarding the alleged 
sodomy, between Musa and Saddigq, the 
learned Sessions Judge expressed his opin- 
ion in para, 24 in, the following words: 
“the friendship between Musa and Saddiq 
was extraordinary and couldonly be ex- 
plained by the fact that they also practised 
BOGO Yasinan aan an ^ although I con- 
sider it must have taken place, I cannot 
hold that it has been proved. At any rate, 
there can be no doubt of the existence of 
a strong friendship between these two.” In 
arriving at the conclusions mentioned 
. above, the learned Sessions Judge has 
mainly relied on the following facts :— 

l. Taunt “Ishaq ka gandu” 
uttered by Wali Mohd. 

2. Letters P-Z1 to 51 written by 
Ishaq, and P-52 to 62 in 
Musa's handwriting, and, 

3. Siddig's statement. 

Their learned Judges discussed the 
evidence and proceeded: | 

We do not find any reliable material on 
record from which we could infer that 
Ishaq and Musa were addicted to sodomy, 
and, find it difficult to believe thata pas- 
sive agent would resent the overtures of 
the active agent, to such an extent, that he 
will try to get rid of him by murdering him. 

The evidence of Siddiq, P. W. No. 1, the 
approver, who is 14 years of age, has to be 
considered next. Hesays that he was pre- 
gent at the murder and saw Muss killing 
Ishaq. He isa competent witness against 
Muga, and a conviction will not be illegal 
ifit proceeds upon iba uncorroborated 
testimony ofMuss, according tos. 133 of 
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the Evidence Act, but this absolute rule of 
law, as regarda the evidence of accomplices, 
is enbjeet toa ruleof guidance which we 
should also regard and it is contained in 
illustration (b) tos. 114, and runs as follows: 
“ That an accomplice is unworthy ofcredit, 
unless it is corroborated in material parti- 
culars." We will first examine the evidence 
of Siddiq to find out if he is a reliable wit- 
ness aud later on, see if he is corroborated 
if material particulars. 
* * * 

Ít seems to us that Musa had gone late to 
the mosque for the taravi prayers, and after 
the prayers Musa and Ishaq had gone 
towards the bridge, and Siddiq went away 
towards his house, and Ishuq went back to 
the mosque. This is thestory which Bid- 
diq had given out first and is corroborated 
by P. W. N. 3 Ismail, who was in the 
mosque that night. Ismail stated before 
the Sessions Judge that he saw Musa at 
lamplight, that night, but not again that 
night, that lshag went out to take his food 
after taravi prayers and returned to the 
mosque at 10 30 r. x. that Siddiq had come 
twice to the mosque during the absence of 
Ishaq and had enquired about him, that 
Siddiq came again at 11-30 P. uw, and asked 
Ishaq if he was going out te wake up 
people for sehri, that Ishaq went to sleep 
after that, and that at about 2 a.m. he 
heard some one shout for Ishaq and he 
went out. This witness when reminded 
of his statement made before the commit- 
ting Magistrate, admitted that he had 
stated that he had seen Musa coming at 
midnight, ‘and explained later on in cross- 
examination that as Siddiq had told him 
that the man who: had taken out Ishaq was 
Musa and, therefore, he had mentioned 
Musa’s name. To the questions put by 
Oourt, this witness replied that it was a 
dark night, and the man who came for Ishaq 
first called from outside the gate and then 
came inside and entered the hujra and was 
40 paces from him. This witness according 
to his own statement was under Police gur- 
veillance for à week after the occurrence 
and was staying in the Police Chauki. He 
has made different statements about the 
person who came to call Ishaq and finally 
stated that he did not recognise the man 
who had come to the mosque to eall Ishaq 
at2a,m. If his statement about the de- 
parture of Ishaq from the mosque at about 
2-4. M. i8 correct, in that case, the statement 
of Siddiq cannot be true, and if Siddiq's 
statement is true, the statement of Ismail 
must be false. The witness has made 
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different statementsabout the persons who 
had cometo call Ishaq and, therefore, re- 
liance cannot be placed on his statement. 

The learned Sessions Judge has made the 
following endorsement on the back of Ex. 
P. 2, Ismail’s statement, made before the 
committing Magistrate “ Relevant portions 
read in Court and admitted under s. 288, 
Criminal] Procedure  Oode." Ismail was 
examined on 9th July, 1928, in the Saagions 
Court, and the order-sheet of that date does 
not contain any entry about treating as evi- 
dence ia the case unders. 283, Oriminal 
Procedure Code, the evidence of Ismail, re- 
corded under Ohap. XVIII. There is no 
doubt that the evidence of Ismail as con- 
tained in Ex. P-72 was brought on the Ses- 
sions record on 9th July, 1928, but this 
ought to have been done, with full notice to 
. the conduetors of the prosecution and de- 
fence. The following additional ground 
was filed in this Court :— 

"1. That the lower Court was wrong in 
transferring the atatementof P. W. No.2 
Ismail made to the committing Magistrate 
after close of the case unders. 288 of the 
Criminal Procedure (Jode, without intimat- 
ing even his intention to the acsused so as 
to enable him to cross examine the witness 
thereon, and this illegality has materially 
prejudiced your appellant (s. 32) : 

There isnothingon record to show that 
the Court informed the accused, that 
he was going to treat as evidence under a. 
288, Oriminal Procedare Code, the evidence 
of Ismail. Tneocourseadopted is contrary 
to practice and inconsistent with all rules 
regulating the admissibility of evidence. 
The endorsement mentions that “ relevant 
portions read in Court and admitted under 
8. 288, Oriminal Procedure Code," We find 
it impossible, to find out either from the 
deposition of P. W. No. 3 Ismail recorded 
on 9th July, 1948, or. from Ex. P-72 the 
relevant portions which were read out in 
Oourt, because the relevant portions have 
neither been mentionednor marked. Under 
8. 288, Oriminal Procedure Code, the whole 
of the previous statement is to be treated 
as evidence and not only portions of it, 
and, therefore, it was essantial to put the 
whole of it to the witness and then after 
giving notice to the prosecution and the 
defence, it could be brought on record 
under s, 288, Oriminal Procedure Code. It 
seems to us that the portions which were 
put to the witness were put for the purpose 
of contradicting him, rather than anything 
else. The evidence of such witnesses who 
have resiled from their former statementa 


MUSA 9. RMPREROB, 


611 


cannot be relied upon for Süpporting & case 
of this sort. The evidence of Ismail waa 
wrongly taken on the record under s, 938, 
Oriminal Procedure Code, and we have no 
alternative but to rejectit. 

Wazir, D. W. No. 4, is another witness 
who speaks about seeing Musa at the door 
of the mosque and Ishaq and Musa enter- 
ing the hujra. He must have gone to the 
mosque, if he did at all, at about 10 p. a, 
and seen Ismail sleeping there, Ismail 
knew Wazir and stated definitely that 
Wazir did not come to the mosque that 
night. Hach and every important prosecu- 
tion witness in this case has either made 
different, irreconcilable, contradictory 
statements or is contradicted by’ another 
prosecution witness. We find it unsafe to 
pi act date Mg elec 

The learne essions Judge ins 
the gpot on llth July, 1928, but failed to 
record a memorandum of the relevant facts 
observed at the inspection, as he was bound 
to do under s. 539 B, Oriminal Procedure 
Oode, and wrote the following in para, 39 
of his judgment: “ Having inspected the 
place mentioned in the evidence, I am 
satisfied that the uncorroborated portions 


‘of Biddiq's testimony are trae.” The learn- 


ed Judge ought to have stated definitely 
what uncorroborated portions of Siddiq's 
testimony were found by him to be true 
on spot inspection. As nothing has been 
mentioned in the judgment, we have no 
means of knowing what the learned J udge 
had in his mind when he wrote what he 
has written about the corroboration of un- 
corroborated portions of Siadiq’s evidence 
and, therefore, we have no alternative but 
to exclude that portion of the judgment 
wails considering this cass. In Hriday 
Govinda Sur v.-Emperor (1) Newbould &ud 
Makerjee, JJ., held that “ The omission to 
place on the record the memorandum of a 
local inspection is an illegality vitiating 
the conviction, and not an irregularity 
curable by the absence of any prejudice re- 
sulting from the default", and in a later 
case reported as Forbes v. Muhammad Ali 
Haidar Khan(2) Walmsley, and B. B, Ghose 
JJ., held that “Theomission to record a 
memorandum under s. 539-Bof the Oriminal 
Procedure Oode in an inquiry under a. 145 
is not an illegality vitiating the Proceed- 
ing, but an iriegularity which does not 
affect itin the absence of prejudice to tha 
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parties," "Theaccused is certainly prejudic- 
ed because thelearned Sessions Judge re- 
lied on his own impression, received 
at the spot inspection, in coming to the 
conclusion that the uncorroborated portions 
of Biddiq's testimony are true, but in this 
cage, as we have decided, for reasons already 
given, to exclude that portion of the 
judgment, we do not considerit necessary 
to order a re-trial. 

The following articles which were seized 
either from the person of the appellant or 
from his house, have been found to be 
stained with human blood:, 

Art. B—Pyjama. 

» V—Tape 

» P-—Bhirt | 

» Q—Pyjama ` 

» .O—Battua or purse. 

8 and V were seized on 19th March, 1928, P 
and Q were seized. on 20th March, 1928. 
and O on 21st March, 1928. Siddiq de- 
finitely stated that Musa was wearing 
that night shirt, ‘Pyjama S and coat R. 
Coat article lis "was found to be 
blood-stained but as the stains were disin- 
tegrated, their original could not be deter- 
mined. The only article which, therefore, 
remainsis article B, the Pyjama. Theappel- 
lant has offered an explanation as to how 
the pyjama came to be stained with blood 
and has examined a witness in support of 
his statement. The explanation seems to be 
a plausible one and may be quite true. Any 
how we cannot infer from these human 
blood-stains on the pyjama, that Siddiq 
is speaking the truth or that Musa got these 
stains when he murdered Ishaq. The pre- 
sence of other clothes stained with human 
blood, about which the prosecution has 
nothing to say, beyofid producing them in 
Court, and which were certainly not worn 
by Musa, when he committed the murder, 
takes away the significance, if any, of 
finding blood-stained clothes with the 
appellant. No importance can be attached 
to the blood-stained clothes in this case. 

Article O was seized on 2ist March, 1923, 
from Musa’s house but he did not admit 
that it belonged to him. The prosecution 
tried to prove by examining P, W. No. 24 
Alidad Khan that the purse belonged te 
Ishaq but Alidad Khan expressed his 
inability to identify it. There is no reliable 
evidence to show that art. O belonged to 
Ishaq and the learned Sessions Judge 
seems to be wrong in writing in para. 41 of 
the judgment that the Battua Ex. O ia 
admittedly his (i. e. Musa’s) property. The 
fading of a blood-stained purse in the 
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house of Musa, which has not been proved 
to be that of Ishaq, cannot be said to bea 
particular which corroborates the statement 
of Siddiq. 

The appellant Musa was sent to Assistant 
Surgeon Ghulam Ali for examination on 
19th March, 1928, as some bruises and 
scratches were seen on his person. The 
marks were very faint and were observed 
throygh a magnifying glass. Mr. Ghulam 
Aliopined that the scratches were very super- 
ficial and could be caused by the nails of 
the accused or by the nails of another person 
during a struggle bythorns, if a man falls 
on a bush of thorns. The Medical evidence 
is consistent with the prosecution theory, as 
well with the case put forward by the 
appellant. There were scratches on the left 
side of the chest and an abrasion on the 
right shoulder, which could not be caused 
by the deceased during the struggle, as the 
appellant was wearing a shirt and a coat. 
The scratches and anabrasion, therefore, by 
themselves donot prove anything. . 

There are certain other matters, e. g., dis- 
covery of blood-stains on therail at point No. 
1, discovery of blood-stains on the iron 
fencing at point No. 12, presence of rose 
petals near the corpse. Re. 12/9 seized from 
Ajmerion 21st March,1928, mentioned in 
paras, 40 and 41 of the lower Court's 
judgment,which have been perhaps consider- 
ed by the learned Sessions Judge, as “the 
leading circumstances” of Siddiq's story, 
which may be regarded as corroborating 
the statement of the approver Siddiq. 
These are not material particularsand do not 
afford such corroboration of the approver's 
Qe enone as tomake his statement relia- 

e. ` 
After a careful consideration of the entire 
evidence in the case, we are of opinion, that 
the charge under s. 302, Indian Penal 
Code, has not been established against 
Musa, and, therefore, he is acquitted. 

G. R. D, Accused acquitted. 


pad 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
Second OiviL APPEAL No. 73-B or 1927. 
August 30, 1928. 

Present :—Mr. Kinkhede, A. J. C. 
SHRIKISAN--PLaINTIFF—ÁPPELLANT 


versus 
Tar SEORETARY or STATE ror 
INDIA —DazzNDANT— RESPONDENT, 
Limitation Act (IX of 1908), s. ó—Eztension of 
time—Matter to bs — contidered—Discretion - Inter- 
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ference in High Oourt-—Appeal by Government—No 
presumption of diligence. 

A successful litigant should not be deprived with- 
eut sufficient reasons of the valuable right which is 
aecured to him by the decision in his favour becom- 
ing final by the expiry of the period of Limitation 
for filing the appeal. |p. 614, col. 2; 

Krishnasawmi Pandikondar v. Ramasami Chettiar 
(1) and Nagindas Motilal v. Nilaji Moraba Naik (3), 
relied on. 

A Qourt cannot presume that there was sufficient 
cause for delay in presenting an appeal merely 
because the appellant is the Government agd the 
papers had to be transmitted through various Gov- 
ernment Officers. [p. 614, col. 1.] 

A Oourt of second appeal ought not to interfere 
ordinarily with the exercise of discretion on the 
p of the subordinste Court but the non-inter- 
erence must necessarily be limited to cases where 
there is sufficient material on record to justify the 
exercise of the discretion in any paarir way, the 
test being whether the discretion been exercised 
after appreciation and consideration of all the faots 
which were material for the purpose of enabling 
the Judge to exercise a judicial discretion and after 
the application of the right principle to those facta, 
[p. 614, col. 2.] 

i i REC CE Naickar v. Ramanujam Pillai (8), fol- 
owed. 


Appeal against a decree in the Court of 
the First Additional District Judge, Akola, 
dated the 31st January, 1927 in Civil Appeal 
No. 254 of 1920. 

Mr. M. R. Bobde, for the Appellant, 

Mr. G. P. Dick, for the Respondent. 


JUDGMENT.—This ia an appeal by 
ihe plaintiff, whose suit filed against the 
Secretary of State for India in Council, 
which was decreed by the first Oourt, 
has been dismissed by the lower Appellate 
Court. The first point for consideration 
is whether the defendant's appeal to the 
lower Appellate Court was rightly admitt- 
ed being within time though filed 7 
days beyond time. 

The judgment of the first Court was 
delivered on 24th August, 1926. The 
copies of the judgment and decree to 
be appealed from were applied for on 
94th August, 1928, i e., when 27 days out of 
the period of 30 days prescribed for filing 
the appeal to the Court of the District Judge 
were still to the, credit of the defendant. 
The copies were ready on 4th September, 
1926, and delivered the same day. Thus 
time spent in obtaining the copies was 8 
days. The appeal had, therefore, to be 
filed before the expiry of the 38th day 
which fell on Ist October, 1926, but as 
a matter of fact it was instituted on the 
8th of October, 1926. 

Along with the memorandum of appeal, 
which purports to bear date the 6th of Octo- 
ber, 1926, a draft of the proposed grounds of 
appeal prepared on 7th September, 1926, 
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a covering letter addressed to the Deputy 
Commissioner, Akola, under the same date, 
and a true copy of a letter dated 2tat 
September, 1926, from the Assistant Secre- 
tary to Government Legal Deparment, ‘to 
the Commissioner, Berar, were produced 
apparently to explain away the delay 
which took place in ‘the g of the 
appeal. This true copy:was transmitted 
by the Commissioner ‘to the Deputy Com- 
missioner by endorsement dated 29th 
September, 1926, and presumably, it reached 
the latter in due course before the 4th of 
October. 1926. The Deputy Commission- 
er's Office forwarded the papers to the 
Public Prosecutor, Akola, on the 5th 
October, 1926, and they reached him that 
very day at 5-30 P. m., that is, after the 
usual Court hours. The 6th and 7th of 
October were holidays, and hence the 
appeal was filed on the 8th. The Addi- 
tional District Judge held the necessary 
enquiry and called upon the plaintiff to 
appear in that enquiry to oppose that 
application for extension of time under: 
8.5 of the Limitation Act. As a result of 
that enquiry the learned Judge was 
satisfied as to the diligence of the Gov- 
ernment Pleader in the performance of 
his duty, and came tothe conclusion that 
the delay was occasioned when the papers 
were in the course of transmission from 
the Legal Department to the Government 
Pleader through the usual media of the 
offices of the Commissioner and Deputy 
Commissioner. This delay remained un- 
explained. I think that if efforts had 
been made to find out the cause of this 
delay, some relevant information could 
have been secured on the point. 

The Commissioner's Office had despatch- 
ed the papers before the expiry of the 
period of limitation, that is, when there 
were 2 days still to the credit of the 
party appealing, if we go by the 
date given in the forwarding endorsement. 
Under ordinary circumstances a letter des- 
patched from Amraoti ought not to take 
two days to reach Akols, and if these 
papers did as a matter of fact reach 
Akola on or before the lst October, 1926, 
I see no reason why the same could not 
have been handed over immediately’to the 
Government Pleader to enable him to 
file the appeal at once within limitation. 
The ascertainment of the date of receipt 
of the papers in the Deputy Commission- 
er's Office was absolutely necessary, before 
the Additional District Judge could ex- 
ercise his discretion in the matter of con- 
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doning the delay, The Government 
Pleader had in the last line of his for- 
warding letter to the Deputy Commissi- 
oner,’ Akola, distinctly mentioned that 
the appeal will have to be filed the latest 
on 29th September, 1926. I have not got 
before me anything to show whether any 
note of this warning was taken by the 
Deputy Commissioner when he forwarded 
the papers through,the Oommissioner to 
the Legal Remembrancer's Office, and 
whether he pointed out tothe Commissioner 
the absolute necessity ofsecuring from the 
Legal Department a prompt decision 
whether the appeal should, or should not, 
be filed and of returning the papers in 
sufficiently good time to enable him to 
instruct the Government Pleader to 
institate the appeal (if sanctioned by the 
Legal Department) before the expiry of the 
period of limitation. In the absence of 
any such material on record it is difficult 
to say that there was reasonable cause for 
the delay. I cannot understand what the 
Government Pleader means by urging 
that the agents of the Secretary of State 
in all departments had to do other 
important duties along with this duty, 
and so the time taken up in obtaining the 
sanction by the Deputy Commissioner, the 
Qommissioner and the Legal Remem- 
brancer as mentioned in the letters filed in 
the Court was unavoidable and that there 
was no negligence on the part of the appel- 
lant or his agents, Really speaking the 
sanction was given early enough. 

The Additional District Judge instead 
of drawing an ’ inference adverse to the 
appellant before him, from the absence of 
all explanation and proof of facts account- 
ing foreach day’s delay, considered that 
there was a ‘presumption’ which arose ‘in 
the course of office work of a Government’, 
which ‘may just be that there was reason 
why the matter should have not deserved 
the first attention’, In the absence of any 
detailed affidavit, or other evidence on 
record, it was not proper for the Additional 
District Judge to presume that there was no 
negligence, and atthe same time go the 
length of observing that “no serious attempt 
was eto gain time’ over the ordinary 
procedure,” in spite of the fact that the 
appellant “has to conduct business through 
along series of hierarchy of servants". 

On 26th November, 1926, statements of 
the parties were recorded, but as the 
Government Pleader was not ready with 
facta necessary to explain the delay he took 
time to ascertain them from the different 
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offices. The hearing was, therefore, ad- 
journed to 8th December, 1926. His state- 
ment dated 8th December, 1926, however 
throws no light on the question of the 
apportionment of the responsibility for the 
delay between the several offices, and why, 
with exercise of due diligence, the same 
could not have been avoided. An issue 
was struck on that date, and all that the 
Government Pleader perhaps desired to do 
in thé case was to ask fora date for argu- 
mente, and for that purposetime was granted 
till 14th December, 1926. The arguments 
were heard, and, atraight off without any 
evidence, or other sufficient date before him, 
the Additional District Judge condoned 


_thedelay and granting extension of time 


under s.5 of the Limitation Act admitted 
tne appeal though barred by 7 days. The 
Additional District Judge thus deprived 
the successful party of a very valuable 
right, namey, the finality of the decision of 
the lower Court in his favour which had 
accrued to him by reason of the period of 
limitation filing the appeal having elapsed 
cf. Krishnasawmi Pandikondar v. Rama- 
sami Chettiar (1) and Nagindas 
Motilal v. Nillaji Moroba Naik (2). 


I am fully aware that in matters of 
discretion a Court of second appeal 
ought not and ordinarily does not interfere 
with the exercise of discretion on the 
part of the subordinate Courts, but that 
non-interference must necessarily be limited 
to cases where there is sufficient 
material on record to justify the exercise 
of discretion in any particular way. The 
test as laid down in Kichilappa Natckar v, 
Ramanujam Pillai(3)is,has the discretion 
been exercised after appreciation and 
consideration of all the facts which were 
material for the purpose of enabling the 
Judge to exercisea judicial discretion and 
after the application ofthe right principle 
to those facts? Ifthe discretion is exercis- 
ed under these conditions and a certain 
conclusion is arrived at, that conclusion 
will be an exercise of discretion judicially 
sound. Where, however, it appears that 
the lower Appellate Court has exercised 
ita discretion in a judicially unsound 
manner without proper legal materials 


LO Sn Cas, 493; 41 M. 413; SAM L. J. 63; 4 P. 
54; 16 A. L. J. 57; 7 L. W. 150; 23 M. L. T. 101; 
27 O. L J.253; 2 P.L. R. 1518; 32 O. W. N. 481; 21, 
Bom L. B.541; 11 Bur. L. T. 191; (1918) M. W.N. 
908; 45 L A. 25 (P. m 

(2) 80 Ind. a 862; 48 B. 442 at pp. 443, 444; 26 
Bom. L. R 395; A. I. R. 1934 Bom. 399, 

(3) 25 M. t6. 
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to support its decision, the High Oourt 
will surely interfere. 

In the present case, there being no such 
proper material on record I am constrained 
to interfere with the lower Appellate 
Court's exercise of discretion, For these 
reasons I hold that the defendant had 
failed to show sufficient cause for condon- 
ing tbe delay in the presentation ofthe 
memo, of appeal to the lower Appellate 
Court and that the said Court aated 
wrongly inentertaining the appeal though 
instituted beyond time. In my opinion 
the lower Appellate Court had no juris. 
dietion to touch the decree passed by the 
Court of first instance and decide the case 
on the merits on the basis of a time barred 
memo. of appeal. The decree dismissing 
the plaintiff's suit passed in appeal is, 
therefore, set aside, and that of the first 
Oourt decreeing the claim restored. The 
present appealis allowed with costs. The 
costa of the first appeal shall be paid by 
the defendant and those of the suit will 
Ls paid as already ordered by the first 

urt. 


6. R, D, Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
BSaooup Orvin ApP4an No. 230.B or 1920. 
October 27, 1928. 
Present: —Mr, Staples, A, J. C. 
TOTARAM KASAR--APPSLLANT 


i versus 
Khawaja KUTUBUDDIN AND OTHERS— 
RESPONDENTS. 

Berar Land Revenue Code 1896, s. 79 (2)—Co- 
owner—Power to sue to eject tenant from his share of 
land——Power to give notice to quit. 

A co-owner can sue to ejecta tenant as regards his 
share in ths property and for his share of the rent, if 
he makes the other co-cwners parties to the suit. 
He can also give valid notice to quit so faras his 
share is concerned. [p. 615, col, 2.] 

Second appeal from a decree of the 
Special Additional District Judge, Akola, 
dated the 13th January, 1926, in Oivil 
Appeal No. 25 of 1925. 

Mr. M. R. Bobde, for the Appellant. 

Mr. W. R. Puranik, for the Respond- 
ents. 

JUDGMENT.—The first respondent 
Khawaja Kutubuddin, brought a suit 
against the appellant Totaram and the 
second respondent, Khwaja Hasan, for 
ejectment of Totaram from certain fields 
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and for rent, The trial Court passed a` ^ 
decree for ejectment and for Rs. 106-14-0 
as rent. On appeal, however, the Special 
Additional District Judge, Akola, modified 
the decree and granted the plaintiff a decree 
for joint possession of ahalf share in the 
fields only and for half the rent, that is, 
Rs. 53-7-0. The first defendant, -Totaram, 
has again appealed to this Oourt claiming 
that he was not liable to ejeotment even as 
regarda half of the fields. 

' Tt is now admitted thatthe plaintiff and 
the second defendant arecertificated holders 
of the jagir village of Hingna Kazi. It is 
also admitted that the first defendant 
Totaram isan annual tenant of the three 
fields, Nos. 8, 52 and 57, in that village and 
as an annual tenant he is liable to be 
ejected upon a notice being duly served 
under s,,79, cl. (2, of the Berar Land 
Revenue Act. It is, however, contested that 
the plainciff cannot eject him alone with- 
out the consent of other certificated holders 
and that a notice given by the plaintiff alone 
was not a valid notice. 


The matter has been considered by the 
lower Appellate Court and I think the 
view taken by that Court is correct. It 
is quite clear from the rulings quoted that 
one of two or more joint co-ownera can 
gue for ejectment of a trespasser. With 
regard tothe ejectment of a tenant there 
may have been some difference of opinion 
but it seemssettled law that one of two 
or more joint co-owners can sue for 
ejectment of a trespasser provided he 
makes the other co-ownera parties to 
the suit. Hecan also sue for rent of the 
holding under the same conditions and 
in thatcase a decree should be passed in 
favourofthe plaintiff and the defendant- 
co-owners, who would be joined as de- 
fendante if they refuse to be joined as 
plaintiffs. This view has been taken in 
the previous suit between the parties as 
appears from the appellate judgments 
filed as Exs. D 8 and D-9. I would also 
refer to the ruling in Pramada Nath Roy 
v. Ramani Kanta Roy (1). It seems clear 
that one or more joint co-owners can 
sue for ejectment of & tenant as regards 
his sharein a holding and can sue for . 
his share of the rent, if he makes the 
other co-owners parties to the suit. The 
learned Advocate for the appellant relies 
upon the ruling in Ramji Patel Kunbi v. 


(1) 35 0.331; 13 O. W. N, 249; 10 Bom. L P. 66; 35 
L A.75,1 0. L. J. 139,18 M. L. J, 43; 3 M, L, T. 151 
(P. 0) 
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Syed Nur (2) where it has been laid down 
that for avoiding & transfer made by an 
absolute occupancy tenant under the C. P. 
Tenancy Act all the landlords or co- 
owners must join. It seems to me, how- 
ever, that there is a difference between 
avoiding a transfer, which is not in itself 
void, and which is valid unless it ig 
avoided bya special procedure and eject- 
ment ofa tenant, which is the inherent 
rightof every landlord, unless there are 
special conditions to the contrary Iam 
fortified in this view by the ruling in 
Daryao Shah | Gond v, Tiran Shah Gond (3) 
and I would refer to pages 47*and 48* of 
that ruling. Unless this view is taken it 
is clear, as in the present case that one 
co-owner by colluding witha tenant can 
entirely defeat the rights of the other co- 
owners. I would hold, then, that one 
co ownercansue to eject a tenant as regards 
his share in the property and can sue for 
his share of the rent .making the other co- 
owners parties to the suit. 

Similarly it would follow that if one co- 
owner can sue for ejectment as regards 
his share, he can certainly give a valid 
notice to quit as regards his share, The 
appeal,therefore,fails and, in my opinion, 
the view taken by the lower Appellate 
Court is correct and the decree should be 
for the plaintiff's share, i, e., half share in 
the fields. 

As regards the cross-objections there 
is little tobe said. The view taken by the 
lower Appellate Court is, as already stated, 
correct, The plaintiff can sue as regards 
his own share, but he cannot sue as regards 
the whole of the fields, as he has only a 
half share in the jagir. There is no 
evidence to show that the plaintiff is the 
superior holder or in any way the manager 
of the’ jagir. The case quoted, Vithal v. 
Waman (4) is beside the point, because 
now under s. 188 of the ©, P, Land 
: Revenue Act a lambardar is expressly 

recognised as the agent of the proprietary 
body and, therefore, he has certain definite 
powers. In the case of this jagir there is 
no analogy between the plaintiff and a lam- 
bardar under the Oentral Provinces Land 
Revenue Act and, as already stated, it has 
not been shown that the plaintiff has 
ever been declared to be the superior 
holder or manager. On the contrary 


(2) 4 N. L. R. 45. 
ES id. One. 495; 21 N. L. R, 13 
4 as. 495; . L. R, 130; 
Nag. 140. ; AL R. 1925 
C*pagesof$ N. L.J- Ed] ~ 
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Ex. P-6 itself, on which the plaintiff 
relied, shows that the Deputy Oommis- 
sioner had only proclaimed him as jagir- 
dar and expressly stated that he had. 
no power to proclaim him asthe superior 
holder. There is no force in the cross- 
objections which are dismissed. 

The appeal and crogs-objections are both 
dismissed. Costs of the appeal will be 
borne by the appellant. Costs of the 
cros#objections will be borne by the 
respondent No. 1. Costs in the Courts 
below will be borne as ordered by the lower 
Appellate Court, 


G. R. D. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
First Civit APPBAL No 82 or 1927. 
October 17, 1928. 

Present :—Mr. Kinkhede, A.J. O., and 
Mr. Gulam Mohiuddin, A. J. C. 
YAMUNABAL AND OTHERS—À PPELLANTS 
versus 
DHANNALAL AND oTEB88— RESFONDENTS, 

Hindu Law— Adoption—Onus of proof —Evidence— 
Presumptions— Treatment as adopted sow— Evidence 
Act (lof 1872), s. 18-—Judgment, not inter partes, 
establishing adoption, evidentiary value of. 

The onus of proving an adoption lies in the first 
instance on the party who alleges it. But asser- 
tions and admissions by the natural father and 
relatives made on formar occasions as to the factum 
and validity of the adoption, may shift the onus of 
proof. [p. 620, col. 1.] 

Indealing withthe question ofadoption and its 
validity, a Court cannot ignore the probability of 
an issueless Hindu or Jain making an adoption. 
The probability is much increased if he is advanced 
in pears or sickly and if he has property to leave 
behind. [ibid.] 

It is not necessary in all casesto produce direct 
evidence ofthe fact of the adoption and where the 
adoption had taken place long since and the adopted 
son has been treated, as such by the members of 
the family and in public transactions, every pre- 
sumption will bə made that every circumstance 
which is necessary to account for such a state of 
things asis proved or admitted to exist has taken 
place. [p. 620, col. 2.) 

Vyas Chimanlal v. Vyas Ramchandra (1) and 
Achal Ram v. Kazim Husain Khan (2), referred to. 

Mar Shankar Partab Singh v. Lal Raghuraj Singh 
(3), relied on. 

A judgment not inter partes in a previous case 
in which an adoption was upheld is a relevant 
piece of evidence under 8.13 ofthe Evidence Act 
and will enhance the burden of proof needed for 
establishing the contrary of the fact held proved by 
it. [p. 621, col. 2. 

Ramdhan v. Purushottam (4) and Lakshman v. 
Amrit (5), relied on, f 

Appeal against à decree and queen 
in Civil Suit No. 4 of 1925, dated the 3let 
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January, 1927, in the Court of the Distriot 
Judge, Bhandara. 

Mr. M. R. Bobde, for the Appellants. 

Mr. Y. V. Jakatdar, for the Respondents. 

JUDGMENT.—This is an appeal by 
the widow of late Bajirao and his two daugh- 
ters who along with respondent No. 2 were 
sued by the plaintiff-respondent Dhannalal 
for partition of what he called the co-par- 
cenary property of Bajirao, Yadorao and 
Sitaram by the last of whom .he claimed 
to have been adopted as a son. The first 
Court decreed his claim and passed a 
preliminary decree for partition. Hence 
this appeal, The followin genealogical 
tree will give the necessary details. 


\ 
Tanibai— 
(defend- BapujiJain. 


A 
Jairam, 
i 
Yadorao, 
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The plaintiffs case in the lower Court 
was that his natural father Antoba gave 
him in adoption to Bitaram in the year 
1902, and that since then he was brought 
up as a sonto Sitaram. When Sheoram 
died the joint family which consisted of 
uncle, father and five sons Sitaram, Bajirao 
Antoba, Govinda and Yadorao owned pro- 
perty at Bhojapur and Bhandara besides 
a grocery shop and some money-lendin 
business. Some time between 1893 an 
1898 Antoba and Govinda separated from 
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the joint family and took a house and 
shops and some immoveable property, and 
as regards Bhojapur property the same 
was kept joint and undivided. The other 
three brothers Sitaram, Bajirao and Yadorao 
continued joint and in management of the 
rest of the property. In the year 1912 
Antoba sued the present plaintiff, Bajirao, 
Yadorao, Govinda and Sarjabai widow of 
Sitaram for partition and possession of 
the Bhojapur property. Antoba claimed 
one-fifth shareand alleged that his son 
Dhannalal was adopted by Sitaram. Dhanna- 
lal being then a minor was represented by 
his uncle Yadorao as his guardian ad litem, 
The then defendants Dhannalaland Yadorao 
admitted the plaintiffs allegations and had 
no objection to the division. The other 
defendants, namely, Bajirao, Govinda and 
Barjabai made a common defence, with the 
details of which.we are not very much con- 
cerned except, that the suit for partition 
was said to be premature on the ground 
that it was agreed that it sheuld not be 
divided until after the death of Sarjabai, 
and that defendant Dhannalal was not 
adopted asa son by Sitaram. Defendant 
Sarjabai was impleaded as she wae admit- 
tediy entitled to the right of maintenance. 
Amongst other issues the following issues 
were framed in the case :— 

Was Dhannalal duly adopted by Sitaram 
as alleged ? Has he got the right to share 
in the property in suit at partition ? 

Is the plaintiff entitled to partition? 

Ifso what property should be divided 
and how? 

What is the share of each? 

What amount should be fixed as de- 
fendant No. 5's monthly maintenance ?” 

The suit a8 a result of a long enquiry 
having been held to be not premature, the 
other findings, which were relevant to 
that case and which so far as this case 
is concerned are relevant, were: (|) that 
Dhannalal was duly adopted as a son by 
Sitaram, (issue No.2) (2) that the then 
plaintiff respondent Antoba and the defend- 
ants excepting Sarjabai were each entitled 
to the 5th share in the property proved to 
be in existence and also in the debts 
(issue No. 5), and (3) that Rs. 8 per month 
was the proper amount of monthly mainten- 


- ance to which the then defendant Sarjabai 


was entitled (issue No. 6). 

The present plaintiff, relying upon 
the result of the previous litigation 
and on the strength of his title as the adopt- 
ed son of Sitaram sued, in forma pauperis 
on 5th September, 1923, Bajirao and Yadorao 
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for partition and separate possession of hia 
one-third share in the property mentioned 
in certain schedules attached to the plaint, 
Bajirao filed a written statement on 14th 
February 1924 contesting, amongst other 
things, the factum and validity of Dhanna- 
lal's adoption by Sitaram, and the binding 
character ofthe decision arrived aton that 
point in the former suit, and urged that his 
own share was one fourth and not one-fifth. 
The plaintiff, in his reply dated thel9th Feb- 
ruary, 1924, traversed Bajirao's contention, 
and urged that, the former decision barred 
defendant Bajirao from raising the plea of 
adoption and also worked as an eatoppel, 
and that, the defendants could not go 
against it. Defendant Yadorao's attitude 
was consistent all along and he admitted 
that plaintiff had an equal share in the 
estate which he himself and Bajirao posses- 
sed and divided between themselves during 
plaintiff's minority. 

Ina written replication dated the 27th 
March, 1924, Bajirao explained in para. 5 
thereof that after the death of Sitaram his 
widow Sarjabai was mismanaging the 
Bhojapur property, that Antoba had been 
reduced to poverty, that in order to please 
both Antoba and Sarjabai he put in the 
name of Dhannalal in the heading of some 
of the account-books, that those books were 
taken away by the persons who had filed 
them (in the former suit), and that unless 
they are produced he could not make a 
full statement about them, and further 
that, he could not state if the bonds were 
executed in joint names unless they were 
produced. At a subsequent stage of the 
case, by which time plaintiff's No. ll wit- 
ness and defendant Bajirao's 12 witnesses had 
been finished, Bajirao died, and his widow 
appellant No. 1 and daughters appellants 
Nos. 2 and 3 were placed on record as legal 
representatives. The daughters would not 
ordinarily be the legal representatives, but 
a8 they claimed to be interested as legatees 
to their father's estate under a Will, they 
were impleaded as party defendants. The 
further evidence in the case was recorded, 
and the District Judge, upheld the plaint- 
ifs right to sue for partition in his 
capacity of the adopted son of Sitaram, 
and, «passed a preliminary decree for parti- 
tion against the several defendants, 


__Since, the appellants contest the plaint- 
iff-respondent No. l's right to sue for parti- 
tion and any decision one way or the other 
was likély to be decisive of the plaintiff's 
title, we thought it more convenient to go 
into the question of the factum and 


YAMUNABAI V, DHANNALAL, 


114 I. O. 1929 


validity of the adoption first, and, therefore, - 
confined the arguments of the parties to 
that question. The issues relevant to this 
question are :— 
"(2) Whether plaintiff is the son of 
Sitaram validly adopted ? 
(a) Is the question barred by the 
decision in Oivil Suit No. 4 of 
1912 of the Court of Mr. Palsole, 
Sub-J udge ? 7 s 


Whether Bajirao got bonds executed 
in the name of the plaintiff Dhannalsl, as 
alleged in para. 13 of plaintiff's reply 
dated 19th December, 1924. If 80, whether 
that fact and Dajirao's getting Dhannalal's 
name entered in the  account-books of 
Bhojapur estop Bajirao and his legal re- 
presentatives from contesting plaintifi's 
adoption ?" 

The findings of the lower Courton these 
issues are as follows :— 

Issue No 2.—The plaintiff is the validly 
adopted son of Sitaram. 

Issue No. 2 (a)—The question of his adop- 
tion is not barred as res judicata by reason 
of the decision in Civil Suit No. 4 of 1912. 

Issue No. 7.—Found in the negative. 

We also think the question of the factum 
and validity of the adoption is not con- 
cluded on the ground of res judicata by 
reason of the decision in the prior 
Suit No. 4of 1912 of the GSub-Judge's 
Court. That point has been rightly found in 
favour of the appellantein the lower Court 
and we gee no valid grounds to treat that 
finding, so far as it went, to be in any way 
incorrect. This means that the question of 
the factum and validity of the adoption 
must be examined and determined finally 
by us for the purposes of this appeal. The 
appellants contend that the lower Court's 
decision was substantially influenced by 
the decision is the former suit which is said 
to be wholly inadmissible in evidence. We 
are not prepared to agree with the appel- 
lantsin this respect. Thatlitigation went up 
in appeal to the District Judge's Oourt at 
the instance ofSarjabai,Bajirao and Govinda 
as appellants and Dhannallal, Antoba and 
Yadorao were respondents in it. It appears 
that for purposesof the appeal Dhan- 
nalal was represented by the Nazir,an officer 
of the Court, as his guardian ad litem. 

The points for decision in appeal were:— 
(1) Whether the suit for partition was pre- 
mature; (2) Whether Dhannalel was not 
adopted, and (3) what was the amount of 
maintenance allowable to Sarjabai. The 
appeal failed on all these points. The Dis- 
trict Judge, jin paras.6 and 7 of his 
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judgment, held that though the evidence 
of adoption was discrepant, owing to lapse 
of time, there was satisfactory proof of the 
actual gift of the boy and its acceptance by 
the adoptive parents, and that, the adoption 
was further confirmed by the fact that, 
after Sitaram's death, defendant Bajirao 
actually opened the Bhojapur accounts in 
Dhannalal’s name. His conclusion, therefore, 
was that the defendant No. 1 was the validly 
adopted son of Sitaram. On the third point, 
namely, theamount of monthly maintenance, 
the appeal was not seriously pressed (Ex. 
P.3). The decree which was thus confirm- 
ed in appeal was made final on the 31st 
March, 1914, and a patti No. 2 was allotted 
to the present plaintiff Dhannalal's share, 
and, pattis Nos. 5,4 and 1 were, respective- 
ly, allotted to the shares of Bajirao, Yado- 
rao and Govinda; and, so far as defendant 
Sarjabai was concerned, the then plaintiff 
and four defendants were directed to pay to 
her Rs. 8, every 5th month in rotation in 
certain order (Ex. P. 14). 

It is, however, said that, the real contest 
on the point of adoption in that litigation in 
the stages of suit aud appeal, was between 
Sitaram’s widow Sarjabai on the one 
hand, and the adopted boy on the other, 
and that, Bajirao only took sides, the ex- 
tent of his share remaining unaffected by 
the decision of the qnestion of adoption 
one way or the other, 'l'his argument is not 
eonvincing. On the right decision of the 
question of the faetum aad validity of the 
adoption depended the question of the share 
to which Antoba and his brothera were 
entitled. It was only if Sitaram's share was 
to goto his adopted son that the shares of 
the otherco-parceners were going to be affect- 
ed, otherwise not, because all including 
Barjabai were then agreed that Sitaram was 
joint with his brothers Bajirao and Yadorao, 
and the widow Sarjabai was, therefore, simp- 
ly entitled to amonthly maintenance out of 
the estate. It appears very unlikely that even 
though there had been no real adoption, Baji- 
rao, who was aman of business,should have 
meekly submitted toa reduction of his one- 
fourth share in the co-parcenary property toa 
one-fifth share and gone the length of des- 
cribing Dhannalal as the son and representa- 
tives of Sitaram, and inserting his name as 
a co-owner with himself in place of Sitaram 
in the account-books and other joint deal- 
ing. It is noticaable that Antoba had two 
other sons Nana and Gopala older than 
Dhannala. Why were they passed over and 
Dhannalal alone preferred for inserting his 
name as a co-owner in place of Sitaram, 
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stands unexplained. No doubt, Bajirao did in 
para. 5 of his written replication dated 27th 
March, 1924 in the present suit, attempt to put 
forward an explanation, but, unfortunately, 
for him and for the appellants, there is not 
a single word in the evidence of any of his 
witnesses orany where else in the record, 
which could be called proof of that explana- 
tion. It, therefore, stands unsubstantiated. 
The omission i8 very significant. 

This omission on the part of Bajirao was, 
in our opinion, inexcusable and points to a 
very strong probability favouring the plaint- 
iffs adoption by Sitaram before his death, 
The oral evidence of plaintiff's 11 witnesses 
and of his own 12 witnesses had gone on 
the record up to the 29th April, 1925, when 
he was alive. He had every opportunity of 
substantiating the explanation by his own 
sworn testimony but he did not venture to 
step into the witmess-box, presumably be- 
cause he feared he may not stand the fire 
of cross examination. With this strong 
probability of the plaintiff Dhannalal's adop- 
tion being likely and, therefore, accepted, 
as a fact, by Bajirao, the predecessor. in- 
interest of the present appellants, before us, 
we have to see whether, it has gained addi- 
tional strength from the decisions in the 
former suit and appeal, and from the surro- 
unding circumstances including the conduct 
of the membera and relations of the Nakade 
family which may be held proved on the 
other evidence on record. This must depend 
upon the evidentiary value to be attached 
to these decisions, in the light of the other 
surrounding circumstances proved in the 
case, We have examined the whole of the 
evidence on record and considered the 
probabilities of the case, and, have no hasi- 
tation in holding that the conclusions, 
which the learned Judge of the lower Court 
has drawn in favour ofthe factum and 
validity of the adoption, are fully 
supportable on the evidence on record, 
and that, their correctness is unassail- 
able in appeal. Irrespective of the ques- 
tion whether the former decisions are taken 
into consideration or not, we think that the 
decision under appeal derives strong corro- 
boration from the fact that it tallies with 
the decision on the point of adoption arriv- 
ed at by two other Judges of the Oivil Ogurt 
when the evidence as to adoption was more 
ample than it was at the present trial, which 
took place 13 years thereafter. The rebutting 
evidence adduced by the defendant Bajirao 
far from being direct is of a circumstan- 
tial nature of the weakest sort possible, and 
it was rightly regarded as inconclusive by 
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the lower Court. Theressons which influ- 
ence us to uphold the adoption are briefly 
given in the following paragraphs. 

The evidence on record may be classified 
under two heads:— 

8 diréct evidence of adoption, and 

(3) circumstantial evidence tending to 
support plaintiff's title as an adopted son. 

The direct evidence adduced in the pre- 
sent case in support of the adoption, is the 
oral testimony of 3 witnesses, Janglisao 
Kalar (P. W. No, D, Ramrao Jain (P. W. 
No. 2) and Marotisao Kalar (P. W. No. 7), 
and the depositions of Ramkrishnapant, 
Tejusao, Ramchandrarao, Permasao and 
Wanasao examined as witnesses Nos. 1, 3, 
5, 6 and 8 respectively in the former 
Buit No. 4 of 1912, who could not owing 
to their death be examined in the present 
suit. COertided copies of deposition are 
filed with the record af this case as 
Exs. P.15 to P. 19. Under the head of 
circumstantial evidence tending to sup- 
port the adoption may be classed the 
oral testimony of plaintiff's witnesses Nana 
E W. No. 9), Raghoba (P. W. No. 10), 

amji (P. W. No. 11) Sakhya (D. W. No. 6), 
Kashya (D. W. No. 8) and Govindrao 
DD. W. No. 13) the brother of Bajirao, Ex.P. 

the horoscope prepared by a deceased 
astrologer Ramkrishna Bhat, Ex. P. 97 
the plaint of Antobain Suit No. 4 of 1912 
and the conduct and treatment accorded 
to plaintiff by members and relations of 
Nakade famil;. 

Taking into consideration the long lapse 
of time that has taken place since the 
date of the alleged adoption the evidence 
in the shape of direct testimony of wit- 
nesses who attended tae adoption and 
actually saw the giving and taking, was 
' in the nature of things, bound to’ ba 

meagre. The onus was, in the first instance 
onthe plaintiffrespondent to show that 
there had been a valid adoption. If, in 
support of his allegation, he relied upon 
the effect of the assertions and admissions 
which his. naturel father and uncles made 
on former occasions asto the validity of 
adoption, they would tend to shift the 
burden of proof on to the appellants to 
show that he was not validly adopted, and 
that the evidence oral an documentary 
on ‘which he relied was insufficient to 
establish his case. In dealing with the 
queen of adoption and its validity, a 

ourt cannot ignore the probability cf 
an issueless Hindu or Jain being in favour 
of making an adoption, it comes very 
much to the adopted boy's aid, The pro- 
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bability is increased if he is advanced 
in yearsor sickly, if he has property to 
leave behind he would naturally wish 
for alineal successor, if from family dis- 
Beneions he finds that the person who 
would otherwise be his successor is a 
person whom he would not like his 
estate to take, the probability is still greater. 
Similarly, the probability of having an 
issue by his wife would render the fact 
of, adoption unlikely. It isnot “in all 
cases necessary to produce direct evidence 
of the fact of the adoption”, as Mayne 
observes, in his valuable treatise on Hindu 
Law and Usage, 9th Edition, para. 157, 
at page 212, it appears that where the 
adoption “had taken place long since, and 
where the adopted son has been treated as 
such by the members of the family and in 
public transactions, every presumption 
wil be made that every ciroumstance has 
taken place which is necessary to account 
for such a state of things as is proved, 
or admitted, to exist", Vyas Chimanlal v. 
Vyas Ramckandda (1) where it was held 
that evidence of gift and acceptance coupl- 
ed with a recognition of the adoptee for 
a number of years and his uninterrupted 
possession of property dispensed with the 
formal proof of the performance of the 
ceremonies of the adoption and Achal 
Ram v. Kazim Husain Khan (2) where their 
Lordships of the Privy Council observed 
in regard to an adoption which if it took 
place, occurred before the year 1681 A. D, 
that “At this distance of time it is of 
course impossible to prove that all the 
requisite caremonies were duly and regularly 
performed.” 

In Har Shankar Partab Singh v. Lal 
Raghuraj Singh (8) their Lordships of the 
Privy Oouncil made the following weighty 
observations on the point: “The remain- 
ing question is whether the appellants 
have established the fact that the res- 
pondent: was effectually adopted as the 
son of Lal Bishesher Baksh Singh. To 
establish this, they must prove that, if 
the adoption was ever formally made at 
all by Thakurani Baijnath Kunwar, as he 
alleges, it was made by the direction of 
her husband, and further that the res- 
pondent's father had given him in adop- 
tion. Having regard to the length of time 


1) 24 B. 473, Bom. L. R. 163. 
ta 27 A. 971at p.990; 15 M. L. J. 197; 8 Bar, P. 
P rf 7172; 90. W. N. 477, 80.0, 155; 321, A. 113° 


(8) 29 A. 519; 6 0. L. J. 13; 110. W.N. 841; 9 
Bom. L. R. 757; 17 M. L. J. 354; 4 A. L. J. 497; 2 M. 
T. T. 391; 10 O, O, 343; 341, A. 195 (P. 0). 
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which has elapsed since these conditions 
could have been fulfilled, if they ever 
were fulfilled, the appellants admit that 
they cannot prove them, but contend that 
they ought to be presumed But to justify 
such a presumption they ought to es- 
tablish an initial probability that the 
adoption was likely to have been validly 
made and that the conduct of the parties 
congnizant of the facts has been at least 
consistent with such an hypothesis.” 
Examining the evidence in the light 
of the rule thus laid down by their Lord- 
ships of the Privy Oouncil, we think that, 
the conclusion of the lower Court in 
favour of the plaintiff's title, as the adopt- 
ed son of Sitaram, deserves to be upheld. 
There is evidence of both sides that Sita- 
ram had two sons born to him but they 
died at an early age when they were one or 
two years old, that for several years he was 
thus issueless. He died in July, 1909, but 
from before his death, he had beon suffer- 
ing from leprosy for a number of years 
and was confined to bed during the last two 
years: of his life. The length ofhis period 
of suffering has been differently stated 
by different witnesses for plaintiff or de- 
fendants. The evidence of Govind Rao (D, 
W. No. 13), however, shows that Sitaram 
lived for three or four years after Sambat 
1950- at Bhandra, but as he showed signs 
of-leprosy he‘shifted soon after to Bhojapur. 
Gajanan (D. W. No. 12) says that Sitaram 
was a leper and could not walk properly. 
Bakaram (D. W. No. 2) who is a tenant 
of Bhojapur says that Sitaram was 
suffering from leprosy to a little extent 
when he first came to Bhojapur 25 or 30 
years ago. He was giving his evidence 
in Apri, 1925. This shows that the 
incurable disease had made its appearance 
some years before 1900. Boon. to the 
same witness Bitaram's legs had become 
useless though he says his hands were ali 
right. This circumstance of Sitaram's 
suffering from leprosy and being sonless 
favours the initial probability of his making 
an adoption to perpetuate his own lineage. 


The conduct evidenced by this treatment, 
assertions and admissions on the part of 
the members of the family and the relations, 
who were expected to be quite cognizant 
of the fact of adoption, clearly points to the 
conclusion that the adoption of Dhannalal 
was & fact. 

The only oral evidence to the contrary is 
that of Gangadharrao Gokhale (D. W. No.1) 
and Gajanan Pant (D, W. No. 12). The 
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learned District Judge has given very good 
reasons for treating their evidence as 
inconclusive as they both admit that they 
were not either thick or on visiting terms 
with the Nakade family prior to 19u4. 
Moreover, they do not say they were such 
persons, and held such position, in 
relation to the Nakade family, that their 
presence on marriage or ceremonial 
occasions in that family of Jain was 
indispensable. Before we quit this sub- 
ject, it Isnecessary to refer to one or 
two circumstances affecting the validity 
of the adoption. 

It is argued that if in this case the act 
of actual giving of the boy in adoption was 
proved, it was not by the natural father 
Antoba but by Ramkrishna Bhat referred 
to in Ex. P 15. Suffice it to say that 
there is reliable évidence of P, W, No. 2 on 
record to show that Antoba touched the 
boy and the priest handed him over to 
Sitaram. We have no hesitation in hold- 
ing that this handing over was done at 
the instance and under the authority of 
Antoba and does not detract from the 
validity of the adoption. The infant had to 
be carefully handled. He had to be purified 
by the recitation of Mantras etc., and per- 
formance of ceremonies, and as the priest 
took preminent part in doing all these, 
the formality of handing the boy back to 
Antoba and ofthelatter personally hand- 
ing him over actually to Sitaram seems to 
have been dispensed with. Just as the 
gift was confirmed by a contemporaneous 
oral declaration by Antoba that he has 
given him in adoption, so was ita accept- 
ance also by Sitaram's oral declaration 
thathe has taken him in adoption, Thus 
the act of adoption was complete in all 
its respects. We are satistied that the 
plaintiff-respondent duly established the 
fact and validity of his adoption, and. that 
the appellants failed to disprove it. This 
finding derives ample support from the 
circumstance that in 1912 when a similar 
question was raised the plaintiff's natural 
father had also successfully proved the 
factum and validity of this very adoption. 
That fact is certainly relevant to the 
present case and the judgments in which 
that adoption was upheld do constitute 
relevant pieces of evidence under s. 13 of 
the Indian {Evidence Act cf, Wadegaon- 
kar, A. J. O's decision in Ramdhan v, 


Pureshottam (4) and Lakshman v. Amri 
(4) 88 Ind. Oas. 689; 22 N, L. R. 49: A. I n 


. 109. 
NG 94 B, 591; 2 Bom. L. R, 886, 
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judgments such as these, as observed at 
page. 599* in Lakshman v. Amrit (5) serve 
as very good pieces of evidence for shifting 
the onus on to the opposite party. our 
opinion the least they dois to enhance the 
burden of proof needed for establishing 
the contrary of the fact held proved in 
them. 

The judgment of the Subordinate Judge, 
Bhandara, (Ex. P. No. 1), furnishes one 
relevant fact found by him, to which we 
cannot omit giving its due weight, in this 
ease. It is this, that the share, which each 
of the brothers and nephew Dhannalal held, 
was entitled to one-fifth, The fact that 
the partition was ordered to be carried 
out with reference to this definition of the 
shares of the co-parceners, and actual divi- 
sion was made in 1914 in accordance there- 
with, as per Ex. P. 14 ,*points strongly to 
the circumstance that Bajirao the'predeces- 
sor-in-interest of the present appellants 
acquiesced in the loss of one- twentieth 
of the . property by reason of plaintiff's 
adoption. Onesmall explanation furnish- 
ed by that judgment is worth mentioning 
here, in the absence of any evidence to the 
contrary, asithas an indirect bearing on 
the point of the plaintiff's status as an 
adoptedson. The Subordinate Judge had 
taken notice of the fact that in the school 
register Antoba’s name was mentioned as 
the father’s name of plaintiff instead of that 
of Sitaram his adoptive father. The learned 
Judge had duly explained it away with the 
help of the evidence of the witness who 
produced the register before him. The 
explanation given was "Antoba's eldest son 
had brought defendant No. 1 to school and 
informed the school-master that he was his 
brother. Hence the school-master without 
making any further enquiry as to defend- 
ant's parentage described him as the son 
of Antoba, evidently because Nana was 
the son of Antoba". We see there is much 
force in this indirect explanation of an 
apparent inconsistency and have no 
hesitation in using the judgment in proof 


` of the fact it states, for the purposes of the 


present litigation. 

On the whole then we affirm the lower 
Court's decision and hold that the 
plaintiff-respondent has made out his right 
of suit. 

As we have found this point in 
plaintiff's favour we order that the case 
be fixed for hearing the parties on the 
other points raised in the appeal. 

G. R. 5. : 


*Page of 24 B.—| Bd] 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

Suconp Orvit APPzaAL No. 88 or 1926. 
November 15, 1928. 
Present:—Mr. Macnair, A. J.O. 
Chaudhari GULAB SINGH—PiaiNTIFF 
— APPELLANT 
VETSUS 
MANAJI—DaFBNDANT—REBSPONDRNT. 

ndlord and tenant—Tenancy, whether can be 
created by implication or acquiescence. 

A tenancy cannot be created by mere acquiescence 
onthe partofthe landlord but can only be created 
by & contract. 

Kanhayalal v. Dularsing (1), followed. 

Appeal againsta decree of the District 
Judge, Hoshangabad, dated the,17th Novem- 
ber, 1925, in Civil Appeal No. 100 of 1925, 

Mr. J. Sen, forthe Appellant. 

Mr. 5. A. Ghadge, for the Respondent. 


JUDGMENT.—The facts found by the 
lower Appellate Court are as follows. 
One Gangadiu Gadri owned a house in the 
abadi ofthe village Bikore and a muaf 
khairati holding (area 14 acres) attached 
to that. house, He died without heirs 
some yéarS before the date of this suit. The 
plaintiff is the malguzar of the village and 
his agent Kaluram sold the house site to 
the defendant. The property sold, however, 
did not include the muafi khairati holding. 
The defendant believed that he was 
given theholding along with the house 
site and remained in possession of the 
holding without any objection on the part 
of the plaintiff for the last five years, A 
tenancy of the holding by implication or 
acquiescefice was thus created and the 
plaintiff is not entitled to eject the de- 
fendant from the holding. 

The only ground of appeal which I need 
consider is that a tenancy could not be 
created in this manner by implication or 
acquiescence. This ground must succeed. 
In Kanhayalal v. Dularsingh (1) it was 
held that a tenancy could not be acquired 
by prescription a tenancy can only be 
created by a contract. The failure of the 
landlord to protest is entirely insufficient 
as proof that the landlord had entered 
into a contract with the defendant. The 
finding of fact is that the landlord gave 
the abadi site tothe tenant and did not 
give the holding. 

The appeal, therefore, succeeds. The 
decree of the first Court is restored. The 
respondent must bear costs in all Courts. 
Pleader's fee in this Court Rs. 20. 

G. R. D. A allowed, 

(1) 17 Ind. Oas. 606; 8 N. L. R. 103. 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
OngiMINAL APPHBAL No 52-B or 1928. 
October 25, 1928. 
Present:—Mr. Kinkhede, A. J. O. 
LODYA MAHAR—Acocuszp>—APPELLANT 


versus 
'EMPEROR —RaB$PONDENT. 

Evidence Act (I of 1872), s. 188—~Aceomplice— 
Oorroboration—Several accused—Hvidence identifying 
some-—-Oonviction of others, whether legal. 

It is unsafe to convict a person upon the evidence 
of an accomplicé, unless he is corroborated in 
material particulars, both as to the circumstances 
of the offence and the identity of the persons whom 
he implicates. [p, 623, col. 2; p. 624, col. 1,] 

Emperor v. Hanmunt (1), relied on. 

Kisan Raghuji v. Emperor (4) and R. v, Baskervile 
(5), referred to. 

When several persons are indicted and the evi- 
dence of the accomplice ia confirmed as to some only 
and not as to others, the Court, asa general rule, 
ought to acquit thoss against whom there is no 
corroboration. [p. 624, col. 1.] 

Queen-Empress v. Ram Saran (2), followed. 

The foremost essential condition about an ap- 
prover’s statement being good evidence is that the 
&pprover's statement must be a trustworthy state- 
ment, [p. 624, col. 2.] 

Govinda v. Emperor (3) and Sheroo v. Emperor (6), 
followed. f 

Appeal against the judgment of the 
Second Additional Sessions Judge, Akola, 
dated the 19th July, 1928, Sessions Trial 
No. 8 of 1928. 

Mr. G. V. Deshmukh, for the Appellant. 

Mr. G. P. Dick, Government Advocate, 
for the Respondents, 


JUDGMENT.—The judgment in this 
appeal will also dispose of Oriminal 
Appeals Nos. 53-B, 54-B 55-B, 56-B,and 57-B 
"of 1928. 

Thatonthe 21st of February, 1928, a 
dacoity was committed by a party of certain 
dacoits amongst whom were approver 
Banshya (P. W. No 17), the confessing accus- 
ed No. 5 Surya and theaccused No. 7 Mahadya 
who has not appealed, is undisputable. 
The question, however, is whether the six 
appellants were also members of that gang 
of dacoits and whether any guilt has been 
legally brought hometothem by any re- 
liable evidence on record. This must depend 
mainly upon the evidence of identification. 
Kaluram (P. W. No. 13) and Nandram (P. 
W.No. 14) are on the point of identification. 
Prosecution witness No. 13 said he identifi- 
ed accused Rupya(No. 3), Tukia accused 
No. 4 and Lodya accused No. 2 at the time 
when they committed the dacoity. Prosecu- 
tion witness No. 14's evidence is of no 
availas he identifies only Banshya the 
approver and none else. Bhagirath's (P. 
W. No. 18) evidence, which is indirect, only 
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shows that he struck one of the dacoits; 
that dacoit can onthe evidence of P. W. 


‘No.1 be said to be the confessing accused 


Surya. Sotheevidence of P.W, No. 14 
and P. W.No.16 does not advance the 
case against the appellante at all. How- 
eyer strong the corroboration, which the 
evidence of P. W. No. 10 and P. W. No. 11 
lends to the evidence of the approver 
Banshya may be, thatis only as regards 
Mahadya accused No. 7 and Surya accused 
No. 5 andnot about the present 6:appellants. 
The omission on the partof P. W. No, 13 
to mention the dacoits by their names 
in the First Information Report (Ex P-6) 
and Ex. P:7 has beenrightly heldto be 
a disqualifying circumstance for rejecting 
his evidence on the point of identifica- 
tion. Otherwise why should there have 
been 7 days' delay in arresting these ap- 
pellante? 


Thus there is no reliable evidence against 
the 6 appellants except that of the ap- 
prover. Butitis urged on behalf of the 
appellants that the very circumstance 
which induced the learned Sessions Judge 
to disbelieve the approver Banshya so far 
as Tankia accused was concerned, ought 
to have weighed :with him also for dis- 
carding his testimony even as against 
Tankia’s relations.alt is amply proved in the 
case by the evidence on record that 
Tankia is related to the rest of the accused 
except Surya. I think there is much 
force in this contention. Banshya hada 
motive in bringing Tenkia into trouble 
naturally,he took this opportunity of im- 
pleading him as one of his own associates. 
But, the story would, on the face of it, be 
unlikely, unless he introduced into it an 
element of plausibility. This hedid by 
placing Tankia in a group of his own re- 
lations and trying to make out that the 
whole gang consisted of Tankia and his 
relations besides Surya, Mahadya and 
himself. Butthis,on the face of it, made 
the combination highly improbable as it 
was not expected that Tankia and his 
relations would take their enemy in their 
own camp aud thus betray all their plans 


-and accomplishments? Viewed in the light 


of thia improbability, it was unsafe to base 
the conviction of the appellants on the 
evidence of Banshya without any independ- 
eut corroboration in material particulars in 
respect of each of them. 


In deciding a criminal case with refer- 
ence to the evidence of an accomplice the 
Court must take into consideration the 
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maxim that itis unsafeto convict a person 
upon the evidence of an accomplice unless 
he is corroborated in material particulars 
both as to the circumstances of the offence 
and the identity of the persons whom he 
implicates: per Aston, J.,in Emperor v. 
Hanmunt (1). The corroboration ought to 
consist of some circumstance that affects 
the identity of the person accused. A man 
who has been ty of a crime himself 
will always be able to relate the facts of 
the cage, andifthe confirmation be only 
of the truth of that history, withoutidenti- 
fying the persons, that is no corroboration 
at all: Queen Empress v. Ram Saran (2). 
When several persons are indicted and 
the evidence ofthe accomplice is confirmed 
as to some only and not as to others, the 
Court ought, asa general rule, to acquit 
those against whom thereis no corrobora- 
tion: cf Queen-Emprese v. Ram Saran (2) 
where the Allahabad High Oourt set 
aside the conviction based on the uncor- 
roborated evidence of an approver. The 
following observations at page 119“ in 
Govinda v. Emperor (3) clearly show that 
this Court also does not disagree with the 
Allahabad High Court in regard to thia 
indispensable condition of a corroborating 
piece of evidence:— . . 

"We arein agreement with the view that 
so longas there is no corroboration by 
independent evidence regarding a parti- 
cular accused, the evidence may be termed 
uncorroborated evidence of accomplices”. 


Ihave underlined (italicised) the words 
‘regarding a particular accused’ as of the 
greatest importance injsuch cases. 

Kisan Raghuji v. Emperor (1) which 
Kotval A.J. O., decided following the 
latest English ruling of Lord Reading, 
0, J., E. v. Baskervil (5) quotes the 
following observation:— 

“Evidence in corroboration must be in- 
dependent testimony which affects the 
accused by connecting or tending to con- 
nect him with the crime. In other words, 
it must be evidence which implicates him, 
that is, which confirms in some material 
particular not only the evidence thatthe 
crime‘ has been committed, but also that 


1) 6 Bom. L. R. 443 at p. 450; 1 Or, L. J. 412. 


G 8 A, 306; A. W. N. E $11. 
3) 69 Ind. Cas. 257; 17 N. L. R. 113; 23 Or. L, J, 


673. 
(4) 67 Ind. Cas, 343; 23 Or. L, J, 391; A, I. R. 1932 
5 

PU PAS: BOT. P. 446: 60 B. J. 
*Page of 1 La RAE 


LODYA MAHAR V. SMYNROR, 


16) 2 K. B. 658 ai p. 667; 86 L.J. K.B. 88; - 
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the prisoner committed it....... corroborative 
evidence is evidence which shows or tends to 
Bhow that the story of the accomplice that 
the accused committed the crime is true, not 
merely that the crime has been committed, 
but that it was committed bythe accused. 
The corroboration need not be direct evi- 
dence that the accused committed the 
crime; itis sufficient if it is merely circums- 
tantial evidence of his connection with the 


n 


orifne", 


Judging the evidence on record by the 
test laid down' above, I find that there is 
absolutely no corroborative evidence which 
connects or tends to connect the appellants 
with the crime. The Sessions Judge simply 
looked to corroboration of the fact that the 
crime was committed, but failed to ap- 
preciate the necessity of finding out cor- 
roboration which connected ortended to 
connect each of the appellants with the 
crime. The evidence on record, therefore, 
falls shorbof the decree and nature of cor- 
roboration-required under law for the con- 
viction of the. appellants. 


Moreover, the. approver stands self 
condemned ina major portion of his evi- 
dence as the lower Court's own conclusion 
as regards the innocence of Tankia show, 
The foremost essential condition even 
according to Govinda v. Emperor 
(3)and other cases such as Sheroo v. 
Emperor (6) by a Benchof Kotval, A. J. O., 
and myself is that the approver's state- 
ment mustibe a trustworthy statement, A 
mere readifg of the deposition of Banshya 
(r. W. No. 17) clearly shows that he is a 
self condemned liar; he ia. not at all worthy 
of credit. Under these circumstances I 
have no other alternative but to allow the 
appeals and acquit all the 6 appellants and 


set them at liberty, 
G. R. D. Appeals allowed. 


(6) 81 Ind. Cas, 891; 25 Cr. L. J. 1007; A. L R. 1925 
Nag. 78. 
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MADRAS HIGH COURT, 
URIMINAL RavistoN Oasg No, 314 or 1928. 
AND 
(OgtMINAL Revision PariTION No. 277 
or 1928). 

August 17, 1938. 

Present: —Mr. Justice Reilly. 
OHELLAPATHI NAIDU AND OTHERS— 
PETITIONARS 
veraus 

T. SUBBA NAIDU—Raseonnent? 

Criminal Procedure Code (Act V of 1898), ss. 145 
(D, 192—Jurisdiction of Magistrate to initiate pro- 
ceedinga in respect of land mot within his local 
limits. 

A Sub-Divisional Magistrate has no jurisdiction to 
initiate proceedings under s. 145 (1), Oriminal Pro- 
cedure Oode, in respect of land not within the local 
limits of his jurisdiction. 

It makes no difference as to his powers that the 
caso was transferred to him for disposal under 
s. 193, Criminal Procedure Code, by the District 


Magistrate to whom the petition was originally filed 
for taking action under s. 145. 


Petition, under ss. 435 and 439 of the 
Oode of Criminal Procedure, 1898, praying 
the High Court to revise an order of the 
Oourt of the Sub-Divisional Magistrate, 
Tiruvellur. dated the 24th December, 1927, 
in M. O. No, 19 of 1927. 

Mr. M S. Venkatarama Aiyar, for the 
Petitioners. 

Mr. C. Narasimhachariar, for the Re- 
spondent. 


Mr. K.N. Ganapathi, for the Public Pro- 
secutor, for the Crown. 


ORDER.—In this case the Sub-Divi- 
sional Magistrate of Tiruvellore in the 
Ohingleput District has made what pur- 
ports to be an order unders. 145 (6) of 
the Code of Oriminal Procedure. It is 
objected for the petitioners here that that 
order was made without jurisdiction. It 
appeara that the respondent here presented 
a patition to the District Magistrate of 
Ohinglsput alleging that there was likely 
to be breach of the peace in coanestion 
with certain land and praying for action 
to be taken ander s. 145 o£ the Orde. The 
District Magistrate, as he says, decided 
“to take the petition on file" and then 
transferred itto tha Sub.Divisional Magis- 
trate of Tiravellore for disposal The 
Sab-Divisional Magistrate of l'iravellore 
proceeded to mike what purported to be 
an order under s. 145 (1). But it happened 


thatthe land ooncarnsl was nst within 
the local limits of the jurisdiction of that 
Sub-Divisional Magistrate. The pəti- 


tioners here, therefore, contend that he had 
no jurisdiction to initiate procesdiags yuder 


An 
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8.145 (1) For the respondent it is con- 
tendedthat the District Magistrate had 
under s. 192 of the Code power to transfer 
the enquiry at any stage and that the 
District Magistrate having cnce been 
transferred thia matter to the Sub-Divi- 
sional Magistrate of Tiruvellore that Sub- 
Divisional Magistrate had jurisdiction to 
proceed with an enquiry under s. 145, In 
re Arumuga Tegundan (1) and Satish 
Chandra Panday v. Rajendra .Narain 
Begchi (2) have been quoted for the re- 
spondent to show that enquiries under 
8.145 of the Code may be transferred by 
the proper authorities from one Court to 
another. Butit must be noticed that in 
each of these cases the order unders. 145 
(1), whichis the initiatory step in pro- 
ceedings under s. 145, had been made by a 
Magistrate whe had local jurisdiction over 
the land concerned. 


In view of the decision in In re Arumuga 
Tegundan (1) I must take it that, if the 
District Magistrate had himself made an 
order under s8. 145 (1) in this case as he 
had undeubtedly jurisdiction to do and 
had then transferred the matter to the 
Sub-Divisional Magistrate of Tiruvellore, 
the Sub-Divisional Magistrate of Tiruvel- 
lore would havehad jurisdiction to pro- 
ceed with the enquiry though I may per- 
haps venture to say that, if I had not that 
decision before me, I should have regarded 
that question as open to doubt. But I 
have no doubt that the order unders. 145 
(1)in such a case must be made bya 
Magistrate having local jurisdiction over 
the land or water concerned. That I think 
is made clear both by the object and 
wording of the section. The object of 
8.145ia not to provide parties with an 
opportunity of bringing their civil dis- 
putes before a Oriminal Court or of 
mana wring” for position for the pur- 
pose of subsequent "civil litigation though 
that is often the effact of such proceedings, 
but to arm the Magistrate concerned with 
an adiditional weapon for maintaining 
peace within the area for which he is 
responsible. And the wording of s. 145 
(1) requries the Magistrate to state in his 
initial order that he is satisfied that ‘there 
is a dispute likely to cause a breach of 
the peace concerning some land or water 
or its boundaries within the local limitaof 
his jurisdiction. Itis not the business of 
any Magistrato as such to maintain order 


1) 28 M. 188; 12 M. L. J. 391; 2 Weir 878, 
a) 33.0, 89 


e 
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or peace outside the limits of his local 
jurisdiction. What the Tiruvellore Sub- 
Divisional Magistrate has in effect done in 
this case is to say “I am satisfied that 
there is adispute likelyto cause a breach 
of the peace concerning some land within 
some one else's juriedictionand I propose 
to use my powers to prevent it" which is 
almostabsurdity. Thelearned Sub-Divisional 
Magistrate has I think felt the difficulty 
of his position agin his order purportin 
to be made under s. 145 (1) he has sai 
that the land is within his jurisdiction 
“as per the proceedings of the District 
Magistrate’. Now in this Presidency 
a District Magistrate may post one Sub- 
Divisional Magistrate to charge of another 
sub-division, but he has no power to alter 
the boundaries of any sub division of 
his District permanently, temporarily or 
forthe purpose ofa particular case. No 
order of the District Magistrate could 
have brought the land with which we 
are concerned within the local jurisdic- 
tion of the Sub-Divisional Magistrate of 
Trivellore. That being so, I think it is clear 
that the Sub-Divisional Magistrate's order 
under s. 145(1) in this case was without 
jurisdiction, and it follows that his whole 
proceedings were without jurisdiction. 
There does not appear tobe any direct 
authority on this point;but In re Nagireddy 
Kondareddy (3) which deals with a some- 
what similar provision in s. 107 of the 
Code, takes in effect the same view of the 
matter as Ihave done. I may add that 
in this case, even if the learned Sub- 
Divisional Magistrate's order had not been 
without jurisdiction, it would have been 
necessary to send the proceedings back to 
him in order thathe migbt write & proper 
judgment inthe case. Whathe has done, 
is when he came to theend of his en- 
quiry, to fill up Form 22inSch. V of the 
Qode, which is in the nature of a decree 
and leave the matter there without any 
explanation of his reasons or his view of 
the evidence put before him. It would 
be very convenient to Magistrates if they 
could bs allowed to dispose of such cases 
in that way; but there can be no doubt 
that itis their duty to write an order 
er judgment which shows that they have 
considered the contentions of the parties 
and the evidence put before them and 
which givesthe reasons for their deci- 
on. There is nothing in s. 145 to 
absolve a Magistrate from that ordinary 


duty. 
(3) 41 Ind, Oas. 990; 41 M, 246; 18 Or, L. J, 878, 
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The whole proceedings of the Sub-Divi- 
sional Magistrate in this case areset aside. 
YN. Y. Petition allowed, 


MADRAS HIGH COURT. 
Oivin APPBAL No. 368 of 1924. 
August 6, 1928, 

Present :—Mr. Justice Devadoss and 
Mr. Justice Mackay. 

Tus SECRETARY or STATE ror 
INDIA in COUNOIL RRPkBSENTED 
BY THR COLLECTOR or NORTH 
ARCOT at VELLORE—Dzrenpant— 
APPELLANT 


versus 
ABDUL RAHIM SAHIB AND ANOTHBR— 


, PLAINTIBFs— RESPONDENTS. 

Pensions Act (XXIII of 1871), ss. 4, 6, Pm 
Limitation Act (IX of 1908), Sch. T, Arts. 14, 142, 
1h4—Pension, grant of, for three successive lives- . 
Grant of village in lieu of portion of pension, whe- 
ther grant of land revenue—Construction of grant 
—Resumption of jaghir for non-payment of jodi, 
validity of—Civil Court, jurisdiction of—Suit for 
possession by grantee—Art. 14, applicability of. 

A person was granted a pension of 60 pagodas a 
month for the term of his Vite by the East India 
Oompany for services rendered and at his request 
some years later, some villages were granted to him in 
jaghir in lieu of two-thirds of his pension to enure for 

se successive lives, the beriz of the villages being 
equivalent to his two-thirds pension. Subsequently at 
the request of the grantee, the Government gave a 
different village in substitution of some of the 
villages previously granted, the beriz being again 
equivalent. Government, some 80 years later, 
before the expiry of the threes successive lives for which 
the jaghir was granted, resumed the jaghir on the 
ground of non-payment of arrears of jodi on ths 
and. Ina suit for possession by the successors-in- 
title of the grantee: 

Held, (1) that the grant was one ofland revenue, 
and the Civil Court had no jurisdiction to enter- 
tain the suit without a certificate from the Collect- 
or under the Pensions Act; [p. 633, col. 1.] 

(2) that, however, the resumption, for non-payment 
of jodi, of the jaghir granted for services was not 
valid; [p. 63, col. 1.] 

(3) that the suit was governed by Art. 142 or 144 
ne Limitation Act and not by Art. 14, [p. 634, col. 


. Where the meaning of the words used in a grant 
is clear, the negotiations which led up tothe con- 
tract or the grant embodied in it should not be 
taken into consideration for the purpose ef either 
adding to or subtracting from its terms, but where 
the meaning is not clear, it is open to the Court to 
see what preceded the execution of the document 
in orderto determine what the expression used in 
the document means, or in what sense the persons 
who were parties to the document used the expres- 
a Td the Qourt is asked to construe. [p. 629, 
col 1. 

Gulabdas Jugjivandaa v. Collector of Surat (1), fol- 
lewed, 
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If terms ‘of art or technical expressions are used, 
the construction of such terms in other cases would 
be relevant to the construation of the document 
under consideration. [p 630, col. 1.] 

Where land is granted for enjoyment, any person 
who wants to limit the extent of the right to it 
must prove thelimitation. But when the question 
is whether land orlaud revenue was granted, it is 
not incumbent on the part of the Government to 
Bor Diu Erant was ofland revenue alone. [p. 

ool. 1. 

Il land alone is granted, s.4 ofthe Pensions Act 
would not be applieableto such grant, but if land 
revenue is granted, or if land Revenue is distinct 
ly granted along with land, the provisions of s. 4 
would apply to such a grant. [p. 633, col. 1.] 

[Oase-law considered. } 

The imposition ofa jodi indicates that the Gov- 
ernment intends to preserve ita reversionary rights 
on the land. It doesnot lead to an inference that 
the landand not the land revenue alone is granted 
to the grantes. [p. 632, col. 1] i 
. When the Government grants a pension to an 
individual, or grants land revenus charged on a 
village or on land, for past services, it cannot be 
resumed merely on the ground that the grantee 
does not pay the assessment or jodi fixed for land 
revenus outof which he has to pay himself the 
pension. [p. 833, col. 2p. 634, col. 1.1 

Where it is not necessary to have an order set 
aside in order to obtain relief, Art. l4, Limitation 
Act, hag no application. [p. 634, col. 1.] 

Vadlamannaty Bala ipura  Sundaramma v, 
Secretary of State for India (16), followed. 

Where a person is dispossessed of immoveable 
property bya public servant it is not the order of 
the public servant that has to be setaside, but it 
is theright ofthe party to possession that has to 
be determined. The question whether the order is 
ultra vires does not arise in such a case and the 
party disposseasad is entitled to bring a suit within 
i] years from the date of dispossession, [p. 634, col. 


Seeretary of State for India v. Gulam Mahaboob 
Khan (17), Dhakeshwar Prasad Narain Singh v. 
Gulab Kuer (21) followed. 


Appeal against a decree ef the Court 
of-theSubordinate Judge, Ohittor, dated the 
29th March, 1924, ia Original Suit No. 16 
of 1923. 

Mr. P. Venkataramana Rao, for the 
Appellant. 

Mr. A. C. Sampath Iyengar, for the 
Respondent. 

JUDGMENT.—The plaintiffs brought 
this suit for possession of two villages in 
the Ohittor District and for other 
reliefs against the Secretary of State for 
India in Oounocil. The Subordinate Judge of 
Ohittoor has granted the  plaiatiffa a 
deoree for possession with masne profits, 
The defendant has preferred this appeal 
against plaintiffs Nos. L and 4. 

One Mahomed Moosa was granted a 
pension of 60 pagodae a month for the 
term of his life by the East India Oom- 
pany in 1800 on the recommendation of 
Uol. Alexander Read, Supsrinteadent of 
Bara Mahal aad Salen. Ia 1924 at tha 
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request of Mahomed Moosa 7 villages 
were granted to him in jaghirin lieu of 
two thirds of his pension to ennre for 
three successive lives. In 1827 Mahomed 
Moosa applied to Government for the 
grant of another village in place of six 
ofthe seven villages which he could not 
conveniently manage and the East India 
Oompany granted him Vellakkuttai and 
allowed him to retain Gollankattai. After 
his death disputes arose as to the aucces- 
sion and the Government acting' upon the 
opinion of the Court of Sadar Amin based 
upon a fatwa or opinion of the Kasi 
allowed the sons and daughters of Mahomed 
Moosa and their children to enjoy the 
income of the two villages but decided 
that the shares of any of the children of 
Mahomed Moosa dying without issue 
should lapse fo the Government and be 
added to the jodi of Rs. 10 fixed on the 
two villages. This practice was followed 
from 1834 down to Fasli 1321 (1911). In 
Fasli 1321 arrears to the extent of Rs. 1,200 
and odd‘ were due to Government and to 
realise the arrears the villages were 
attached by the Revenue Authorities. On 
30th November, 1912, a notice, Ex, E, was 
given by the Collector to the descendants 
of Mahomed Moosa then living that the 
Vellakutti jagir “will be resumed, fully 
assessed and incorporated with Ayan land 
if all the dues payable to Government 
are not paid within one month from the 
date of this notice", The dues not havin 
been paid, Vellakuttai jaghir was resum 
by the Government by notice Ex. K dated 
27th February, 1919, Apparently the 
Government instead of following out the 
procedure of the Revenue «Recovery Act, 
were led to take such a drastic step by 
the repeated failure of the sheirs of the 
rantee to pay their dues, Tne plaintiffs 

led the suit on 27th April, 1931. 

The first point urged by the learned 
Goveroment Pleader is that the Subordi- 
nate Judge's Oourt of Ohittor had no 
jarisdiction to entertain the suit by reason 
of the provisions of s. 4 of the 
Pensions Act (XXIII of 1871). The ar 
gament is that Mahomed Moosa was given 
a peasion of sixty pagodas a month and 
at his request a portion of the pension 
was commuted into the grant of land 
revenue due to Government from certain 
villages, that the enjoyment of the villages 
was only in lieu of the money payment 
settled on Mahomad  Mooss, that there 
was no graat of land to him and 


therefore, tha Oiril Qoust's jurisdictio 
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to entertain a suit as regards the 
grant of land revenue .is ousted by 
8.4. Section 4 is as follows: 

“Except as hereinafter provided, no 
Civil Court shall entertain any suit re- 
lating to any pension or grant of money 
or land revenue conferred or made by the 
British or:any former Government, what- 
ever may have been the consideration for 
any such pension or grant, and whatever 
may have been the nature of the payment, 
claim or right for which such pension or 
grant may have been substituted.” 

Section 6 gives jurisdiction to a Civil 
Court .to entertain a claim regarding 
pension, grant of money or land revenue 
upon receiving a certificate from the 
" Collector, Deputy Commissioner or other 
officer authorized in that behalf that the 
case may be so tried, but shall not make 
any order or decree in any ‘suit whatever 
by which the liability of Government to 
pay any such pension or grant as afore- 
said is affected directly or indirectly.” 
Section 7 contains exceptions to ss. 4 and 6, 
Section 7 is as follows: 

“Nothing in 688. 4 and 6 = applies 


(1).Any inam of the class referred to in 
a. lof the Madras ActIV of 1862.” 

Olause 2 refers to pensions in perpetuity. 
Section. 1 of Madras Act 1V of 1862 deals 
with enfranchised inams. The exceptions 
contained in s..7 do not cover unenfrancbis- 
ed personal inama. 

The question in this case is whether 
the grant made by the East India Com- 
pany in the year 1821 to Mahomed Moosa 
was a grant of land revenue or whether 
it was a grant of land alone. It ie not 
seriously disputed that, if there was a 
grant of land revenue coupled with a 
grantof land, such a grant would come 
within the purview of s, 4 of the 
Pensions Act KAI of 1871, or that if 
it was a grant of land alone, 8. 4 
would have no application, Unfortunately, 
the pleintiffs have not been able to pro- 
duce the original sanad and the defendant 
has not been able to produce an office 
copy of the sanad, Exhibit Aisa Tamil 
translation of the sunad which was in 
Mahratti. Exhibit I is a letter from 
Ambross Orawley Esq , Collector in-charge 
of Salem District, to Mahomed Moosa. 
Exhibit XXVIII A isa letter frcm Mr. D. 


Oockburn, Collector of Salem, to Mahomed. 


Moosa, The defendant admits that Ex. A 
is a fairly accurate translation of the 
contenta of the original sanad in Mahratti 
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and the contents of Exs. I and XXVIII-A 
go to show that Ex. A contains the terms 
of the original sanad. The main recitals 
in Ex. A which require consideration are 
the following: “ Whereas the Government 
have, by means of the order bearing date 
30th day of April, 1821, Revenue Board, 
been pleased to grant the following seven 
villages in Tirupatbur Taluk 
having an average beriz of Rs. 1,710 3- 
(i.e, Rs. 1,700.3-7 excluding jodi Rs. 1U), 
to you as jaghir for three generations since 
13th July of Fasli 1941 for services ren- 
dered by you to the most worthy Govern- 
ment of the British Company, whereas 
you bave requested that you would retain 
Gollankuttai in your pcssession and that 
in lieu of the other six villages the village 
of Vellakuttai might be granted to you, 
and whereas the Gevernment have passed 
an order dated lith June, 1829, accepting 
your request, the aforesaid six villages 
shall be entered as belonging to Govern- 
ment in lieu thereof Vellakuttai and 
Gollankuttai ag before with an average 
beriz of Rs. 1.544-12.2 (ie. Ra. 272 8 10 for 
Vellakattai and Rs, 1,272-2 4 for Gollan- 
kuttai) for the entire Ayacut cultivable 
lands excluding these six cesses relating to 
cash INCOME..........cccccsseesanscssceeeeneenes MU 
and including poramboke and jamabu 

maniams and inams and also sundry lease 
items in respect of pepper, honey, eto, 
produced on hills and in forests have 
been granted to you as jaghir............... 
excepting the aforesaid six cesses including 
manga tux relating to cash income, the 
jucome relatihg to all other cesses shall 
belong to you alone. We have got back 
the sanad granted to you." In the English 
translation the word ‘items’ is used. 
But looking at the Tamil dccument we find 
the word used is “baub” which means 
cesses. So the word 'items' used in the 
translation is not correct and the word 
‘ceeses’ should have been used. It is 
admitted that the original of Ex. A which 
was granted on 23rd July, 1829, was 
similar in terms to the grant of Buth 
April, 1821. The only expression used in 
order to convey title tothe grantee ia the 
word ‘grant’. In the Tamil copy the word 
‘jari is used. The word 'jari' means 
handing over, or giving possession or 
putting one in porsession. In order to 
understand in what senee.the word was 
used we must look at the circumstances 
in which the villages were made over to 
Mahomed Moosa. It is contended for the 
respondents that the correspondence and 
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surrounding circumstances should not be 
looked into for the purpose of construing 
the document, Where the meaning of the 
words used in a document is clear, the 
negotiations which led up to the contract 
or the grant embodied in it should not be 
taken into consideration for the purpose 
of either adding to or subtracting from its 
terms, but where the meaning of the 
words used in a document is not clear it 
is open to the Oourt to see what preceded 
the execution of the document in order to 
determine what the expression used in the 
document means, or in what sense the 
persons who were parties to the document 
used the expressions which the Court is 
asked to construe In Gulabdas Jugjivan- 
das v. Collector of Surat (1), their Lord- 
ships of the Privy Council observed:— 
*'[lhis question depends upon the con- 
struction of the samad; but that construction 
may be aided bya consideration of the 
surrounding circumstances, and of the 
occasion on which it was grantei,” 


' Mahomed Moosa was granted a pension 
of 60 pagodas a month in 1500 on the 
recommendation of Lt, Col. Read Ex. XVII. 
In 1821 the Board of Revenue transmitted 
a copy of the letter from the Secretary’ to 
Government dated 16th Fabruary, 1821, to 
the Oolleetor in the Zillah of Silem 
communicating the intention of the Go- 
vernor-in-Council to grant a jaghir to 
Mahomed Moosa of the villages enumerated 


in the accompanying list Ex. ILL. Mr. 
Qockburn, Oollector of Sajem, wrote 
Ex, IV to the President and Members of 


the Board of Revenue, Fort St. George, 
on 6th’ April, 1821, suggesting that nine 
villages might be settled on Mahomed 
Moosa and his next two heirs, Exhibit IV 
contains the words: “Having communi- 
cated with Mahomed Moosa, he is, I fiad, 
desirous of obtaining a jaghir grant for 
such sum in land as'the Hon'ble the 
Governor-in-Oouncil may think fit to beatow 
upon him". This letter was forwarded 
to the Ohief Secretary to Government 'by 
Mr. Olarke, the Secretary of the Revenue 
Board, for the consideration of' the Govér- 
nor-in-Council. Exhibit XXI is a letter 
from the Secretary to Goverhment to the 
President and Members of the Board of 
Revenue in which the (dovernment adhered 
to the proposals in the letter of the 16th 
February, namely, the granting of seven 
villages. Itis significant that in the letter 


Qu ue 186 at p.189; 0 I, A. 54; 3 Bar, P. O. J. 889 
. QJ. 
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of Mr. Olarke to the Ohief Secretary to 
Government he distinctly says: “submitting 
a further proposition relating to «he grant 
of' revenue to Mahomed Moosa." We 
looked at the office copy in Coart and we 
found the word ‘land’ scored out and the 
word ‘revenue’ written over it. A sanad 
seems t have been made out as directed 
by the Government in Ex. XXL Mahomed 
Moosa applied in 1827 for the exchange of 
six villages for Veliakuttai. Correspon- 
dence went on for some time and the 
Government agreed to take over six of the 
villages granted to him and to make over 
to him the village of Vellakuttai. Where- 
upon the sanad, the original of Ex. A 
was drawn up and given to Mahomed 
Moosa. From the correspondence it is 
clear that before deciding to make over the 
seven villages a careful calculation ‘was 
made as to the amount of revenue due to 
Government from the villages in order to 
see whether the revenue from the villages 
was more or less than the amount of pen- 
sion which Mahomed Moosa was commut- 
ing Exhibit IV, a letter of the Oollector 
of Salem to the Board of Revenue, mentions 
the average revenue of the seven villages 
as "Rs. 1,747-7-9 or pagodas 449-12-2 per 
annum, making per mensem an average 
of pagodas 44-27-24 being a trifle more 
than the sum proposed.” Mahomed Moosa 
asked for the grant of villages in respect only 
of two-thirds of his pension of 60 pagodas a 
month. The Collector further recommend- 
ed the grant of two more villages whose 
average beriz together with the beriz of 
the seven villages was Rs. 2,685 L2 or 
pagodas 767-28 per annum making an 
average of pagodas 63-41-69 per mensem, 
being pagodas 3-41-69 above his pension, 
The Government was not prepared to make 
over nine villages but directed that seven 
of the villages should be made over in lieu 
of two thirds ofthe pension, Ia 1828 when 
the exchange was asked for, a careful 
ealeulation was made of the extent as well 
as the beriz of the villages proposed to be 
given up by Mahomed Moosa and of the 
villages asked for. This appears from 
Exs, X and XI. Ia tHfelight of the corres- 
pondenes and in the light of what Maho- 
med Moooa wanted to be done and what 
the Government was prepared to do, ean 
it be reasonably inferred that the Govern- 
ment gave the land in these seven villages 
to Mahomed Moosa in 1821? Mahomed 
Moosa was entitled to & pension for life 
of 60 pagodas, He wanted, as the expres 
sion used in Ex, XX shows, to obtain -a 
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jaghir grant for such time in land as the 
Hon'ble the Governor-in-Council might 
think fit to bestow upon him. In con- 
sidering whether the exchange asked for 
was equitable or not, a careful comparison 
was made of the beriz of the villages. 
Mahomed Moosa wanted to give up with 
the beriz of the village he wanted in ex- 
change, a8 appears from Hx, XXIV. In 
t 


para. 2 he following sentence 
occurs :—“The extent of land in the 
village which he wishes to hold in 


jaghir is less than the extent which he 
now proposes by acres 574-13 the assees- 
ment including the,waste is, however, more 
by Rs. 83-11-8. On the whole the Board 
are of opinion that the exchange is fair 
and equitable and recommend that it be 
confirmed.” In this connection, the learned 
Government Pleader wanted to rely upon 
the grant to Subba Rao, the nephew of 
one Naranappa whose faithful services 
were commended by Col. Read to the 
Board of Revenue along with those of 
Mahomed Moosa (Ex. IV), in order to 
enable the Court to see what was granted. 
We do not think that the terms of the 
grant to Subba Rao are relevant for the 
purpose of understanding the terms of 
Ex, A. If the original sanad granted to 
Subba Rao, at the same time as that 
granted to Mahomed Moosa in 1821, were 
before us, that might be looked into, But 
any arrangement come’ to in 1829 with 
Subba Rao by the then Government would 
not be relevant in considering the terms of 
the grant made to Mahomed Moosa in the 
year 1821. . 


A number of cases were relied upon on 
either side 88 to the construction of Ex. A. 
We may observe that itis not proper to 
construe the terms of one document in the 
light of the terms of another. But if terms 
of art or technical expressions are used, 
the construction of such terms in other 
cases would be relevant to the construction 
of the document under consideration. 
It would be worse than useless to discuss 
at length a case in which the terms of the 
grant are different from those of the one 
before us. 


The question whether Mahomed Moosa 
was granted the revenue of the villages or 
the land itself eame up for consideration 
before the High Oourt in another case. In 
that case the dispute was between the 
descendants of Mahomed Moosa and the 
tenants. One of us decided that the grant 
was of theland vide Tirupatti Goundan v. 
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Shammanna Goundan (2) and on Letters 
Patent Appeal a Bench of this Court held 
that what was granted was a jaghir, Rama- 
swami Kavundan v. Tirupattt Goundan 
(3). Inconsidering the merits of this case we 
shut outof consideration the decision in that 
case as it was between different parties and 
on different evidence, In Muthu Sri 
Jiejamba Bai Sahib v. Secretary of State 
(4) i» was held that the recital: 

“Total of 60 velies of land including wet 
and dry lands, water, trees,. stones, nidhi, 
nikshepa, (treasure) sidha,sadhya (whatever 
is and may bebroughtinto existence) preeent 
and future patti all banb and all kajna 
with all samudavams, with water poured 
from the hand. ‘Boundaries to be fixed and 
the land made dumala” amountedto a 
distinct grant of land revenue. In Ex. A 
the last but one sentence is as follows:— 
“Excepting the aforesaid six cesses includ- 
ing manga tax relating to cash income, the 
income relating to all other cesses shall 
belong to you alone ". That shows that all 
cesses excepting six cesses were granted to 
Mahomed Moosa. Apart from that, the 
tenor of the document and the recitals 
therein do not show that it was the inten- 
tionofthe grantor to grant the land to 
Mahomed Moosa. Reliance is placed by 
Mr. Sampath Ayyangar for the 1espondenta 
upon the recital, including  poramboke. 
jamabandi maniams and inams as: also — 
sundry lease items in respcot of honey, 
pepper eto, as showing that the Govern- 
ment wanted to make the grantee the owner 
of porambake and other land. He contend- 
ed that what was granted was the villages, 
that there was nothing to suggest any 
distinction between the land revenue and 
a grant of the soil and that there was 
nothing which prevented the State from 
making the larger (grant. He pleaded 
that it was not in point that what 
was originally given- was a pension 
and that what had to be looked was the 
actual grant. He also urges that there ig 
no evidence that there were any occupancy 
tenants at the time of the grant. It ig 
unnecessary to enquire whether there were 
or were not occupancy tenants at the time. 
The careful way in which the amount of 
the beriz was calculated so as to make it 
equivalent to 40 pagodas per mensem 


- (2) 88 Ind. Oas. 182; 48 M. L. J. 654; 21 L. W, 118; 
A. I. R, 1995 Mad. 477. 

(3) 98 Ind. Oas. 291; 50 M. 10; 24 L. W. 460; A. L R, 
1926 Mad. 1167; 52 M. L. J. 259. 

(4) 15 Ind. Oas. 871; 23 M. L. J. 687; 13 M. L, T, 541; 
(1913) M. W. N. 255. ' 
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shows what the Government wanted to 
grant was land revenue which would be 
equal to the portion of the pension which 
was beingcommuted. We cannot treat the 
persistent references to the beriz as mere 
description as the respondents’ Vakil 
invites us to do. If the intention was to 
grant land, one would naturally expect the 
Oolleetor to speak of the income of jhe 
property and not of the beriz. No doubt in 
granting a village the Government would 
take into account what the Government 
would lose by way of beriz, but when it 
wants to benefit a public servant by 
granting land it would take into considera- 
tion what he would derive from the land 
and not what the Government would 
lose, Respondents point to the words 
"transfer of the lande" in Ex. III as 
supporting their case. We regard them as 
a loose and inexact expression. Respond. 
ents’ Vakil also relies strongly on Ex. 
VII a letter dated the 10th December, 1927, 
from the Secretary to the Board of Revenue 
to the Oollector of Salem stating that 
provided the annual income of the cultivat- 
ed land in the village selected is not greater 
than that of the villages given up, the 
Government would not object to the 
exchange and that if the waste is greater in 
the former village, the excess shall be 
liable to tax on being brought under 
cultivation. We cannot see how this helps 
this case. The waste not yielding any 
revenue was to be enjoyed by the grantee, 
In Muthu Sri Jiejamba Bai Sahib v. Secret- 
ary of State (4) Benson and Sundara Ayyar, 
JJ., held that a distinct enumeration of 
Government assessment and cesses was 
sufficient to make the grant one of land 
revenue. Though the grant included dry 
lands, water, trees, Nidhi  Nikshepam, 
ete, yet, as there was a distinct grant of 
land revenue and cesses the learned Judges 
held that there was a grant of land 
revenue and they observed thats. 4 does 
not require that the grant should be of 
land revenue alone inorder to shut out the 
jurisdiction of the Oivil Oourt. 


In Ex. A there is no mention of any of 
the so-called Ashtabhogams but poramboke 
jamabandt maniams, etc , are included. That 
would only show that the villages as such 
were places under the control of or were 
handed over to Mahomed Moosa for the 
collection of revenue and of such income 
as he might derive from poramboke, 
forests etc. If the intention was to grant 
land that intention could have been very 
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easily expressed by clothing the grant 
with apt worda, 

In Balvant Ramchandra v. Secretavy of 
State for India (5) Batchelor, J., observed 
at page 430* “ The 'village' is given to the 
grantee, no limita or boundaries are stated; 
and, as we have said, waste lands are 
expressly included. The only rights 
excluded are apparently those of inamdars, 
hakdars and Village Officers, and these are 
expressed to be excluded. The statement 
of average revenue following the grant 
should, we think, be read as mere descrip- 
tion, and cannot be taken to limit the 
universality of the grant to lands then 
actually assessed. What the Government 
granted was, we think, the revenue of the 
village considered asa unit of assessment, 
and if,in the ceurse of time, the grantee 
was able to bring under cultivation land 
which had previously been uncultivated or 
even unassessed, it was open to him under 
the grant to do so and to profit by the new 
cultivation.” Mr. Sampath Ayyangar for 
the respondants strongly relies upon Sakina 
Bai v. Kaniz Fatima Begum (b). In that 
case the terms of the sanad were: 

“Underan order, dated the 10th April, 
1817, passed by His Excellency the Most 
Hon'ble the Governor-General, taluka 
Bidhiapara, amla of the said pargana, 
comprising 111 villages, tappa chak and 
patti kasht original and appended, pur- 
chased by the Sarkar, together with all 
the lands, cultivated and uncultivated, 
and jalkar and banker (water and forest 

roduce) has, in lieu of Rs. 12,000 out of 
Rs. 16,000, been granted to Karim Khan for , 
his life,aa revenue free jaghir from kharif, 
1286 Fasli, by way of maintenance. After 
Karim Khan, the said laka will continue 
to stand in the names ofhis children and 
'ahfad' (granichildren) as a permanent 
zemindari assessed to a light amount of jama. 
They must regard the said Khan as a 
permanent and absolute jagirdar of the 
said ‘ilaka' and let him enjoy the usufruct 
of the said ilaka and the zemindari 
rights" 

The Privy Oouncil lay stress upon the 
use ofthe word ''usufruct" in coming to 
the conclusion that land was granted and 
not merely land revenue. As is clear from 
the following passage:— 

“According to the appellants’ contention, 
he is to have only zemindari rights in the 
sense of a right to collect the revenue, 

5) 32 B. 432; 10 Bom. L. R. 531. 

B 47 Ind. Oas. 632; (1918) M. W. N. 384; 220. W 
N. 871 (P. O). 

*Pago of 32 B. 
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whereas the word ‘usufruct’ appears to 
point to an actual occupation and user of 
the soil, subject, ef course, to the rights of 
third parties. The word “jagir” primarily 
points to occupancy, though it may be 
occupancy of an office, such as that of 
Collector of revenue. Where, however, a 
jagir held for life only is, as in this sanad, 
used in contradistinction te an ilaka held 
as a permanent zemindart, it is an almost 
necessary inference that the occupancy 
referred to is an occupancy of land.” 

It is unnecessary to consider Amina Bibi 
v. Najm-un-nissa Bibi (7) and. Lachmi Na- 
rain v.Makund Singh (8) as the terms of the 
grantin these cases are different from the 
terms of the sanad under consideration. In 
Secretary of State for India v. Laxmi Bat (9) 
the grantee was in previous occupation and 
the Privy Council held that the grant was 
of land. 

Itis asked why, if land revenue alone 
was granted, jodi was charged and contend- 
ed that the imposition of jodi implies that 
the grantee must have hada chargeon the 
land itself. The short answer to this argu- 
ment would seem to be that by imposing 
jodi the Government preserved its rever- 
sionary right. 

It is contended for the respondents 
that, when villages are granted to a person, 
it is for the Government to show what 
limitations are imposed upon the extent of 
the right granted, or upon the extent or 
user to which the land is to be put. If 
it is conceded that land was granted for en- 
joyment, it might be contended with some 
show of reason that any person who wants 
to limit the extent of the right to it has 
' to prove the limitation. When the ques- 
tion is whether land was granted or not, 
we do not think that it is incumbent on 
the part of the Government to prove that 
the grant was subject to limitations. In 
this view the casein Balvant Ramchandra 
v. Secretary of State for India (5) does 
not help the respondent with regard to 
this contention. In Vaidyanatha Iyer v. 
Yogambal Ammal (10) the dispute was 
betweou the members ofa family entitled 
to unenfranchised personal inam lands, 
The, suit was brought for partition and 
objection was taken to the maintainability 

(T) 2 Ind. Cas. 100; 31 A. 382; 6 A. L, J. 519; 5 M. L, 


88. 
EOD Be : 
8) , Oas 898; 47 B 327; 25 Bom. L : 
ST O. L. J. 404; A. I R.1923 P. 0.6; 17L W. icd 
M. Ro 32 M. L. T. 111; 28 O, W. N. 49; 50 L A. 
49 (P. OJ. - 

(10) 99 Ind, Cas, 452; 50 M. 441; 51 M. L. J. 695; 
1. R. 1927 Mad, 140; 25 L. W. 660, YN. 
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of the suit under s. 4 of the Pensions Act 
XXIII of 1871. Itwas held that s. 4 was 
no bar. Spencer, J., observed at page 443* 
“In the suit out of which the present 
appeal arises there is no question as to the 
grant of land revenue but only a ques 
tion whether the plaintiff is entitled to a 
share in the freehold interest in certain 
unenfranchised personal inam lands. The 
jusisdiction of the Civil Oourts to decide 
such a point is not ousted by anything 
in the Pensions Act.” Where the grantee 
or his successors have to maintain a right 
against the intervention of third persons 
they may assert their right in a Civil 
Court and in such a suit it cannot be said 
that there is any question relating to land 
revenue, The mere fact that the inam 
is an enfranchised inam is not sufficient 
to attract the provisions of s. 4 of the 
Pensions Act, Ramesam, J, observed at 
page 444*, "One would thinkthat the 
proper construction of the section would 
confine its operation to a grant of land 
revenue only as opposed to a grant of land." 
Both the learned Judges found that land 
was granted in inam and not land revenue. 
In Rama v. Subba (11) it was held that as 
the original grant was not of the freehold 
or full ownership in the soil, the suit 
was berred by s. 4 of the Pensions Act. 
At page 103+ the learned Judges obsetved: 
“When the land 1evenue is the real 
subject of the grant and entire villages 
are granted in order that the grantee 
may receive the land revenue due thereon 
to Governnfent and appropriate it to his 
own use, subject to the terms of the grant, 
itis clear that no proprietary interest can 
pass in lands already occupied and in 
which the kudivaram right is vested in 
others, for the Government is not compe- 
tent to grant what dces not belong to it 
and the terms of the grant must be con- 
etrued with reference to what was intended 
to be granted. Such being the case, the 
interest that passes in waste Jand or land 
relinquished by the occupant for the 
time being is such as would enable the 
grantee to realize the revenue due to 
Government which was the subject of the 
grant, unless the terms of the grant 
show that a larger interest therein was 


. vested in Government and that that interest 


was intended to be passed. There deci- 
eions show that in order that a grant of 
villages may not fall under the Pensions 


(11) 12 M. 98; 13 Ind. Jur. 100. 
*Page of 50 M.—| i 
{Page of 13 Ind. Jur.—[Ed.] 
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Act, it must be a grant of the freehold 
therein or full ownership in the soil, 
qualified inno way by any reversion sug- 
gested by the terms of the grant, in regard 
to future succession or transmission.” 

The later cases show a departure from 
the proposition contained in the last 
sentence extracted above. According to 
the later view, if land alone is granted 
8. 4 of the Pensions Act would nots be 
applicable to such grant, but if land 
revenue is granted, or if land revenue 
is distinctly granted along with land, 
the provisions ofs. 4 would apply to such 
a grant. In Secretary of State for India 
v. Ikurti Subrayudu (12), ib was held ex- 
plaining the decision in Muthu Sri Jie- 
jamba Bai Sahib v. Secretary of State (4) 
that, where the Court is able to hold that 
there is a distinct grant of the land 
revenue itself, a suit relating to it is 
not within the cognizance of the Civil 
Oourt except with the sanction of 
the  Oolleetor. After a careful and 
anxious consideration of the recitals in 
Ex. A and the circumstances attendant 
upon the grant to Mahomad Moosa in 1821, 
we come to the conclusion that what was 
granted to him was only land revenue 
and not land and, therefore, the provisions 
ofs.4of the Pensions Act are applicable 
to this case and in the absence of & certi- 
ficate from the Collector the Subordinate 
Judge's Court had no jurisdiction to 
entertain the suit. 

In view of our finding on the first 
contention it is not necessary to deal at 
length with the remaining contentions 
on behalf of the appellant. It is next 
contended that the Government have an 
undoubted and unqualified right to resume 
unenfranchised personal inams and, 
therefore, the resumption in this case 
cannot be questioned in a Civil Court, and 
reliance is placed upon Rama v. Subba (11). 
Madras Regulation IV of 1831 denied 
jurisdiction to Civil Oourt over inams. 
There was an inam settlement and a num- 
ber of inams were enfranchised. Madias 
Act IV of 1862 was passed and by s, 1 
inams which had been or would be 
enfrauchised were exempted from the 
operation of Regulation IV of 1831 and 
of Acts XXX10f 1836 and XXIII of 1838 of 
the Madras Code. Section 1 was repealed 
by Act IT of 1901. At the time when Rama v. 
Subha (ll was decided s. 1 wasin force. 
The learned Judges who decided that 


(12) 16 Ind. Oas. 18; 36 M. 558; (1912) M. W. N. 807; 
12 M. L, T. 2606; 33 M. L, J. 738. 
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ease cameto the conclusion that inams 
not enfranchised were outside the juris- 
diction of Civil Courts, and only those in 
which freehold was given or full owner- 
ship in the soil was conveyed were sub- 
ject to the jurisdiction of Civil Courts. 
The Pensions Act was passed in 1871, 
Section 7 (|) exempted enfranchised 
inams from its operation but restricted 
its scope only to pensions, grants of 
money and grants of land revenue. This does 
not mean that the Government have 
an undoubted right to resume unenfran- 
chised personal inams whatever may be 
the object and extent of the grant. In 


‘this case the grant was made for three 


lives and it is difficult to see how the 
Government could resume it for thereason 
that the jodi or assessment on the land 
was not paid.» We cannot import into 
the grant so onerous a term. The pay- 
ment of jodi, no doubt, was mentioned in the 
sanad, butit wasnota condition upon which 
the grant was made. Gunnaigan v. Kamakchi 
Ayyar (13) does not help the appellant 
as the observation of Bhashyam Ayyangar, 
J., that unenfranchised inams were not 
within the cognizance of Civil Courts 
would not help him in his contention that 
the Government could resume without 
proper grounds & pension granted for 
life or lives. In Lachmi Narain v. Makund 
Singh (8) there was no finding that the 
grant was of land revenue, In Ganpat 
Rao v. Anand Rao (14) the finding was 
that it was a grant of land. 

The learned Government Pleader relies 
upon Board's Standing O. LVII, cl. (3) as 
showing the power of the Government 
to resume personal inams at pleasure, 
Olauee (1) is *lf the inam has been con- 
firmed for the life of the holder or for two 
livea, the Oollector may fully assess the 
inam on the death of the individual or in- 
dividuals for whose life or lives the inam 
was confirmed.” Olause (3) is as follows: 
—‘ When arrears are due on unenfran- 
chised inams held for subsistence, they 
may be fully assessed and incorporated 
with the ayan landa after due notice and 
then sold for the arrears due, special cases 
being reported for the orders of the Board 
of Revenue.’ When the Government 
grants a pension to an individual, or 
grants land revenue charged on a village 
or on lands, for past services, it is difficult 
to see how it could be resumed for the 

13) 26 M. 339, 

m 5 Ind. Cas. 089; 32 A.148; 14 O. W. N. 310;7 
M. L. T. 53; 7 A.L.J. 165; 11 O. L. J. 281; 18 Bom. L, 
R. 267; 20 M. L. J. 164; 37 L A. 39 (P. O.). 
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imple reason that the grantee did not pay 
ibo asscssEiónt or jodi fixed for land 
which is placed in his possession and out of 
the land revenue of which he has to pay 
himself the pension. It is unnecessary in 
this view to notice the case in Sundramurti 
Mudali v. Vallinayaki Ammal (15). We 
find against the appellant in this point. | 

The next contention is that this suit 
is barred by Art. 14 of the Limitation Act 
which is in these terme: “To set aside 
any act or order of an officer of Govern- 
ment in his official capacity, not herein 
otherwise expressly provided for.” The 
period limited is one year from the date 
of the act or order. The suit as framed is 
not for setting aside any order of any pub- 
lic servant. The first prayer is for a de- 
claration thatonly a certain amount of 
jodi is payebleto Government, that the jagir 
is a joint estate, etc; and the 2nd prayer 
ia for possession of the two jaghirs villages 
Vellakuttai and Gollankuttai and the other 
prayers are incidental to the main prayer 
for poasession. Where it is not necessary 
to have an order set aside in order to 
obtain relief, Art. 14 has no application. 
Reliance is placed upon a recent decision of 
this Court reportedas Vadlamannaty Bala 
Tripura Sundaramma v. Secretary of State 
for India (16). In that case the inam was & 
personal gervice inam. The service was 
discontinued and the inam was resumed. 
Jt was held that Art. 14applies to the case 
and if it did not apply Art. 120 applied. 
The facts of that case are distinguishable 
"from those of the present. it was neces- 
sary in order {to obtain relief, to set 
aside the order dispensing with the 
services of the inamdar for as the 
services were discontinued or ceased to be 
performed by the inamdar the Govern- 
ment under the terms of the grant 
dispensed with his services and resumed 
theinam. Without setting aside the order 
dispensing with his services no relief could 
be obtained in that case and, therefore, 
the suit should have been brought within 
one year under Art. 14 ofthe Limitation 
Act, but where a person is dispossessed 
of immoveable property by a public 
gervant itis not the order of the public 
servant that has to be set aside, but the 
right of the party to possession that 
has to be determined; and the party dis- 
possessed in entitled to bring a suit within 
19 years from the date of dispossession; 

. E. R. 465, 

(16) lo Ted. Cas. 891; 27 L. W. 101; A.T, R, 1928 

Mad. 282. 
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in other words Art. 14 has no application 
as no order need bə set aside in order 
to obtain relief. This is the view held 
in Secretary of State for India v. Gulam 
Mahaboob Khan (17). In that case an 
inam granted by the Nawab of the Oar- 
natic in 1775 for the upkeep of a mosque 
the performance of service and ceremonies 
therein and the feeding of travellers and 
the poor waa confined by the British Govern- 
ment permanently so long as the service 
was performed. Owing to persistent mis- 
appropriation of the income by the 
grantees' successors and alienations by 
some ofthem of two of the villages 
included in the inam the Government 
resumed the inam in 1903 &nd credited 
the assessment to its general revenues, 
It appeared, however, that the mosque 
was maintained in a good repair and that 
the services and ceremonies were regularly 
performed there though ona smaller scale. 
It was held that the resumption being 
a nullity, the suit for possession was 
not barred by limitation as Art, 144 
and not Art. 14 of the Limitation Act 
applied to the case. Whatever may be 
the form of the prayer the object of the 
suit is to recover possession of the villages 
from the Government. The order of re- 
sumption must be treated as a nullity as 
the contingency on which alone the Govern- 
ment is entitled to make the resumption 
did not arise. If the plaintiff did not 
geek to recover possession of the villages 
from the Government but only wanted 
the order of the Collector to be set aside 
and obtain consequential relief as in the 
case of Subbanna v. Secretary of State for 
India (18) the suit would come within 
Art. 14, The proper Article applicable to 
a case of this nature is Art. 144. Ifthe 
order complained of is a nullity or ultra 
vires it is well settled that the order need 
not be set aside and, therefore, Art. 14 
has noapplication. Peary Lal Ray v. Sec- 
retary of State for India (19) and Balkishen 
Das v. Simpson (20) Where the relief 
claimed is one of possession, the order of 
an officer need not be set aside in which 
case also Art. 14 has no application, for 
where possession is sought for, it is not 
the order that stands in the way but the 
possession of the party who wrongfully 


(17) 51 Ind. Cas. 366; 42 M. 673; 9 L. W. 587; 37 M, 
L. J. 71; (1919) M. WON. 736. 


T) 31 Ind. Cae. 267; (1915) M, W. N. 915. 
er Ind. Oss, 446; 39 O. L. J, 454; A. I. R. 1924 


(20) 35 O. 833; 25 L A. 151; 2 C. W. N. 518; 7 Bar. P. 
0 J, 363 (P. 0.). 
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dispossesses the plaintiff, It is unneces- 
sary to consider in this case whether the 
order of the Government is ultra vires 
or not for the relief claimed is one of 
possession and the act complained of is 
the dispossession of the plaintiff by the 
action of the defendant's servants. 

It is urged for the respondents that the 
point of limitation was not specifically 
taken in the grounds of appeal. But eas 
the point is oneof importance we have 
allowed the Government Pleader to raise 
it. In Dhakeshwar Prasad Narain 
Singh v. Gulab Kuer (21). Mr. Ameer Ali 
in delivering the judgment of their Lord- 
ships of the Privy Oouncil observed at 
page 745*, 

“With regard to the objection put for- 
ward by Counsel for the respondents, that 
the plaintiff's suit is barred under Art. 14, 
Sch. I, of the Limitation Act, their 
Lordships desire to observe that this suit 
is not brought for the purpose of setting 
aside any order of the Revenue Court; 
it is simply an action in ejectment, its main 
purpose being to recover possession of 
certain lands allotted to the plaintiff.” 

The ease in Haro Mandal v. Dhiranath 
Das (22) is similar to the one in. Dhakeshwar 
Prasad Narain Singh v. Gulab Kuer (21). In 
Shivaji Yesji Chawan v. Collector of Ritna- 
giri (23) West, J., in delivering the judg- 
ment of the Bench observed: 

“Every dispossession by a person in 
authority is effected by means of an order; 
andifthe reasoning of the District Judge 
were faultless, there could virtualiy be no suit 
for dispossession bya public functionary and 
only a suit to set aside his order orhis act, 
subject to the very short term of limitation 
prescribed for euch cases. In the absence of 
cases directly deciding the point, we are of 
opinion that Arts. 12 and 14 of Sch. 11 
to the Limitation Act refer to orders and 
proceedings ofa functionary to which by 
law is given a particular effect in favour of 
one person oragaintt another, subject, in 
the regular course, to a further judicial 
proceeding having for its object to quash 
them or set them aside,” 

See also Wasif Ali Mirza v. Saradindu 
Narain Rai (24). The casa in Raghunath 


(21) 97 Ind. Oas. 217; 5 Pat. 735; 7 P. L. T. 783 
A.I. R, 1926 P. 0,60; 53 L A. 176; 310. W. N. 341 


P. 0.). 
: (22) 90 Ind. Cas. B91; A. I, R, 1925 Pat. 784; (1925) 
Pat. 288; 7 P. L, T. 67. 

(93) 11 B. 429. 

(24) 89 Ind. Oas. I93; A. L R. 1985 Cal 953; 290. 
W. N. 839. 


*Page of 5 Pat.—[Ed. 
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Prasad v. Kaniz Rasul (25) ie distinguish- 
able on facts, There the property was 
sold in execution of a decree by the Col- 
lector and the sale was afterwards set 
aside. The auction-purchaser could not 
sue for possession of the property without 
getting rid of the order of the Collector 
getting aside the sale. Where the Col. 
lector sells property in execution ofa 
decree he acts in the same way asa Civil 
Court does. Itis difficult to see how the 
purchaser in a Court auction could sue for 
possession ofthe property after the Court 
has set aside the sale. He must first get 
the order vacated before he could ask for 
possession of the property. There is no 
such order here and the suit being one for 
possession, Árt, 14 has no application- to 
thecase. Itis not suggested that Art 190 
applies to the case. Toa case like this 
the proper Article applicable is either 
Art, 1420r Art, 144. We find this point 
against the appellant. 

In the result the appeal is allowed with 
costs. As the appellant succeedsin the 
appealitis unnecessary to consider the 
memorandum of objections which 


missed without costs. idi 
ppeal allowed. 


v. N. Y. A 
(25) 24 A. 467; A, W.N. (1902) 116, 





MADRAS HIGH COURT, 
Orvin Revision Petition No, 677 or 1997 
April 3, 1928. : 
Present:—Mr. Justice Ramesam. 
OHENNAMANGALAGATH ILLATH 
GOVINDAN NAMBUDRI AND ANOTHER. 
PETITIONERS 
4 versus 
JANALA PERIKAMANNA 
ILLATH KESAVA VADHYAN-— 
RESPONDENT. 
Civil Procedure Code (Act V of 1908), as. 1 15, lól— 


Pure arithmetical error, omission of Coy corre 
—Revision. i f PPS e 


Where there is a pure arithmetical : 
ede is the duty of the Court to Pret Aat a ten 
amendment in such a case is refused i 
can interfere in revision, » the High Court 

Petition, under 8. 115 of Act V of 1908 
and s. 107 of the Government of India' Act, 
, 


praying the High Court to revise an Order 


of the Court of the District Munsit 
Taliparamba, in M. P. No. 691 of 1926 ew” 
B. No. 572 of 1991. or 1926, in O, 


_ Mr. P. Govinda Menon, for the Peti- 
tioners. 
Mr. O. T. G, Nambiar, for th 


ent, e Respond. 
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JUDGMENT.—If there is the small- 
est possibility for saying that we do not 
know where the mistake lies, this is not 
a cage to be taken in revision. But on the 
plaint and on the judgment, there is no 
scope for saying that we do not know where 
the mistake lies. The mistake lies on the 
peraon who did the arithmetical work— 
District Munsif or another. The mistake 
is a purely arithmetical error and to refuse 
to correct it ig sheer arithmetical laziness. 
The case of Pitchayya v. Subba Rao (1) 
does not help the respondents, That was 
not a case of arithmetical error and where 
the decree isin accordance with the judg- 
ment in such a case, there is no reason 
to amend. In the case of Kishori Mohan v. 
Chhanga Lal (2) there was an appeal, a 
final decree and complete execution of the 
decree and as a matter of discretion, the 
amendment was refused. There iano dis- 
cretion in this case as I already pointed out. 
I allow the petition and substitute the 
figure Rs, 837-80 for Rs, 963-2-0. The 
petitioner, if he had been diligent, would 
be entitled to the costs of the civil revi- 
sion petition. Inthe circumstances, there 
will be no order as to costa. 

V.N V. Petition allowed. 

(1) 34 Ind, Cas. 787; 3 L. W.499, 

(2) 82 Ind. Cas. 1030; 47 A. 44; L. R, 5 A. 753 Civ; 
A. I. R. 1925 All. 187. 





MADRAS HIGH COURT. 
Orvin Suit No. 258 or 1928. 
September 14, 1928. 
Present:—Mr. Justice Beasley. 
WATRAP 8. SUBRAMANIA IYER, 

| AND OTHSRS—PLAINTIFFB 

16eT818 
Tas UNITED INDIA LIFE 
INSURANCE Oo., Lr», MADRAS 
AND OTBHES--DEPRNDANTO: proh 
—Director, wrongful exclusion of, 

Pe i tear ee hie "eo directora RERS miam- 
i — i of, to ourn itself —'Con- 
ase Meeting, Dowel Os D a Inesting, whether 


as original meeting—Proxres for original meet- 
i. whether available for adjourned meeting— 


ing, t $ 
F bah to allow policy-holders to hold 
par a om KANA Office—Meeting held at differ- 


ent place—Validity of mełting—Mazım—No one can 
take advantage of his own wrong. 

‘A Director of a Company who has been wrongly 
excluded from acting esa Director by the other Direc- 
tors can sustain an action against the other Direc- 
tore in his own name onthe ground of individual 
injury to himself, [p. 640, col 2.] M 

Pulbrook v. Richmond Consolidated Mining Company 
(1), followed. : f f 

There is a Common Law right in every meeting 
to adjourn itself and every meeting is, therefore, 
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entitled to adjourn unless it is prohibited by ex- 
press enactment but such adjournment must be for 
& bona fide purpose. [p. 641, col 2; p 612, col. 2.] 

King v. The Mayor, Burgesses and Commonalty of 
Carneros (2) and Stoughton v, Reynolds (8), fol- 
owed, 

An adjournment of a meeting of policy-holders of 
an Insurance Company to elect Directors in order to 
secure a better representation of policy-holders must 
es ope as one for a bona fide purpose. [p. 643, 
col. 

There is no distinction between bona fides in fact 
andebona fides in law, nor is there any constructive 
mala fides known to law. Tp. 615, col. 2.] 

Adams v. Great North of Scotland Railway Company 
(4),referred to. 

An adjourned meeting is the same meeting and 
merely a continuation of the meeting. Therefore, 
proxies given for the original meeting are Sue d 
available for the adjourned meeting. [p. 616, co 
2; 647, cols. 1 & 2] 

A person who has deliberately brought about a 
state ofaffairs should not be allowed to take excep- 
tion to that state of affairs and use that changed 
state for his own advantage. [p. 648, col. 1.] 

Where the Directors of an Insurance Company 
refused to allow its policy-holders to hold a meeting 
inthe Company's Office and the policy-holders duly 
convened a meeting at a different place: 

Held, that is was not open to the Company to 
plead that the meeting was invalid on the ground 
that it was not held at the Oompany's Office as 
required by the Articles of Association. [p. 649, col. 
1 


rete K. Narasimha Iyer, A. Krishna- 
swamy Aiyar, S. Panchapagesa Sastri and 
N. Rajagopala Aiyangar, for the Plaintiffs, 
Messrs. S. Doraiswami Aiyar and K.S.Raja- 
gopala Iyyengar, for Defendant Company. 
Mr. A. K. Hamachandra Iyer, for some 
of the Directors. 


JUDGMENT.—The plaintiffs are 
Advocates of this High Oourt and the 
lst defendant is an Insurance Company 
with its registered office in Madras and the 
2nd, 3rd, 4th, 5th, 6thand 7th defendants are 
Directors of the lst defendant Company, 
the 2nd defendant being its Chairman. 
The 8th defendant isa firm of merchants, 
of which the7th defendant is a member 
and is the Managing Agent of the Ist de- 
fendant Insurance Company. The plaint- 
iffs bring this suit (1) for a declaration that 
they were validly elected ‘Policy- holders’ 
Directors" of the 1st defendant Oompany 
for the year 1928, (2) for a declaration that 
thelst defendant Company has no power 
to nominate policy holders’ Directors for 
theyear 1928, (3) foran injunction against 
allthe defendants restraining them from 
excluding the plaintiffs or in any way 
restraining or interfering with the plaintiffs 
acting or attending as Directors cf the: 
Ist defendant Company, and (4) for an 
injanction against all the defendants from 
making any further nomination or nomina 
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tions as policy-holders’ Directors for the 
year 1928, 

_The claim arises under the following 
circumstances, Thelst defendant Company 
has been carrying on the business of Life 


Insurance from about the year 
1908 and in 1926 adopted new 
Articles of Association which came 


into force from 1927, Under Art. 62 the 
number of Directors of the Ist defendant 
Company is to be not less than four and 
not morethan nine and of these not more 
than two Directors may be elected by or 
appointed on behalf of the  policy-holders 
ofthe Oompany. The Directors so elected 
or appointed are to be known as "policy- 
holders’ Directors", This provision is re- 
peated in Art. 78. Under Art. 73a meet- 
ing of the policy-holders for the purpose 
of electing not more than two  policy- 
holders’ Directors from amongst themselves 
is to be convened by the Directors in 1928 
and each successive year. The date and 
hour at which these meetings are to be 
held is tobe determined by the Directors 
and the meeting is to be held after the 
ordinary meeting (that is, the meeting of 
the share holders) of the same year and 
within 15 days from the date of that meet- 
ing. Article 74 sets ont the qualification 
ofthe policy-holders' Director and Art. 75 
provides that candidates for election to 
the office of policy-holders' Directors are 
to be proposed at least 7 days before the 

olicy-holders’ meeting by a notice in writ- 
ing. Article 76 requires a 14 days’ notice 
at least of every policy-holders’ meeting 
either by advertisement or by motice sent 
by post, messenger or otherwise to the 
registered address of every policy-holder 
qualified tobe present and vote; but it 
isonly in the case of policy-holders hold- 
ing one or more policy or policies for not 
less than Rs. 3,000in the aggregate who 
are entitled under this Article toa written 
notice; all other policy-holdera are to 
receive notice by advertisement only; and 
the Article further provides that the 
accidental omission to give such individual 
notice to any such policy-holdersor the 
non-receipt of thesame by any of them 
shall not, ifthe meeting shall have been 
duly advertised, invalidate the proceed- 
ings thereat. Only policy-holders holding 
oneor more policy or policies for at 
least Rs 3,000 in fhe aggregate are entitled 
to vote by proxy at the meeting and the 
instrument appointing a proxy has to be 
deposited at the office of the Company not 
less than 48 hours before the time for 
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holding the meeting and the form of 
proxy isset out in that Article, The 
Article further makes provision for the 
advertisement in one English and one 
Vernacular daily newspaper in Madras 
Oity of the names of the policy-holders 
nominated ras candidates for the office of 
policy-holders’ Directors. The voting at 
the meeting is to be by ballot. Article 77 
provides that, if at any policy-holders’ 
meeting the election of policy-holders’ Direc- 
tors does not for any reason (whether by 
the policy-holders present not choosing to 
elect any person or by noeligible person 
being available forelection at the meeting or 
by the meeting being dissolved for want 
ofa quorum or otherwise) take place, it 
shall be deemed that no policy-holders' 
Directors are elected by the policy-holders 
forthe year. And Art. 79 enables the 
Directors of the ist defendant Company 
to appoint policy-holders' Directors 
themselves in the event of the policy- 
holders not electing a Director or Directors 
at their meeting. In accordance with 
the Articles of Association the Directors 
of the let defendant Oompany convened 
a meetingof the policy holders for the 
purpose of eei policy-holders’ Directors, 
on the 2ist April, 1928, at 4 p. X. at the 
let defendant Company's premises. It ia 
not disputed by the plaintiffs that the 
requisite notices and advertisement as 
tothe date of the meeting and the 
names of the candidates for election 
were issued. The candidates were Messrs. 
C. Muniswamy Chetti, R. Rangachariar, 
the 2nd plaintiff in this suit, B. Sitarama 
Rao, Watrap 8. Subramania Iyer, the 
Ist plaintiff and Vythinathan, Assistant 
Professor of Mathematics,  Pachiappa's 
College Madras. Of these the first named 
was & Pleader and the others, with the 
exception ofthe last named, were then 
Vakils of the High Court and are now 
Advocates. The meeting on the 21st 
April, started at the appointed time 
and there were some 97  policy-holders 
present including the 7th defendant. 
The meeting commenced at about 4 P.M, 
and Mr A. R. Venkatarama Iyer, a Bench 
Olerk of the High. Court of Madras, was 
elected Ohairman of the meeting. After 
this those attending the meeting were 
welcomed by the 7th defendant ina 
spsech of some duration. After the elec- 
tion of Mr. Venkatarama Iyer as Chairman 


the proceedings were interrupted bya 
speech made by a dismissed servant 
of the lst defepdant Company who 
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apparently desired to ventilate certain 
grievances, This speech lasted for about 
halfan hour and thespeaker seems to have 
been very difficult to suppress. But it was 
poled eventually that he was not a policy- 

older entitled to voteat the meeting and 
he was thereupon ejected from it. hen 
one of the policy-holders Mr. K. Nara- 
simha Iyyengar raised a point of order that 
the meeting was not properly convened 
inasmuch as individual notices by post, 
messengar or otherwise to the registered 
address of every qualified policy-holder had 
not been given. 'There was some discus- 
Sion with regard to this point of order but 
eventually the Ohairman quite properly 
ruled that the meeting was properly con- 
Btituted. "There was then a discussion with 
regard to the adequacy of the notice of the 
meeting given to policy holders and 
with regard to the date of the meeting and 
also with regard to the notice containing the 
names of the candidates for election at the 
maeting. In this discussion it was not 
contended that the lat defendant Company 
hadnot complied literally with the Arti- 
cles of Association. The speakers com- 
plained that in fact the notices required by 
the Articles of Association were wholly 
insufficient and it was a fact that many 
policy-holders were quite unaware that the 
meeting wasto be held that day. It was also 
pointed out that a large number of policy- 
holders live in places very remote from 
Madras and that the requirement of only 
four days’ notice to the policy-holders of the 
names of the candidates for election was 
wholly insufficient since it was improbable 
that notices should reach policy-holders 
living at a distance from Madras in suff- 
cient timeto beof any valueto them. An 
example was given by Mr. Watrap 8. Sub- 
ramania Iyer, the lst plaintiff, with 
regard to policy-holders living in Tin- 
nevelly and it was pointed out that notices 
containing the names of the candidates 
published in the newspapers of the 18th of 
April could notreach policy-holdersinTinne- 
velly in time for them to come to Madras to 
vote in personnor could they vote by proxy 
because the proxy form has under the 
Articles of Associgtion to be registered in 
the Company's book 48 hours before the 
date of the meeting. A good deal of the 
information as to what took place is to be 
foundina report in the columna of The 
Hindoo of April, 1925. This report was put 
in by the defendants in the course of cross- 
examination and is an exhibit filed by the 
defendants and was put in as heingan 
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accurate report of what took placeat the 
meeting and the witness was cross-examin- 
ed uponit, There is, of course, also the 
evidence of the plaintiffs’ witnesses which, 
Ithink,doea not vary except possibly in 
certain trifling respects from the account 
given in The Hindoo. The lst plaintiff for 
the reasons already referred to suggested 
that there should be an adjournment of 
the meeting so that due notice might be 
given to the policy-holders of the Company 
and sufficient time given forthem to 
exercise their vote. At this point there 
was a discussion as to whether or not the 
result of an adjournment would be to cause 
the policy-holders to forfeit their right to 
elect Directors, as certaia Speakers took the 
view that, if instead of electing Direotors 
at the meeting, the meeting were sdjourn- 
ed, the Directors might be entitled to ap- 
point Directors themselves on the ground 
that the policy-holders had not chosen to 
elect Directors at the meeting. After some 
discussion upon this matter, as the view 
seamed to be general that there should be 
an adjournment, the Ohairman took the 
sense of the meeting and found that it was 
in favour of an adjournment, but the actual 
resolution to adjourn was not put to the 
meeting at that stage because it was desir- 
ed to discuss other matters and to pass re- 
solutions with regard to those othera'matters. 
The resolution to adjourn was therefore, left 
until the end. The Policy-holders then 
proceeded to discuss those matters 
which subsequently were the subjects of 
resolutions and a discussion arose with 
regard toéhe proxies and the Ohairman was 
asked to obtain from the 7th defendant 
information with regard to the number of 
proxy forms registered by the Company for 
purposes of this meeting. There was some 
difficulty in getting this information from 
the 7thdefendant. But eventually he in- 
formed the meeting that 158 proxies were 
registered and further questions elicited 
from him the information that 78 of these 
proxies were in the name of one Mr. Sunda- 
resa Iyer, an agent of the Company. From 
the minutes kept by the Uhairman it would 
appear that 120 proxy votes were in the 
handsofeight of the agents andemployeesof 
fhe Company and it was also stated by one 
speaker that an agent of the Company had 
been going about in a motor car on dars 
previous to the meeting collecting proxies, 
The meeting then proceeded to pass 
its first resolution which was that 
"Oandidates for election to the places of 
the poliey-holders' Directors be given by 
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this Company within three days from this 
date a list of the policy-holders with their 
present addresses together with an ad- 
ditional list as to which of them are entitl- 
ed to vote by proxy or the candidates be 
allowed access to the books of the Company 
to make out their own lists of policy-hold- 
ers with their present addresses as well as 
the list of them as are entitled to vote by 


proxy. 

The 7th defendant raised a point of order 
and the Ohairman ruled that the resolution 
was in order and according tothe minutes 
ihe resolution was passed unanimously, 
although I think that in view of the 7th 
defendant's objection he must really have 
voted against the resolution. The second 
resolution was as follows:— 

"That no proxy be registered by this 
Company in the name of this Company's 
employees or agents for the election of the 
policy-holders’ Directors at the adjourned 
meetings as well as in future elections.” 

This resolution was carried bya large 
majority, only four voting against it. 

The third resloution was as follows:— 

“That intimation of the adjourned meet- 
ing forthe election ofthe policy-holders’ 
Directors begiven forthwith in The Hindoo, 
The Swaraja, The Justice, The Andhra 
Patrika, The Matrubhumi and The Swadesa- 
mitram," 

This resolution was carried unanimously. 

The fourth resolution was as follows:— 

“That individual notices by post be given 
by this Company forthwith toevery policy- 
holder irrespective of the value of his 
policy or policies of the adjourned meeting 
for theelection of the  policy-holders' 
Directors”. 

This resolution was carried unanimously, 

The fifth and last resolution was ‘one for 
adjourning the meeting and was as fol- 
lows:— 

“That this meeting for the election of 
the policr-holdezs' Directors do stand ad- 
journed to 5th May, 1928 at 5-30 p... in this 
Company's premises." ; 

This resolution was carried with one dis- 
sentient. The meeting accordingly ad- 
journed until the 5th May. On the Ist May, 
1928, however, the following notice ap- 

eared in Zhe Hindoo: It is headed "United 

dia Life Assurance Company, Limited, 

Policy-holders’ Directors” and is as fol- 
lows:— 

“As at the meeting of the policy-holders 
of the Company convened by the Directors 
and held on the 2ist April, 1928, for the 
specific purpose of electing from among 


BEBBAMANIA IYBB 9, UNITED INDIA LIEP INSURANCE 00., LTD. 


639 
the poliey-holders of the Company not 
more than two gentlemen a8 policy-holders' 
Directors for the current year no persons 
were elected as policy-holders’ Directors, 
the Board of Directors ofthe Oompany 
have by a resolution passed unanimously 
at their meeting held on the 29th April, 
1928, appointed under the powers reserved 
to them the following two policy holders 
of the Company as policy-holders’ Directors 
to hold office as such untilthe election 
Cee bolera: Directors in the year 
1 w * 


Then follow the names of two persons (1) 
Dewan Bahadur T. Raghaviah, 0. 8. L, and 
(2) Mr B. Sitarama Rao, B A, B. L, High 
Oourt Vakil. This announcement was made 
by order of the Board of Directora of 
the Ist defendant Company. On the 
2nd May Mr. Venkatarama Iyer, the Ohair- 
man ofthe meeting of the 21st April, and 
the two plaintiffs wrote to the lat defend- 
ant Company with reference to the notifica- 
tion which had appeared in The Hindoo of 
the previous day. The writers stated that 
the appointment by the Directors of Mr. 
Raghaviah and Mr. Bilarama Rao was 
illegal and that the policy-holders intend- 
ed to holdthe adjourned meeting on the 
5th May, at the Oompany's premises and 
at that meeting to elect their own re- 
presentatives to the Directorate. They 
requested the lst defendant Company to 
arrange for the adjourned meeting 
to be held at the Company's premises 
and to give the  poliey-holders all 
facilities for carrying out the election. To 
this letter the lst defendant Company 
replied through its Managers pointing out 
that the Directors had acted in a correct 
and proper mannerin making the two 
appointments and pointing out that in the 
view of the Directors the adjourned meet- 
ing would not be in order and expressing 
their inability to arrange for the holding 
of the adjourned meeting at the Company’s 
premises or providing the facilities asked 
for. Onthe same day the Ist plaintiff 
wrote to the Ist defendant Company ask- 
ing fora definite statement as to whether 
or not the Company would allow the 
policy-holders to meet in the Company's 
premises on the Sth May, and the ist de- 
fondant Company on the 8rd May wrote 
to say thatit was unable to arrange for 
the holding of the adjourned meeting at 
the premises of the Company. It was then 
arranged with Mr. Venkatarama Aiyar, the 
Chairman of the meeting, that as the lst 
defendant Company had declined to allow 
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the policy-holders to meet in its premises 
on the 5th May, the meeting should be 
held instead atthe Mahajana Sabha Hall, 
Mount Road,and this change of venue was 
onthe same day and onthe next adver- 
tised in the press and hand bills to the 
same effect were distributed and on the 
day of the adjourned meeting persons were 
stationed at the office of thelst defend- 
ant Company to re-direct any policy-holders 
to the Mahajana Sabha Hall incase they 
should have failed to have notice of the 
change of venue. The meeting of the 

olisy-holders was duly held on the 5th 

ay and the plaintiffs were elected by 
ballot. There were present 62 policy- 
holders and the same formalities were 
gone through asat the previous meeting 
with regardto the attendance of policy- 
holders, namely, each policy-holder was 
required to sign his name in the attend- 
ance book and did so. I do not think it 
necessary to refer to the correspondence 
on matters ofa later date. I will content 
myself with stating that the Directors of 
the 1st defendant Company refused to re- 
cognise the election of the plaintiffs as 
poliey-holdere' Directors. There is one 
matter which in passing I should mention 
and itis thie, that the’ two gentlemen 
‘who were appointed by the Directors them- 
selves, namely, Messrs. Raghaviah and Sita- 
rama, Rao, refused to accept those positions, 
The position, therefore, is that no policy- 
holders’ Directors have been appointed by 
the Directors of the lat defendant Oompany 
and if their contention is right, no Directors 
have been validly elected by the policy- 
holders themselves. The plaintiffs have, 
therefore, filed this suit claiming that they 
were validly elected poliey-holders' 
Directors and for injunction against all the 
defendants. 

The defences put forward by the de- 
fendants at the trial were (1) that the 
plaintiffs were not entitled tosne, the de- 
fendante' contention being that individual- 
ly they had no cause of action and that the 
suit should have been filed by the policy- 
holders as a body and the point waa 
also taken that the Directors themselves 
could not be sued .personally, (2) that the 
meeting of the 2lst April, had no power 
to adjourn itself, and if it had, it was not 
adjourned fora bona fide purpose, and 
(3) that the adjourned meeting was 
irregular because it was not heldin the 
office of the Ist defendant Company as is 
provided for in the Articles of Association, 

I shall now proceed to deal with the 
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defendants’ contentions, Mr. 8. Doraiswami 
Aiyar on behalf of the defendants did not 
seriously press the defence that the plaint- 
iffa were not entitled to sue ia view of 
the decision of Sir George Jessel, M. R, in 
Pulbrook v. Richmond Consolidated Mining 
Company (1) which seemsto me to be 
authority both for the statement that a 
Director who has been excluded from 
acting asa Director by the Directors of a 
Ogmpany can sustain an action in hisown 
nameonthe ground of individual injury 
to himself and forthe statement that such 
an action can be sustained against the 
other Directors. On page 612* Sir George 
Jessel, M. R., says: 

“The first question is, whether a Direc- 
tor who is improperly and without cause 
excluded by his brother Directors from 
the Board from which they claim the 
right to exclude him is entitled to an 
order restraining his brother Directors 
from so excluding him. : 

“In this case a man is necessarily a share- 
holder in order to bea Director, and as 
a Director he is entitled to fees and 
remuneration for his services, and it 
might beaquestion whether he would be 
entitled to the fees if he did not attend 
meetings ofthe Board, He has been ex- 
cluded. Now, it appears to me that this ie an 
individual wrong, or a wrong that has been 
done to an individual. Itisa deprivation 
of his legal rights for which the Directora 
are personally and individually liable. He 
has a right by the constitution of the Com- 
pany to takea part in its management, to 
be present, and to vote at the meetings of 
the Board of Directors. He has a perfect 
right to know whatis going on at these 
meetings," 

And on page 613*the contention of the 
defendants uponthis point is. completely 
negatived by the following etatement : 

" But in acase of an individual wrong, 
another share holder cannot on behalf of 
himeelf and others, not being the indivi- 
duals to whom the wrongis done, maintain 
an action for that wrong " 

If further authority is needed itis to be 
found in the 1Uth edition of Buckley on the. 
Oompanies Acts at page 621 where it is 
stated : 

“A single share-holder may sue the Com- 
pany to enforce any individual right of his 
own, for example, his right tohave his vote 
recorded or hisright as ¢ Director to re. 


ga (1879) 9 Ch. D. 610; 48 L. J. Oh. 85; 27 W. R. 
*Pages of (1879) 9 Oh. D.—[&d.] 
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strain his co-directors from excluding him 
from the Board." 

Ithinkit is perfectlyclear that the plaint- 
ifs are notonly entitled to maintain this 
suit but that no other policy-holders could 
on their behalf have maintained it, and 
further that the several defendante, the 
Directors of the Ist defendant Company, 
have properly beenimpleaded as defend- 
ants. : 

I now go to the question as to whether 
or not the meeting had power to adjourn 
itself. Mr. Doraiswamy Aiyar's contention 
is that it had nosuch power. He has in 
great detailreferred tothe Articles of As- 
sociation and in particular to that Article 
which refers to the ordinary general meet- 
ing of the share-holders of the let defendant 
Company which expressy authorises an 
adjournment of that general meeting, that 
is Art. 46. He also refers to the form of 
proxy which isto be used at that ordinary 
general meeting and in particular draws 
my attention to the fact that on the 
instrument of proxy it is stated to be 
available at the general meeting of the 
Company and "any adjournment thereof". 
Iam then csked to contrast those Arti- 
cles with the Articles which relate to 
the policy-holders’ meeting. There is no 
Article which gives power to the policy- 
holders’ meeting to adjourn, There is no 
mention of any adjournment at all. Then 
the instrument of proxy authorises its use 
at the meetingofthe policy-holders to be 
held on the day and does not, like the 
proxy to be used at the ordinary general 
meeting, state that itis to be ubed or may 
he used at any adjournment thereof, 
Mr. Doraiswami Iyer, therefore, contends 
that Iam bound to infer from the absence 
of any provision in the Articles of Associa- 
tion for any adjournment of the policy- 
holders’ meeting, and from the statement 
in the instrament of proxy of its 
exercise on the day of the meeting with 
no reference to its use at any adjourned 
meeting, that an adjournment of the 
policy-holders’ meeting is prohibited. 
I do not in the least ree with this 
contention. The mere absence of any 
provisions with regard to an adjournment 
does not give rise to an inference that a 
power to adjourn is prohibited. I am 
satisfied that the reasonable view to take 
isthat it never occurred to the Oompany 
when the Articles of Association were 
framed that it would be nacesaary to 
adjourn the policy-holders' meeting which 
is merely for the purpose of transsoting 

il 
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the business of electing  policy-holders. 
Directors and no provision was, therefore, 
made for such a contingency. Whereas 
when the Company had to consider the 
Articles with regard to the ordinary general 
meeting it had clearly to provide for a 
very obvious contingency, namely, the 
adjournmentof such a meeting at which 
a great deal of business must necessarily 
be disposed of and which it would be 
likely on some occasions could not be 
disposed of at one meeting. The fact 
that no reference is made in the Articles 
of Association to an adjournment of the 
policy-holdera’ meeting is in my view 
clearly due to the failure to realise that 
such a contingency might arise. Nor 
can I seeany reason why there should be 
any distinction intentionally drawn between 
the ordinary , general meeting and the 
meeting of the policy-holders or why it 
should be argued that it was intended 
that the one could be adjourned and 
not the other. For these reasons, in my 
view, Mr. Doraiswamy Iyer's contention . 
that an adjournment of the policy-holders' 
meeting is prohibited by the Articles of 
Association is not well-founded. 

I have now got to consider whether the 
meeting had any power to adjourn itself 
and with regard to thisI think it is 
beyond all question that there is a Common 
Law rightin every meeting to adjourn 
itself--it must be so—and that every meeting 
is entitled to adjourn unlessit is prohibit- 
ed by express enactment. To say other- 
wise would be to prevent in a certain 
number of cases the proper business ofa 
meeting being completed. It would also 
enable evilly disposed persons to obstruct 
and prolong the meeting to such an 
hour as to make it impossible to continue 
it further. In such a case as this there 
must be power to adjourn the meeting 
so that the discussion of the business 
before the meeting can becontinued and 
completed. Quite apart from the example 
I have given, a meeting might quite 
easily be necessarily and honestly prolong- 
ed to an hour when an adjournment 
would be inevitable. Let me take, for 
example, the case of a  policy-holders' 
meeting for the purpose ofelecting policy- 
holders’ Directors. Suppose there should 
be 24 candidates forelection which is.by 
no means an impossible supposition, There 
might be along discussion with regard 
to each of the candidates, some speakers 
being in favour of some of the candidates 


others being opposed, Thig discus. 
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sion would take aconsiderable time and, 
it is quite conceivable, might last many 
hours. According to the contention of 
the defendants the discussion ` would 
have to goon notwithstanding the late 
hour to which the meeting had necessarily. 
been prolonged, I think that that is an 
impossible view to take of the matter 
and I am satisfied that, quite apart 
from common sense, tle law also gives 
the right to every meeting to adjourn 
itself unless there isan express prohibi- 
fion to the contrary. There are some 
English cases upon the point, which, I 
think, clearly establish this. The firat of 
those to which I propose to refer is 
King v. The Mayor, Burgesses and Com- 
monalty of Carmarthen (2), I de not propose 
to refer to the facts of the case except to 
say that the question to-be decided in 
that case was whether a meeting which 
had been adjourned from unavoidable 
necessity could be so adjourned and it 
was held that it could. I propose only 
to refer quite briefly tothe passages in 
Ae penis in that case. LeBlano, J., 
said. 

“Common sense shows that the charter 
must have meant that the corporate body 
should have power to adjourn in order to 
conclude such business as they had regular- 
ly begun, otherwise it would be in the 
power of any person by contrivanee to pro- 
tract the business and prevent the claims 
being effectual. Upon these grounds it 
strikes me thata peremptory mandamus 
ought to go.” 


Bayley, J., said: “I have no difficulty in 
saying that the Corporation must of neces- 
sity have the power of adjournment, in 
order to conelude such business as they 
began, aud had nottime to finish on the 
charter day, The business to be done is to 
fill up vacanciesin the Corporation, and to 
receive the-claims and hear the proofs of 
such personsas claim, That is the general 
business of the day; which, I take it, con- 
stitutes one entire business, as much as the 
election of a mayor." 


Dampier, J. said» "It seems to me, from 
the very nature of this case, to be absolutely 
necessary that the corporate body should 
have the power of adjournment, in order to 
give effect to the inchoate rights of the 
claimants, and to guard against the pos- 
sibility of their claims being frustrated by 
any contrivance.” 


(2) (1813) 105 E, R. 260; 1 M, & 8, 697, 
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The next case is Stoughton v. Reynolds 
(3) in which it was held that the adjourn- 
ment ofavestry meeting is by common right 
vested in the parishioners at large and not 
in the vicar. The facts ofthat case quite 
shortly were that there were two church 
wardens of the pariah, one of whom was 
elected by the vicar and the other by the 
parishioners. -At the meeting in question, 
the vicar nominated hischurch warden and 
two°candidates were put up by the pa- 
rishioners, one of whom was the plaintiff in 
that case, Some ofthe parishioners polled 
for the plaintiff and others for the other 
candidates. But beforeall the parishioners 
had polled, the vicar who was in the chair, 
adjourned the meeting until the next day. 
This adjournment was opposed on behalf 
of the plaintiff and by some of the parish- 
ioners, but nevertheless the meeting was 
adjourned but several parishioners who 
remained at the meeting, although it had 
been adjourned, continued to polland at 
the close of the poll that day the plaintiff 
had obtained a majority of the votes, At 
the adjourned meeting, however, the rival 
candidate to the plaintiff obtained a majori- 
ty. It was held by the Oourt that the 
plaintiff had been duly elected because the 
vicar had no right to adjourn the meeting 
which was a right which was in the 
persons who constituted the assembly 
and not in the vicar, Lord Hardwicke, 
O. J., said after stating that it must 
be shown that by law or by some 
custom the vicar himself has power to 


. adjourn a meeting of the vestry and finding 


no authority to the contrary: 

"What is the consequence? It is, that 
the right isin the aasembly itself, for if 
they be an assembly, all consisting of 
equals, and there ia no custom, nor rule of 
law, to direct the &djournment, the right 
must be in the persona which constitute the 
assembly." 

In the Tenth Edition of Buckley on the 
Oompanies Acts, on page 615, in the Notes 
to Art 55, it is stated: 

“There isa Common Lawright of adjourn- 
ment of a public meeting." 

Itis not disputed by Mr. Alladi Krishna- 
swamy Aiyarand Mr. Narasimha Aiyar on 
behalf of the plaintiffs that, elthough there 
is an inherent right in a meeting to adjourn 
itself, the adjournment must be fora bona 
fide purpose. I think that is quite clear 
as it can never be the law that a meeting 
can adjourn itself for the purpose of 


of) (1730) 95 E, R. 176; 2 Sar. 1045; Cas. T. Herd. 
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frustrating the business which it was called 
to transact. Mr. Doraiswami Iyer, however 
contends that this was not a bona file ad- 
journment of the meeting. He frankly 
concedes that the plaintiffs and those policy- 
holders who voted in favour of the ad- 
.journment were moved to do so from 
the purest and most honest of motives. 
He stated at the end of the ptaintiffs’ case 
that he did not propose to call any evi- 
dence for the purpose of contradicting any 
statement which any of the witnesses for 
the plaintiffs, and the first plaintiff him- 
self, had made in the witness-box. He 
accepted the whole of the evidence of 
these persons and did not in any way 
desire to challenge it. That admission 
of Mr. Doraiswamy Iyer is a very 
frank one indeed and it is one which, 
in my view, goss the full length of estab- 
lishing the plaintiffs’ case that the meeting 
was adjourned for the purpose of getting 
a better representation of policy-holdera 
at the adjourned meeting and that only. 
That is what all the witnesses for the 
plaintiff have said. Attempts were made 
in cross examination to showthat the object 
of the adjournment was to defeat the 
proxies and to secure the election of per- 
sons who would otherwise not have been 
elected, had the policy-holders proceeded 
to an election on that day. Butone fact 
stands out clearly and it is this, that there 
was no discussion with regard to proxies 
atall until the sense of the meeting had 
been taken by Mr, Venkatarama Iyer, the 
Ohairman, and it had been ascertained that 
the meeting was entirely in favour of ad- 
journing until another date, the reason for 
theacjournment being that those present 
thougat that although the Article of As- 
sociation had been strictly complied with, 
nevertheless there were numbers of policy- 
holders who not only had no noticeof the 
meeting but could not have had any notice 
of the names of the candidates and that 
is what all the witnesses for the plaintiffs 
have said. Theirevidence is accepted by 
Mr. Doraiswamy Aiyar and is uncontradict- 
ed by any evidence called on behalf of the 
defendants and he also concedes that there 
must be many policy-holders who did not in 
fact get to know of the meeting. In my 
view itis obvious that the meeting was 
adjourned fora bona fide purpose, namely, 
to enable better representation of policy- 
holders at the election of policy-holders' 
Directors; and I find as a fact on the evi- 
denee that it was that reason which brought 
about the adjournment, The discussion 
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and the passing of the other resolutions 
donot in my view affect the question in 
the least bit. It is, of course, obvious 
that the policy-holders could not pass 
those other resolutions to the effect that 
they did which could in any way bind the 
let defendant Company for one reason 
alone, namely, that to carry out those re- 
solutions would have meant an alteration 
in the Articles of Association, 

The defendants have stressed the discus- 
Bion and the passing of these resolutions 
which it is contended were entirely outside 
the business for which the meeting wascalled 
andit is pointed out that the 7th defend- 
ant produced a letter of instruction to the 
meeting in which it was pointed out that 
the sole business to be transacted at the 
meeting was that of electing policy-hold- 
ers’ Directors. I think myself that the 
Chairman was wrong in allowing those 
resolutions to be put &s all the Articles of 
Association had been complied with with 
regard to thecalling of the meeting. If 
they had not, then it would have been the 
duty of those present to have pointed that 
out, ButIam bound to say that though 
these resolutions were out of order the 
policy-holders were not unreasonable in 
regarding the procedure with regard to 
calling the meeting and also with regard to 
the proxies as most imperfect and with 
regard to the proxies undesirable as well. 
Mr. Doraiswami Iyer admitted that, even if 
the Articles of Association were strictly 
complied with, there must still be a large 
number of policy holders in the 
mofussal and outside the Presidency itself 
whu did not get notice of the meeting of 
policy holders. This, I think, must be 
obvious, because it is only those policy- 
holders who hold policies aggregating to 
Rs. 3,000 who are entitled even to a 
written notice. The other policy-holders 
who are a very large majority have to 
depend on the advertisement in certain 
newspapers in the Madras City and it 
may be only by mere chance that they 
come to knowofany notice with regardto the 
meeting, and it was in order to remedy 
this that the resolution to that effect was 
passed by the meeting. As I say it was 
entirely out of order. With regard to 
the proxies I think that the policy holders 
were perfectly justified in the criticisms 
which they made and which resnlted in 
the resolution being passed although that 
was out of order. The position is this, 
that the Company alone has access to the 
list of policy-holdera, lt is, therefore,in 
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the position of being able to collect 
proxies in the hands of its agents which 
it can use for whatever purpose it desires 
at a meeting. The policy-holders have 
no means of ascertaining who are the 
policy-holders entitled to vote at a meeting. 
In theimmediatecircleof their friends policy- 
holders may know of their policy-holders but 
it is impossible for them to know to 
any useful extent who the policy-holders 
are and to obtain proxies from them 
which they, the policy holders, can use at 
a meeting. This is, of course, absolutely 
oné sided. It means that the Company 
ean control the voting at the  policy- 
holders’ meeting and secure the election 
of whichever candidate or candidates the 
Company desires and can bring about the 
defeat of the candidate the Company does 
not desire to have upon ,ite Board. A 
great deal was said by Mr. Doraiswami 
Iyer about tbis great and new privilege 
which had been granted under the new 
Articles of Association to the policy- 
holders. On the face of it, it does 
appear to be a privilege. In fact, in the 
hands of a Company which does not 
choose to act in a bona fide manner the 
privilege is no privilege at all. The 
Company can iteelf nominate any candidate 
it desireseither by one of its Directors 
who is a policy-holder or any of its servants 
or agents who are policy-holders, becaues 
every policy-holder is entitled to nominate 
candidates for election. In this way the 
Company can elect from its policy holders 
any person or persons whom it may choose 
to be elected to its Board; in other 
words, it can, if it chooses, select mere 
puppets in the hands of the other Directors 
of the Board and by means of proxies 
secure the election of them. And it is 
of importance to refer to certain facts 
which came out at the meeting of the 
21st April. It appeared that one Mr. T. K. 
Sundaresa lyer was the holder of about 
80 proxies in his own name. Mr. Sundaresa 
Tyer is an agent of the Ist defendant 
Oompany and it was stated at the meeting 
that this gentleman had gone round in 
a motor car collecting proxies previous 
to the meeting. Some other proxies were 
aleo held by other servants of the lst 
defendant Company. Itis quite clear that 
the proxies in the hands of Mr. Sundaresa 
Tyer were nearly sufficient to defeat the 
unanimous vote of tke  policy-holdera 
present. But it does not need much com- 
mon sense or effort of imagination to 
suppose that the Ist defendant Company 
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had collected these proxies for the purpose 
of using them in a certain way. The 156 
defendant Company was not through its 
agents collecting proxies merely as curios; 
the intention to do something with those 
proxies must be attributed to the Ist 
defendant Company, I think it is beyond 
question that the intention of the lst 
defendant Company was to secure the 
election of two candidates of their own 
selection and certainly to bring about the 
defeat of the lst plaintiff, Mr, Watrap 
Subramania Iyer. I say that for the 
following reasons. During the trial the 
nomination papers with regard to the 
candidates nominated for election were 
put in and I find this, that one of the 
candidates, Mr. B Sitaram Rao, who was 
one of those subsequently appointed as a 
policy-holders’ Director by the Directors 
themselves, was proposed as a candidate 
by Mr. T. K. Sundaresa Iyer, an agent of 
the lst- defendant Company who was the 
holder of all these proxies at the policy- 
holders’ meeting. It does not seem to me 
to be a violent inference to draw that 
Mr. Sundaresa Iyer would have used the 
proxies he had in his hands for the 
purpose of securing the election of Mr. 
Sitarama Rao. also notice that Mr. 
Vydianathan was proposed as a candidate 
by Mr, Sundaresa Iyer. Mr. Sitarama Rao 
was proposed by another policy-holder as 
well, Mr. K. 8. Rajagopala Iyengar, who 
is one of the Advocates at this trial for 
the defendants and is, I believe, one of 
the lst defendant Company's legal advisers, 
so that two*of the candidates for election 
were proposed by an agent of the Company 
in whose hand the bulk of the proxies 
were and by one of its legal advisers. I 
have no hesitation in describing Mr. 
Sitarama Rao as the lst defendant Oom- 
pany's candidate at the election. Mr. 
Sitarama Rao is a gentleman of repute 
and standing at the Barand, no doubt, 
would have made an excellent policy- 
holders’ Director but the privilege of 
electing a  poliey-holders' Director is 
supposed to be that of the policy-holders 
themselves and not of the Ist defendant 
Company. But there is more than this, 
During the cross-examination of the 
plaintifis’ witnesses and of Mr. Watrap 
Subramania Iyer himself they were asked 
questions which at fir I had some 
difficulty in eeeing had any bearing upon 
this case. The question put sought to 
establish the fact that there was at the 
time of the poliey-holders' meeting a 
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body called the policy-holders’ Protection 
Association snd Mr. Watrap Subramania 
Iyer was asked whether he was not or 
had not been an office bearer in that 
association. Those questions were founded 
on wrong premises because the evidence 
is that although there had been such an 
association before the . policy-holders’ 
meeting it was defunct at the time of the 
meeting and had been so for some menths, 
but that since the meeting that association 
had been revived. The suggestion of the 
defendants was that Mr. Watrap Subra- 
mania Iyer was the candidate put forward 
by this association, that was in fact in- 
correct, But supposing he had been, what 
was there wrong in a policy-holders' 
Protection Association putting forward a 
candidate who in the opinion of that 
association was a person who was likely 
to usefally represent them on the Board 
of Directors and who would look after 
their interests? The questions were put 
to the witnesses almost as if the formation 
of such a body was something very wrong. 
Why should it be? Why should not policy- 
holders form an association for their own 
protection? There are in this Insurance 
Company as in others a very large number 
of ipolicy-holders, a great many of whom 
have no doubt paid their premia for very 
many years and have done so with the 
object that at their deaths the policy 
money should go to their representatives, 
or, if they had insured for a term of 
years that they themselves should get the 
policy money. Why should they not form 
an association to protect their interests 
when they have invested a very large 
amount of money in the Company in the 
shape of premia? But the fact that 
Mr. Watrap Subramania Iyer was sup- 
posed to be the candidate of this 
supposed association, that is the policy- 
holders’ Protection Association, clearly 
shows one thing, namely, that he was on 
account of that association a person whom 
the Directors did not desire to have elected 
to the Board as a policy-holders' Director. 
Mr, Watrap Subramania Iyer, from what 
I have seen of him in the witness-box, ia 
what can be described as alive wire and 
the fact that the lst defendant Company 
regard the formation of an association for 
the protection pf policy-holders as being 
an association hostile to themselves as they 
obviously do, leads to the not unreason- 
able inference that the busineas of the 
ist defendant Oompany is being -carried 
on in & way which is likely to cause 
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dissatisfaction to the policy-holders, I 
think that itis quite clear that the pro- 
xies in the hands of the Company's servants 
atthe meeting of the 21st April would 
have been used for the purpose of secur- 
ing the election of those candidates who 
had been proposed by the Company's 
agents and would most certainly have 
been used to bring about the defeat of 
Mr. Watrap Subramania Iyer, Anything 
more likely to create feelings of distrust 
and suspicion in the minds of the policy- 
holders present at that meeting than this 
it is impossible to imagine. But it is 
because of these resolutions which were 
passed that Mr. Doraiswamy Iyer contends 
that the meeting had no right to adjourn 
itself, He admits that the meeting did 
so, a I have already said, for the purpose 
of securing better representation of policy- 
holders at the next meeting. He does 
not challenge the bona fides of the policy- 
holders. He admits that they were per- 
fectly honest buthe seeks to distinguish 
between bona fide in fact and bona fide 
in law. His argument is based upon a 
sort of theory of constructive mala fides; 
that is, however honest and high minded 
a person may be in fact, in law he is . 
dishonest and mala fide. That proposition 
strikes meas being an astounding one on 
the face of it. How can these persons 
who have been awarded by Mr. Dorai- 
swamy Aiyar the highest testimonials as 
to their bona fides and honesty be said in 
law to have been dishonest and mala fide ? 
I confess that I cannot follow Mr. Dorai- 
swamy Aiyar’s argument. Either they 
were bona fide or they were not, Else- 
where apparently an attempt to establish 
this strange proposition was made but 
was most ruthlessly dealt with by Lord 
Watson in Adams v. Great North of 
Scotland Railway Company (4). In another 
case, namely Alexander v. Bridge of Allan 
Water Co. (5), a Scotch case, one of the 
Judges has said: 

“That which the law has stamped with 
the character of legal corruption may exist 
where the motives are perfectly pure, 
asno one can doubt was the case here" 
and in Adams v. Great North of Scétland 
Railway Company (4) it was attempted to 
apply that ruling ie., the theory of "con- 
structive corruption" or “constructive dis- 
honesty." On page 46* dealing with that 
argument Lord Watsonaaid as follows: 

(9 (1891) A. O. 31. 

5) 7 Court Sess. 


at pp. 498, 503. 
*Page of (1891) A. O.—[ Ed ] == 
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“I feel bound to protest against the 
view expressed by some of the Scotch 
Judges in the cases to which we have been 
referred at the Bar, with regard to what 
they call ‘constructive corruption, I sup- 
pose that as well as ‘constructive corrup- 
tion’ you may have ‘constructive bribery’ 
and ‘constructive falsehood.’ The meaning 
of it appears to be this: thatin order to 
satisfy the ends of justice in dealing with 
the validity of an award, it is necessary 
to invoke this constructive principle of 
which I have under all circumstances the 
greatest distrust; and that for the purpose 
of doing justice itis necessary to calla 
man ‘corrupt’ who is not corrupt but 
honest, to calla man ‘bribed’ who never 
listened to an improper suggestion from 
any quarter, to call a man ‘false’ who 
never uttered a falsehood. I do not doubt 
that corruption might be inferred from 
the terms of an award; and it is clear 
that, if Lord Thurlow used the expression 
‘constructive corruption’ in Colquhoun v. 
Corbet (6) he must have used it in that 
sense. Even in that case the term isinap- 
propriate, because such corruption is actual 
and not constructive.” Lord Bramwell at 
page 47* said: 

“My Lords, I am entirely of the same 
opinion, and I desire to express my hearty 
concurrence in what has been said by 
my noble and learned friend opposite 
(Lord Watson) about ‘constructive corrup- 
tion.’ I think that that and similar expres- 
sions are cnly used by persons who have a 
desire to bring about a certain result, 
and do notknow how todo so by the use 
of ordinary and intelligible expressions.” 


I think thatthe observations of those 
two eminent law Lords are quite sufficient 
to dispose of Mr. Doraiswamy Aiyar's 
theory of constructive dishonesty and 
constructive mala fides. These obser- 
vations dispose of the question as to 
whether the meeting had the power to 
adjourn itself and whether it did eo fora 
bona fide purpose. The answer is, the 
meeting hadthe right to adjourn itself 
and did so for a perfectly bona fide 

urpose, bs 

The next question which Ihave got to 
consider is whether the adjourned meeting 
was a validoue or not, not in the sense 
that the meeting had no right to adjourn 
itself but whether that adjourned meeting 
was a regular one. A great dealof time 
was occupied in argoment on behalf of 


(8) (1784) 2 Patron's App. 626, 
@Page of (1891) A. O.— 5d. 
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the defendants and some in cross-examina- 
tion, in order to show that the effect of 
adjourning the meeting was to make the 
proxies valueless; in other words, that 
ihe proxies were only good for the first 
meeting and not for the second and that, 
therefore, the very fact of the adjournment 
was to disenfranchise all those policy- 
holders who had chosen to appoint proxies 
instead of themselves voting and it seems 
to have been the view of some of the policy- 
holders present at the meeting of the 21st 
April that such might be the case. But 
I am satisfied,as I have already stated, 
that it was not forthe purpose of defeat- 
ing proxies that the adjournment was 
resolved upon but for the purpose of 
getting better representation of the policy- 
holders at the next meeting. There is, 
however, no substance in the defendants’ 
arguments. Proxies which were registered 
for the meeting of the 2let April were 
good for the adjourned meeting or any 
other adjourned meeting and but for the 
fact that the defendants had acted so 
precipitately in hastening to appoint their 
own nominees before the adjourned meet- 
ing, Mr. Sundaresa Iyer could have appeared 
at the adjourned meeting and used all 
the proxies in his name for whatever pur- 
pose he desired. It is perfectly clear 
that an adjourned meeting is the same 
meeting and merely a continuation of 
the meeting. This question of the avail- 
ability of proxies at an adjourned meeting 
has been dealt with in the English Courts. 
In MacLaren v. Thomson (7) it was held 
that where the Articles of a Company pro- 
vided that the instrument appointing a 
proxy shall be deposited at the registered 
office of the Company not less than two 
clear days before the day for holding the 
meeting at which the person named in 
such instrument proposes to vote, proxies 
lodged after the date of an original meeting, 
but more than two days before the day fixed 
for an adjournment thereof, cannot be sued 
for the purpose of voting at the adjourned 
meeting. The reason for so deciding was 
that the adjourned meeting is merely a con- 
tinuation of the first meeting; in other 
words, the adjourned meeting is to be con- 
sidered as the original meeting. Warring- 
ton, L. J., on page 266* after dealing with 
the Articles of Associationin which itis 
quite clear that the question of adjourn- 
ments was provided for, said: 

(7) (1917) 2 Ch. 261; 86 L. J. Oh. 713; 117 L. T. 417; 
61 B. J. 576; 33 T. L. R. 403. 
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"It is perfectly plain that under these 
Artioles fora very large number of purposes 
a- meeting which has been interrupted by 
an adjournment, or by more than one ad- 
journment, is nevertheless to be treated as 
a single and continuous meeting—one 
meeting.” 

In other cases, ithas been held that an 
adjourned meeting is merely the same 
meeting but a continuation of it. The 
first is the well-known case of Scaddiy v. 
Lorant (8). In that case it was held where 
notice of the purpose of a vestry meeting 
has been duly given, and that meeting has 
arun but not completed a certain business, 
and the meeting is regularly adjourned, 
Buch business may lawfully bo completed 
at thə adjourned meeting though the 
notice for summoning such adjourned meet- 
ing does not state the purpose for which it is 
summoned. In this case the, House of Lords 
called for the opinion ofthe Judges upon 
this question and the opinion of the Judges 
was unanimous, namely, that it was suffi- 
cient to give notice on the Ohurch door of 
the purpose to which the first meeting was 
to assemble and that that notice extended 
to all adjourned meetings being for the 
purpose of completing unfinished business 
of the previous meetings and all being 
in continuation of the first meeting. 
During the course of the argument the 
Lord Ohancellor asked the following 
question: 

“Does not the same authority continue 
from day to day if the business is 
declared not to be concluded, 4s from hour 
to hour in the same day ? Supposs we were 
to adjourn now for a quarter of an hour, 
would it not be the same meeting when the 
House resumed its sittings?” 

This case was followed in the case of 
Kerr v. Wilkie (9) in which it was held that 
where notice of a meeting had been pro- 
perly given there was no necessity for 
notice of its bona fide adjournment. At 
page 1021* Lord Campbell, L. O., stated: 

"But it seems to me quite clear, that 
this meeting having the power of adjourn- 
ment,and having exercised that power 
bona fide when the adjournment took place, 
it was partof that meeting just as much 
as if it had been a meeting held on the 
same day. Supposing there had been a 
debate, as was suggested during the 
argument, and Mht during that debate the 
clock had struck l2at night, could there 

(8) (1851) 3 H. L, O. 418; 15 Jur. 955; 10 E. R. 161; 
88 R. R. 144 


9 (1860) 119 R. R. 1019; 6 Jur. (N. s ) 382; 8 W. R. 
280; 1 L. T. 501. ; 
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not have been an adjournment till the 
following day at 9 o'clock, and would 
not the meeting which was then resumed 
have been partof the meeting which had 
taken place the day before? I cannot 
doubt itfor amoment; and whether the 
adjournment be only for three hours or for 
three days, if the proceeding be bona fide, 
can make no difference." 

On page 1023* Lord Ohelmsford made 
observations which are useful upon the 
points raised in this case both as regards 
the regularity of an adjourned meeting and 
the power of a meeting to adjourn itself. 
He said as follows :— 

“I should have thought, that when a 
meeting isto be held, and business to be 
transacted, and where it is possible that at 
the original meeting the whole of the 
business may not be got through, there 
must be power to adjourn that meeting, 
and that the adjourned meeting isto be 
considered as part of the original meeting.” 

The cases to which I have referred make 
it quite clear that the meeting of the 5th 
May wasa part of the meeting of the 21st 
April and that the meeting wag, therefore, a 
perfectly regular one. 

But the defendants who seem to me to 
have raised every possible contention in 
the course of what I can only describe 
as very bitter litigation raise the further 
point that the meeting was invalid 
because instead of taking place in the 
Company's office as is provided for in the 
Articles of Association and which was the 
place at which the meeting-ofthe 21st April 
was called, the meeting took placein the 
Mahajana Sabha Hall. Before dealing 
with this contention I propose to state that 
the meeting of the 5th May was in other 
respects perfectly regular. No one 
appears to have voted at that meeting who 
was not entitled to vote and the voting was 
by ballot, I particularly asked the ques- 
tion of the defendants as to whether they 
could show that any person who voted on 
that occasion was not qualified to vote. 
This isa matter which could easily be as- 
certained because the book in which the 
signatures of all thoge who were present 
at the meeting were taken was handed to 
the defendants during the trial for the 
purpose of being examined and Mr. Dorai- 
swamy Aiyar is unable to point out a single 
instance of any person unqualified to vote who 
did so. Therefore, no qualified person voted 
at that meeting nor can it be suggested that 
persons who desired to vote were, prevented 
from doing £o, by the change of venue. The 
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change wasadvertised in the press,hand- bills 
were distributed and the extra precaution 
was taken of stationing poople at the office 
of the Ist defendant Company in order to 
re-direct policy-holders to the Mahajana 
Sabha Hall. No evidence has been called 
by the defendants to show that any single 
policy-holder was through this change of 
venue prevented from voting and Mr. 
Doraiswamy Iyer does not suggest that such 
was the case. But nevertheless it is said 
that the meeting was irregular and the 
election at it of the plaintiffs invalid 
because of this change of venue. The 
first question to be asked is why was the 
venue changed? Atthe meeting of the 
21st April it was decided that the adjourned 
meeting was to take place at the office of the 
lstdefendantCompany,and I think upon the 
evidence given in this cage thatthe 7th 
defendant did say verbally that the 
Company would give all facilities for that 
meeting. Asa matter of fact the Company 
proceeded to appoint its own Directors in 
haste. Having done so it is slear that 
it refused to give the facilities for the 
meeting being held in its office and the 
other facilities which the policy-holdera 
desired; in fact, it clearly and definitely 
declined to allow the office to be used for 
the purpose of the adjourned meeting. The 
policy-holders, therefore, selected the Maha- 
jana Sabha Hall. It was the deliberate 
act of the defendants that caused thig 
change of venue and Mr. Alladi Krishna- 
swami Iyer has argued with great force 
that it does not lie in the mouth of any- 
one who has by his own act prevented 
something taking place afterwards to take 
exception to that state of affairs and to 


use that state of affairs for his own bene-. 


fit. I think that that argument is a per- 
fectly sound one. It seems to me that 
it would be a travesty of the law if a 
person who has deliberately brought about 
a state of affairs should be allowed tc take 
exception to that state of affairs and 
use that changed state for his own ad- 
vantage. T'wo cases were referred to, which 
are cases arising out of contract, wlere 
the principle of law that a party shall 
not take advantage of his own wrong or 
of an event brought about by his own 
act or omission was discussed. The first 
case is New Zealand Shipping Co. v, Societe 
des Ateliers et Chantiers de France (10). In 
that case the respondents contracted to 


(10) (1919) A.O 1,87 L.J.K, B. 746; 
zal: is Asp. M.O. 291; 62 8. J. 519; i ^ R 
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construct a steamer for the appellants and 
the contract contained a stipulation that 
if the builders should be unable to deliver 
tke steamer within, in the event of France 
becoming engaged in a European War, 
eighteen months from the date agreed 
by the contract for completion “thereupon 
this contract shall become void and all 
money paid by the purchasers shall be re- 
paid to them.” In this case it was held 
that the contract was void and not mere- 
ly voidable because its non-fulfilment 
had not been brought about by any wrong- 
ful act or default on the part of the builders 
and it was said that a stipulation in a 
contract that it shall be void in a certain 
event is to be construed according to its 
natural meaning, subject to the principle 
of law that a partyshall not take advantage 
of his own wrong or of an event brought 
about by his own act or omission. On 
page 6* Lord Finlay in discussing this prin- 
ciple states: 

"It is a principle of law that no one 
can in such case take advantage of the 
existence of & state of things which he 
himself produced. This is illustrated by 
ihe case of Roberts v. Wyatt (11) 
There the plaintiff had purchased an estate, 
and it was provided in the contract that 
the vendors should make out a good title, 
and on or before the 21st December, 
1808, on receiving from the plaintiff the 
purchase-money, execute a legal convey- 
ance of the fee simple. There was a 
proviso that ‘in case the vendors could not 
deduce a geod and marketable title, such 
as the purchaser or his Counsel should 
approve, or if the purchaser should not 
pay the purchase-money on the appointed 
day, the agreement should be utterly 

id . om 


The defendant refused to make & good 
title and this principle was applied against 
him. Continuing, Lord Finlay says: 

“Lord Ellenborough applied the same 
principle to acase in which it was alleged 
that a lease became void by the failure 
of the lessee to pay the rent. I may 
quote the following sentences from his 
judgment: ‘In this case, as to this 
proviso, it would be contrary to an uni- 
versal principle oi law, that a party shall 
never take advantage of his own wrong, 
if we were to hold that lease, which 
in terms is a lease for 12 years, should 
be a lease determinable at the will and 


any 2 2 Taunt. 208 at p.275; 127 E. R. 1080; 
11 R. R. 569, ` 
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leasure ofthe lessee; and that a lessee 

y not paying his rent should be at 
liberty to say that the lease is void.” 

In Quesnal Forks Gold Mining Co. v. 
Ward (12) this principle was also dealt 
with I think that the defendants cannot 
be heard to say that the change of venue 
was an irregularity such as to make the 
meeting of the 5th May invalid. Quite 
apart from this I think that this is an 
objection which the defendants themselves 
are not entitled to make. It is true that 
the Articles of Association provide for the 
eae being held in the Ist defendant's 
office, but in what way have the defend- 
ants been injured? They have not shown 
that they suffered any injury whatever 
by the change of venue. The only persons 
who might complain—and they have not — 
are the policy-holders, And, moreover, I 
cannot see that the provision in the Articles 
of Association that the meeting is to be 
held at the Company's office is an essential 
one. So long as the meeting was properly 
convened and regularly conducted, it does 
not seem to me to matter very much 
wherethe meeting is held. Butin any case 
the first meeting was in fact held in the 
Company's office strictly in compliance 
with the Articles of Association and I 
think that it would have been permissible 
at that meeting when it passed the reso- 
lution for an adjournment ifit had then 
been thought to be more convenient to 
have adjourned the meeting to a place 
other than the Ist defendant's office. For 
the reasons I have given im my view 
there is nothing in this last contention of 
Mr. Doraiswamy Iyer. 


The result is that the defendants have 
failed upon all points, and the plaintiffs 
are entitled to all the reliefs they claim in 
this suit. In these circumstances, it is 
hardly necessary for me to deal with one 
of the contentions of the plaintiffs, 
namely, that in any event the appoint- 
ment made by the Directora was invalid. 
Since I have held that the meeting of the 
2ist April was properly adjourned and 
that the adjourned meeting was a valid 
one, it follows that no appointment made 
by the Directors of other persons to be 
poliey-holders' Directors could be valid. 
But | wish to say something more and 
it is this, that qven supposing there had 
been some irregularity which would have 
made the adjouraed meeting of the policy- 
holders invalid, in my view the Directors 
nog” (1920) A. O. 222; 80 L.J. P.O, 13; 122 L, T. 
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were not entitled when they did to make 
the two appointments they made. They 
purported to act under Art. 77 of the 
Articles of Association. I have already 
referred to this article, but I repeat it 
again. It provides that “if at any policy- 
holders' meeting the election of policy- 
holders’ Directors does not for any reason 
(whether by the policy-holders present not 
choosing to elect any personor by no eligible 
person being available for election at the 
meeting or by the meeting being dissolved 
for want of & quorum or otherwise) take 
place, it shall be deemed that no policy- 
holders’ Directors had been elected by the 
policy-holders forthe year.” The Directors 
decided that no policy-holders’ Directors 
had been elected by the policy-holders and 
proceeded toappoint their own two nomi- 
nees to fill up the&wo vacancies; butalthough 
the policy-holders' Directors had not at that 
date been elected there was no warrant for 
the Directors acting in this way. It follows 
that if an adjourned meeting is merely a 
continuation of the first meeting and is in 
fact the meeting, until that meeting is over 
and until the policy-holders have definitely 
and unequivocally expressed their intention 
not to elect policy-holders' Directors or 
Bhown elearly that they &re not inclined to 
do so, Article. 77 cannot apply at all. The 
only part of that Article which it is suggest- 
ed by the defendants can possibly apply is 
that part which relates to the policy-holders 
present not choosing to elect any person. It 
is true that at the first meeting no Directors 
were elected, but itis perfectly manifest 
that so far from not choosing to elect Policy- 
holders’ Directors the whole of the effort of 
the policy-holders was directed to obtaining 
a-better representation amongst the policy- 
holders at the election with & view to the 
candidate who would be the real choice of 
the policy-holders being elected; and it is 
clear the Directors cannot take advantage of 
Art 77 and that the appointment of the 
two Directors by the defendants was invalid. 

There is only one other thing that I desire 
to say andit isthis. I think thatit isa most 
deplorable thing that this case was not 
settled and that itshoald have been fought 
out tothe bitter end by the defendants, 
Efforts were made by disinterested persons 
to bring about a settlement and at one time 
it did appear that a settlement reasonable 
and honourable to both parties would result, 
but nothing came of those efforts. However, 
during the couraeof Mr. Doraiswamy Iyer's 
argument at my suggestion an offer was 
again made by the defendants and it was 
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that there should be another election held 
by the policy-holders, that every facility 
should be given for it and that the defend- 
ants would undertake not to interfere in 
that election. This offer seemed to me to be 
avery reasonable one, However, Mr. Alladi 
Krishnaswami Iyer and Mr. Narasimha 
Iyer and those associated with them and the 
plaintiffs carefully considered the matter 
and Mr. Narasimha Iyer asked that the 
Court might be cleared in order that he 
might state to me the reasons why his 
clients viewed that offer of the defendants 
with the gravest misgivings and questioned 
its bona fides. The Oourt was cleared and 
I listened to his statement and also to what 
Mr. Doraiswamy Iyer had to say in answer 
to it. I do not think it right or necessary to 
say anything of what was stated to me. I 
merely content myself with saying that I 
am satisfied that the defendant's offer was 
declined by the plaintiffs in their honest 
belief that it was not bona fide. More than 
that I do not think it necessary for me to 


Bay. l ; 

The result must be that the plaintiffs are 
declared validly elected "policy-holders' 
Directors” of the Ist defendant Company for 
the year 1928 and until the election of such 
Directors for 1929 and thatit must be de- 
clared that the lst defendant Company had 
and has no power to nominate policy-hold- 
ers’ Directors for the year 1928, that there 
must be an injunctionagainst all the defend- 
ants restraining them from excluding the 
plaintiffs or in any way restraining or inter- 
fering with the plaintiffs acting or attending 
as Directors of the 1st defendant Oompany 
and also an injunction against all the defend- 
ants from making any further nomination 
or nominations as poliey-holdere' Directors. 
Theplaintiffs must havethe taxed costs ofthis 
suit. ‘I his cage was a long fought out one and 
a difficult one and in my view justifies me 
in awarding the plaintiffs’ costa on higher 
scale and seeing the acts compleined of were 
both done by the Directors (but otherwise) 
they are individually and personally liable. 
I order the costs to be borne by them and 
met by the lst defendant Company. I certi- 
fy for two Counsel, , 

vN,y. Declaration and injunction granted, 
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MADRAS HIGH COURT. 
OivinL Appgats Nos. 175 Aw p 315 oF 1924, 
March 6, 1928, 
Present:—Justice Sir William Watkins 
Paillips, Kr., and Mr. Justice Odgers. 
KOSURIGOPALA OHARY OULU AND 
ANOTHB&—DRFRNDANT8—AÀPPBLLANTS 


versus 
GADDE LAKSHMINARAYANA AND 
OTRERS—PLAINTIFFS—RBEPONDENTS. 
ligious endowment—Inam — Inam  .register— 
Archakas omitting to claim beneficial interest or 
trusteeshyp—Utilisation of surplus for private pur- 
poses —HHemoval from management. 

It appeared from the inam register relating toa 
temple that the inam was granted to the temple 
and the names of the archakas ancestors were nof 
even mentioned in itand at the time ofthe inam 
inquiry, the then archakas did not assert any claim 
to any beneficial interest or toits trusteeship. The 
archakas, however, were in management and utilised 
the surplus profits for their own use. In a suit 
under a. 92, Civil Procedure Code: 

Held, that the whole of the beneficial interest in 
the property belonged tothe temple and under the 
circumstances, the  archakas, in utilising the 
surplus receipts could not be treated as having 
acted bona fide under a mistaken notion of their 
righta and their rémoval from management was, 
therefore, proper. [p. 651, col. 2.3 

Appeals against the decrees of the Court 
of the Additional Sabordinate Judge of 
Masulipatam, dated the 2nd October, 1923, 
and 19th February, 1924, respectively and 
passed in O. S. No.31 of 1223 (O. S. No. 69 
of 1921, Sub-Court, Masulipatam). te 

Messrs. M. Patanjali Sastri and P. Panini 
Rao, for the Appellants. 

Mr. V. Krishna Mohan, for the Respcnd- 


ents, 
. JUDGMENT. 

Phillips, J.—These are appeals from 
the decrees, preliminary and final, ina 
scheme suit, The appellants are the defend- 
ants who wereimpleaded as trustees of 
the suit temple. The appellants pleaded 
that they were not trustees or managers 
but were archakas of the temple in whom 
were vested the suit lands. It has now 
been found that they}were de facto trustees 
inasmuch as they were in possession and 
management of the temple properties and 
had the income of the temple and its pro- 
perties in their hands. Objection is taken 
here to the order directing the defend- 
auts to account for the monies received by 
them during the last six years and also to 
the order removing them from the trustee- 
ship. On the first point it is argued that 
the defendants have all along acted in a 
bona fide manner, and although they may 
have appropriated some of the income of 
the trast property to their own use, they 
did so under the bona fide belief that they 
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were the owners of the property and were 
only bound to spend what was necessary 
forthe daily service in the temple. The 
Subordinate Judge has found that the 
defendants “have been bona fide thinking 
that their duties were only to do daily 
Bervice,as archakas are ordinarily expected 
to do and to enjoy the lands." The evi- 
dence on which this finding is based is not 
set out and on the evidence which has 
been placed before usit is difficult to fee 
how sucha finding can be supported. The 
only evidence we have asto the dedication 
of the landa is the inam register of 1890. 
From that it appears that the inam was 
grantelto the temple and we do not even 
find the names of the defendants’ ancestors 
mentioned in the register. Atthe time of 
the inam inquiry they failed to come 
forward to assert any claim they might 
have to the inam and, therefore, the Inam 
Commissioner held that the dedication waa 
to the temple itself and if the defendants 
wished to controvert that finding, they 
must showin what manner they proposed 
to do so. The contention now is that as 
they are archakas performing dutyin the 
temple they muet necessarily have some 
beneficial interest in the property, because 
their services are for the benefit of the 
temple. Itis sought to be supported by 
the remarks in Vidya Varuthi Thirtha 
Swamigal v. Balusami Ayyar (1) but in this 
present case there is nothing to show that 
the archakas and their duties were ever 
considered when the grant of the inam 
was confirmed and certainly no,reservation 
of any interest in the property was made 
by the Inam Commissioner. As to the 
nature of the original grant we have, of 
course, no evidenca at all and we must be 
guided by the said inam register. If no 
reservation is made, it follows that the 
whole of the beneficial interest in the pro: 
perty belongs to thetemple. When, there- 
fore, the defendants appropriated part of 
the income to theirown use, they certainly 
cannot be said to have acted bona fide 
and they do not plead that they were mis- 
led by any circumstances which would go 
to show that they had been given such an 
interest. In their written statement they 
disclaimed the managership of the suit 
property and pleaded that their ancestors 
had been in possession of it for 200 years 
L] 


“(1) 65 Ind. Oas 181; 44 M 831; (1921) M. W.N. 
449; 41 M. L.J. 316; 3U. P. L. R. (P. O.) 62; 15 L. 
W. 78; 30 M. L. T. 66; 3 P. L, T. 245; 48 ; 
O. W. N. 537; 24 Bom. L. R. 629; 20 A. L. J. 407; A. I. 
BR. 1928 P. O. 123 (P, O.). 
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but not as trustees or managers. There 
being no reason why they should have 
thought that they had a right toa portion 
of the property they cannot be said to 
have acted bona fide in appropriating the 
income inthe face of ‘the very clear evi- 
dence of the inam register that the pro- 
perty belonged wholly to the temple, If 
they were not bona fide they certainly are 
bound to account for the monies that 
came into their hands and that has been 
directed by the lower Oourt and as the 
result of the inquiry they have been 
ordered to pay & certain sum of money 
and the &mount not questioned now in 
appeal. 

An argument was addressed to show 
that the defendau must be deemed to 
have a right inihi property according to 
custom, This gus; om certainly has not 
been proved. An inquiry was held in 
1859 and in that inquiry any such right 
was negatived so that any custom, if it 
can be so called, must have arisen after 
ne date, and cannot have the force of 
aw. 

As regards the utilisation of the surplus 
receipts,it appears that there has been no 
surplus except in recent years since the 
lands were converted from dry into wet. 
Therefore a custom of utilising this excess 
for defendants’ own benefit certainly cannot 
be upheld. 

The other point relates to removal from 
trusteeship. It is not suggested that de- 
fendants were hereditary trustees for in 
their written statement they have definitely 
said that they were not managera or trus- 
tees. They appearto have usurped the 
office and, therefore, they have no special 
claim to be retained therein, In certain 
cases, where the breach of trusthas not 
been ofa heinous nature, Courts have held 
that removal from hereditary trusteeship 
ia too great a punishment. I may refer to 
Annajt v. Narayan (2) and Muhammad 
Jafar v. Muhammad Ibrahim (3)but no 
consideration of that sort is apparent in 
this case. Defendants have not been bona 
fide intheir acts nor are they hereditary 
trustees. The removal, therefore, must be 
upheld. 


Ooming to the scheme which has been 
framed by the lower Court, it appears that 
there are one ortwo objectionable features 
therein. With referenceto the judgment 
in the Full Bench case in Veeraraghava- 


(2) 21 B. 556. 
(3) 24 M. 243, 
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chariar v. Advocate-General, Madras (4) 
the scheme must be modifiedin several 


respects. Olauses 18 and 19 are ultra vires 
and must be deleted. In cls. 1, 3, 5, 13, 14, 
15 and 17 the words ‘The Religious 


Endowments Board’ will be substituted for 
the words ‘the Oourt’. In cl. 6 the words 
after ‘qualified person’ willbe deleted. In 
el. 10 the last line, viz, ‘and shall also 
remit a copy thereof to the Court will be 
deleted. With these modifications the 
scheme is approved and the appeals are 
dismissed with costs. One Vakil’s fee in 
both appeals. f 

The memorandam of objection is not 
pressed and is dismissed with costs. 

Odgers, J.—I agree. It seems to me 
that on the facts ofthe case the defend- 
ants cannot besaidto have bona fide be- 
lieved that they were entitled to appropriate 
to themselves the whole of the income of the 
temple property so long as they perform- 
ed the temple services; but they must be 
taken to have known ofthe inam register 
in which the inam is dedicated to the deity 
and no name of any archaka or manager 
is associated with that deity. It may be 
that there are cases, as pointed out by my 
learned brother of which Muhammad 
Jafar v. Muhammad Ibrahim (3) is an ex- 
ample, where, if bona fides are proved in a 
case like the present, it has been held 
that it is unnecessary to remove an 
archaka or trustee from his position as 
such, The appellantsin this case were 
not hereditary trustees but hereditary 
archakas and they have not been removed 
from the latter position; buta trustee has 
been appointed under the scheme in order 
to control the expenditure of the temple 
aod its affairs generally. This the archakas, 
of course, resent; but they have not proved 
their bona fide, and, in my opinion, they 
exercised control of the property or money 
connected with the temple which they 
had no right to do. This has now been 
broughtto an end by the scheme under 
appeal, 

With regard to custom, it is very diffi. 
cult to say, on what legal basis this could 
exist. Thereis obviously no customary 
breach of trust that can be relied on. Ib 
is said that, as the defendants believed 
for a very longtime that they had the 
. right to appropriate the temple income, 
they must,therefore, be deemed to have 
established a custom to so appropriate 

4) 108 Ind. Cas. 665; 53 M. L. J. 792; 

w 816; 39 M. L. T.422, 96 L. W. im. : ATUM 
Mad. 1073; 51 M. 31, 
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it. If such appropriation is a breach of 
trust, as,in my opinion, it is, it is per- 
fectly obvious thatno length of time will 
legalise it. The custom of appropriating 
the surplus income, if onemay call it so, 
must, as my learned brother has pointed 
out, have arisen quite recently because 
it appears as a very strong possibility 
from the evidence that there was no surplus 
ingome until the temple lands were con- 
verted from dry into wet and this was 
only Sor 6 yearaago. This may account 
for the very small amount of surplus 
income that has been debited against 
the defendant. The accounts have not 
been attacked by the respondent so that 
it is sufficient to say that they must be 
taken as correct, thoughin my view thera 
are some instances favourable to the ap- 
pellants. 

I agree with my learned brother's 
remarks on the details of the scheme. 

v. N. V. Scheme modified. 


MADRAS HIGH COURT. 
LurrE«s Parant ÁPPRAL No. 13 oF 1928. 
APPBAL AGAINGI ORDER No. 103 oF 1928. 

Civi, MisoRnLLANROUS Prrrrrons Nos. 1090 
AND 1244 or 1928. 
April 3, 1928, 

Present:— Justice Sir Kumaraswami 
Sastriar, Kr., and Mr. Justice Reilly. 
RUKUMANI AMMAL-—PETITIONER 

~~APPELLANT 


versus 
T. 8. P. L, PALANIAPPA CHETTIAR 
— R88PONDRNT. 

Civil Procedure Code (Act V of 1908), 8. 47, O. X XI, 
r. 66—Order settling terms of sale proclamation —U pet 
price, fixing of —Appeal. 

So far as O XXI, r. 66, Civil Procedure Oode, 
requires decision as to matters which are purely 
administrative in nature such es fixing the upset 
price and the details of the sale proclamation, the 
matter is adminstrative. But where the Judge in 
addition to deciding such matters in settling the sale 
proclamation, decides questions which would come 
under 8 47 of the Code, he cannot, by merely purport- 
ing to act under O. XXI, r. 66, bar an appeal, [p 
654, col. 1.] 

The real question in each case is what is in 
substance the order passed by the Judge, whether 
ihe order purporting to be under O, XXI, r. 66, 
Civil Procedure Code, really decides questions in 
execution soas to biing the case under s. 47 or an 
other appeslable rule of the Code, [ibid] Y 

Where the Court does not decide any question 
settling the rights of the parties but merely fixes 
the upset prioe and in so doing deals with tbe 
various objections which all the parties raise to 
the upset price, no appeal lies. [p. 654, col, 2.] 
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Where no appeal lies, no Letters Patent Appeal 
can lie against an order refusing stay of execution 
during the pendency of that incompetent appeal, 
[p. 654, col 2 

Per Reilly, J.—Thereis no appeal under the Code 
against an order made under r. 66, O. XXI, Oivil Pro- 
cedure Code as such. But if a Judge under the guise of 
making an order underthat ruleor in the course of 
biogas under that rule, makes an order which 
comes within the scope of s. 47 of the Code, then there 
is an appeal against his order, [p. 655, col. 1.) 

(Cage-law considered.] 


Letters Patent Appeal against an order 
of Mr. Justice Jackson, dated tbe 
8th March, 1928, and made in Civil Miscel- 
laneous Petition No. 1059 of 1928 in Civil 
Miscellaneous Appeal No. 108 of 1928 on 
the file of the High Court, preferred 
against that of the Court of the 
Bubordinate Judge, Trichinopoly, in E, P. 
i. 312 of 1926 in O. B. No, 126 of 
1922, 

Mr. T. V. Venkatarama Iyer, for the 
Appellant, 

Mr. C. S. Venkatachariar,for the Re- 
apondent, 


JUDGMENT. . 

Kumaraswami Sastriar, J.—This 
Letters Patent Appeal arises out of an 
order refusing stayin O. M. A. No. 108 
of 1928 filed against the order of the 
Subordinate Judge in execution under 
` O. XXL r. 66, while settling the sale pro- 
clamation. Various contentions were 
raised when the sale proclamation was 
fixed, One was as regards the value of the 
property and the other was as regards certain 
encumbrances. There were two encumbr- 
ances, one wasa mortgage to one Subramania 
Sastri and the other was the security 
given to the District Court in the Tanjore 
Palace Estate suit, where certain parties 
withdrew money from Court. As regards 
the security the contention on one side 
was that the Tanjore Palace suit encum- 
brances did not subsist and as regards 
Subramania Sastri's mortgage the contention 
was that it was not for a cash considera- 
tion but as a charge for some runnin 
account, It was also contended that there 
was no mortgage amount due to him and 
that Subramania Sastri and the plaintiff 
consented to sell the property free of 
encumbrances. This question had to be 
decided in fixing the proclamation of sale. 
The Subordinate Judge said that the 
Tanjore Palace security was not discharged 
because there was no order cancelling the 
security bond. Ht also said that, as the con- 
sentofencumbrancers had not been obtained, 
he could not in this suit make the pro- 
perty free of encumbrances, and he in 
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determining the value of the eneumbrances 
assumed it to be only half the amount 
alleged. This was necessary in his opinion 
in order to ascertain what the upset price 
ought to be, and he fixed the upset price 
having regard to this method of calcula- 
tion. He alsostated that the contentions 
of both the parties should be mentioned in 
the eale proclamation so that the purchaser 
might be in possession of all the material 
facts which would guide him in purchasing 
the property. He did not decide any 
question, because the fact that he directed 
the notification of what the parties con- 
tended rather suggests that what he did 
was to fix the method of ascertaining 
what the upset price ought to be, leaving 
the other questions to the discretion of 
the purchaser. Again it seems to me 
that, in order to fix the upset price it is 
not necessary to find out and decide the 
market value of*the property. Very often 
the upset price is the price at which 
the auctioneer has to begin and the 
Judge is not bound to close the sale 
because the bid exceeds or is a little 
higher than the upset price. In the pre- 
sent case the fact that the Judge was of 
opinion that it was unnecessary to find 
out the market value of the property 
rather suggests that he took the amount 
fixed in the previous preclamation only 
as a tentative price at the beginning and 
he did not determine that the market value 
of the property was the value which should 
be fixed in the sale proclamation, 

On these facts the question is whether 
a civil miscellaneous appeal would lie 
and if the civil miscellaneous appeal would 
not lie, it is clear that the Lettera Patent 
Appeal also would not lie. Order XXI, 
r. 66, corresponds to s. 287 of the old Code 
of Civil Procedure with certain modifica- 
tions. The chief modification ig that 
notice should be given to both parties, 
It has been heldin Sivagami Achi v, 
Subrahmania Ayyar (1) by a Full Bench of 
this Oourt that an order under 8.287 is an 
administrative order and an appeal would 
not lie against such an order. The ques- 
tion again arose under O. XXI, r. 66, and 
it was held by a Bench of this Oourt 
in Rama Naidu v. Ramakrishna Naidu 
(2), that the change in the new Code ‘does 
not alter the character of the proceedings 
and though the Judge settles the pro- 
clamation it is still an administrative 

(1) 27 M 259,14 M. L J. 57 (P. B.. 

(2) 78 Ind. Cas, 829; 46 M. L. J, 192; 19 L, W, 
$35; (1924) M. W. N. 220; A, IR, 1024 Mad, 537, i 
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order. In Ramanathan Chettiar v. Venka- 
tachallam Chettiar (3)it was held that an 
order fixing the upset price is not appeal- 
able as itis an administrative and not a 
judicial order. In this connection I may 
also refer to Tawker & Sons v. Harsook- 
doss Chonghmull (4), Ramanathan Chetty v. 
Somasundaram Chettiar (5) and Avudaina- 
yagappa Pillai v. Sundaranandam Pillai 
(6). It is, no doubt, true that in Kaveribai 
Ammal v. Mehta & Sons (T) Schwabe, O. J., 
and Coleridge, J , were of opinion that the 
alteration in O. XXI, r. 66, was a circum- 
stance which in their opinion rendered 
the authority of Sivagami Achi v. Subra- 
mania Ayyar (1) doubtful and both the 
learned Judges were of opinion that, if 
necessary, they would refer the queetion 
to a Full Bench. As the decision pro- 
ceeded upon cl. 15 of the Letters Patent 
they did not think a reference necessary, 
In Arukapalli Narasimha Rao v. Arumilli 
Subbarayudu (s), Phillips and Madhavan 
Nair, JJ., were inclined to take the same 
view as was taken by Schwabe, O. J., and 
Ooleridge, J. I think that so far as O. 
XXI, r. 66, requires decision as to matters 
which are purely administrative in nature 
Buch as fixing the upset price and the 
details of the sale proclamation the matter 
is administrative. But where the Judge 
in addition to deciding sach matters in 
settling the sale proclamation, decides ques- 
tions which would come under s. 47, he 
cannot by merely purporting to act under 
0. KAI, r, 66 bar an appeal. There is no 
appeal under the Oivil Procedure Code of 
1908 against orders passed under O. XXI, 
r. 66 so that from the point of view as 
to whether an appeal lies or not it does 
not matter if the orders passed under the 
section are judicial or administrative. I 
think the real question in each case is 
what is in substance the order passed by 
the Judge, whether the order purporting 
to be under O. XXI, r. 66, really decides 
questions in execution so as to bring the 
case under s. 47 orany other appealable 


E 72 Ind, Oas. 836; 44 M. L. J. 599; (1923) M. W. 
N. 297; 17 L, W. 635; 32 M. L. T. 401; A. I. R. 1923 
Mad. 619. . 

Uu 70 Ind. Cas. 124; 45 M. L, J. 611; 18 L. W. 
647; °(1923) M. W. N. 834; 33 M, L. T. 72; A. L R. 
1924 Mad. 380. 

(5) 37 Ind. Cas. 897; (1017) M. W. N. 141. 
us qe Cas. 173; 19 L. W. 585; A. I. R. 1924 


(T) 75 Ind. Oas. 901; 46 M. L. J. 71; 18 L. W. 
615; (1923) M. W. N. 804; A. L R.1924 Mad. 234. 

8) 96 Ind. Can, 4.2; 23 L. W. 765; 51 M. L.J 
139; (1020) M, W., N. 560; A, I, R. 1926 Mad, 834, 
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rule of the Code, I may in this connection 
refer to. Grant v. Suraj Mal (9) and Basanta 
Kumar Choudhury v. Baikunta Nath Chak- 
ravarty (10). In the present case it is 
difficult to see how the order passed can 
be brought under s. 47. I have already 
set out what in effect was the order 
passed by the Subordinate Judge. Hein 
fact decided no question settling the’ 
rights of the parties. All he did was to 
fix the upset price and to deal with the 
various objections which all the parties 
raised to the upset price. In these cir- 
cumstances, I think the case comes clearly 
within the principle of Sivagami Achi v. 
Subramania Ayyar (1) where it was held 
that an administrative order as such could 
not be appealed against, It has been 
argued that the Subordinate Judge has 
not dealt with the objection that there 
can poe no sale because the attachment 
has fallen through. This was an objection 
raised while the Judge was settling the 
proclamation. He has not dealt with it 
in his order evidently because the matter 
was not one which he could deal with 
under O, XXI, r. 66. I think the 
proper course would be for the petitioner, 
if so advised, to putin an application, 
objecting to the further, execution of the 
decree or the sale because of there being 
no attachment and on that an order can 
be passed from which there may or may 
not be a right of appeal, 

It is also urged that the sale proclama- 
tion does not carry out the terms of the 
order passed by the Judge, in that, it does 
not note the contentions of both the parties 
80 as to enable the purchaser to be in 
possession of the necessary information. 
It is & matter which, if broaght to the 
notice of the Court, can be easily remedied 
by bringing tbe proclamation in confor- 
mity with the order passed by the learned 
Judge. I think ifa fresh proclamation is 
issued this defect can easily be remedied. 
But it does not in any way affest the 
order passed by the Subordinate Judge 
under r.66 which is nothing more than 
an administrative order. 

I do not think the civil miscellaneous 
appeal lies and so it should be dismissed. 
16 follows that the Letters Patent Appeal 
should also be dismissed as the original 
civil miscellaneous appeal was incompe- 
tent. There will be afresh proclamation, 
One set of costs for all’ the three Civil 

(9) 72 Ind. Cas. 860; (1923) Pat. 76; 1 Pat. L. R. 


53; A L R. 1923 Pat. 134. 
(10) 91 Ind. Osa, 819; A. I. R. 1926 Cal, 610, 
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Miscellaneous Appeal, Letters Patent 
Appeal and the Civil Miscellaneous 
Petition, 


Reilly, J.— Whether an order made 
under 7, 68 of O. XXIof the Code as it 
now stands, is purely an administrative 
order, or has anything judicial in its 
nature, itis clear that there is no appeal 
under the Code against an order made 
under r, 66 as such. Bat I agree that, 
if a Judge under the guise of making an 
order under that rale or in the course of 
proceedings under that rule, makes an 
order which comes within the scope of 
B. 47 of the Code, then there is an appeal 
against his order. Now, in this case, the 
learned Subordinate Judge has fixed 
certain upeat prices. His order does not 
purport to determine, or to give his 
estimate of, the market value of the pro- 
perty. He has fixed certain prices, which 
he describes as the upset prices and which 
appear to be the prices at which the 
auctioneer is to start the bids and he 
has mentioned that, if those prices are 
not reached they will have to be lowered 
on a future occasion, That, I think, makes 
it quite clear that the upset priees he 
mentions were not fixed by him as re- 
presenting any definite estimate of the 
market value of the property. It was his 
duty under r. 66 to give in the proclama- 
tion everything which he considered 
“material for a purchaser to know in 
order to judge of the nature and value 
of the property." It was a very difficult 
thing in this case for him to give any 
definite indieation of the value of the 
property as one party contertded that it 
was subject to heavy encumbrances and 
the other party that it was subject to no 
encumbrance at all The learned Sub- 
ordinate Judge has directed in his order 
that it should be made clear that one 
party contends that there are these en- 
cumbrances and that the other party 
maintains that the property is clear of 
them. The last sentence of his order 
dated l4th December, 1927, in which he 
directed that the memorandum last filed by 
defendant No. 2 should be copied out in 
ihe proclamation, makes it quite clear that 
he intended to put all possible informa- 
tion before the bidders and he was acting 
reasonably in this particular case. In 
doing that he arrived at no finding whether 
the encumbranges were binding or not. 
It would have been improper for him to 
attempt to do so in such proceedings, 
But defendant No. 5, who is now the 
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appellant here, has nothing to complain 
of on the ground that her representations 
have not been brought to the notice of 
the bidders. I agree that the Subordinate 
Judge has not purported to make, nor in 
fact made, any order between the parties 
which would come within the scope of 
8.47 of the Code and that, therefore, there 
is no appeal against his order. 

I agree with my learned brother that 
the Letters Patent Appeal also should be 
dismissed, 


v. N. Y. Appeal dismissed. 


MADRAS HIGH COURT. 
Sgconp Civin Apesats Nos. 751 ann 884 TO 
“886 oF 1925. 

July 27, 1924. 

Present:—Mr. Justice Reilly. 
PALEPU NARAYANAMURTHY— 
PLAINTIFF—AÀPPELLANT 


veraus- 
MALLAPUDI SUBRAHMANYAM— 
DBEFBENDANT— RESPONDENT. 

Contract Act (IX of 1872), s. 28—Parinership to 
conduct toddy shop, whether illegal—Abkari w, 
infringement of. 

Although & partnership entered into in contraven- 
tion, of a license or of any rule under the Abkari 
Act is void and the licensee of a toddy or arrack 
shop eannot legally take a partner without sanc- 
tion yetit is not illegal for several persons to 
enter into a partnership for the purposes of bidding 
at a toddy shop auction and, if successful in the 
auction, of obtaining a licenge and of carrying on a 
toddy shop business. 

Marudamuthu Pillai v. Rangasami Moopan (1), 
Thitht Pakurudasu v. Bheemudu (2) and Ganapathi 
Brahmayya v. Kurella Ramah (3), referred to. 


Second appeals against the decrees of 
the Court of the Subordinate Judge of 
Oocanada, in Appeal Suits Nos. 72, 71 and 
75 of 1924, preferred against those 
of the Court of the Additional District 
Munsif of Oocanada, in Original 
Suits Nos. 186 and 340 of 1923 respec- 
tively (O. S. No. 65 of 1922, Principal 
District Munsit’s Court, Oocanada, O, 5, 
No. 317 of 1922, Principal District Munsif's 
Court, Oocanada). 

Mr. P. Somasundaram, for the Appellant. 

Mr. B. Satyanarayana, for the Respond- 
ent. 

J UDGMENT.—Second Appeals Nos. 751 
and 885 of 1925 are cross-appeals in Original 
Suit No. 186 of 1923 on the District Munsit's 
file. It is not disputed before me that 
the plaintiff Narayanamurthy, and the 
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defendant Subrahmanyam, in that suit 
and Achanta Satyanarayana and Kamali 
Ohandrayya were partners in a firm formed 
for the purpose of selling toddy. It is 
contended for the plaintiff that that partner- 
Bip was illegal. But the cases relied on 
Marudamuthu Pillai v. Rangasami Moopan 
(1), Thithi Pakurudasu v. Bheemudu (2) and 
Ganapathi Brahmayya v. Kurella Ramiah 
(3) though they lay down that a partner- 
ship entered into in contravention of a 
license or of any rule under the Abkari Act 
is void and thata licensee ofatoddy or 
arrack shop cannot legally take a partner 
without sanction, do not go so far as to 
lay down that it is illegal for persons to 
enter into a partnership for the purpose 
of carrying on a toddy shop business, for 
which they hope at a future date to obtain 
a license. There is indeed nothing in the 
Act to prevent a license to conduct a toddy 
shop being issued to sever&l persons, and 
there is nothing to make it illegal for 
several persons to enter into a partner- 
ship for the purposes of binding at a toddy 
shop auction and, if successful in the 
auction, of obtaining a license and of 
carrying on a toddy shop business. At 
the date of the promissory note, Ex. A, 
that is, in August, 1918, there was nothing 
illegal in the partnership of the four persons 
mentioned. It is urged for the plaintiff 
that this suit was conducted in the lower 
Courts on the basis that the whole partner- 
ship was illegal; but it does not appear 
that the defendant made any admission to 
that effect, and he is not precluded on 
that ground from contesting the question 
here. Then itis urged that Original Suit 
No. 4610f 1920 on the District Munsit’s 
file,a suit by Narayanamurthy for dis- 
solution of the partnership, was dismissed 
.on the finding that the partnership was 
illogal. But it appears that, though Achanta 
Satyanarayana raised that plea in that 
suit, the present defendant, Subrahmanyam, 
did not doso, In Original Suit No. 462 
of 1920 on the District Munsit's file, a 
similar suit for dissolution of a similar 
partnership in respect of a subsequent 
year, Bubrahmanayam did raise that plea 
successfully, But that does not make the 
. question res judicdta between him and 
Narayanamurthy in respect of the earlier 
partnership, with which we are now con- 
cerned. It is also urged for the plaintiff 


1) 24 M. 401, 
ta) 26 M 430. 
s (3) 54 Ind. Cas, 45; 43 M, 141; 10 L, W. 476; 38 M, L, 
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that Achanta Satyanarayana being one of 
the partners, should not have been allowed 
to prosecute a separate suit on the pro- 
missory note, Ex. A, for an advance made 
for the partnership business. That may be; 
but he was allowed to sue, and he gota 
decree. I do not think that Narayana- 
murthy is entitled to any declaration such 
as he has prayed for in respect of the mort- 
gage-deed, Ex. G. Second Appeal No. 751 
of 1925 is, therefore, dismissed, and Second 
Appeal No. 885011925 is allowed. Original 
Suit No. 186 of 1923 is dismissed, The 
plaintiff will, of course, be entitled to make 
use in future of Narayanamurthy'’s ad- 
mission that the Rs. 237 mentioned in 
Ex. G was never advanced by him. 

Second Appeals Nos. 884 and 886 of 1925 
are two appeals bySubrahmanyam against the 
dismissal of his suit, Original Suit No. 340 of 
1922, against Narayanamurthy. The District 
Munsif dismissed Original Suit No. 340 of 
1922, except to the extent of Rs, 100-13-10, 
The Subordinate Judge dismissed it com- 
pletely. Rs. 294in Ex. represents pari. 
of the amount ofthe decree obtained by 
Achanta Satyanarayana against Bubrah- 
manyam (plaintiff in Original Suit No. 340 
of 1922 and defendant in Original Suit 
No. 1860f 1923) on Ex. A. The District 
Munsif has allowed Rs, 100-13-10 as the 
third share of the additional sum which 
had to be paid by way of interest accumu- 
lated on that decree through delay in pay- 
ment. But, as Subrahmanyam's evidence 
shows, Narayanamurthy was not respon- 
sible for thatdelay. The claim for Rs, 283-5-4 
in Original Suit No. 340 of 1922 cannot 
be pursued'now, asit is barred by a find- 
ing of fact, The other two claims for 
damages cannot be allowed. The dismissal 
of Original Suit No. 340 of 1922 was, there- 
fore,right. Second Appeals Nos. 884 and 
886 of 1925 are both dismissed. 

In the circumstances of this curious 
litigation each party will bear his own 
costs in these appeals in this Court. 

v. N. Y. Order accordingly. 
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CALCUTTA HIGH COURT. 
APPBAL FROM ÁPeRLLATS Drogas No. 2478 
oF 1925. 

May 21, 1928, 

Present:—Sir George Claus Rankin, Kr., 
Ohief Justice, and Mr. Justice Mukerji, 
KANDARPA NARAIN MAZUMDAR AND 
ANOTRER—PLAINTIFF3—ÀPPELLANTS 


TOTr8us8 
BINDU BASHINI DASI AND ANOTHER— 
a a ae: © o 
Bengal Tenancy Act (VIII of 1885), s. 170 (8)— 
Sale of occupancy holding in execution of rent-decree 
—Transferee depositing decretal amount in Court— 
Withdrawal of deposit by landlord—Landlord 
challenging E EE 
Where &n ocoupancy holding is sold in execution of 
& rent decree and thelandlord withdraws the deoretal 
amount deposited in Court, by the transferee of the 
holding, he must ba presumed to have had know- 
ledge of the transfer and consequently is estopped 
from questioning the validity of the transfer, and it 


dhar v. Midnapur Zemindary Co. Lid, (1) 
and Suckchand Das v. Giridhari Das (2), referred to. 

Appeal from a decree of the Dis- 
triot Judge, Birbhum, dated the 15th 
August, 1925. 

i Mr. Gopendra Nath Das, for the Appel- 
ants. 

Miss Cornelia Sorabji and Mr. Ramani 
Mohan Banerji, for the Respondents. 

JUDGMENT. 

Mukerji, J.—This appeal arises out 
ofasuit instituted by the plaintiffa for 
recovery Of khas possession of certain 
lands from the defendants onthe allegation 
that the tenant thereof had abandoned 
the tenancy and made a transfer of the 
same in favour of the defendants. It was 
alleged that the tenancy in suit was a non- 
transferable occupancy holding. The suit 
was resisted on the ground that the tenancy 
in question wasa mokurrari one and further 
that, when in execution of a decree for 
rent which had previously been obtained 
‘by the plaintiffs as against the then tenant 
the holding was put up to sale, the defend- 
ants madea deposit under the provision 
of &. 170, cl. (3, Bengal Tenancy Act, 
andthe landlords, that is to say, the 
plaintiffs, withdrew the same. The suit 
was decreed by the trial Oourt but, on 
an appeal being preferred by the defendants, 
the learned District Judge has dismissed 
the suit. The plaintitis have thereupon 
preferred this sacond appeal. 

Now, the facts’ upon which the learned 
District Judge has held that, the plaintiffs 
.are estopped from questioning the validity 
of the transfer that was made by the 
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previous tenant in favour of the defendants 
are these: The decree that had been 
previously obtained by the plaintiffs as 
against the previous tenant was put into 
execution and, after the attachment and the 
sale proclamation were issued, the defend- 
ants applied for permission to deposit 
the decretal amount under s. 170, Bengal 
Tenancy Act, alleging that they had 
purchased the holding, and, in support 
of the application that they made on that 
occasion, they filed an affidavit and 
the kobala under which they alleged 
they had made the purchase. The Munaif, 
in whose Oourt the execution case was 
pending, permitted the defendants to 
make the deposit, but did not issue any 
notice on the plaintiffs and eventually 
passed the following order: f 

“Challan received. Money deposited. 
Decree-holders *are directed to withdraw 
the money. Case disposed ofon full satisfac- 
tion.” 

This order was passed on 20th December, 
1917, and thereafter, on the 17th January, 
1918, an application being made on behalf 
of the plaintiffs, a payment order was 
madein their favour and the amount deposit- 
ed as aforesaid was withdrawn by the 
plaintiffs. What is contended before us 
on behalf of the plaintiffs-appellants is 
that, inasmuch as the order allowing the 
deposit to be made was passed without 
notice to the plaintiffs and the money 
was withdrawn by the plaintiffs’ Pleader 
under circumstances which would not 
definitely show that, in point of fact, 
the plaintiffs had knowledge of the fact 
that the money had been deposited by 
a person who had claimed to have a 
right in the holding, the plaintiffs are 
not estopped from questioning the 
validity of the purchase. The learned 
Vakil for the appellants has sought to 
distinguish some of the decisions upon 
which the judgment of the learned 
District Judge on this point is based. 
It is true that the facts of some of the 
cases on which the learned District 
Judge has relied are distinguishable 
from those of the presentcase but, after 
all, it seems to be perfectly clear that when 
the plaintiffs withdrew the money that 
had been deposited, they were bound to 
make enquiries as to the circumstances 
under which it came to be deposited in 
Court and, inasmuch as they did, in 
point of fact, withdraw the money, it is 
tobe presumed that they did so with 
knowledge of those cigoumetances, It doeg 
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not very much matter that no notice was 
given to the plaintiffs before any order was 
passed allowing the deposit to be made. As 
has been pointe! out Ey this Court in the 
case of Gadadharv. Midnapur Zemindary C2., 
Lid. (1) in which case also it was not clear 
upon the materials on the record whether 
any notice was given tothe decree-holder of 
the fact that an application had been made 
for permission to make the deposit when 
the decree-holdera found that themoney had 
been deposited by one who asserted a title by 
purchase, they should have made enquiries 
aud, if they had dones», they should have 
.diseovered everything. Jn that case the 
decree-holders without adopting that course 
-withdrew the amount and, upon that it was 
“held by this Court that, in those circum- 
stances, the) could not be permitted to urge 
„thatthe transfer was inoperative. Thecir- 
‘cumstances of that case arg very similar to 
-those of the case before us and I am of opin- 
jon that, in view of those circumstances, it 
must be held in the present case that the 
plaintiffs are no longer competent to ques- 
tion the validity of the transfer. There is 
.one ease of this Court to which, our atten- 
-tion has been specially drawn, namely, the 
: ease of Suckchand Das v. Giridhari Das (2). 
‘In the judgment of Suhrawardy, J., in that 
case, there are certain observations, which 
‘apparently support some of the contentions 
.that have beenjurged on behalf of the appel- 
-lants in this appeal. But when the facta of 
‘that case are examined closely it would 
;appear that the money that was withdrawn 
by the landlord was deposited by certain 
persons who were found to have acquired 
-no interest in the tenancy at alland were 
strangers to the holding. The observations, 
‘therefore, that are to be found in that case 
must be taken to be limited tothe particular 
circumstances of that case. 

In these circumstances Iam of opinion 
that the view taken by the learned District 
Judge is correct and that this appeal should 
be dismissed with costa. 

Rankin, C. J.—1 agree. 

E. L. Appeal dismissed, 
` (1) 43 Ind. Oas. 742; 27 O. L. J. 385. 
qnis 97 Ind. Ces. 1016; 44 O. L. J, 127; A. I. R. 1936 
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CALCUTTA HIGH COURT. 
APPRAL FROM APrBLuaTA Degoes No. 2052 
or 1925. 

February 22,1928. — 

Present :—Sir George Olaus Rankin, Kr, 
Ohief Justice, and Justice Sir Chara 
Ohunder Ghose, Kr. 

KRISHNA LAL SADHU “AND ANOTBER— 
DEEBNDANTS— A PPRLLANTS 

^ teraus 

PRAMILA BALA DASSI—PLAINTIFFE 

— RESPONDENT, sfo—Wife! 

Life Assurance—Policy in favour of wife—Wryes 
mii do sue—Trust—Contract Act (IX of 1872), s. 2 
(d)—'Consideration'—Third party's right to  sue— 
Married Woman's Property Act (III of 1874), 8. 6. 

A Life Assurance Policy under which the amount 
of the policy is payable to the wife of the assured 
does not, by itself, apart from any Statute, create any 
trust in favour of the wife [p. 6:9, col. 2.] 

Money due under such a Policy would not pass 
onthe death ofthe assured, to his wife, but woul 
farm part of the assets of the estate of the deceased. 
ibid. We; 

l iea v. Mutual Reserve Fund Life Association 
(15), Shankar v Umabai (2) and Ishani Dasi v. Gopal 
Chandra Dey (3), followed. . ] 

Pokkunuri Balamba v. Kakaraparti Krishnayya 
(16), dissented from. . 

Deb Narain Dutt v. Chuni Lal Ghose (10) and 
Khwaja Mohammad Khan v. Hussaini Begam (11), 
commented upon. 

Per Rankin, C. J—Though cl (d) of 8.2 of the 
Contract Act widens the definition of “considera- 
tion" so as to enable a party to a contract io 
enforce the same in India in certain cases in which 
the English Law would regard that party as the 
recipient ofa purely voluntary promise and would 
refuse to him a right of action on the und of 
nudum pactum, thereis nothing in the said section 
to encourage the idea that contracts can be enforced in 
India by persons who are nof parties thereto except 
where there is an obligation in equity amounting to 
a trust arising out of the contract. (p. 662, col. 1) — 

Appeal against & decree of the Addi- 
tional District Judge, Jessore, dated the 
24th of April, 1925, affirming that of the 
First Munsif, Bongaon, dated the 17th of 


. June, 1924. 


Babu Rupendra Kumar Mitter, for the 
Appellants, 

Babu Karunamoy Ghose, for the Respond- 
ent. 


JUDGMENT. f 

Ghose, J.—In this case the main 
contention that has been urged on behalf 
of the two defendants, who are appellants 
before us, ia that the monies payable under a 
Policy of Insurance, being Policy No. 4667, 
issued by the Hindusthan Co-operative 
Insurance Society, Limited, did not form 
part of the assets of the estate of one 
Behari Lal Sircar deceased and that his 
widow, Pramila Bala Dassi, had no rights 
therein. In order to understand the 
precise significance of this contention, it 


114 I, O. 1929 


is necessary to set out the facts giving 
rise to the litigation out of which the 
present appeal has arisen. It appears 
‘that one Behari Lal Sircar insured his life 
on the 29th March, 1910, for a sum of 
Rs. 500. The material words of the Policy 
with which we are concerned are as 
follows:—“The Society hereby guarantees 
to insure that ifthe insured pays to the 
Society at their office in Caleutta on the 
fifth day of March, nineteen hundred and 
ten and each succeeding year up toand 
including the year of his death the sum of 
rupees twenty-one and annas eleven only 
or in lieu of any such annual premium the 
full number of instalments thereof as may 
be agreed upon (of which agreement the 
receipt granted by the Society shall be full 
and sufficient evidence) then upon proof to 
the satisfaction of the Office Committee of 
the Society of the death of theinsured and 
the title to the Policy, the Society will 
pay to rimati Pramila Bala Dassi, wife 
of the insured (hereinafter called the 
nominee) at the Head Office of the Society 
in Oaleutta or at the permanent residence 
of ihe nominee whichever may be 
preferred thesum of rupees five hundred 
only together with such additional sum 
or sums by way of profite as, according 
to the Society's Regulations, may accrue 
and become payable in respect of the 
Policy, after deducting therefrom (1) the 
balance of the premium, if any, payable in 
respect of the yearof the insured's death and 
$2 also other sum or sums, if any, due 
rom him to the Society." The assured 
paid all the premiums dueen the Policy 
till his death which took place some time 
in 1324 B.S. He died leaving him 
surviving the plaintiff, Pramila Bala 
Dassi, his widow and three sons, The 
sons were his heirs under the Hindu Law. 
On the death of the assured, the 
plaintif claimed the amount of the said 
Policy andit appeara that the Insurance 
Society were about to make payment to the 
plaintiff. The defendants Nos, 1 and 2 
who had obtained a decree against the sons 
of the deceased and the defendant No. 3, 
who had also obtained another decree 
against them attached the amount payable 
under the Policy in execution of their 
two decrees, The plaintiff, thereupon, 
preferred a claim under the provisions 
ofthe Oode of Civil Procedure, but her 
claim was disdilowed and the money due 
under the Policy was rateably distributed 
among the three execution creditors, 
Thereafter the present suit was brought 
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by the plaintiff for declaration of her title 
to the amount payable under the said Policy 
and for recovery of the money from the 
creditors. 

In the Court of first instance the plaint- 
iff's suit was contested only on behalf of 
defendants Nos. l and 2and it was held 
that the money due under the Policy 
became the property of the plaintiff, on 
the death of the deceased, and did ‘not 
form part of the assets of the estate left by 
him. The decree of the first Court ran 
as follows:—" Plaintiff to get a decree for 
the sum of Rg. 173-0-9 with proportionate 
costs for plaint and Pleader's fees, whole 
cost of the suit necessitated by the contest 
from defendants Nos. 1 and 2; and 
Rs. 326-15 3 with proportionate costs for 
the plaint and Pleader's feefrom defend- 
ant No. 3". The lower Appellate Oourt 
affirmed the «decree of the first Oourt. 
The defendant No.3 does not challenge 
the decree of the lower Appellate Court 
and, as stated above, the defendants Nos 1 
and 2are the appellants before us. On 
their behalf it is contended that having 
regard to the authorities viz,the cases of 
Jiban Krishna Mullik v. Nirupama Gupta 
(D), Shankar v. Umabai (2) and Ishani Dasi 
v. Gopıl Chandra Dey (3), it ought to be 
held that, having regard to the words used 
in the Policy, there was no trust created in 
favour of the plaintiff and that she was not 
entitled to realise the money in question from 
the Insurance Society and that the said 
money formed partof the assets of the estate 
of thedeceased Oa theother hand, it has been 
contended on bebalf of the plaintiff respond- 
ent that she was beneticially interested in 
the said Policy and that she alone was entitl- 
ed to enforce the claim arising thereunder. 
It has further been argaed that the Married 


Woman's Property Act of 1874 applies to - 


this case and that, therefore, it cannot be 
questioned there wasa trust in favour of 
the plaintiff and that the latter was entitled 
to realisethe money in question from 
the Insurance Society. It has also been 
contended that under the Code of Civil 
Procedure the execution creditors were not 
entitled to attach the amount of the Policy 
in execution of their decree, 

The question depends on whether the 
plaintiff was entitled to enforce her claim 
against the Insurance Society. If she was, 


(D 98 Ind. Oas 846; 53 O. 922; 30 O. W, N. 812; A. 
IL R. 1926 Cal. 1009. 
2) 19 Ind. Cas 733; 37 B. 471; 15 Bom. L. B. 390, 
g 25 Ind, Qas, 236; 20 O.L. J. 44; 180, W.N, 
1335, 
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then there could be no question that the 
money due under the Policy belonged to 
her and did not form part of the assets of 
the estate of the deceased The plaintiff 
was, no doubt, the nominee of the deceased; 
but she was no party to the contract be- 
tween the deceased and the Insurance 
Society. Under the English Law, if A 
contracts with B for a benefit to be given 
to C, although that was the object and 
purpose of the contract, C may not sueon 
that contract unless in cerlain excepted 
cases. The excepted cases are these: 
Where you can read on the whole ofthe 
deed or contract that the contracting party 
really was atrustes for a third person, 
then the third personmay gue. An illustra- 
tive case of this description is the case of 
Fletcher v. Fletcher (4). In that casea 
man covenanted with the trustee or a 
peraon whose name was introduced as 
trustee that after hia death, £60,000 of his 
property should be handed to that trustee 
in trust for the natural children of the 
covenanting party. It was held by 
Wigram, V. O., that, looking at the whole 
scope and purpose of the deed, it amounted 
to & declaration oftrust by the covenanting 
party for his natural children and that the 
latterhad a perfect right to sue to enforce 
the trust, although it was & voluntary trust. 
The second exception is the case of children 
undera marriage settlement, where per- 
Bons in contemplation of marriage make 
a settlement by way of contraet only for the 
benefit of, amongst othera, the children of 
the marriage. In English Law,the children 
of the marriage are said to be within the 
marriage consideration; everybody who is 
considered to be within the immediate 
purpose and intentof a marriage settle- 
mentistreated asa person from whom 
' consideration moves to the contracting 
party aad, therefore, the children of the 
marriage are treated as if they themselves, 
although, of course, they are not thenin 
existence, had given valuable consideration 
for the contract in the marriage settlement, 
This last second exceptionis referred to 
by Ootton, L. J.,in the case of Andrews v. 
Andrews (5) where His Lordship observed 
as follows:—''As a rule, the Court will not 
enforce a contract as distinguished from 
a trust at the instance of persons not 
parties to the contract:  Colyear v. 


NC (1844) 4 Haro 67 14 L. J, Oh. 06; 8 Jur. 1040; 67 

E. R. 564 

(5) (1880) 15 Oh. D, 948; 49 L. J, Oh. 756; 43 L. T. 
135; 28 W. R. 930, 
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Countess of Mulgrave (6). The Court 
would probably enforce a contract in 
a marriage settlement at the instance 
of the children of the marriage, but 
this is au. exception from the general rule 
in favour of those who are specially the 
objects of the settlement”. In the 
easeof Orr v. Union Bank of Scotland (7) it 
washeld that the mere payment of money 
by A to B, who is not C's agent with a 
direction to pay it to C,is revocable and 
confers no right of action upon C [see Moore 
v. Bushell (8); and forthe application of the 
same doctrine in equity: see Hill v, Royds (9). 
It is unnecessary for me to multi ply cases but 
the law on the subject will be found in 
Halsbury's Laws of England, Vol. 7, page 
312, and the illustrative cases collected in 
English and Empire Digest, Vol. 12, page 44 
et seq. 

lt is said, however, that in India the law 
is somewhat different and in support of 
this contention the ease of Deb Narain 
Dutt v. Chuni Lal Ghose (10) is referred to. 
Thatcase was decided after the decision 
of the Privy Council in the case of Khwaja 
Mohammad Khan v, Hussaini Begam (11). 
As I read this last oase,it was a case of 
acontract between Aand B, whereby it 
wasintended to secure a benefit to C,as a 
cestui que trust and the question arose 
whether C was entitled to sue in his 
ownright to enforce the trust, Their 
Lordships of the Judicial Committee held 
that under the agreement executed by A 
certain immoveable property wasspecifically 
charged for the payment of allowance, which 
A bound himself to pay to the plaintiff and 
that theplaintiff wasthe only pergon benefiei- 
ally entitled under it. The plaintiff was 
C. Their Lordships observed as follows:-— 
“First, it is contended,on the authority 
of Tweddle v. Atkinson (12), that as the 
plaintiff was no party to the agreement, 
she cannot take advantage of its provisions. 
With reference to this it is enough to say 
that the case relied upon was anaction 


„© (1830) 2 Keon 61; 51. J. Ch 335; 48 E. R. 559; 


|i EA 1 Macq, 513; 2 O. L. R. 1566. 
(8) oH 97 L. J. Ex. 3; 114 R. R. 984. 
i ra 8 Eq. 290;38 L. J. Ch. 538; 20 L. T. 


KOES 20 Ind. Cas. 630; 41 O. 137; 17 O. W, N. 1143; 
(11) T Ind. Gos. 237; 32 A. 410; 37 L A. 152; 140. 
W N. 865; 7 A.L. J. 871; (1910) M. W. N. 313; 8 M. 
L. T. 147; 12 O. L. J. 205; 12 Bom. L. R. 634; 20 M. L. 
J. 614 (P.O). 
(12) (1861 1B. & 8. 393; 30 L.J. Q. B. 265; 
(ss. 332; £ L. T. 408; 9 W.R. 781; 121 E 703; 
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ofassumpsit,and that the rule of com- 
mon lawon the basis of which it was dis- 
missed is not, in their Lordships’ opinion, 
applicable to the facts and circumstances 
of the present case. Herethe agreement 
executed by the defendant specifically 
charges immoveable property for the 
allowance which he binds himself to pay to 
the plaintiff; she is the only person bene- 
ficially entitled under it. In their eLord- 
ships’ judgment, although no party to the 
document, she is clearly entitled to proceed 
in equity to enforce her claim." 

Inthe oase of Deb Narain Dutt v. Chuni 
Lal Ghose (10) the transferee of a debtor's 
liability had acknowledged his obligation 
to the creditor for the debt tobe paid by 
him underthe provisions of a registered 
instrument,conveying to him all themoveable 
and immoveable properties of the original 
debtor andthe acknowledgment had been 
communicated to the creditor and accepted 
by him. In these circumstances it was held 
that the obligation undertaken by the 
transferee was for and intended to be 
for the benefit of the creditor and the 
creditor was.entitled to sue the transferee 
on the registered instrument. The facts 
in Deb Narain Duit's case (10) were some- 
what peculiar and, at first sight, it may seem 
that the decision proceeded onthe differ- 
ence between ‘consideration’ as definedin 
English.Law and as defined in the Indian 
Contract Act. Bata closer examination of 
the case justifies, in my opinion, the 
criticism passed on it by Page, J., in the 
case of Jiban Krishna  Mullik, v. 
Nirupama Gupta (1) and the judgment, 
when properly analysed, does not really 
go beyond the terms of the actual decision 
of their Lordships of theJudicial Committee 
in thecase of Khwaja Mohammad Khan 
v. Hussaini Begxm (11). The same remarks 
apply tothe case of Dwarka Nath Ash 
v. Prya Nath Malki (13) In this con- 
nexion reference may be made to an English 
case where the facts were as follows :— 
A tradesman made a Will, bequeathing 
an interest to M, his wife's sister. M 
married. Her husbaud and the testator 
entered into partnership articles with a pro- 
viso that if the testator should die during 
the partnership, his widow should be entitled 
to his intereat, It was held by Turner, V. O., 
[Page v. Cox (14)] that the effect of the 


13) 36 Ind. Oas. 792; 22 O. W., N. 279; 27 OL J. 
wi” (1852) 10 Hare 168; 68H, R. 882; 90 R, R. 
14. 
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agreement between M's husband and 
the testator was to create an obligation in 
equity upon the surviving partner and in 
that respect it did not differ from a trust, i.e., 
that the partnership articles created a trust 
in favour of the widow. He further 
held that a trust could not be the less 
capable of being enforced because it was- 
founded on contract, 

The point now before us for determina- 
tion is, in my opinion, covered by authority, 
see Cleaver v. Mutual Reserve Fund Life 
Association (15). There the money due 
undera Life Assurance Policy was pay- 
ableto awife, if living, otherwise tothe 
legal personal representatives of the as- 
sured. Lord Esher, M. R., observed ag 
follows :—" The contract is with the hug- 
band, and with no body else. The wife is 
no party toit. Apart from the Statute, the 
right tosue on such a contract would clearly 
pass to the legal personal representatives of 
the husband. The promise is one which 
could only take effect upon his death and, 
therefore, it must ba meant to be enforced 
by them. It does not seem to me that, 
apart from the Statute, such a Policy 
would create any trust ia favour of the 
wife. James Maybrick might have altered 
the destination of the money at any time, 
and might have dealt with it by Will or 
settlement....[ think that, apart from the 
Statute, no intereat would have passed to 
the wife by reason merely of her being 
named in the Policy”. Thiscase has been 
followed in Bombay in the case of 
Shankar v. Umabai (2) and in Oaleutta 
in the case of Ishani Dasi v Gopal 
Chandra Dey (3). Ia my opinion I can see 
nothing in the present case which would 
justify me to distinguish it from the cases 
referred to above. The result is that the 
first contention on behalf ofthe respondent 
must be negatived. 

The second contention is that the Married 
Woman's Property Act of 1874 is applic- 
able to this case and that, by virtue of 
‘s. 6 of the Act, a trast has been created in 
favour of the plaintiff. Of courae, if this 
contention is well-founded, the plaintiff is 
entitled tosucceed. ‘In my opinion, the 
correct rale has been laid dowa by Fletcher 
and Richardson, JJ., in the case 
of [shani Dasi v. Gopal Chandra Dey (8) 
and for the reasons given by them, I am of 
opinion that the Married Woman's Proper- 
ty Act does not apply to this case and that 
the plaintiff cannot invoke in aid the pro- 

2) 1Q. B. 117; 61 L. J. Q. B. 128; 66 L, 
sx oW. R, 235; 58 J. P. 180, 1 
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visions of s. 6 thereof. In other words, we 
ought not to follow the decision in 
Pokkunuri Balamba v. Kakaraparti Krish. 
nayya (16). The second contention urged 
on behalf of the respondent must also be 
negatived. 

The third contention is absolutely devoid 

of substance and there is nothing in s. 00, 
Civil Procedure Code, which could prevent 
the creditors of the sons of the deceased 
from attaching the money payable under 
the Policy, 
' In my opinion, this appeal succeeds and 
must be allowed with costs. The defend- 
ants Nos. 1 and 2 willalso be entitled to the 
costs in the Courts below. 


Rankin, ©. J.—I agree. Clause (d) of 
s. 2 of the Contract Act widens the defini- 
tion of "consideration" so as to enable a 
party toa contract to enforce the same in 
India in certain cases in which the English 
Law would regard that party as the recipi- 
entof a purely voluntary promise and would 
refuse tohima right of action on the 
ground of nudum pactum. Not only, how- 
ever, is there nothing in 8. 2 to encourage 
the idea that contracte can be enforced by 
a person who is not a party to the contract, 
but this notion is rigidly excluded by the 
definition of 'promisor' and ‘promisee’. 
The decision of Tweddle v. -Atkinson (12) 
was a decision at law and was unaffected 
by the rules ofequity. For this reason 
the Judicial Committee in Khwaja 
Mohammad Khan v. Hussaini Begam (11) 
regarded it as inapplicable to the facts of 
_ the case before them where the agreement 
included a specific charge on immoveable 
property. In my judgment it is erroneous 
on the basis of that case or on the observa- 
tions of Jenkins, O. J., in Deb Narain Dutt 
v. Chuni LalGhose (10) to suppose that in 
India persons who are not parties to a 
contract can be admitted to sue thereon, 
éxcept where there is an obligation in 
equity amounting to a trust arising out 
of the contract. I say nothing as to whether. 
special rules of law may be applicable to 
communities among whom marriages are 
contracted for minors by parents and 
guardjans, but putting aside such cases, I 
` gee no reason to think that the law in India 
contains 9 series of exceptions to the 
principle that a contract can only be sued 
upon as such by a party thereto. A trust 
may be founded on a contract and is 
capable of being enforced by a party to 


(1d) 20 Ind. Oas 934; 37 M. 483; 25 M. L, 3.66; (191 
M. W. N, 697; 14 M, L. T, 303. ee 
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the trust in appropriate proceedings as was 
pointed out in’ Page v. Cox (14). It is 
another matter altogether to say that 
a person not a party to a contract 
may bring & suit upon the contract 
by reason of near relationship: to the 
promisee,  Nearnessof relationship is.a 
fact which,like many other facte, cannot 
be disregarded in determining the question 
whether or not a trust arises out of or is 
founded ona contract, but it has no other 
importance. Oases such as the present can 
be decided, and ought to be decided, on- 
the settled principles of equity. In 
Cleaver's case (15) the Court considered 
whether the Policy amounted to a trust for 
the widow and, having found that it did not, 
determined the matter by the ordinary law 
of contract. This, in my judgment, is the only 
method which can be justified in principle. 
To herk back to such cases’ as Daiton v. 
Poole (17) and Bourne v. Mason (18) is, in my 
judgment, a clear mistake and the mistake 
ja not cured by the circumstance tLat 
under the Oontract Act, the definition of 
“consideration” is wider than in English 
Law. 

A. Appeal allowed. 

m (1688) 2 Lev. 210; 83 E. R. 523. 

18) (1680) 1 Ven. 6; 80 E. R. 5. 





CALCUTTA HIGH COURT. 
Civi? Rove No, 387 or 1928, f 
June 11, 1928. 
Present : —Mr. Justice Mitter. 
SEORETARY or STA'TE-—DBFBNDANT — 
PRTITIONBE 


versus 
KALI BRAHMA OHATTERJEE— 
PraiwTIPF—OPPos1TB PARTY. 

Tori—Damage caused by fire from steam engine — 
Liability of Railway Companies. 

Legislature by authorising the use of steam 
engines on its lines of Hailway impliedly in- 
demnifies Companies against the damage caused 
by fire escaping from the engine, provided they are 
of the best construction and proper safeguards are 
used for minimising the risk of damage by fire. [p. 
665, col. 2.] 

[Case-law discussed. | 

Rule against the decree of the, Small 
Cause Court Judge, Jangipur. 

Messrs. Torick Ameer Ali, Ambika Pada 
Choudhari and Bhabesh Narayan Bose, for 
the Petitioner, ` 

Measrs. Jadunath Kanjilal and Subodh 
Chandra Dutt, for the Opposite Party. 


JUDGMENT,—The question raised 
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by this Rule is one of considerable import- 
ance, This Rule was obtained on behalf of 
the Secretary of State for India, who is 
the defendant in the action, and was issued 
on the  plaintiffopposite party to show 
cause why the decree of the Small Cause 
Oourt Judge of Jangipur in his favour 
should not be set aside. The Rule relates 
toan action commenced by the plaintiff- 
opposite party for recovery ofa cerain gum 
as damages on the allegation that on the 
18th February, 1927, his house and other 
properties were destroyed by fire caused 
by sparks coming out of the engine attach- 
ed to Sahebgunge Howrah passenger train 
(Down train No. 50) and that the said damage 
was caused by the neglect of the E.I Ry.|Co., 
and its agents or servants for which the 
defendant Company is liable. To this action 
the Agent of the E. I. Ry. and the Secretary 
ofjState for India in Council were made 
parties. The Agent's defence was that 
as the administration of the E. I. Ry. had 
been taken over by the Government 
he was not a necessary party. The Secretary 
of Btate rested his defence on several 
grounds, viz, (i) the fire was not 
 eauged by spark emitting out of the engine; 
(it) damage was not caused byany act on 
the partof the Railway Administration or 
ita servants; (iii) the engine attached to 
the passenger train wasan A class engine 
and was fitted with fire-arrester and per- 


forated damper and it was not possible: 


for sparks to remain alive and set fire to 
a house situated at & distance of 115 feet 
from the Railway line where the fire is said 
to have originated; (iv) the plaint was 
vague as it did not disclose particulars of 
the negligenceof the Railway Administra- 
tion oritsservante,which had resulted in 
the fire. The plaintiff was asked by the 
Qourt to furnish particulars of acts of 
negligence on the part of the Railway 
Administration or its servants. No such 
particulars of negligence or carelessness 
were furnished. On the day of hearing when 
witnesses were being examined on plaint- 
iffs side a new case was made out to the 
effect that the engine fire was poked by the 
driver and sparks were emitted. 

On these pleadings, the Munsif, after 
taking evidence, found in favour of the 
plaintiff and reached the following conclu- 
gions:— 

(4) I believe the evidence of plaintiff and 
his witnesses to be true and hold that the 
fire to Hari Maji's house was caused by the 
gpark of the engine dueto poking by the 
driver or tbe man who has not been 
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examined to give a denial and that the 
fire spread to the huts of the plaintiff. 

“(it) In this case plaintiff has proved that 
though there was dry wind blowing and 
though there were straw huts lying near 
the Railway line the driver or the fireman 
poked the fireof the engine against rules’ 
and was guilty of negligence or carelessness, ' 
It was due to this act of carelessness that 
the fire spread from Hari Maji's house to 
plaintiff's house. 

“(iit) The engine of 56 Down train was a 
O class engine fitted with spark-arrester and 
perforated damper, É 

“(iv) It is admitted that even in a O class 
engine it is possible for aparks to come out 
if the fire is poked by a driver or fireman, - 
but that the spark is not potent to cause 
the damage and to run at some distance.” 

The second finding above referred to ia’ 
challenged on behalf of the Secretary of’ 
State and it is said that there was no rule 
which forbade the driver from poking the 
fire of the engine, and this finding’ that the’ 
driver poked the fire against rules is based” 
on no evidence. No rule to that effect was 
produced before me, It was also not pro- 
duced before the Munsif. This finding, 
therefore, must be set aside. The question 
which, therefore, arisesis whether a Railway 
Company which had been authorized to 
run locomotive engines on its line of Railway, 
under the statutory powers given to it, is 
liable for damages caused by fire which had 
escaped from its engine although the Oom- 
pany tookall reasonable care to provide 
against such. fire by the use of engine of 
the best construction fitted with fire-arrester 
and perforateddamper. The argument of 
the learned Standing Counsel, who appears 
for the Secretary of State, is that as the E, 1. 
Ry. Oo. have got statutory powers to use 
locomotive for hauling their trains, the’ 
necessary use of fire in them, and the 
occasional escape of sparks from them, 
must have been anticipated,and, therefore, 
if every reasonable precaution is taken 
dgainst such escapes the Railway Oom- 
panies are relieved of the consequence of 
any fires resulting from sparks accidentally 
escaping. It is argued that the lower 
Court was wrong in holding that, * the 
poking was against rules and that, on the 
other hand, the lower Court should have 
held that poking was necessary for main- 
taining the necessary. steam for running 
the train. If, as it hasbeen shown in this 
case that the Railway Company ran an 
engine provided with fire-arrester, etc., the 
defendant is relieved of liability if 
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notwithstanding these precautions 
escaped. 

it is contended, on the other hand, on 
behalf of the opposite party that it was no 
defence that all possible care and skill had 
been used in the constraction of the 
engines to prevent the escape of sparks 
and the burden was on the Railway 
Company to show that there was no 
negligence on their part. In support of 
this contention reference has been made to 
Powell v. Fall (1) and to Smith v. L. & S. 
W. Ry Co. (2). 

Inthe case of Powell v. Fall (1) the de- 
fendant was held liable for damage caused 
by the escape of fire from locomotive steam 
engines used by them, and,it is true, that 
it washeld to be no defence that all pos- 
sible care and skill had been used in the 
construction and management of these 
engines to prevent the escape of sparks. 
But the fact which distinguishes the present 
ease from that is that in that case the 
engine was not used under any statutory 
authority which granted any protection 
against the ordinary rule of liability at 
common law. Iteeems clear that that is 
notacase of absolute liability for fire at 
all, but is merely illustrative of the familiar 
principle that if any operation cannot be 
carried on without causing damage by the 
escape of deleterious or dangerous things 
the carrying on of that operation is an 
actionable nuisance and it is no defence 
thatall possiblecare and skill were used 
to prevent the injury or damage done by 


fire 


16. 

The facta of the case of Smith v. L. & S. 
W. Ry. Co. (2) are distinguishable from the 
facts of the present case. In that case the 
servants of the defendant Company during 
exceptionally dry weather, cut the graes 
and hedges along the line, and left the 
cuttings lying there in heaps for a 
fortnight. A spark from a passing train 
ignited these cuttings and a high wind 
sprang up and carried the fire acrogs a 
stubble field and a public road to the 
plaintiff's soijan: situated 200 yards from 
the Railwəy. There it was held that it was 
for the Jury to decide what the defendante’ 
gervgnts ought as reasonable men to have 
contemplated as the result of leaving the 
cuttings and trimmings where and as they 
did. Now it can scarcely be doubted that 


(1) (1860) 5 Q. B. D1 597; 49 L.J. Q. B. 428; 43 L. 


(2) (1871) 8 O, P. 14; 40 L, J, O. P. 91: 2 : 
199. rx RE . ; 23 L, T. 678; 
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the defendants were bound in such a manner 
knowing that traing were passing from 
which sparks might fall on them to remove 
these heaps of trimmings, and at any rate it 
was a question for the Jury whether it was 
not negligentfor them not todo In this case 
the liability was based on the negligence of 
the Railway Company in leaving combustible 
matter along the banks of the Railway likely 
to bg ignited by sparks from the engine 
although they used properly equipped .en- 
gines in & proper manner. 

The true rule applicable to the present 
case is thatwhich had been laid down in 
the caseof Vaughan v. Taff Vale Ry. Co. 
(3) where the defendant Oompany having 
statutory authority to use locomotive steam 
engines was held not liable for a fire caused 
by an escape of the sparks, it being proved 
that the engines were constructed with all 
due care and skill and that it was wholly 
impossible to prevent the escape of sparks. 
At common law it would have been an 
actionable nuisance to use engines which 
were such a source of danger; and it would 
have been no defence that they had been 
made assafe as they could be: see Jones v. 
Festiniog Ry. (4) This last case is of 
the same ty pe of cases as Powell v, Fall (1), 
&bove referred to, where the engines were 
not run under some statutory authority. 
Statutory protection is, however, possessed 
by Railway Companies in respect of various 
nuisances which are necessarily incident to 
the management of their business, e.g., noise 
and vibration: see Hammersmith and City 
Ry. v. Brand (5) and L. B. and. 8. C. Ry. v. 
Truman (6). 

The case of Powell v. Fall (1) relied on by 
the learned Advocate for the opposite-party 
lays down this principle that where the 
defendants make use of locomotive engines 
without having obtained the necessary 
authority of the law and the plaintiff suffers 
damage by reason of fire proceeding from 
the same they are liable though not guilty 
ofany negligence in the management of the 
engines and the case of Vaughan v. Taff 
Vale Ry. Co, (3) illustrates therule thatintbe 
game case they would not have been liable 
had they had the proper authority. This 


(3) (1860) 5H  & N.679; 29 I.J. Ex. 247; 6 Jur. 
(5.8) 899; 2 L. T. 394; 8 W. R. 549; 157 E. R.1351; 
190 R. R. 779. . 

(4) (1868) 3 6. B 738; 9B. & f. 835; 37 L. J. Q.B. 
214; 18 L, T. 902: 17 W. R. 28. 

(©) (1869) 4 H. L. 171; 38 L. J. Q. B. 265; 21 L. T. 
238; 18 W. R. 12. 

6, (1888) 11 A. O. 45; 55 L. J. Oh. 354; 54 L. T. 250; 

34 W. R. 657; 50 J. P. 388, 
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latter case was followed by the Privy Coun- 
cil in Canadian Pacific Ry. Co. v. Roy (1) 
where their Lordships of the Judicia 
Committee of the Privy Oouncil laid it 
down that a Railway Company authorized by 
Statute to carry on its Railway undertaking 
in the place and by the means adopted, is 
not responsible in damages for injury not 
caused by negligence but by the ordinary 
and normal use of its Railway or, in qther 
words, by proper execution of the power 
conferred by Statute. It is true that jn. that 
case there was no question of the appellants 
having been guilty of negligence in the 
management of their engine or its appliance 
being defective. 

It is a significant circumstance in the 
present case that the fact of the poking of 
the fire either by the engine driver or the 
fireman did not form any item of the 
particulars of negligence on which the 
claim of the plaintiffs was founded, and 
yet it is upon this the Munsif has-founded 
his judgment on the question of the negli- 
gence of the defendant Company's servants, 

My decision proceede, however, on the 
assumption that there was poking of the 
fire by the driver and that such poking was 
necessary in theordinary course for maintain- 
ing steam. In poking the fire the servants 
of the Company did nothing more than what 
was necessary for the running of the train 
and if notwithstanding all precautions 
known to science taken by the Railway 
Oompany to prevent damage by fire occur- 
ring the sparks were emitted, the Company 
cannot be held liable. This principle has 
been lucidly expounded by Lord Hatherley 
inthe case of Geddis v. Proprietors of Bann 
Reservior (8), thus:— 

"If a Company, in the position of the de- 
fendants there, has done nothing but that 
which the Act authorized—nay, may ina 
sense be said to have directed—and if the 
damage which arises therefrom, is notowing 
to any negligence on the part of the 
Company in the mode of executing or carry- 
ing into effect the powera given by the Act, 
then the person who isiajuriously affected 
by that which has been done, must either 
find in the Act of Parliament something 
which gives him compensation, or he must 
be content to be deprived of that compensa- 
tion, because there has been nothing done 
which is inconsistent with the powera 
conferred by the’Act, and with the proper 
execution of those powers, My Lords, I say 

(T) (1902) A. O. 230; 71L.d.P.0. 51; 50 W. R. 415; 

L T.127; 18 T, L. R, 200. 

(8) (1878) 3 A. C. 430 at p. 438. 
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the proper mode of executing those powers, 
because it appears to me that it is very 
neatly and appositely put by Mr. Baron 
Fitzgerald, in giving his judgment in the 
Court of Exchequer Chamber, in this form. 
Mr. Baron Fitzgerald says, ‘The substantial 
question raised on the pleadings in the first 
and second counts ofthe declaration, appears 
to me to be whether these acts of the 
defendants were done in a due exercise of 
their authority, under the local and person- 
al Statute which has been mentioned, with- 
out negligence,’ " 

The view which I take is supported by 
the case of Port Glasgow & Newark Sail 
Cloth Co. v. Caledonian Ry. (9) in which it 
was held that the Legislature by authorizin g 
the use of steam engines on Railways has 
impliedly indemnified Railway Companies 
against the consequence of the use of such 
engines, provided they are of the best con- 
struction, and that the proper safeguards 
are used for minimizing the risk of fire 
damage. 

I think this Rule must be made absolute, 
The decree of the Small Oause Oourt Judge 
must be set aside and plaintiff's suit must 
be dismissed. 


I fally sympathize with the plaintiff in 
his distress—in the loss of his house by fire 
but Ihave to administer the law as 1 find 
it, Iam convinced that the principle for 
which the Secretary of State contends is 
supported by English Jurisprudence by 
which Courts in India are governed in ail 
casesin which there is no codified law. In 
zingland, however, the Railway Fires Act of. 
1905 (5 Ed. VIT, c. 11) has been enacted; 
this Act has to some extent altered the law 
as laid down in Vaughan v. Taff Vale Ry. Co. 
(3)forit provides that, Railway Oompany 
shall be liable, notwithstanding their 
statutory authority to the extent of £lu0 at 
the most for damage done to agricultural 
land or crops by the escape of sparks and 
cinders from locomotive engines; but ihere 
is no such legislation here in India and the 
rule in the leading case of Vaughan v. Taff 
Vale Ry. Co. (3) must govern the present 
case. I can find nofactq which can distinguish 
the present case from that ofthe Vaughan's 
case (3). Vaughan was the proprietor 
ofa plantation adjoining the embankment 
ofthe Tuff Vale Railway Company. One 
day the plantation was discovered to be on 
fire, and eight acres of it were burnt. It 
was not disputed that it had taken fire from 
a spark from one of the defendants’ engines, 


(9) (1893) W. N. 29. 
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but they contended, and it was decided, 
that they were not responsibleas they were 
authorized to use such engines and had 
adopted every presaution that science 
could suggest to pravent injury: Vaughan v. 
Taff Vale Ry. Co. (3). 

I have given my most anxious consider- 
ation to this case and for the reasons I have 
given this Rule must be made absolute, but, 
in the circumstances of the present case, 
there will be no order as to costs, 

R. L. Rule made absolute. 


CALCUTTA HIGH COURT. 

ÅPPSAL FROM APPELLATE DaogEB No, 1061 

oF 1926. 
July 17, 1928. 
Present :—Mr. Justice Mukerji and 
Mr. Justice Bose. 
SATYA RANJAN ROY AND ANOTBBR 
—DEAFENDANTS—APPBLLANT3 

versus $ 

ANNAPURNA DASI—PLAINTIFF— 

, RHBPONDENT. 

Hindu Wills Act (X XI of 1870), applicability of— 
Succession Act (X X XIX of 1925), s. 124 —Construction 
of Will—Repugnant clauses —A bsolute estate followed 
by gift over—Validity of gift—Eule in Edwards 
v. Edwards. ý 

The mers re-distribution of territories will not 
by itself make the Hindu Wills Act inapplicable to 
a place in which it was already in force. [p. 687, 
"col. 2. 

It i &n established rule in the construction of 
Wills that where two clauses of gift are irreconcil- 
able so that they cannot possibly stand together. 
the clause or gift which is posterior in local 
position shall prevail, the subsequent words being 
considered to denote & subsequent intention and 
a Willcan, therefore, be seldom void for mere 
repugnancy. This rule, however, only applies where 
the latter gift shows with reasonable certainty that 
the testator did not mean the prior gift to take 
effect according to itg terms. [p. 668, col. 1.] 

Where there is an absolute gift to vest im 


possession at a future time, and a giftover in case - 


the legatee should die without issue living at his 
decease, this prima facie is to be taken to mean if 
he should die without igsue before he ia entitled 
io callfor delivery as ib would be very inconveni- 
ent tifat after delivery the subject of gift should 
be liable to go over. |p. 688, col. 2.] 

A Hindu may create a life-estate or successive 
life-estates, but a series of absolute estates defeasible 
in succession on the happening of an uncertain 
event cannot be considered as a succession of life- 
estates; it can only be considered as an attempt to 
create an estate of inheritance which is not recog- 
nised by Hindu Law. p: 670, col 1] 

Where a Hindu, by his Will constituted his son 
malik ofl?-annas share on his death with absolute 
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powers of gift and sale, but provided further that 
on the death of the son without issue during the 
lifetime of the testator's wife, L1-annas share should go 
to his nephews and the remaining l-anna to his 
wife, and the adopted son died without any issue: 

Held, that the gift over to the nephews was in- 
operative, from whatever point of view the Will may 
be looked at. [ibid] ; 

Appeal from the decree of the 
Subordinate Judge, Second Oourt of Sylhet, 
dated sthe 3rd November, 1925, affirming 
thatef the Munsif, First Oourt of Habigunj,' 
dated the 14th June, 1924, 


Mr. Gopal Chandra Das, Babus Jajneswar 
Mazumdar and Nikunja Behary Rey, for 
the Appellants, 

‘Dr. Nares Chandra Sen Gupta and Babu 
Jatindra Mohan Chaudhry, for the Re- 
spondents, 


JUDGMENT.—Kali Kishore Roy, 
Mathur Chandra Roy and Mukunda Oban- 
dra Roy were three brothers, each of them 
having sone-third share in their joint family: 
properties. Kali Kishore died leaving five 
sons, namely, the defendants;Nos. 1 to 4 and 
one Rama Kanta Roy now deceased, 
Mathur Chandra then died leaving a son: 
the defendant No.5. Mukunda thereafter 
died leaving a widow, the plaintiff 
Annapurna and a female child then in 
arms. 

Mukunda left a Will. The preamble to 


.the Will recited that Kali Kishore in 


his lifetime had given permission 
to him to adopt as his son Kali 
Kishore’s son Rama Kantaandhe gave 


permission te his wife Annapurna to adopt 


after his death the said Rama Kanta 
as hisson. The Will then provided: — 

“ Both of them (meaning Annapurna and 
Rama Kanta) do enjoy as my heirs and 
successors according to the terms and 
conditions of the achalpatra (meanin 
the Will) as executed by me and as laid 
down in the paragraphs following none of 
them shall be entitled to violate the same, " 

In para lofthe Will it was provided that 
taking his one-third share es 16-annas Rama 
Kaota, on his death, would as ‘malik’ get 
12 annas thereof and the other four sons of 
Kali Kishore would get the remaining 4 
&nn88. 

It is stated:— 

"On my death the said Sreemans (all 
the five sons of Kali Kishore had been 
described as Sreemans before) shall give 
&nd take their respective shares being 
entitled to the same in absolute right with 
powers of gift and sale according to the 
shares mentioned above, " 
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In para.2 it was enjoined that the 
adopted son Rama Kanta would have to 
maintain Annapurna out of his own 
share. Mathur  Ohandra evidently was 
alive at the date of the Will and it was 
provided that the adopted son would 
perform the obsequies of the testator 
(para. 2) and give in marriage his daughter 
who was an infant (para. 3) according to 
the advice of Mathur Ohandra. ° 

Paragraph 4 expressed a hope that the 
testator himself would adopt the son, if 
possible, in his lifetime and it provided 
that so long as the eaid adopted son Rama 
Kenta or the other sons of Kali Kishore 
did not attain majority, Mathur Ohandra 
will act as manager on their behalf with 
full powers and his acts woald be binding 
on the minors on their attaining majority. 

Paragraph 5 ran thus:— 

“God forbid, if the said adopted son die 
during the lifetimeofmy wife without leaving 
any other heirs, then 11 annas out of the 12 
annas moveable and immoveable properties 
of my adopted son left by me as mentioned 
in the achalpatra shall go to my nephews 
(meaning the three sons of Kali Kishore and 
one of Mathur Chandra) in equal shares, 
and my wife the said Annapurna Dasi 
shall be entitled toa life estate in respect 
of l-anna ehare out of the 16-annas of the 
moveable and immoveable properties left 
by me." 

Paragraph 6 provided that ifthere was 
difference or disagreement between the 
widow and the adopted son the widow shall 
have “power to enjoy, appropriate to her- 
self, give away Or sell | anna out of the 12- 
annas of the adopted son in lieu of her 
maintenance.” 

It has been found by both the Courts 
below that the adoption of Rama Kanta was 
made during the lifetime of Kali Kishore 
and Mukunda by the formal giving and tak- 
ingofthe boy. Rama Kanta died in 1313 
without any issue, 

Certain properties having been sold for 
arrears of revenue there arose a dispute as 
regards the surplus sale-proceeds that were 
in deposit in the Oollectorate. The plaintiff 
claimed that Rama Kanta had 12-annas out of 
the one-third share of Mukunda in joint pro- 
perties, thatistosay,an one-fourthshareinthe 
said properties and that Rama Kanta had also 
an one fifth share in the properties asa 
natural son of Kali Kishore, and that she as 
Rama Kanta's adoptive mother was entitled 
to both the said shares and she asked for 
certain reliefs on that footing. The Muasif 
gave her a decree on the footing of her hav- 
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ing a 4-annas share, as having inherited the 
same from Rama Kanta. The Subordinate 
Judge, on appeal, has affirmed that decision, 
The defendants have then appealed to this 
Oourt. 


The controversy in the appeal centres 
round the question whether as contemplated 
in and provided for by para, b of the 
Will Rama Kanta having died without any 
issue, the defendants are entitled to an 1l- 
annas share out of Rama Kanta's 12-annas 
share. There wasa minor contention urged 
on behalf of the appellants to the effect that 
the Will relates to a place in the District of 
Sylhet which, though it was included in 
the Bengal Presidency in 1870 when the 
Hindu Wills Act was passed, was transfer- 
red to the Province of Assam before 1883 
when the Will wgs executed, and that, there- 
fore, the Act will not apply tothe Will This 
argument hasno substanceas the re-distribu- 
tion ofthe territories would not, by itself, 
make the Act inapplicable to a place in 
which it was already in force (vide Indian 
Councils Act, 1861, 24 & 25 Vic. c. 67,8, 47). 


An elaborate and learned argument has 
been presented before us based on s. 
lli (now s. 124) of the Indian Succes- 
sion Act. Before dealing with it it is neces- 
sary to construe the Will in order tosee what 
was the interest that was bequeathed to 
Rama Kanta. The Will constituted the 
adopted son malik of a 12-annas share on the 
death of the testator, entitled thereto in 
absolute right with powers of gift and sale 
(para. 1) The said 12 annas share was 
described asthe share of Rama Kanta out 
of which on the happening of a contingen- 
cy (namely, his death without issue during 
Annapurna’s lieftime) 11 annas.would go to 
thedefendantsin equalshareand the remain- 
ing l anna to Annapurna as a life-estate, 
(para 5); orin the happening of another 
contingency during the lifetime of Rama 
Kanta (namely adifference or disagreement 
between Annapurna and Rama Kanta) An- 
Hapurna would get a 1-anna share in lieu of 
her maintenance (para. 6). Leaving aside 
the l-anna share which was to be dealt with 
in the event of a differtnce or disgreement 
between Rama Kanta and Annapurna under 
para. 6, or which would go to Anna- 
purna as a life-estate in the event of Rama 
Kanta's death without issue during the life- 
time of Annapurna under para. 5, the 
position seems to be that there is an appa- 
rent repugnancy, because para. 1 gives 
an absolute estate to Rama Kanta while 
para, 5 purports to dispose of it again, 
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The rule of construction in such a case has 
been stated thus in Jarman on Wills, 6th 
Edition, Vol, 1, pages 565-565. 

Mr. Jarman states the general rale thus: 
“Doubt is sometimes cast upon the inten- 
tion of the testator by the repugnancy or 
contradiction between the several parts of 
his Will, though each part taken separately, 
is sufficiently definite and intelligible. In 
such cases the context (which is so often 
successfully resorted to for the purpose of 
throwing lighton a doubtful passage) be- 
comes itself the source of. obscurity; and 
unless some principle of construction can 
be found authorising the adoption of one, 
and the rejection of the other of the con- 
trariant parts, both are necessarily void, each 
having the effect of neutralising and frust- 
rating the other. Witha view to prevent 
this most undesirable result, it has become 
an established rule in the construction of 
Wills that where two clauses of gift 
are irreconcilable so that they can- 
not possibly stand together, the clause or 
gift which is posterior in local position 
shall prevail, the subsequent words being 
considered to denote a subsequent inten- 
tion. Hence itis obvious that a Will can 
seldom be absolutely void by mererepug- 
NANOJ abaan aka je canes It must be borne 
in mind, however, that the rule only applies 
where the latter gift shows with reasonable 
certainty that the testator did not mean the 
prior gift to take effect according to its 
terms. Thesimplest example of the general 
ruleis where a gift to A apparently absolute, 
is cut down to a life-estate by a sub- 
sequent direction that on A's death the 
property is to go to B. There are numerous 
authorities to this effect. But the sub- 
sequent direction must be unambiguous, 
And where there is an absolute gift, of 
property to A, witha gift to B, in the 
event of A dying without having disposed 
of it, ora gift to B of what remains at 
A’s death the question of the effect of 
the words is often a difficult one, and the 
authorities,as might be expected, are nôt 
wholly consistent”. 

The question, therefore, isa pure ques- 
tion of construction, and treating it as 
guelt one has to read the whole Will to- 
gether and say whether the testator in- 
tended that Rama Kanta would not, merely 
because he might die issueless and with- 
in the lifetime of Annapurna, be compe- 
tent to deal with the 11-annas share though 
he was constituted malikin respect of it 
with power of gift and sale from the 
time of testator's death. Itis difficult to 
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gather such an intention from the words 
of the Will, or in other words, it cannot be 
said that the directions are at all unam- 
biguous as showing that the absolute interest 
created in Rama Kanta by the first 
paragraph of the Will wasin any way 
cut down by the gift over providedfor in 
para, 5, If this view is correct, 
then even if the testator meant that in 
the event of Rama Kanta, who would 
take an absolute interest, failing to dispose 
ofit or part of it and dying issueless and 
within the lifetime of Annapurna, the 
19-annas should be divided between Anna- 
purna and the nephews the provision as 
to gift overis void as formulating a law 
of succession unknown to Hindu Law. 

If, however, no absolute interest was 
created in Rama Kanta, the question 
would arise whether in view of s. 124 of 
the Indian Succession Act the gift over 
in favour of the defendants is void. 
The appellants have argued that it is a 
contingent bequest which should take 
effect and that s, 124 will not affect it; 
while the respondent argues to the con- 
trary, The section embodies what is known 
as the 4th rule in, Edwards v. Edwards (1) 
and was enunciated by Sir John Romilly (?) 
in these words: “Where there is an 
absolute gift to vest in possession at a 
future time, and a gift over in case the 
legatee should die without issue living 
at his decease, this prima facie is to be 
taken to mean if he should die without 
issue before he is entitled to call for 
delivery as*it would be very inconvenient 
that after delivery the subject of gift 
should be liable to go over.” This rule 
has been authoritatively modified by the 
House of Lords in the two cases of 
O'Mahoney v. Burdett (2)and Ingram v. 
Soutten (3). In the former case Lord 
Hatherley said: “Where the Oourt has 
found upon the face of the Will a positive 
direction to pay over the personalty to 
the legatee, or to make a distribution 
among several legatees at a given time, 
the period of distribution being fixed at 
which, as itappearsfrom the face of the 
Will, the whole estate was intended to be 
entirely disposed of and divided, and to 
pass from the hands of the executors, the 
Courts have laid hold of that circumstance 


(D (1852) 15 Bear 357 31 LJ. Oh. 324; 16 Jur. 

259: 51 E. R. 576; 92 R. R. 464. 

D O81) TE L 388, 31 L. T. 705; 23 W. R. 
1 


(2 (1875) 7 H. L, 498; 44 L, J. Oh. 55; 31 L T. 
215; 23 W. R. 363, 
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to say, ‘we hold this defeasance to be before 
that period of distribution arrives’, holding 
itto be an unreasonable construction of 
the testator's Will tosay that he directed on 
the one hand that the money shall be 
absolutely paid and divided and distributed, 
and put into the hands of those, who having 
itin their hands, will, of course, spend it 
without farther trust, and,on the other 
hand, that a subsequent event namely a 
certain person's dying childless affer 
that distribution has taken place, should 
divest the property, that isto say, make 
it necessary for the executor to take steps 
to get back again, and re-call that money 
which he had paid in order to hand it over 
to those who would take under the execu- 
tory devise . . the period to which the 
executory devise will be referred will be 
the period of the death of the first taker, 
unless there are other circumstances and 
directions in the Will which ere inconsistent 
with that disposition." Whatever conse- 
quences might follow from the application 
ofthe rule in Edwards v. Edwards (1) as 
modified by the House of Lords cases 
referred to above in cases to which the 
Hindu Wills Act and consequently the 
Indian Succession Act do not apply, in 
cases to which s. 124 of the Indian 
Succession Act does apply, that section 
will have to be given its full effect. The 
Judicial Committee in the case of Bhupen- 
dra Krishna Ghose v. Amarendra Nath Dey 
(4) have said: “Section 111 embodies the rule 
enunciated in Edwards v. Edwards (1), The 
ruleof construction laid down in that case 
has been considerably modified by later 
English decisions. The Indian Act...has 
given it statutory force. Even in India as 
regards Hindus itsapplication is confined 
to special tracts . . . . Their Lord- 
ships think that it should be applied only 
to cases coming strictly within its scope.” 
The question in these cases is to ascertain 
when the funds bequeathed is payable or 
distributable. That being ascertained, in 
a case where a legacy is given if a specified 
uncertain event shall happen and no time 
is mentioned in the Will forthe occurrence 
of that evant thelegacy cannot take effect, 
Here the uncertain event for the happening 
of which no time is mentioned is thedeath 
of Rama Kanta during the lifetime of 
Annapurna and if the beyuest is to take 
effect it should happen before the period of 
distribution. Re&ding the Will seems to be 

(4) 34 Ind. Oas. 892; 43 O. 432; 23 O. L. J. 169; 
19 M. L. T. 97; 20 O, W. N. 169; 30 M. L. J. 110; 
14 A. L. J. 167; 3 L. W., 262, (1916) 1 M. W. N, 
(3; 18 Dom. L, R. 247; 43 L 4,12 (P. QJ. 
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perfectly clear that the intention of th 
testator was that the distribution was t 
take place on his death, For the beques 
io the defendants to take effect the 
contemplated contingency should have 
taken place before the testator’s death, 


It, however, remains toconsidera few 
decisions to which our attention bas been 
drawn on behalf of theappellants and all 
of which, in our opinion, are very different 
from the present case. In Bhupendra 
Krishna Ghose v. Amarendra Nath Dey (4) 
the wife was appointed sole executrix 
under the Will, she was given authority to 
adopt five sons in succession and it was 
provided: "If my said wife dies without 
adopting a son, or if such adopted son 
pre-deceases her without leaving any male 
issue, in such case my estate after the death 
of my wife shall pasa tothe sons of my sister 
Srimati Binodini Dasi, who may be living at 
the time of my death." Their Lordships 
of the Judicial Committee held that on the 
death of the testator, the widow, who had 
obtained possession as executrix was not 
divested by the adoption of the son, and 
the period of distribution having been 
distinctly fixed by the Will at the death of 
the widow and the adopted son having died 
before the widow's death which was the 
contingency contemplated, the gift in 
favour of the nephews was not affected by 
8.111 and took effect. In the case of 
Durga Prosad v. Raghunandan Lal (5) the 
testator had made his minor son the malik 
of the properties after his death and 
directed that he should succeed to and 
enter upon possession and also gave 
directions as to how the management was 
to be conducted during such minority, the 
mother of the minor and on her death some 
other person to act as his guardian, and 
finally directed: "If after my death the said 
minor son dies...the mother of the said son 
shall in his stead become the malik in 
possession and occupation, when like 
myself the said Musammat shall acquire all 
ihe proprietary powers, and all kinds of 
properties moveable and immoveable,...and 
after the death of the widow the property 
was to go to the testator’s two daughters 
in equal shares.” The mother died before 
the minor son and the question arose as to 
whether the gift over was valid. Ib was 
held relying upon s, 116 of the Indian 
Succession Act that the gift over should 
take effect on the failure of the prior 
bequest in favourof the widow although 


(5) 23 Ind, Cas, 507; 19 O, W. N. 439, 
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the failure may not have occurred in 
the manner contemplated by the testator, 
that is to say, though the widow died 
not after but before the adopted son. 
There is a reference to s. lll in the 
judgment in that case but it is by no 
means clear what it exactly means. In any 
case the minor was not to acquire full 
proprietary rights until at least he attained 
majority and the period of distribution 
contemplated by the Will was, at the 
earliest, the point of time when the minor 
would be & major. 

It has been argued on behalf of the 
appellants that in the present case also 
the testator had given directions in 
para.4 of the Will for the management 
of the properties during the minority 
of Rama Kanta and of the defendants but 
such directions appear to bave been given 
not in derogation of the absolute right that 
was conferred by para. 1 and was to 
take effect immediately on the testator'a 
death. The decision of the Judicial Com- 
mittee in the case of Chuntlal Parvati 
Shankar v. Bai Samrath (6) need not be 
discussed as it was not a decision with 
reference to a. lll of the Indian 
Succession Act, but in spite of it, the said 
Act notapplying to the Will in question 
in the case. So is the decision in Bai 
Dhanlaxmi v. Hari Prasad (7) though one 
proposition that emerges from it may be 
usefully referred to, namely, that a Hindu 
may create a life-estate or successive life- 
estates, but a series of absolute estates 
defeasible in succession on the happening 
of an uncertain event cannot be con- 
sidered as a succession of life-estates; it 
can only be considered as an attempt 
to create an estate of inheritance which ia 
not recognised by Hindu Law. 

From whatever point of view may the 
Will be looked at, the gift over, inour 
opinion,cannot be regarded as operative 
and the appellants’ arguments cannot 
possibly succeed. 

The appeal accordingly is dismissed with 
costs. ` 

A. Appeal dismissed, 

(6) 23 Ind. Cas, 645; 38 B. 399; 19 O. L. J. 503; 
26 M. L. J. 047; 18 W. N. 844; 16 Bom. L. R. 
368; 12 A. L. J. 742; 16 M. L. T. 59; 1 L. W. 762; 
(1813) M. W. N. 441 (P. O). 

(7) 62 Ind. Cas, 37; 45 B. 1033; 23 Bom L, R. 433. 
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CALCUTTA HIGH COURT. 
APPRAL FROM ÁPPBLLATE DEOsEEB No. 2700 
or 1929. 

April 19, 1928. 

Present:— Mr. Justice Mukerji 
KIRAN CHANDRA ROY AND OTHBES— 
PLAINTIFFS—ÀPPRLLANTS 

versus 
JAGANNATH BANIK AND OTHHS88— 
ds apa HEU a 
“Tenan ct 0 , $. 105—Con-, 
ps JAH Res judicata. ak Jk Tp Act (I 
of 1872), s, 1S—Decree as evidence. 

Principle of constructive res judicata cannot be 
applied tos deeision under s.105, Bengal Tenancy 
Act. Tp. 671, col. 1.] 

nless & decree has been set aside bya competent 
Court it can be used as a piece of evidence with 
regard to the matters dealt with by it. |p. 671, col. 2.] 

Appeal from a decreas of the District 
Judge, Faridpur, dated the 25th May, 1926. 

Messrs. Hemendra Chunder Sen and Sur- 
endra Nath Bose (Sr), for the Appellants. 

Mr, Bijan Kumar Mukherji for Mr. Rupen- 
dra, for the Respondents. 

JUDGMENT.—This appeal arises out 
of asuit for rent. The plaintiffs claimed 
rent for their 13-annas 4 pies share of a 
certain jama which they alleged consisted 
of ten plots of land and bore a rental of 
Rs. 11 6 0 per year as settled in a proceeding 
unders 105, Bengal Tenancy Act. Their 
case was that the rent due for their share 
was Rs, 9-7-8 per year. They claimed rent 
for the years 13.6 to 1329 B. S. at the said 
rate together with cesses and damages. 
The defence that was taken was of a two- 
fold character. In thefirst place it was 
alleged that the rent of the jama in the 16- 
annas shard was Rs. 4-10-6 and that the rent 
due for the plaintiffs share was Rs. 3-14 1 
per year. Nextly, it was contended that 
the jama consisted not of ten plots of land 
as alleged on behalf of the plaintiffs but 
of three plots only and that the remaining 
seven plots did not appertain to mudafat 
Govinda Das Bairagi which, according to 
the plaintiffs was the mudafat to which the 
jama appertained, but to mudafat Kamala 
Kanta; and it was further pleaded that the 
holder of mudafat Kamala Kanta had 
instituted & title suit against the parties to 
this suit and that, in that suit, which was 
decreed in 19:0, it was declared that the 
said seven plots appertained to mudafat 
Kamala Kanta and the possession of the 
holders of that mudafat was confirmed in 
respect of the said seven plots, The Oourts 
below concurrently accepted the conten- 
tion that was urged on behalf of the 
defendants and, holding that the decision 
anders. 105,Bengal Tenancy Act, did not pur- 
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port to decide the question as regards the 
plots of which the jama consisted, expreased 
the view that it wasopen to the defendants, 
notwithstanding the said decision, to es- 
tablish that the jama really consisted of 
three plots of land and that the rental 
thereof was not what was recorded in the 
decision unders. 105, Bengal Tenancy Act, 
but something else. Those Courts also 
found concurrently, that the decree passed 
in 1920 was not vitiated by fraud,and, 
relying on the said decree, they held 
further that the jama in respect of which 
the suit for rent was brought consisted of 
only three plots of land as was alleged on 
behalf of the defendants. In that view of 
the matter, they were of opinion that the 
plaintiffs’ suit as laid could not succeed, 
but relying on the admission of the defend- 
ants that the rent in the plaintiffs’ share for 
the said three plots of land was Rs. 3-14.1, 
-decreed the suit nt the said rate. 
The plaintiffs have thereupon preferred 
this second appeal. 

The first contention that has been urged 
in support of this appeal is to the effect 
that, in view of the decision in the pro- 
ceedings under s. 105, Bengal Tenanoy 
Act, it was not open to the Oourts below 
to go into the question as to the rent of 
the holding; in other words, it is urged that 


the decision under s. 105, Bengal Tenancy : 


Aet, has the force and effect ofa decree of 
a Oivil Court and that it should have been 
given effect to in that way. The answer 
to this contention, however, is that the 
principle of constructive res judicata 
-cannot be applied to a decision under 
8. 105, Bengal Tenancy Act, and that, 
although it was open to the Revenue Officer 
to have arrived et a decision as regards 
the plots of which the jama consisted, 


inasmuch as no decision with regard to. 


that matter had, in pointof fact, been 
arrived at, it cannot be said that the 
decision that was actually passed, namely, 
that Rs. 11-6-0 was the fair rental for the 
ten plots of land of which the jama was 
alleged to consist, would in any way operate 
88 res judicata with regard tothe point 
that has now been raised. If any authority 
is needed in support of this proposition, 
reference may be made to the case of Nawab 
Bahadur of Murshidabad v. Ahmad Hussain 
(1), This contention of the appellants, 
therefore, must be overruled. 

The next contention that has been urged 
in support of the appeal, analyzed critical- 


Y 35 Ind. Cas. 695; 44 O. 783; 25 O.L J. 556; 21 
0. W. N. 1004. 
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ly,reduces itself to the question of the legal 
effect that should attach to the decree of 
1920. The finding of thelearned District 
Judge is to the effect that there is no 
evidence ofservice of summons in the title 
suit which resulted in that decree. The 
finding falla somewhat short of a finding 
to the effect that there was in fact no 
service of summons atall. But assuming 
that the finding may be regarded as one 
of non-service of summons at all upon the 
defendants in the suit, in the absence ofa 
finding that the decree was vitiated by 
fraud, it cannot be urged that the said 
decree may not be used asa piece of evi- 
dence in the case. Itisa decree, though 
passed ex parte, passed by a Court having 
jurisdiction and, although it may be that 
thesummonses were not properly served 
or not served at all, it cannot be urged that 
the Court had no jurisdiction to pass the 
decree. In any event, it is a decree that 
has not been set aside by a competent 
Court andindeed there is nothing to show 
that any attempt was ever made to have 
it set aside. So long, therefore, as it 
stands, it can certainly be used asa piece 
of evidence with regard to the matters 
dealt with by it. It would be evidence 
undoubtedly under s. 18, Evidence Act. 
Bat the use that has been made of the 
decree,as far asone can gather from the 
judgment of the learned District Judge, 
is to treat it not merely as a piece of 
evidence in the cass but rather as operat- 
ing as res judicata with regard to the 
question whether the seven plots of land 
appertain to mudafat Kamala Kanta or to 
mudafat Govinda Das Bairagi. It should 
be remembered that the plaintiffs and the 
defendants in the present suit werein 
the position of defendants in the suit which 
culminated in the decree of 1920. The 
difficulty of using this decree as operating 
asves judicata is that the exceptional facts 
and circumstances which have got to be 
established in order that a decision may 
operate as res judicata as between co- 
have to be 
established, But it does not appear that 
any of those facta and circumstances are 
present in the present case. The proper 
way, therefore, to deal with the matter is 
to treat this decree only as a piece of 
evidence and to gono further. The learn- 
ed Judge has, as I have already stated, 
regarded this decree as binding between 
the parties and operating as res judicata 
on this particular question. The resul, 
therefore, is that the decision arrived a 
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dealing with the decreein this way cannot 
besupported. In this view of the matter 
Iam ofopinion that the deoree passed by 
the learned District Judge should be set 
aside and that the case should be sent 
back to his Court so that the appeal may 
now be re-heard and, after treating the 
decree of 1920 ag a piece of evidence in the 
case and taking into consideration the other 
materials on the record, the question as to 
whether the seven plots of land appertain 
to the jama which forms the subject-matter 
of the suit may be decided. Upon the 
decision that is arrived at with regard 
to this question will depend the final 
decision of the Judge as regards the rent 
which the plaintiffs may or may not be 
entitled to in the present suit, The appeal 
is allowed and the case is sent back to the 
lower Appellate Court to be dealt with in 
the manner indicated above. Oosts will 
abide the result. 


R. L, Appeal allowed. 


CALCUTTA HIGH COURT. 
Civin Revision Oasa No. 1000 or 1927. 
December 5, 1927. 
Present:—Justice Sir Charu Chunder - 

Ghose, Kr, and Justice Sir Phillip 
Lindsay Buckland, Kr. 
UMESH OHANDRA MANNA— 
DEFBNDANT— PETITIONER 
versus 
AMAR NATHJANA- —PLAINTIZE 
—Opposita PARTY, 

Civil Procedure Code (Act V of 1908), es. 115, 181— 
Suit dismissed without adjudicatvon— Restoration of 
suit under inherent powers—Exercise of jurisdiction 
not vested— Revision. 

Section 151, Civil Procedure Code, cannot be invoked 


for the purpose of restoring to the file a suit which 
has been dismissed. 


A Judge in invoking in aid the provisions of 8 i 
Oivil Procedure Code, for the purpose of restoring 
the suit which had been dismissed without adjudica- 
es exercises a jurisdiction not vested in him by 

W. 

Oivil revision against an order of the 
Officiating Subordinate Judge of Midnapur, 
dated the 7th April, 1927. 

Babu Rama Prosad Mukhopadhyay, for 
Babu Promotho Nath Bandopadhyay, for the 
Petitioner. 


Babu Gopendra Nath Das, for the Opposite 
‘Party, 
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JUDGMENT. 

C. C. Ghose, J.—In this case which 
was a suit for recovery of mesne profits, 
an order was made by the learned Sub- 
ordinate Judge on the 9th July, 1925, by 
which he directed that the suit should stand 
dismissed “for the present without adjudica- 
tion,” Thereafter, there was an application 
under O. XLVII, r.1 and s. 151, Code of 
Civil Procedure. The learned Subordinate 
Judge came to the conclusion that O. XLVI, 
r. 1, Code of Civil Procedure, had no ap- 
plication but that the suit which had been 
dismissed on the 9th July, 1925, could be 
restored under the provisions of s. 151, 
Code of Civil Procedure. It is against that 
order that the present rule has been 
obtained. Now, if, asamatterof fact, the 
suit had notcome to a termination by 
reason ofthe order of the 9th July, 1925, 
then no application was  entertainable 
under O. XLVII, r. 1, Code of Civil Proce- 
dure, But the application under O. XLVII, 
T. 1, Oodeof,Civil Procedure, was entertained 
and disposed of on its merits,the learned 
Subordinate Judge coming to the conolu- 
sion that, on the facts, O. XLVII,r. 1, 
Oode of Civil Procedure, did not apply. He, 
however,made a mistake in invoking in 
aid the provisions of 8. 151, Oode of Civil 
Procedure. It is quite clear that s. 151, 
Code of Civil Procedure, cannot be invoked 
for the purpose of restoring to the file a 
suit which has been dismissed. In my 
opinion, the learned Subordinate Judge in 
invoking in aid the provisions of s. 151 
Oode of Civil Procedure, for the purpose oi 
restoring the suit which had been dis- 
missed on the 9th July, 1925, exercised a 
jurisdiction which was not vested in him 
by law. It follows, therefore, that the order 
of the Bubordinate Judge restoring the 
suit under s. 151, Code of Civil Procedure, 
must beset aside. The Rule is accordingly 
made absolute with costs hearing-fee one 
gold mohur. 

Buckland, J.—I agree. 

B. L, Rule made absolute, 
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RANGOON HIGH COURT. 
MisoELLANEOU8 OlviL Apparat No, 6 or 1928. 
July 4,1928. 

Present :—Mr. Justice Pratt, Offg. 
Ohief Justice, and Mr. Justice Cunliffe, 
MA HMANA AND OTHB&8—À PPBLLANTS 

tersaus 

OFFIOIAL REOEIVER—Rauspronpgnt, 

Letters Patent (Ran), cl. 18—'Judgment', mean- 
ing of—Order entitling Receiver to commission, whe- 
ther judgment—Receiver—Properiy in possesflon of 
Hecewer—Sale of property through auctioneer—- 
Receiver's commission. 

A decision which affects the merits of a question 
between the parties by determining some right or 
liability constitutes a judgment. Therefore, an order of 
a Judge declaring that a Receiver is entitled to a certain 
amount as commission as against an estate sold 
through him is a judgment within the meaning of 
cl 13, Letters Patent, Rangoon High Court, as the 
order clearly determines the right of Receiver toa 
certain commission and the liability of the estate for 
that commission. 

Yeo Eng Byan v. Beng Seng & Co. (1), followed. 

Where a property in the hands ofa Receiver is 
sold by the Court at the request of the heira to the 
estate through an auctioneer without the intervention 
of the Receiver, the Receiver is notentitled to any 
oommission on the sale. 


Mr. M. A. Rauf, for the Appellants. 


JUDGMENT. 

Pratt, Offg. C. d.— The Official Re- 
ceiver was appointed Receiver of the estate 
of O. A Patail, deceased, on 28th Novem- 
ber, 1921. Oo 12th May, 1924, it was direct- 
ed by the Court on the application of de- 
fendant No. 1 that the household property 
of the estate should besold by Balthazar 
& Bon, the parties obtained the leave of 
the Court to bid at the auction and set off 
their share against the sale price. The 
defendant brought the whole of the proper- 
ties at the auction and after setting 
off their own share paid the gum of 
Ra. 43,412-8-0 to Balthazar & Bon, who paid 
it to the Official Receiver. 

The Official Receiver charged a commis- 
sion of 5 per cent. on this sum and this 
charge was upheld by the Court in spite 
of plaintiffs’ objection. The Official Re- 
ceiver further claimed that he was entitl- 
ed to acommission of 5 per cent. on the 
amount of the purchase-money which was 
get off against the defendant's share and 
not paid into Court, that is, on Ra, 3,15,L00 
odd. The matter came before the Official 

_ Referee who disallowed the fnrther com- 
mission claimed. Tne point was then re- 
ferred to a Sihgle Judge, who held that 
the Official Receiver was entitled to 5 per 
cent. on the whole of the sale price, that is, 
to a further sum of Ra, 13,625 in addition 


io the Re 2170-100 already drawa, 
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Against this order the present appeal is 
filed. 

It has been argued before ud that no 
appeal lies and that the order appealed 
against is not a judgment within the 
meaning of s. 13, Letters Patent. The 
point was discussed by Robinson, O. J. 
in Yeo Eng Byan v. Beng Seng & Co. aj 
who held after consideration of the Indian 
cases that a decision which affects thé 
merits of the question between the par- 
ties by determining some right or liabil- 
ity constitutes a judgment. "The present 
decision elearly determines the rights o? 
the Receiver to a very large sum of money 
and theliability of the appellants to pay. 
The Receiver was & party to the decision 
and has in effect received a decree for 
over Rs. 13000. It is obviously a case, 
where the party dissatisfied by the order 
ought to have a right of appeal, since 
the order was not covered by the rules 
laid down and itis possible a substantial 
injustice has been done. 

I have no doubt that the order must’ 
be considered a judgment within the 
meaning of Art. 13 and that there isa 
right of appeal. I have, moreover, no, 
doubt that had the decision been against” 
him the Official Receiver would have presa- 
ed his right of appeal, if dissatisfied. / 

Turning to the merits, I find myself 
quite unable to accept the view express- 
ed by the learned Judge that the order 
directing Balthazars to sell the property 
and pay the money to the Official Receiver 
meant nothing more than a direction to 
the Official Receiver not tosell the pro- ” 
perty himself but through a recognized 
auctioneer and that the auctioneer is only’ 
the Reoeiver's servant, the mere fact that 
the auctioneer receives a commission for 
the service rendered by him not in any 
way militating against the claim of he 
Official Receiver. 

This argument to my mind verges on 
he casuistic. Had the Oourt directed 
he Receiver to sell and had the latter 
put in an application to sell through 
Balthazara the argument might have ap- 
plied as the Receiver would have then 
arranged the sale by Balthazars and paid 
their commission. In the present instance 
the sale by Balthazars was at the request 
of the parties with the object of realizing 
the best price and it was obvious that 
the parties did not want the Receiver to 
sell. The Court passed orders direct for 


a Ak Tad. Cas. 291; 2 R. 489; A, T.R. 1935 Rang, 
id 4 
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the sale by Balthazarsand did not order 
the Receiver to arrange the sale through the 
auctioneers, 

The proposition that the adjustment, 
whereby the defendants set off the value 
of their shares against the purchase- 
money dus by them means that money 
has come into the Receiver's hands and 
has been paid out to the heirs to the value 
of their purchase is little better than a 
quibble and is to my mind untrue in fact. 
‘The money was never paid to the Receiver 
nor paid out by him &nd even on the 
part of the auctioneer it was simply a 
book transaction. 

The learned Judge points out that the 
Official Receiver would not have been en- 
titled to & commission, if there had been 
merely a division of the property among 
the heirs, but holds that .because they 
choose to go through the procedure of 
selling the property through Messrs. 
Balthazar & Son (not asking the Official 
Receiver) they have got to pay for thia 
luxury. He has not seen that the 1 gical 
corollary to this argument is that the 
luxury for which they have to pay is 
Balthzars’ charges that is 14 per cent, 
and no more as they undoubtedly intended 
tnd expected. The Official Receiver has 
already done very well out of the eatate. 
He haa received 5 per cent. on the rents of 
the property sold, for three years and has 
made out no case for special remunera- 
tion. He has been paid Rs. 2,170-10.U for 
accepting the balance of the purchase- 
money from Balthazars and disbursing it 
to the heirs, 

Iam unable to hold that the sale was 
by the Official Receiver or that he was 
entitled to any commission thereon. 
Under the present rules he would not 
appear to be entitled even to the 5 per 
cent. on the meney paid to him by Bal- 
thazars, but this pointis notfor decision 
before vs. I would -allow the appeal and 
set aside the order of the Original Side 


with costs, Advocate’s fee 10 gold® 
mohur. i 

Cunliffe, J.—1 concur. 

B. L. « Appeal allowed, 
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RANGOON HIGH COURT. 
First Oivi APPBAL No. 303 or 1927. 
May 28, 1928, 

Present:—Mr. Justice Pratt, Ofig., 
Chief Justice, and Mr. Justice Ounliffe. 
Fisu ALIBHAI MOHAMED- —APPELLANTS 


versus 
MAHOMED NOORMAHOMED— 

. RESPONDENT, 

~- Limitation Act (IX of 1908), Sch. I, Arts. 182, 18$ 
—Burfha Courts Act (XI of 1922), s. 20—Decrte of 
Chief Court executed by High Court—Limttation— 
Previous application for execution time-barred and 
infructuous—Subsequent application, bar of. 

An execution application of a decree passed by 
the defunct Ohief Court of lower Burma is governed for 
purposes of limitation by Art. 182 and not Art. 183 of 
Sch. I of the Limitation Act, though it is made to the 
High Court of Judicature at Rangoon. The object of 
8. 26, Burma Courts Act, is simply and solely to provide 
for the execution of decrees of the Chief Court by 
the High Court which has succeeded it, It is not 
intended that a decree of the Chief Court should 
come under a different law of Limitation simpl 
pecanne it is executed by the High Oourt, [p. 675, col. 


Where a previous application for execution is 
barred, a subsequent application for the same ob- 
ject is also barred and the mere fact thatan order 
was passed for the issue of a warrant ex parte 
though the warrant was never issued, cannot 
validate the application and prevent the operation 
of the law of Limitation. [p. 675, col. 2.] 

First appeal from an order of the 
Original Side in Oivil Execution No. 302 
of 1927. j 

Mr. Jeejeebhoy, for the Appellants, 

Mr. Rafi, for the Respondent. 

JUDGMENT. 

Pratt, Offg. O. J.—This is an appeal 
from a decision of the Judge on the Original 
Side that an application for execution was 
time-Larred. The decree, which it was sought 
to execute, was passed by the Chief Court 
on November 40, 1920. 

An application for execution was made 
on the 6th July, 1926, notice was issued 
and declared, duly served andthe Deputy 
Regisirar ordered a warrant of arrest to 
issue. Costs were not deposited and the 
proceedings were closed without issue 
of warrant, so that the application was 
wholly infructuous, 

If the application fell under Art. 182 of 
the First Schedule to the Limitation Act 
then it was barred. 

The Original Side Judge has held that 
the ex parte order of the Deputy Registrar 
of the 6th of July, 1926, in which he 
observed that the application appeared to 
fall under Art. 183, cannot operate as res 
judicata. 

Of this there can be no doubt. It is 
obvious there has been no decision which 
can operate ag res judicata. 3 ' 


: 
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The learned Judge farther held that 
Art. 182 and not Art. 183 applied and that 
the application was, therefore, barred. 

As regards the applicability of Art. 183, 
itis obvious that cl. 44 of the Letters 
Patentis not relevant. It has, however, 
been argued with great plansibility that 
under s. z6 ofthe Burma Oourts Act all 
decrees passed by the Ohief Oourt of 
Lower Burma before the commencement 
of the Act shall be deemed to have Ween 
passed by the High Court. 

Ilagree with tne learned Original Side 
Judge that the object of the section was 
simply and solely to provide for the 
execution of decrees of the Ohief Oourt 
by the High Court, whioh succeeded it. It 
was not intended that a decree of the 
Ohief Court should come under a different 
Law of Limitation simply because it was 
executed by the High Oourt, The wording 
of the section isquite definite :—“shall be 
deemed for the purposes of execution to 
have been passed by the High Court". It 
does not say that the decree shall be deemed 
the decreo of the High Oourt for all pur- 
poses, 

It is to my mind clear that the decree in 
question is not a decree of a Court 
established by Royal Oharter within the 
meaning of Art. 183. 

On the assumption that Art. 182 applies 
it is however, argued that under Art. 182 
(b) appellant obtained a fresh starting 
point for limitation from the date of the 
application, for execution in Execution 
Oase No. 318 of 1920, viz., 26th, June, 1926. 
Reliance is placed on the ruling of their 
Lordships of the Privy  Oouncil in 
Mungul Pershad = Dichit v, Grija Kant 
Lahiri Cuowdhury (1) Their Lordships 
undoubtedly held that assuming that a 
decree is barred at the date of some order 
made for its execution, such order, 
although erroneously made, is nevertheless 
valid unless reversed upon appeal. Their 
Lordships, however, also held that under 
the then Limitation Law the decree was not 
barred. 

The facts of Mungul Pershad Cichit's case 
(1) are not, however, on all foura with the 
present, since in that case the property was 
actullay attached and ne appeal was pre- 
ferred. In the present instance no warrant 
was issued so the application was wholly 
infructuous * 

Their Lordships ofthe Privy Council were 

-gareful to distinguish the facts from .those 


(1) 8I. A. 123; 8 O. 51; 11 O. L. R, 123; 4 Sar, P. C. 
J. 249 (P. O.). 
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in Bissessur Mullick v. Maharaja Mahtab 
Chund Bahadoor (2), where there was 
merely notice on the judgment-debior after 
the decres was barred, but no order was 
made. 

In the later case of Bhagwan Jethiram v. 
Dhondi (3) a Bench of the Bombay High 
Court held after reference to the case in 
Mungul Pershad Dichit v. Grija Kant Lahiri 
Chowdhury (1), that where a second. 
application, which was timo-barred, was 
allowed or subsequently struck (ff for some 
fault of the applicant, a third application 
was barred though presented within three 
years of the second. . 

In that case it was pointed out that there 
had been no adjudication in the time-barred , 
application, which was allowed and sub- 
sequently struck off, which differentiated it 
from Mungul Pershad Dichit v, Grija Kant 
Lahiri Chowdhury (1). 

The facts in the present appeal are 
similar. It cannot be said that there was 
any adjudication in Execution Oase No. 318 
of 1926. The judgment-debtor never 
appeared and the warrant of arrest ordered 
ex parte never issued. On the facts on 
record itis by no means clear the judg- 
ment-debtor was aware of the application 
for execution, : 

There was not, in my opinion, sufficient 
ground for holding service effected. Tne 
action of the decree-holder in not paying 
ihe procers-fees distinctly suggests that 
his real object waa to get an application 
recorded for the purpose of saving limita- 
tion bus that as a matter of fact he did not 
desire that the judgment-debtor should be 
cognisant of the application. I do not 
consider that an application made under 
such circumstances, Which was time-barred, 
should give appellant a fresh period for 
limitation, I would hold that as the 
previous application was barred, the 
present application is also barred, and that 
the mere fact that an order was passed for 
issue of a warrant ex parte, though the 
warrant never issued, cannot validate the 
application and prevent the operation of 
the Law of Limitation. 

1 would dismiss, the appeal with 
costs. Advocate’s fees five gold mohuras. 

Cunliffe, J.—iagree. Thisis a novel 
point whien in all probability will never 
arise again. 1 was at first much attracted 
by the argument put forward on behalf of 
the appellant, based on the provisions of 
B, Z6 of the Burma Courts Aot, The 


(2) 10 W. R, F. B, 8; B. L, R, Bup. Vol, 967, 
(3) 22 B. 83. 
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material portion of this section is as 
follows:— : 

“All decrees passed and orders made, in 
the exercise of any jurisdiction other than 
criminal jurisdiction and all sentences and 
orders passed in the exercise of criminal 
jurisdiction before the commencement of 
this Act— 

` (a) by the Ohief Court of Lower Burma 
ot the Judicial Commissioner, Upper Burma, 
of the Court of the Judicial Commissioner 
of Upper Burma—shall be deemed for the 
purposes of execution to have been passed 
or made by the High Court.” 

It was argued that the full meaning of 
the above must be that any decree of the 
old Ohief Court was completely meta- 
morphosed into a High Court decree from 
every standpoint and especially on the 
question of limitation the longer period 
attaching to a High Court decree must 
accrue. I bave come to the conclusion that 
this was never the intention of the Legis- 
lature, 

The enactment merely attempts to 
smooth away any difficulties from an 
execution point ofview,so that litigation 
may be continued to its logical con- 
clusion. 

RL. Appeal dismissed. 


RANGOON HIGH COURT. 
FiusT CiviL Appgan No. 287 or 1927 
August 20, 1978. 
Presen!:—Sir Henry Pratt, Kr., Officiating 
Chief Justice, and Mr, Justice Ormiston 
A. MALAKYI—PLAINTIFF— APPELLANT 


g . versus 
KO PONYEIN AND OTHEsS8—DRFENDANTS— 
RESPONDENTS. 

Evidence Act (I of 1872), s. 92, scope of—Appli- 
cation to third parties. 

Section 92, Evidence Act, is applicable to an ing 
strument as between the parties to such an instru- 
ment or their representatives-in-interest, but it doea 
not prevent the proof of a fraudulent dealing with 
a third person's property, or proof of notice that 
the property purporting to be absolutely conveyed in 
fact belonged to s third person, who was not a 
party to the conveyance, 

Appeal against the judgment of the Dis- 
trict Court, Pyapon, in Civil Regular No. £9 
of 1926. 

Mr. A. B. Banerjee, for the Appellant. 

Mr. Hay, for the Respondents, 

J UDGMENT.— Respondents Nos. 1103 


defegdants in the trial Court have filed a 
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croas-objection to the action of the Court in, 
refusing to allow them to prove their case 
with respect to the holdings other than No. 
17n which forms the subject of plaintifi's 
appeal. Plaintiff based his title to the 
holdings in dispute on a conveyance from 
the P. L. A. V, N. K. firm. 

Defendants’ case was that although they 
had given the P. L. A. V. N. K. firm acon- 
veygnce of these lande, there was an oral 
contract of re-sale in pursuance of which 
they where in possession and that the aale by 
P. L. A. V. N. K. to plaintiff who was fully 
aware that his vendor had no right to sell, 
was fraudulent. The trial Court held that 
defendants were precluded by s, 92 of 
the Evidence Act from giving evidence of 
the oral agreement for re-purchase, relying 
on the ruling in Maung Bin v. Ma Hlaing 
(1. The lower Court has overlooked the 
ruling of their Lordships of the Privy 
Council in Maung Kyin v. Ma Shwe La (2). 

It was then pointed out (at pages 142 and 
137*)that s. 92 is applicable to an 
instrument as between the parties to such 
an instrument or their representatives-in- 
interest, but it does not prevent proofofa 
fraudulent dealing with a third person's 
property, or proof of notice that the pro- 
perty purporting to be absolutely conveyed 
in fact belonged to a third person, who 
was not a party to the conveyance. 

We consider in view of this ruling that 
defendants were clearly entitled as against 
plaintiff to prove that his vendee has not an 
absolute title, and that they are in posses- 
sion under an agreement of re purchase, 
They are also entitled to prove that the sale 
by the Ohettyar firm to plaintiff was in 
fraud of them. 

We would point ont that as no question 
of specific performance of contract is 
involved 6, 21 of the Specific Relief 
Act has no application, 

We set aside the findingand decree of 
the trial Court so faras holdings Nos, 26 
and 27 and the house are concerned and 
remand the suit for trial on the merits. 

Defendants will have the costa on their 
objection in this Oourt. 

Costs inthe trial Court to follow final 
diap: sal. 

R. L. Deci ee set aside. 

(1) 3 L. B. R. 100. 

(2) 42 Ind. Cas. 642; 0 L. B E. 114; I5A L J. 
823; 33 M. L. J. 648; 3 P.L. We 185; 6 L. W. 777; 
99 0. W. N. 257; 23 M. L, T. 36; 27. O, L.J. 175; 20 
Bom, L R. 278; (1918) M. W. N. 300; 45 O. 320; 11 
Bur. L. T. 21; 44 I. A. 236 (P. O). 
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RANGOON HIGH COURT. 
Frest Orvit Aresar No. 46 or 1928, 
May 22, 1928, 

Present;—Mr. Justice Pratt, Officiating 
Ohief Justice, and Mr. Justice Ounliffe. 
LIM PIN SIN —APPBLLANT 
versus 
ENG WAN HOOK—Responpant, 

Costs-—Plaintiff allowed to sue as pauper—Ad- 
journment to amend plaint on payment of costa— 
Legality of order as to costs. 

Even where a plaintiff has been allowed to ste as 
a pauper, an order making payment of the costa of 
adjournment a condition of allowing time for 
amendment of the plaint is not illegal. 

Ambaji v Hanmantrao (1), distinguished, 

Firat appeal from the jadgment of 
the District Court of Hanthawaddy, in 
Civil Suit No. 45 of 1927. 

Mr. Guha, tor the Appellant. 

Mr. Paw Tun, for the Respondent. 

JUDGMENT.—Plaintiff sued as a 
pauper. It was found that his suit as 
framed must fail. On the 15th Novem- 
ber, 1927, the Court ordered a petition to 
amend to be filed on the 22nd of November. 

On the 22nd plaintiffs Advocate applied 
for more time. The Advocate for defendant 
opposed, An adjournment to the 5th of 
December was granted on payment of 
costs two gold mohurs. No objection was 
apparently raised to the order for pay- 
mentof costs of the adjournment. 

On the 5th of Decembertheamendment was 
not filedand plaintiff's Advocate applied for 
a further adjournment, It was pointed out 
that the costs of the previous adjournment 
had not been paid. 

The adjournment asked for, was granted 
on condition that plaintiff paid costs of 
each adjournment four gold mohurs in 
all, and an order was placed on record 
that if costs were not paid the suit would 
stand dismissed as from that date. 

Onthe date to which thesuit was adjourn- 
ed, the 19th December, costs had not been 
deposited and the suit was dismissed. We 
are asked to hold on the authority of 
the’ Bombay case of Ambaji v. 
Hanmant Rao (1) that plaintiff having 
been allowed to sue as a pauper he should 
not have been ordered to pay the costs 
asa condition of an adjournment. The 
two cases are not parallel as in the 
Bombay case the order wasfor the costs 
of the proceedings Rs, [00 which a 
pauper obviously could not pay. 

Even havingeregard to the fact that 
plaintiff was allowed to sue as a pauper, 


(1) 69 Ind. Gas, 207; 47 B. 101;24 Bom. L. R. 94; 
A. l. R, 1923 Bom. 85. 
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we are unable to hold that an order 
making payment of the costs of the 
adjournment aconditionof allowing time 


for amendment of the plaint was 
unjustified. 
The appeal is dismissed with costa. 
Appellant must pay the Oourt-fees. © 
B, L. 


Appeal dismissed. 


RANGOON HIGH COURT. 
ORIMINAL Revisron No. 232-B ur 1928. 
July 13, 1928, 

Present: —Mr. Justice Baguley. 

MA NYAIN MYA AND ANOTHER— 

a APPLICANTS 
versus 
MAUNG PO HTAIK —RasPONDENT. 

Criminal Procedure Code (Act V of 18986, s. 145, 
object of—Summary remedy—Speedy disposal— N eces- 
gity—Procedure. 

The idea of s. 145, Oriminal Procedure Code, is 
thatit is short and summary manner of awarding 
possession until other cases connected with the 
subject-matter of the suit are decided It is s 145, 
Oriminal Procedure Code, case that has got to be 
finished quickly in order that there may not be 
breach of the psace until the other cases whose 
orders may overrule s. 145 decision may be brought 
toa close [p. 678, col. 2.] . 

Nga Po Tin v. Nga Po Saung (1), referred to. 


Oriminal revision from an order of the 
Township Magistrate, Kayan, dated the 4th 
April, 1928, in Oriminal Miscellaneous Trial 
No. 82 of 1997. 

Mr S Ganguli, for the Applicants. 

Mr. Paw Tun, for the Respondent. : 

ORDER.—This is an application for 
revision of an order passed under s. 146 (1), 
Oriminal Procedure Code. 

An application was made by Maung 
Po Htaik to the Magistrate to the effect 
that he and his wifehad had some differences 
which had led to a separation, if nota 
divorce, that the paddy which he had 


anted during the separation, 
which he says was merely tem- 
porary, was in dispute between him- 


self and hia wife, that eachof them was 
reaping it, that he was threatened with 
violence if heattempted to go on reaping it. 
The Magistrate took down his statement 
and an affidavit of like tenor was filed 
purporting to be sworn to by the Ohair- 
man of the Oo-operative Society, from 
whom the land was apparently rented, 
The Magistrate wrote an order finding that 
he was satisfied that the dispute was 
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-© [kely to lead to a breach of the peace. 
He stated that until he had gone into 
the evidence he was unable to decide who 
was in possession or who should be given 
temporary possession and he, therefore, 
appointed the Bailiff to be receiver under 
s, 146 (1). 

This order as regards the land is some- 
what incorrect, but though he quotes the 
wrong section it was not outside his power 
to attach the property fors. 145 (4), para. 3, 
provides thatif the Magistrate considers 
the case one of emergency, he may at any 
time attach the subject of dispute. 
After this notice was issued to respondent 
and on 3ist December, nine days after 
the filing of the first application, the Bailiff 
reported that he had fears that the paddy 
might be stolen and asked that it should 
be sold and the sale-proceeds credited into 
Court. A week later when both parties 
were before the Court their Pleaders agreed 
that there was risk of the paddy in question 
being stolen or damaged and that it 
would be better if it were sold. Accord- 
ingly the Magistrate directed the Bailiff 
to sell the crops and credit the sale-pro- 
ceeds into the treasury. 

After this instead of holding an enquiry 
as directed by s. 145, the Magistrate de- 
cided to hold up the proceedings entirely 
until some connected cases of theft were 
completed. More than three months later 
in April he wrote an order containing 
extracts from the judgments of two cases 
and wound-up by saying that he was un- 
able to determine which of the parties was 
in actual possession and, therefore, under 
s, 146 (1), Criminal Procedure Code, he: 
. ordered the sale-proceeds to be kept in the 

treasury till a competent Court had 
- determined the rights of the parties there- 
to or the person entitled to possession 
thereof. 

The procedure is quite wrong. The 
Magistrate must study s. 145, when he is 
attempting to apply it, Under s. 145 all 
‘that he has to do is to determine who is ig 
possession of the property. When an ap- 
plication under s. 145is filed before him 
he must make an orderin writing stating 
the grounds on which he is satisfied that 
the disputeislikely to cause a breach of 
the peace and he must thereupon require 
the partiesto attend his Court and put 
in written statement of their claims: “as 
respects the fact of actual posseasion of the 
subject of dispute." 

When this hasbeen done he shall peruse 
‘the statements pui in, hear the parties; 
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receive all such evidence that may be 
produced by them, takesuch further evi- 
dence, if any, that he thinks necessary an 

then decide which of the parties was on 
the date of his original order in posses: 
sion of the subject-matter of the dispute. 
It is to be noted thats. 145 (4) says clear- 
ly that the Magistrate shall act without 
referring to the merita of the claims of any 
of such parties toaright to possess the 
subject of dispute, He is only concerned 
at this stage with the fact of possession, 
not the right to possess. 


In the present case the Magistrate was 
quite right upto the end of his prelimi- 
nary order of 22nd December, 1927, save 
that he quoted the wrong section under 
which he appointed the Bailiff Receiver. 
But after that he really seems to have 
made no effort to deal with the case at 
all, He merely held up the case pending 
the decision of the other cases. The idea 
of s, 145, Oriminal Procedure Oode, is 
that itis a short and summary manner of 
awarding possession until other cases 
connected with the subject-matter of the 
suit are decided. It is s. 145, Oriminal 
Procedure Oode, case that has got to be 
finished quickly in order that there 
may not be breach ofthe peace until the 
other cases whose orders may overrule 
s. 145 decision, may be brought to a close. 
The Magistrate would be well advised to 
peruse the judgment of Nga Po Tin v. 
Nga Po Saung (1). 

The application for revision asks this 
Oourt to pass such orders as may be deemed 
fit. This is somewhat vague bnt Mr. 
Ganguli states that he would like the case 
Bent back tothe Magistrate for him to hold 
an enquiry and come to a proper decision 
on the question of possession. It seems to 
me that this would not be of much use, 
Any order which the Msgistrate may pass 
as regards the distribution of the sale-pro- 
ceeds would necessarily be subject to the 
decision of the Civil Oourt in the civil 
suit which must inevitably be filed by 
one side or the other. The money is in 
safe keeping, one side or the other would 
have to file & suit, claiming it and the 
Civil Court's orders will, subject to appeal 
be final. Bo I think that no good purpose 
would be served by directing the Magis- 
trate to hold an enquiry simply with a 
view to pass an order hich would be 
subject tothe Oivil Court's order which 


(1) 74 Ind. Cas. 68; 1 R. 53; 2 Bur, L. J, 38; A. 
1923 Rang. 211; 24 Cr. L. J. 740. 5; A. LR, 
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would inevitably be sought by one side or 
the other, 


Let the records be returned with those 
remarks. 


R, L, Order accordingly. ` 


reee = 


RANGOON HIGH COURT. 
Sgoono Orvin APPRAL No. 3/ or 1998 


AND 
Civi, Revision No. 13 or 1928. 
June 29, 1998. 
Present:—Mr. Justice Oarr. 
MG SAI—ArrPELLANT AND PETITION 


versua 
C.A.M.K. CHETTYAR FiRM—RnsPONDRNT. 
mption—Deeree in consonance with judgment, 
presumption as to—Decree wrongly drawn up—Efect 
on parties—Civil Procedure Code (Act V of 1908), 
a. ee nla requesting sale to be set aside 
3 sell more property—Hxecution, question relating 


Where a deoree-holder in exeoutin his deoree 
induces the Court to sell more poroi than could 
properly be sold under the judgment of the Court and 
the judgment-debtor asks the Court to have the sale 
set aside, the question arising is one arising out of 
ie oe o: dpi: and, therefore, one relating 

execution wit the meaning of ivi - 
cedure Code. [p. 680, col. 2 ] dim a 

sunno Kumar Sanyal v. Kali Das Sanyal (1 

Sadashiv Mahadu Dhole v. Narayan Vithal Med 
(2), Veyindramuthu Pillai v. Maya Nadan (3), Golam 
A Chowdhry v. Judhister Chundra Shaha (1), 
Durga Charan Mandal v. Kali Prasanna Sarkar (5) 
Basti Ram v. Fattu (8), Krishnan v. Arunachelam 
7), Set Umedmal v. Ra a Srinath Roy (8) and Munna 

v. Collector of Shahjahanpur (9), referred to, 

A party is entitled to presume that the Court 
would draw up its decree in acgordance with its 
judgment. It is not incumbent on him to see that 
the Court did its plain duty and he cannot be held 
responsible for errors which are attributable solely 
to the ignorance of the clerk who drawa 


up th 

ka tir to ho ye carelosanaag of the Tuduh 
0 8 them without making th. 

Mila tua ties eet g the necessary check 


lp. 680, col. 1.] accord with the judgment, 


_ Second appeal and revision from the 
judgment of the Township J udge, Yedashe 
in Civil Regular No. 102 of 1925. : 
Mr. S. Ganguli, for the Appellant, 
Mr. E. W. Lambert, for the Respondent, 
JUDGMEN T.—I propose to deal in 
this judgment with both Second Civil appeal 
n E of 1928 and Civil Revision No. 13 of 


Both'cases have arisen solely because of 
very gross carelessness on the part of 
a Township Judge. In Civil Regular No, 
102 of 1925 st the Township Court of 
M e the O ts M. K. Ohettyar Firm 
ued on & simpie mortgageon which the 
claimed that 900 was due. The property 
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mortgaged was: (i) a house site, (ii) two 
holdings of paddy land measuring 5:87 and 
2°99 acres, which had since the mortgage 
been amalgamated into one holding, the 
„area having increased by extension of 
‘oultivation to 1480 acres. There were 
“five defendants of whom the fifth ig the 


- present appellant and. petitioner. He was. 


not one of the mortgagors but atthe time of 
the suit was in possession of the paddy 
lands, claiming under a title acquired 
subsequently to the mortgage, 

Judgment was given on 10th August, 
1925, and was for a preliminary mortgage- 
decree for 300 over the house site and 2°99 
acres of the paddy land, the claim fora 
mortgage-decree over the remainder of the 
paddy land being dismissed. Both parties 
acquiesced in this judgment and there was 
no appeal. 

The decree' drawn up was one for foreclo- 
Bure and it covered the whole of the landa 
as set out in the plaint, and not merely the 
lands in respeot of which j adiens had 
been given. The Township Judge signed 
this decree evidently without even the most 
guperficial check. 

When the plaintiff wished to obtain a 
final decree for sale he discovered. that the 
decree was in wrong form and applied for 
its amendment. This was granted without 
notice to the defendants and a fresh decree 
wes drawnup in the proper form. This 
decree, however, repeated the othererror 
in the first decree and covered allthe land 
as in the plaint. It is evident that the 
“then Township Judge, the successor of the 
Judge who had given judgment, also 
failed tocheck the decree with the judg- 
ment, as he certainly should have done. 

Notices of the application for a final 
decree were then issued to the defendants 
but none of them appeared and the final 
decree was drawn up for sale of the whole 
land. Notices for settlement of the aale 
proclamation then issued but again none 
of them appeared. The wholeof the pro- 


eperty was then put up to auction and was 


bought by the plaintiff firm for Rs,200, The 
plaintiff then sought to obtain possession 
and then the appellant, on 27th June, 1927, 
fled an application for amendment of the 
decree, Notices of this applicatioh were 
issued and while the matter was still 
pending the appellant, on 16th July, 1927, 
filed afurther application to haveall proceed- 
ings subsequent to the amendment of the 
decree declared void. In effect this meant 
that the sale should be set aside. 

The then Township Judge & third officer 
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dealt with both applications in one order 
and treated them as oneapplication under 
g. 47, Civil Procedure Code. He held that 
8.47 was not applicable and dismissed the 
applications. On appeal the District Judge 
held that the applications were laid under 
8. 152 of the Code and that no appeal lay. 
He accordingly dismissed the appeal, In 
his judgment he said: É 
"If he (appellant) is aggrieved and I think 
he has not a sufficient grievance his proper 
remedy is to gotothe High Court in revi- 


n. f 

Ihope that the “not” in the sentence was 
a typing error for “ got" 

There can be nodoubt that the appellant- 
petitioner has a sufficient grievance. lt 
' has been argued that he must have known 
of thé decree thatwas drawnup and that 
he ig himself to blame for not attending in 
obedience to the notices of tbe application 
for & final decree and for settlement of the 
terms of the sale proclamation. 

lam not satisfied that it can be held that 
he must have known of the erroneous 
decree. Butif it can, it must also be held 
and far more strongly that the respondent 
also knew of the error in the description of 
the land decreed. And if the respondent 
did know ofit, his action in applying for 
amendment of the form of the decree 
without asking for the correction of the 
other error must have been deliberately 
fraudulent. As to the rest of the argument, 
I am of opinion that the appellant was 
entitled to presume that the Court would 
draw up its decree in accordance with ite 
judgment and would not ‘proceed to sell 
lend, a decree for the sale of which had 
been expressly refused in its judgment. It 
was not incumbent on him to Bee that the 
Court did its plain duty and he cannot 
be held responsible for errors which are 
attributable solely to the ignorance of the 
clerk who drew up the decrees and to the 
gross carelessness of the Township Judges 
who signed them without making the 
necessary: check to see that they were in 
accord with the judgment, 

The prinvipal argument for the respond- 
entisthat the Township Judge was right 
in holding that s. 47 of the Code is not 
applicable in this case, 

‘his argument in no way affects the 
application for amendmeut of the deoree 
which: the Township Court failed to deal 
with. I amvery clearly and strongly of 
opinion that the decree must be amended 
and'tbat,in the circumstances disclosed, 
this. Court can amend it in revision. 
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J, therefore, direct that the preliminary 
mortgage-decree, dated 12th July, 1926, and 
ihe final decree for sale, dated 6th October, 
1926, passed by the Township Court of 
Yedashe in this suit be both amended by 
deleting the second item in the ‘ descrip- 
tion of mortgaged property" and substitut- 
ing therefor the following, namely: - 

*(2) The piece of paddy land being holdin 
No. 24 of 1912-13 measuring 2:99 acres, in 
Kyweysing Uyin Kwin, Kelin circle, 
Yeddéshe Township, corresponding to a 
portion. measuring 299 acres of holding 
No. 9 of 1924-25 in No 678 A. Ywathit 
aan No. 7 Kelin B. Oksu Yedashe Town- 
8 ip." : 

I now come to the question whether the 
application to get aside the sale is one that 
comes within the scope of 8.47 and Iam 
very clearly of opinion thatit is. The fact 
that theauction- purchaser is also the decree- 
holder simplifies the question, The case 
for the petitioner is that the decree-holder 
in executing his decree induced the Ocurt 
to sell more property than could properly 
be sold under the judgment of the Court, 
(and under the decree as now finally 
amended) and he asksto have the sale set 
aside, The question arising is clewly cne 
arising out of the execution of the decrce, 
and, therefore, one "relating" to the exe- 
cution. It also arises between the parties 
to the suit. 


Ithink that sufficient authority for this 
view is to be found in the cases reported 
as Prosunno Kumar Sanyal v. Kali Das 
Sanyal (1), Sadashiv Mahadu Dhole v. Na- 
rayan Vithal Mawal (2), Veyindramuthu 
Pillai v. Maya Nadan (8), Golam Ahad 
Chowdry v. Judhistar Chundra Shaha (4), 
Durga Charan Mandal v. Kali Prosanna 
Sarkar (ô), Basti Ram v. Fattu (6), Krishnan 
v. Arunachelam (7), Set Umedmal v, Raja 
Srinath Roy (8) and Munna Lal v. Collector 
of Shahjahanpur (9), which is very similer 


.in some respects to thé present case. 


On the merits there can be no questicn 


w that the sale ought to be set aside. 


r 19 ©. 683; 19 I. A. 166; 6 Sar, P. C. J. £09 


QE Ind. Cas, 987; 38 B. 452; 18 Bom. L. R. 
661. 


(9 54 Ind. Oas 209; 43 M. 107; (1919) M. W.N. 
' 88 32 (F. B.). 


; 26 M. L. T. 391; 38 M. L. d. 
i 300. 149; 7 ©. W. N. 305. 
5) 96 O. 727; 3 0. W. N. 586, 

6) 8 A. 146; A. W. N. (18F6) 34 (F. B.). 

m 10 M. 447; 3 M. L. J, 126. 


t 
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I allow the appeal, set aside the judg- 
ment of the Courts below and direct 
that the execution sale in question be 
set aside. The respondent will pay the 
appellants’ costs in all Courts. They will 
include Advocate’s fee of one gold mohur 
in the trial Oourt, one in the District 
Court and three in this Court. 

In the revision application also the re- 
spondent will pay the petitioner's costs in 
both Oourts, but here no Advocate's fees 
are allowed. | 

R. Ia Appeal allowed. 


RANGOON HIGH COURT. 
OaruiNAL Raviston No. 214-B or 1:28 
July 25,1928. 

Present :—Mr. Justice Maung Ba. 

U MO GAUNG-—APPLIOANT 
versus 
U PO SIN—ACCUSRED. 

Penal Code (Act XLV of 1860), ss 421, 424—Presi- 
dency Towns Insolvency Act (III of 1909), s. 105— Trial 
of insolvent independently of Insolvency Act—Juris- 

iction of Magistrate—Criminal Procedure Code (Act V 
of 1898), ss. 259, 459 —Death of complainant—Magis- 
trate refusing to discharge accused — Interference in 
revision. 

There is nothing in the Presidency Towns Insolvency 
Aet which takes away a Magistrate's jurisdiction to 


try an insolvent for an offence under a. 421 or a. 424, 
Penal Code. 


It is discretionary with a Magistrate to discharge 
au accused in a non-cognizable case instituted on a 


pal ive when the complainant is absent ona day 
fixed for hearing. 

Therefore, where ina non-cognizable but a non- 
compoundable case, the complainant died after he had 
been examined and cross-examined and the Magistrate 
refused to discharge the acoused the High Court 
refused to interfere with the order of the Magistrate. 


Oriminal revision against an order of 
the Second Additional Magistrate of 
Rangoon, in Oriminal Trial No. 94 of 128. 

JUDGMENT.— Applicant U Mo Gaung 
was a paddy broker. He was adjudicated 
insolvent by this Oourt. From the report 
of the Official Assignes it appears that 
his house and its site were mortgaged to 
Messrs. Steal Brothers & Oompany, 
Limited. But he never made over the 
Insurance Policy although the property 
was insured. The house was destroyed 
by fire and the agents of the Insurance 
Company informed the Official Assignee 
that they had paid the insolvent Rs, 4,925, 
The insolvent @oncealed the insurance 
and the receipt of the assured amount not 
only from Messrs. Steel Brothers but also 
from the Official Assignee and he never 
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madeover the amount to the Official As- 
signee. Oonsequently the Oficial Assignee 
in his report expressed an opinion 
that the insolvent was guilty of an act 
falling under s. 103 (b) (ti) of the 
Presidency Towns Insolvency Act or in 
other words that he had made away with 
or concealed part of his property. 

Po Sin, one of the creditors, applied 
to the Insolvency Court to direct the 
insolvent's prosecution. The learned 
Insolvency Judge declined to do go, 
remarking that such prosecution was not 
recommended by the Official Assignee and 
that the case was notof importance, From 
that order an appeal was filed. The 
learned Judges of the Appellate Bench 
observed that it could not be doubted that 
here were grounds which, prima facie, 
would justify an enquiry, but they declin- 
ed to interfere*with the exercise of the 
Insolvency Judge's discretion. 

Po Sin then filed a direct complaint 
to the District Magistrate icharging 
U Mo Gaung with offences under 
B8. 421 and 424 of the indian Penal 
Code. The complaint was in order because 
nothing contained in the Presidency Towns 
Insolvency Act takes away a Magistrate's 
jurisdiction to try the insolvent for an 
offence under those sections, This view 
was held by a Bench of the Bombay High 
Court in Emperor v. Mulshankar Harinand 
Bhat (1). The complaint was transferred to 
the Second Additional Magistrate, Rangoon, 
for disposal. During the trial the Magis- ` 
trate was transferred and the accused 
person claimed ade novo trial, The case 
was accordingly adjourned for three weeks 
to summon witnesses, On the adjourned 
date the complainant's Advocate asked for 
an adjournment onthe ground that he had 
a casein the High Court. The case was 
adjourned. When the case was called on 
due date the complainant was too ill 
to attend and the case was adjourned for 
end a month. When the case was 
called again the complainant was reported 
td” have died. The accused's Advocate 
asked the Magistrate to discharge hia 
client unders. 259, Oriminal Procedure 
Oode. The Magistrate rejected that 
application. From the order of rejection 
this application for revision has been 
filed. 

Section 259 gives & Magistrate discretion 
to discharge the accused when in the case 
instituted upon complaint the complainant 


(1) 7 Ind. Cas. 963; 38 B. 63; 12 Bom. L. R, 750; 
11 Or. L. J. 548, - 
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is absent on any day fixed for the hearing of 
the case and when the offence is one which 
may lawray be compounded or when it is a 
non cognizable offence. The offences under 
ss. 421 and 424 are non-cognizable but 
they are non-compoundable. The complain- 
ant has been examined and cross-examined. 
His evidence can, therefore, be used 
under s. 33 of the Evidence Act. The 
learned Magistrate has exercised his 
discretion and decided to proceed with the 
trial. Iseeno sufficient reason to interfere 
with his exercise of that discretion. 
I, therefore, dismiss this application for 
revision d 


B. L. Application dismissed. 


RANGOON HIGH COURT. 
SPROLAL SECoND CivinL APPHaL No, 679 
or 1927. 
June 11,1928. 
Present :—Mr. Justice Carr. 
MA SHWE PEE-—APPBLLANT 
VETSL8 
MAUNG BAN MYO— Resronpant. 
Evidence Act (I of 1872), s. 92—Oral agreement 
in variation of decree, admissibility of 
Section 92, Kvidence Act, does not debar a judgment- 
debtor from setting up & verbal agreement by the 
decree holder to accept some variation or some new 
contract in substitution ofthe original decree. 
|^ Lachhmin Das v. Ram N ath (1), dissented from. 
Second appeal against the judgment of 


the District Court, Henzada, in Civil Appeal - 


No. 98 of 1927. 

Mr. Maung Kun, for the Appellant, 

Mr. R. M. Sen, for the Respondent. 

JUDGMENT.—The plaintiff's case in 
this suit was that the defendant had a 
decree against him for rather more than 
Rs. 350, in execution of which she had 
attached a piece of land belonging to 
him. There were then negotiations 
between the parties and it was agreed that 
the decree-holder (the defendant) sh¥ald 
accept Rs. 350 in full settlement of the 
decree. Rs. 329 was paid on the spot and 
it was further agreed that the remaining 
Rg. 21 should be paid at the next harvest. 
The defendant agreed to certify this 
adjustment to the Oourt and in fact went 
to see her Pleader but not finding him left 
a petition reporting adjustment with his 
clerk. This petition was never filed and the 
land under attachment was sold for 
. Re. 190. The plaintiff claims damages for 


MAUNG SHWE KIN, 114I, 0. 1929 


the loss of his land owing to the execution of 
the decree being allowedto proceed after the 
compromise. The Township Judge dismiss- 
ed the suit but gave no substantial reason 
for doing so. The District Judge held 
that the plaintiff's case was established 
and that he was entitled to damages and 
gave him a decree accordingly. The 
defendant now appeals against this decree. 

On the facts it is quite clear that the 
gading of the District Court was correct. 
The only other point for consideration is 
an argument raised for the appellant that 
evidence of the alleged adjustment of the 
decree is inadmissible under s. 92 of the 
Evidence Act. This argument is based on 
the judgment of Mr, Justice Walsh in 
Lachmin Das v. Ramnath (1), The learned 
Judge in that case held that the judgment- 
debtor setting up a verbal agreement by 
the decree-holder to accept some variation, 
or, as it may also be put, some new contract 
in substitution of the original decree, was 
barred from doing so by s. 92 of the 
Evidence Act. I &m entirely unable to 
follow this decision. In my opinion there 
ia nothing whatever to prevent the parties 
from entering into an oral agreement for 
the settlement of decrees for money. They 
have the same freedom to do so as to 
make novation of contract by an oral agree- 
ment modifying the previous written 
contract so long, of course, as the contract 
is not required to be in writing and 
registered. I find, therefore, no reason 
whatever for interference with the decision 
of the District Court, 

This appeal is dismissed with coata. 

eal dismissed. 


R.L App 
(1) 64 Ind. Cas. 990; 44 A. 258; 20 A. L, J. 65; A.L 
R. 1922 All 13. 


RANGOON HIGH COURT. 
Oar«INAL Revision No. 259 B ov 1928. 
July 23, 1928. 

Present :—Mr. Justice Baguley. 
MAUNG PO CHO alias KALINGA 
MEERA-—APPLICANT 


i versus 

MAUNG SHWE KIN—Opposirn PARTY. 

Criminal Procedure Code (Act V of 1898), as. 514 
516-A-—Restitution proceedings, nature of—Ex parti 
order, legality of—Bond, cae Ma of, in trial Cour 
—QContinuance of liability tul appeal-—Penal clausa 
enforcement of—Bond amount not paid—Procedur 
Imprisonment. . 

Restitution proceedings under s, 516-A, Orimina 
Procedure Oode, are proceedings of a quasi Giri 
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nature and wherea party against whom an applica- 
fion for restitution has been made fails to appear 
after notice, ez parte proceedings can be taken against 
him. [p 684,col 1] 

Where a bond has been given in Court for com- 
pliance of its order, the liability of the obligor is 
not discharged simply because the trial Court has 
passed the order in his favour where such order is 
reversed in appeal |p. 684, col. 2.] 

Mona n v. R. M. N. Chettyar Firm (1), distin- 
guished. 

Manackjee v. R. M. N. Chettyar Firm (2), fol- 
lowed. I 


e. 
Penal clause in a bond executed in pursuance of 
an order of the Magistrate will not be enforced, 
especially when the said clause has not been inserted 
tt ae bond in pursuance of the Magistrate's order. 
When the penalty of the bond is not paid, the 
first step which the Court should take is to recover 
the sum by issuing a warrant for the attachment 
and sale of moveable property belonging to the 
rson liable under the bond or his eatate if he be 
ead. It is only when the penalty is not paid and 
cannot be recovered by attachment and sale that 
the person bound is liable to imprisonment. [ibid.] 


Oriminal revision from an order of the 
Third Additional Magistrate, Pegu, dated the 
5th April, 1928, in Oriminal Miscellaneous 
Case No. lOof 1928. 

Mr. S Gangult, for the Applicant 

Mr. Thein Maung, for the Respondent. 


ORDER.—The applicant Po Oho aliaa 
Kalinga Meera had apparently been hav- 
ing litigation with Shwe Kin as regards 
& piece of land. As one step-in-aid of 
the litigation he filed before the Magis- 
trate a complaint against Shwe Kin and 
his neighbours under e, 390, Indian Penal 
Code, for robbery of paddy, At the same 
time that summons were issued to the ac- 
cused, he applied that 1,000 sheaves 
of paddy in or near the accused's field 
hut should be seized and made over to him 
on security. 

The Magistrate's order was: 

‘Issue warrant to seize the 1,000 sheaves of 
pad in or near accused's field hut at 

ali Kwin andthe same shall be made 
over to complainant on his furnishing 
sufficient security to comply with the 
Court'8 order regarding them during the 
pendency of the trial under s. 516-A, Orimi- 
nal Procedure Code. 

In accordance with this somewhat strange 
reference to B. 516-A,a total quantity of 
1,472 sheaves of paddy were seized and 
made over to Po Oho and he and two 
sureties signed a bond undertaking to 
return the said sheaves of paddy if called 
upon or, on failure to do so, to pay 
twice their value. Why this somewhat 
extraordinary "ri was adopted, I am 
unable to say and I have been given no 
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explanation of it, This bond was exeeut- ' 
ed on 16th December, 1926. 

The trial proceeded at a slow pace. As 
might have been seen before the offence 
was brought down to one under s. 379, 
Indian Penal Code, and the Magistrate 
convicted the accused stating that the 


‘offence was merely a technical one and 


ordered them to pay afine. On appeal the 
Additional Sessions Judge found the matter 
was purely a civil one and set aside the 
convictions and sentences and directed the 
fines to be refunded. On a further appli- 
cation by an order, dated 30th September, 
1927, the paddy sheaves seized were ordered 
to be returned to the accused Shwe Kin, 
Of course, the paddy sheaves no longer 
existed. They had long ago been thresh- 
ed and the paddy sold. In due course 
proceedings were opened to get restitu- 
tion by Shwe Kin. At first he was told 
by the Magistrate to go to the Civil Court, 
but the District Magistrate by an order 
dated 15th February, 1928, directed the 
Magistrate to call upon Po Oho and Ba U 
one of the sureties to show cause against 
being ordered to pay up. Po Ohoput in 
an appearance and said that he could 
not pay because he had sold the paddy 
and spent the money. The Magistrate 
directed Shwe Kin to produce evidence to 
show the value of the paddy taken away. 

On the next day of hearing Shwe Kin 
claimed that 1,000 sheaves of paddy would 
produce 300 baskets of paddy but the re- 
spondent Po Cho said that he only got 
75 baskets and the case was adjourned 
again for evidence. After this there were 
further adjournments and finally on 5th 
April, 1928, Shwe Kin was present, Po 
Oho was absent and the evidence produc- 
ed by Shwe Kin was recorded and the 
Magistrate passed order for payment of 
Rs, 1,600 taking the out-turn of the paddy 
sheaves to be 400 baskets and the value at 
Rs. 200 per 100 baskets, making a total 
value of Rs, 800 which in accordance with 
4he terms of the bond the Magistrate 
doubled and directed payment of Rs. 1,600. 
Orders were passed on the spot: After 
orders had been passed Po Oho appeared 
and said that he could not catch the ear- 
lier train. The nature of the order was ex- 
plained to him and he was directed to 
pay up. Before he did so, Po Oho filed an 
application in revision to the Sessions 
Judge asking that the Oourt’s order may 
be set aside and a further enquiry ordered. 
The Sessions Judge held that there were 
no good grounds shown for his absence 
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at the time the case was called, that 
there was no affidavit of himself or any 
other person; and that he was unable to 
accept the bare statement of the petitioner 
alone. The application was therefore, re- 
jected, and he now comes to this Oourt in 
revision. ‘ 

Several grounds have been urged before 
me but Ido not think there is very much 
in most of them. 

The first ground is that the trial Oourt 
Magistrate went beyond his jurisdiction 
in holding theenquiry in the absence of the 
accused unrepresented by an Advocate. 
The short answer to this is that Po Oho 
was not an accused, Infact in this cage, 
he has never been an accused. He was 
originally the complainant and is now mere- 
ly in the position of a respondent and when 
a respondent fails to attend, I know of 
no reason why in a matter of a quasi 
civil nature like the present the case should 
not go on in his absence. 

The next isthat Po Oho anpearing later 
and explaining the reason of his delay, 
he ought to have been allowed to prove 
his defence. I see no reason why he 
should have been allowed this indulgence 
for he had not shown good cause for his 
absence. 

The next is that the Magistrate should 
have considered whether Po Oho was res- 
ponsible for returning the paddy at all 
or bound by the terms of the bond as it 
was only executed for the trial Court and 
the trial Oourt had decided in his favour. 
In support of this I am referred to Manack- 
jee v. R M. N. Chettyar Firm (1) This 
is a civil ruling and not a criminal rul- 
ing. It applies to property attached hefore 
judgment under the provision of O, 
XXXVIII, Civil Procedure Code and the 
case was decided with reference to the 
special condition of the property attached 
before judgment, As against this there 
is a case of the eame name in Manackjee 
v R. M. N, Chettyar Firm (2). This is 
also a civil case, but the head-note runs ag 
follow: 

“The surety of a judgment-debtor under- 
took to satisfy a decree against the judg- 
ment-debtor which decree the judgment- 
debtor sought to set aside in a suit, Exe- 
cution was accordingly stayed. The trial 
Oourt set aside the decree, but the Ap- 
pellate Oourt restored the decree. Held, 


(1) Sa Ind. Cas. 540; 5 R 492; A.I. R. 1927 


ang. 310. 
(2) 105 Ind, Oas, 602; 5 R. 496; A. I, R. 1927 
Rang. 321, 
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that the surety was liable on his bond 
to satisfy the decree,” 

In other words in ordinary civil matters 
a bond undertaking to satisfy a decree 
is not discharged when the decree is set 
aside by thelower Appellate Oourt if the 
final Oourt of appeal restores it. I see 
no meritin this argument. 

The next point to be considered is that | 
the Magistrate could at the most have 
ordered the return of the price of the 
actual quantity ofthe paddy taken under 
the bond. The ground seems tome to be 
good. I ean see no justifloation for the 
bond being worded so as to contain a 
penalty. Normally property seized was 
to be held by the bailiff or somebody else 
to await final orders of the Court of Ap- 
resl; and if the property could not be pro- 
duced the natural order to pgss would be 
that its value must be restored. The 
Magistrate originally in his order did not 
direct that security should be taken for 
the return of double the value of the 
paddy seized and no explanation is forth- 
comiog asto why this peculiar form of 
bond was taken. It is not supposed to be 
right for either side to get pecuniary 
profit out ofa criminal case, and if this 
form of bond were enforced the accused 
as he could not gef his paddy returned 
to him would be getting twice its value 
and for this I can see no justification. 

I, therefore, vary the order of the Jearned 
Magistrate passed in Oriminal Miscel- 
laneous Trial No. 10-28 directing Po Oho 
and his sureties to pay up Rs. 1,6v0. The 
amount for ‘which Po Oho and his sure- 
ties are responsible is Rs. 800 and I would 
draw the attention ofthe learned Magis- 
trate to the provisions of s. 514, Criminal 
Procedure Code. When the penalty ofthe 
bond is not paid the first step which 
the Court should take is to recover the 
sum by issuing a warrant forthe attach- 
ment and sale of the moveable property 
belonging to the person liable under the 
bond or his estate if he be dead; vide s, 514 
(2), Oriminal Procedure Code. It is only 
when a penalty isnot paid and cannot be 
recovered by attachment and eale that the 
person bound is liable to imprisonment 
under s. 514 (4), Oriminal Procedure Code. 

It would appear in the present case 
that the Magistrate had made no attempt 
to attach any moveable property but has 
proceeded direct to order the arrest of Po 
Cho and his sureties. 


R, L, Order varied. 
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RANGOON HIGH COURT. 
ORIMIN L Revision No, 124-B or 1928, 
June 25, 1928, 

Present:—Mr. Justice Mya Bu. 
RAMBROSE —Acousgzp—PETITIONER 
versus 
EVPEROR—Obppostts Party. 

Penal Code (Act XLV of 1860), ss. 182, 211— 
Criminal Procedure Code (Act V of 1898), s. 195 (1) 
Cashed charge to Police followed by complaint to 


agistrate—Prosecution of complainant without em 
plaint from Magistrate, legality of. 

Where information to the Police amounting to a 
false charge under s.211, Penal Code, is followed 
by a complaint to the Court based on the same 
allegations and the same charge, the provisions of 
8. 195 (1) (b) ofthe Oriminal Procedure Oode come 
into operation and complaint of the Court is neces- 
sary to the validity of a prosecution of the in- 
formant under s. 211 of the Penal Code, even if the 
prosecution bein respect of the false charge made 
to the Police and the same rule will hold good 
irrespective of whether the Oourt investigated the 
complaint or not. 

Brown v. Ananda Lal Mullick (4) and Muhammad 
Yassin v. Emperor (5), followed, 

A prosecution under 8.182, Penal Code, cannot 
be permitted where the offence committed amounts 
to one under s. 211, Penal Code. 

E v. Arjum (6) and Jaggu v. Pala (T), fol- 
we 


JUDGMENT.—The petitioner applies 
to have the proceeding in Criminal Regular 
Trial No. 16 of 1928 of the Court of the 
Township Magistrate, Sagaing, now pend- 
ing against him, quashed. The proceeding 
was instituted by acomplaint laid against 
the petitioner by the officer-in-charge of 
the Police Station at Sagaing, charging 
the petitioner with having committed an 
offence punishable under s. .182, Indian 
Penal Code. The circumstances that led 
to the prosecution were as follows:—On 
the 27th January 1928 the petitioner 
went tothe Police Station at Sagaing and 
made allegations against one Bagwandin 
and Andy to the effect that they had 
jointly committed robbery on him, in the 
course of which, one of them caused hurt 
to him. The facts alleged by the petitioner 
constituted an offence punishable under 
B. 994, Indian Penal Code. The Police 
investigatad the case, found it to be false 
and finally classified it as such, thereupon 
the petitioner lodged a complaint in 
Court against Bagwandin and Andy on 
the same facts and for the same offence, and 
the Headquarters Magistrate on receipt of 
it directed the Police of Sagaing forenqui: y 
and report. On receipt of the Police report 
the Headquarters Magistrate dismissed 
thecomplaint, classifying the caseas ‘‘falee.” 
In these circumstances, the officer-in- 
charge of the Police Station filed the com- 
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laint against the petitioner by which the 
trial now sought to be quashed was in- 
stituted. 

The information given by the petitioner 
was of acognizable offence, and it charged 
the persons named by him with having 
committed the offence. If that information 
was false the offence committed by the 
petitioner would amount to not merely 
giving of false information under s. 162, 
Indian Penal Code, but would also amount 
to laying of false charge within the mean- 
ing of s. 211, Indian Penal Code, inas- 
much as the information also falsely charg- 
ed the particular persons named with 
having committed the offence mentioned 
in the information. From a comparison 
of these two sections of the Indian Penal 
Code, it appears that a person mak- 
ing a false charge is liable to be dealt 
with under either one or the other of 
them, and, as pointed out in Bhokteram 
v. Heera Kolita (1) an offence under s. 211 
includes an offence under s. 182. Prose- 
cution for a false charge may, therefore, 
be either under s. 182 or under s. 211—see 
Emperor v. Sarada Prasad Chatterjee (2) 
and Queen-Empress v. Rughu Tiwari (3). 

Though an offence under s. 211 includes 
an offence under s. 182, the converse will 
not hold good. It is plain that, where the 
offence falls under s, 182 only and not 
under &. 211, a complaint, in writing, of 
the public servant concerned or of some 
other publie servant to whom he is sub- 
ordinate, is all that is necessary 
under s. 195 (1) (a) of the Criminal Proce- 
dure Code, to render the prosecution valid. 
It is also equally plain that, where the 
offence alleged is under s. 211 and come 
mitted in, or in relation to, a proceeding 
in Court, the prosecution must, in order to 
be valid, be initiated ‘by a complaint, in 
writing, of such Oourtor of some other 
Oourt to which it is subordinate, under 
e. 195 (1) (b, Oriminal Procedure Code. 
Therefore, where information to the Police 
amounting to a false charge under s. 2,1 
is followed by & complaint to the Court 
based on the same allegations and the 
same charge, the proyisions of s. 195 (I) 
(b) of the Oriminal Procedure Oode come 
into operation, and it has been held in 
Brown v. Ananda Lal Mullick (4) that in 
such a case complaint of the Court is 


(1) 5 C. 184. 
(2) 32 O. 180; 2 Or. L, J, 171. 

3) 15 A. 336; A. W. N. (1893) 111. 
4) 38 Ind, Oas. 857; 44 


( 
( . 650; 20x0, W. N. : 
Cr. L. J, 25; 35 O. L. J. 59, a0. W. N, 1347; 18 
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necessary to the validity of a prosecution 
of the informant under s, 211, Indian 
Penal Code, even if the prosecution bein 
respect of the false charge made to the 
Police. As pointed out in Muham- 
mad Yassin v. Emperor (5) the same 
rule wul hold good irrespective of 
whether the Court investigated the com- 


plaint or not. 
Had the petitioner in this case 
been prosecuted for an offence 


under g. 211, Indian Penal Code, the 
case would certainly be governed by the 
provisions of 8. 195 (1) (b). What remains 
to be considered is whether in the 'cir- 
cumstances of the case, the prosecution 
under s. 1t2, Indian Penal Oode, could 
properly be permitted in spite of the fact 
that the offence has amounted to one under 
8. 211, Indian Penal Code., 

Aecording tothe ruling in Empress v. 
Arjun (6) “Whereas person specifically com- 
plains that another man has committed an 
offence, anddoes so falsely with the object of 
causing injury to that person, he is guilty 
of making .a false charge of an offence 
under a. 211 and not under s. 182," In 
Sarada Prasad Chatterjee’s case (2) 
it was ruled that,itthe false charge was 
& serious one the graver 8. 211 should be 
Supued and that trial should be full and 
air. 

In Jaggu v. Pala (T) in which there were 
two proceedings against the accused, one 
under s. 211 at the instance of the party 
aggrieved and another under s. 152 at 
the instance of the publie servant con- 
cerned,—it was pointed out thatthe ordinary 
rule should be followed, and the charge 
under 8.182 must be abandoned in favour 
of the more serious charge under s, 211, 
Indian Penal Code. 

In a case like the present one, which 
came up before this Oourt in Maung Pe 
v, Maung Chow (8) where a person pro- 
Becuted under s, loz, Indian Penal Ovde, 
contended that the offence fell under 
8. 211, Indian Penal Code, and the pre 
secution was incompetent except on the 
complaint of the Court concerned,—Pratt, 
J., ruled that the offence fell under 8.211 
and a complaint by the Magistrate before 
whom the false charge was made was neces- 
Bary. f : 

D) 88 Ind. Cas. 825; 4 Pat. 323. 6 P.L. T. 457; A. 
I. R. 1925 Pa5.483; 20 Or. L. J. 888. 

(6) 7 B. 184. 

9 33 Ind. Oas, 817; U. B. R. (1915) II, 95; 17 Or. L. 


177. 
9 112 Ind, Oas. 468; A. I, R. 1928 Rang, 243; 29 Or, 
L, J. 1044. 
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In view of the above rulinge, I consider 
that, although the offence alleged against 
the petitioner falls under both s. 182 and 
s, 211, Indian Penal Code, prosecution 
under s. 182 isquite improper. To permit 
such a prosecution, it will, in my opinion, 
be contrary to the general principle that 
a prosecution for a lesser offence should 
not be launched when the facts constitute 
a graver offence. 

Fer the reasons stated above, I allow the 
application, and the proceedings before the 
a Magistrate, Sagaing, are quash- 
ed, 

A. Proceedings quashed. 


RANGOON HIGH COURT. 
Frast Orvit, APPBAL No. 9 or 1928. 
June 7, 1928. 

Present :—Mr. Justice Das. 

' MA PAN NYUN- —APPRLLANT 


versus 
MAUNG SIT PHAUNG AND OTHERS 

—R&8BPONDBNTS. ‘ 
Civil Procedure Code (Act V of 1908), s. l11—Res 
judicata between co-defendants— rinciples—Absence 

of contest between co-defendants, effector. | 
Ifa plaintiff cannot get at hia right without try- 
ing and deciding acaso between co-defendants, the 
Court will try and decide that case andthe decision 
will operate as res judicata between the , co-defend- 
ants. But if the roliet given to the plaintiff does not 
require or involve a decision of any caso between 
co-defendants, the co-defendants will not be bound. 
as between each other by any proceeding which may 
be necessary only to the decree the plaintiff obtains. 


A sued her brothers C and D for a share of the 
estate of her deceased mother E, impleading her 
sister B also as a pro forma defendant. The suit 
was dismissed on the ground that E wasa Chinese 
Buddhist and A, being a daughter, was not entitled 
to inherit B thereafter sued A, C and D for her 
share of the inheritance. C and D pleaded that the 
decision in the previous suit that H wasa Ohinese 
Buddhist operated as res judicata : 

Held, that the decision did not operate as res 
judicata between. B on the one hand, and C and D 
on the other, masmuoh as there was no active contest 


‘of their rights inter se in the previous suit. 


Cottingham v. Harl of Shrewsbury (1), followed. 

First appeal against a judgment of the 
District Oourt, Pyapon, in the Oivil 
Regular No. 26 of 1927, 

Mr, Kyaw Din, for the Appellant. 

Mr. Po Han, for Respondent No. 2. 

JUDGMENT.—Ma Pan Nyun sued' 
her brothers Sit Phaing and’ Maung Sein 
Don and her sister Ma Sein fora share in 
the estate of their mother Ma  Myit. 
In Ma Sein v. Ma Pan Nyun (i) 


(1) 80 Ind, Oas, 749; 2 R, 94; A, I, R, 1034 Rang. 2 
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the sister had failed in a similar claim 
on the ground that as Ma Myit was a 
Ohinese Buddhist, her daughters were 
excluded from inheritance. The defendant- 
respondents in the present case pleaded in 
the Oourt of first instance that the claim of 
Ma Pan Nyun was res judicata. The 
learned District Judge of Pyapon held that 
the principle of res judicata did not apply; 
he held, however, that since a Bench of the 
High Court had ruled that Ma Myit was a 
Ohinese Buddhist, MaSein, her daughter, 
could have no cause of action and dismissed 
her suit, 

There can be no doubt that the latter 
decision of the learned Judge was errone- 
ous, He assumed apparently that Ma Pan 
Nyun admitted that Ma Myit was a 
Ohinese Buddhist. Had such an admission 
been made, she would have been bound by 
the High Court’s decision as to the manner 
of devolution of property following on such 
an admission and her case must necessarily 
have been dismissed. Her pleading, how- 
ever, shows that she made no such 
admission and if the previous decision did 
not bind her under the principle of res 
judicata, the finding of the High Court 
could in no way prevent her from 
endeavouring to snow that in so far as 
she was concerned, that finding was 
wrong. 


In regard tothe principle of res judicata 
it mightat first sight appear that she was 
bound. She was a pro forma defendant 
inthe previous case and gave evidence in 
favour of her sister and was clearly con- 
vinced that her status was identical with 
that of her sister. Section ll of the Civil 
Procedure Oode ,is however explicit. Oan 
it be said in this case that the status of Ma 
Pan ‘Nyun was considered and finally deter- 
mined in the High Oourt judgment? The 
Indian Courte arə unanimous in following 
Cottingham v. Earl of Shrewsbury (1), that 
“if a plaintiff cannot get at his right with- 
out trying and deciding a case between 
co defendants, the Oourt will try and 
decide that case, and the co-defendants will 
be bound. Batifthe relief given to the 
plaintiff does not require or involve a 
decision of any case between co-defendants 
the co-defendants will not be bound as 
between each other by any proceeding which 
may be necessary only to the decree 
ihe plaintif  qbtains." The test in 
other words is whether it is necessary for 
the purpose of supporting his actual 


(1) (1843) 3 Hare 637; 67 E. R. 530. 
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decision for the Judge to decide directly 
or by implication any conflicting issue 
between co-defendants. 

Ma Sein never got within reach of any 
remedy. Hersuit was dismissed on con- 
siderations which were binding ou her 
irrespective of whether Ma Pan Nyun was 
a party to the suit or not. Clearly, there- 
fore, there could exist no active contest as 
to rights and no decision thereon as 
between Ma Pan Nyun and her co-defend- 
ants. 

The appeal is allowed and the case is 
returned tothe District Judge for disposal 
on thé merits, Costs will follow the event. 
The appellant is entitled to a return of the 
Oourt-fee paid on the memorandum of 


appeal. 
d Appeal allowed. 


RANGOON HIGH COURT. 

MisosBLLANEOU8 OIYIL ÀPPLICATION No, 

81 or 1928. 

September 18, 1928. 
Present:—Mr. Justice Carr. 

MAUNG SEIN MYI AND ANOTHRR— 

APPLIOANTS 

; versus 

MAUNG TUN PE AND ANOTHBR— 

RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O, XLVII, 
r, l—Review—Grounds for review—BEHrror of law— 
Judgment pronounced without notice to parties—Party 
deprived of right to appeal —'Sufficient reason’, 
Delivery pr judgment without previous notice to 
the parties is illegal, and there isa sufficient reason 
for granting a review of the judgment where, by 
such illegal procedure, a ty is deprived of his 
right to apply fora certificate for appeal in a case 
which is fit for the granting of such a certificate, 

A review cannot be granted for a mere error of 
law unless the erroris one that is apparent on the 
face of the record, 4 

Mec. P. B. Sen, for the Applicants, 

Mr. Paget, for the Respondents. 

JUDGMENT.—This is an application 
for review of a judgment of Mr. Justice 
Mosely, and comes before me because he 
is no longer attached to the Court. 

The first ground of the application is 
that the ‘decision is wrong in law. 

It has been urged by the Advocate for the 
applicants that an error of law is a proper 
ground for review, and in support of 
this proposition he quotes, among others, 
the cases of Ma Hta Yi v. Ma Pwa 
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Hnit (1) and Muddlapur Morari Rao v. 
Balawanth Dikshit (2). 

I am willing to accept the proposition 
that an error of law is included within the 
second category of r. 1 of O. XLVI, 
Civil Procedure Code; but that error must 
be oné that is apparent on the face of the 
record. . 

I agree with the view expreased by the 
learned Judges in the Madras case above- 
quoted, where they say at page 957* of the 
report:— 

“Weare of opinion that each case must 
be judged by itself and that where the,error 
of law is such that it is clearly apparent on 
a perusal of the record, there is ground for 
granting a review." 

In the present case, I do not think that 
there is any such error. Ido not say that 
the decision of the learned,Judgeis correct. 
It may or may not be correct, but I am 
certainly not prepared to say that it is so 
obviously incorrect that there is an error 
apparent on the face of the record. 

The question raised is one thatis extreme- 
ly difficult and controversial. It was, in 
fact, the question on which the whole 
appeal turned, and it was decided after full 
consideration by the learned Judge. This 
ground, therefore, in my opinion, must 
fail. 

The other ground is different. The facts 
are that Mr. Justice Mosely was officiating 
as a Judge of this Courtup to the 29th of 
May, 1928, and after that date ceased to be 
a Judge of the Court. It is admitted that 
he delivered judgment in this appeal on 
the 29th of May, and that he did so without 
previous notice being given to the parties 
or their Advocates of the date on which 
judgment would be given. The Advocates 
were informed shortly afterwards that 
judgment had been given, and Mr. Sen 
for the applicants says that he endeavour- 
ed on the same day to see the Judge in 
order to obtain from him a certificate for 
appeal under cl. 13 of the Letters 
Patent of this Court. He was una, 
however, to find the Judge, and, therefore, 
could not make that application. He did 
subsequently makean application; but this 
was rejected on the ground thatunder cl. 13 
of the Letters Patent itis only the Judge 
who passed thejudgment who can declare 
that the case is a fit one for appeal. 

(1) 105 Ind. Gas. 710; 5 R. 610; AI R. 1928 Rang. 


2, 
: (2) 76 Ind, Oas. 342; 46 M. 955; 45 M.L. J. 309; 
18 L. W.363; (1923) M. W. N. 761; A. I R. 1924 Mad, 
8 


' 


*Page of 46 M.—[Eà.] 
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The rules of this Court provide that an 
&pplieation for such & declaration may be 
made orally at the time of delivery of judg- 
ment, or afterwards, in writing, at any 
time within one month. 

The fact that the learned Judge ceased 
to be attached to the Court from the .day 
on which he passed judgment deprived 
the petitioners of their right to make such 
an applieation in writing, and the fact that 
thë Judge delivered judgment without pre- 
vious notice to the parties deprived them 
of the opportunity of making the applica- 
tion orally. 

Delivery of judgment in this way, with- 
out previous notice, was illegal, and by his 
ilegal action the Judge deprived the 
petitioners of a very important right. In 
my view this should be held to be & suffi- 
cient reason under r. l of O. XLVII, 
Civil Procedure Code. The case was, in 
my opinion, a very fit one for grant of a 
declaration under cl, 18 of the Letters 
Patent, and in all probability, had such 
an application been made to him, the Judge 
would have Mp the declaration. 

I do not think that in holding this to 
be a sufficient cause for review I am depart- 
ing from the ruling of their Lordships of 
the Privy Council in Chhajju Ram v. Neki 
(3). There was, in my opinion, an error 
of procedure apparent on the face of the 
record, and this brings the matter within 
the view taken by their Lordships that the 
words “any other sufficient reason" mean 
a reason sufficient on grounds analogous 
to those specified immediately previously. 

I, therefore, grant the application for 
review. The judgment of the learned 
Judge is set aside and the appeal will be 
re-heard. ' 

The question, as I have already said, is 
an extremely difficult and controversial one, 
and I think that the appeal is one that 
should properly be heard by a Bench. 
direct, therefore, that the re-hearing of the 
appeal be beforea Bench, or, should the 
Ohief Justice so decide, before a Full 
Bench. 

The respondents are in no way to blame 
for the error committed by tbe learned 
Judge. I,therefore, direct that the costa 
of this application shall be costa in the 
appeal when re-heard; Ádvocate's fee in this 
application three gold mohurs. 

Petition allowed. 


R. 
1922; 43 M. L. J. 332; 24 Bom. L, R. 1238; 4 U. P. lu, 
R. (P. C.) 99; 36 C. L. J. 459; 49 L A. 144 (P. Q.). 
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LAHORE HIGH COURT. 
Sgoonp OrvinL, APPEAL No, 595 or 1928. 
January 2, 1928. 
Present:—Mr. Justice Dalip Bingh. 
JAI KISHEN-—PLAINTIFF—ÁÀPPELLANT 


versus 

RAM CHAND AND ANOTHER—DEFENDANTS 

~— RESPONDENTS, 

Hindu law--Joint family—Debts—Decrea against 
manr peraonally—Liability of entire family pro- 

mL eatea. 

A decree passed against the manager of » joint 
Hindu family is binding on the entire family estate 
including the shares of the other co-parceners even 
though the decree has not been passed against the 
manager in his representative capacity as manager, 
if the debt on which the decree is based has been 
incurred for purposes binding on the family. [p. 
692, coL 1] 

Mela Mal v. Gori (1), distinguished, 

Becond appeal from a deoree of the 
District Judge, Shahpur and Jhang at 
Sargodha, dated the 18th November, 1927, 
affirming that of the Subordinate Judge, 
Pun Olass, Jhang, dated the 5th July, 
1927. 

Mr, Kishan Dyal, for the Appellant. 

Mr. Jagan Nath Aggarwal, for the 
Respondents. 


JUDGMENT.—The pedigree-table of 
the parties is given in the judgment of 
the learned District Judge. A house was 
purehased in the name cf Tara Ohand on 
the 30th April, 1894. On tke 14th Novem- 
ber, 1924, the Firm Jassa Ram-Ram QOhand 
brought & suit against Daulat Ram for 
Rs, 3160-11-83. An ex parte decree was 
obtained for Rs. 291-12 9 on 16th Dacember, 
1921. The house was attached dnd sold 
on Yth December, 1925, and was purchased 
by Ram Ohand dezree-holder himself. Tae 
suit was brought for possession of the 
house by Jai Kishen Das, on the 

ounds ;— : 

1. That the property belonged to his 
father Fara Chand. 

2, That the house was not attachable in 
execution of a personal decree against 
Daulat Ram, even assuming that the 
house was part of the joint Hindu family 
property. 

It appears that there was a decree in 
favour of Sahkir Ohand-Lakhmi Das for 
Rs. 3,372-4-6 against the estate of Lakhmi 
Das and of Daulat Ram and a share of 
Jai Kishen Das and Hans Raj minors in 
the firm kaown as Hans Raj-Ladha Ram. 
This decree was obtained on the llth 
December, 1918 The decree was based on 
dn award. Daulat Ram raised Rs. 1,100 
from Ram Ohand to pay off a part of 
this decree. The finding, therefore, of the 
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learned District Judge, which has not 
been contested before me, is that the 
debt which was paid off was a joint 
family debt and the loan obtained by 
Daulat Ram was for the benefit of the 
family as the decree was against the estate 
of Lakhmi Das. 

Two questions arise, thsrefore:—(1) Is the 


“house joint family property ? and, secondly, 


if so, is the share of Jai Kishen Das attach- 
able and saleable in execution of a decree 
against Daulat Ram personally. 

The first point was not disputed before 
me,and itis only the second point that has 
been argued. 

It isconceded that Daulat Ram at the time 
that the loan was taken was the sole adult 
member of the joint Hindu family and both: 
Jai Kishen Das and Hans Raj were minora. 
Counsel for the appellant has relied on 
Mulla's Hindu Law, para. 208, page 261 
of the 5th Edition, and the rulings cited 
there, Both sides have relied on Mela Mal 
v. Gori (1) which is the ruling of our own 
Court on the point. Oa the one hand, Ooun- 
sel for the appellant contends that the 
Madras rulings referred to in Mulla's Hindu 
Law were approved of in thia ruling, and 
that the principle cited in Mulla's Hindu 
Law and Gours Hindu Code and Mayne'a 
Hindu Law were also approved. This is a 
Division Banch ruling and, therefore, is 
binding on me. On the other hand, Counsel 
for the respondent contends that the raliag 
does not lay down any general rale and in 
fact expressly holds that no general rale can 
be laid down, though it holds that if in any 
particular case it is shown that the debt 
wasincarred by the manager of the family 
for the purpose of the family trade or for 
its benefit otherwise and he was sued as 
manager and the decree was substantially 
against the family in the name ofits manag- 
er; all the members of the family would be 
liable for the deoretal amount. : 

I must at once state that had the princi- 
ple deducible from this ruling been clear 

me, I would have been bound by the 
Same, as it is a Division Bench ruling. But 
Ifindthat the argument on the point in 
dispute beginaat page 291*. At page 292* 
after referring !o thé principle laid down 
inthecommentaries, their Lordships proceed- 
ed to remark that "In thia case it has not 
baen shown that the debt was incurred for 
the banefit of the family or that the plaint- 
ifs wera in any way b»neited by the transas- 
tion”. At paga 293*, their Lordships state:— 

(i, 64 Ind, Gas 495; 3 Lah, 238; A. 1. R. 1922 
Lah 200. 


*Page of Lah.-A1Hd.] 
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“This question (of benefit), however, is not 
very material and cannot affect the main 
question on which the decision of the 
present case depends”. They have then 
cited the rulings referred to in Mulla's 
Hindu Law. They then proceed to deal with 
the Bombay ruling, reported as Sakharam 


v. Devji (2) which they state supports the, 


counter-proposition. They do not state any- 
where that they differ from this ruling. On 
the contrary they again repeat:— "It has, 
however, not been shown in this case that 
Raj Mal had incurred the debt as the mana- 
ger of the family and for its benefit". They 
then go on as follows:— "An examin- 
‘ation of the facts'of decided cases leads us 
to the conclusion that no general rule can 
be laid down which may be applicable to 
every case. If, in any particular case, it is 
shown that the debt was incurred by the 
karta of a family for the purposes of the 
family trade or for its benefit otherwise 
and he was sued as manager and the decree 
was substantially against the family in 
the name of its manager, all the mem- 
bers of the family will be liable for the 
deeretalamount" They then proceeded 
to deal with three other rulings, firstly, of 
the Calcutta High Court Baldeo Sonar v, 
Mobarak Ali Khan (3) and said that “this 
ruling does not lay down any different 
principle”. They distinguished another 
Bombay ruling Hari Vithal v. Jairam 
Vithal (4) on facta, and they accepted the 
distinction drawn in Sathavayyan v. 
Muthusami (5) with reference tothe Privy 
Council ruling reported as Daulat Ram v, 
Mehr Chand (6). 
. Now, ib seems to me perfectly clear that 
there is a distinct conflict of opinion be- 
tween the view of the Madras High Court 
and the earlier Allahabad rulings on the 
one hand, and between the view of the 
Bombay High Court and the Osleutta 
High Court on the other. It is not clear 
tomewhat the learned Judges meant 
when they stated that an examination of 
decided cases did not lead to the concly- 
sion-thatany general rule could be iat 
‘down. Itisnot clear to me what their 
‘Lordships meant when they stated thata 
-man might be eued asa manager andthe 
‘decree be substantially against the manager 
and the family. Itis not clear to me what 
their Lordships meant when they stated that 

(2) 23 B. 372. 

(3) 29 O 583. 

4) 14 B. 597, 

(5) 12 M. 325. 

(6) 15 ©. 70; 14 I A, 187; 11 Ind, Jur. 435; 5 Sar, 
P,O J: 84; 1 DP. R, 18884(P, 0.) : 
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Baldeo Sonar v. Mobarak Ali Khan (8) does 
not lay down any different principle. How- 
ever, one thing seems clear. and that is 
that their Lordships did not purport to 
lay down any general rule, and so far as 
Ihave been able to see, the sentence at 
page 295* thatthe “preponderance ofauthori- 
ties is infavour of the decision of the 
lowér Appellate Court” is not correct. 
The learned Oounsel for tlie respondent has 


elteq:— i 

aa Sonar v. Mobarak Ali Khan (3), 
Padnakar Vinayak Joshi v.  Mahadev 
Krishna Joshi (7), Sakharam v. Devji (2), 
Sheo Shankar Ram v. Jaddo Kumar (8) & 
Privy Council ruling at page 3571, Dauiat 
Ramv. Mehr Chand (6) a Privy Council 
ruling, Kun) Behari Lal v. Kandh: Prashad 
Narain Singh (9) where Hari Vithal v. 
Jairam Vithal (4), Sakharam v. Devji (2) 
and Baldeo Sonar v. Mobarak Ali Khan (3 
are referred to, Lal Singh v. Jagraj Sing 
(.0), Jijamba Bai Sahib v.Sagram Jathat 
Row Sahib (11), Pirthipal Singh v. Ra- 
meshwar (12) where many other cases 
are referred to, Mahadeo Prasad v. Tiknt 
(18) and Gharib Ullah v. Khalak Singh (14) 
—Privy Council ruling. 

He has also based some argument on 
Kishen Parshad-Har Narain Singh (19) 
and Phulli v. Debi Parshad (16). 

I now briefly proceed to deal with the 
various points arising. The Madras High 
Oourt'a view is really no more than this, 
that whenever a suit is brought against a 
man, if that suit is not brought against him 
in form as ina representative capacity, 
or if the deeree does not in form show 
thet he was sued in a representative 
capacity, or at best if the decree, though in 
form a personal decree, cannot by reading 
portions contained in the decree, be treated 

(7) 10 B. 2lat p. 24. 

(8) 24 Ind. Cas.504; 36 A. 383; 18 O W. N. 968; 
16 M. L. T. 175; (1914) M, W. N. 593; 1 L. W. 615; 
20 O L.J. 282; 12 A. D. J. 1173; 16 Bom. L. R. 810; 
4l L A. 216 (P. O). 

9) 6 O. L. J. 362. 

(10) 107 Ind. Cas. 693; A.I. R. 1928 P. O. 86; 26 
A, L.J. 229; 50 A. 540. 

(11) 14 Ind. Cas. 374; 22 M. L. J. 45. 

(12) 99 Ind, Cas. 151; 3 O. W. N. 954; A. I. R. 1027 
Oudh 27. 

(13) 36 Ind, Cas. 685; 3 O.L. J. 390. 

(14) 25 A. 407; 5 Bom. L. R. 478, 7 O. W.N 681; 
30 I. A. 165; 8 Sar. P. O. J 483 (P. O.). 

(15) 9 Ind. Oaa. 739; 33 A. 272; 15 O. W. N. 321; 
8 A.L.J 256; 9 M. L. T.-313; 13 C. L. J. 315; 21 
M. L. J. 3718; 13 Bom. L. R. 359; (1911) 2 M. W. N. 
895, 881 A. 45 (P.O). . 


(16) 75 Ind. Oas. 449; 5 Lah. 38 at p. 46; A. I 
R. 1923 Lah 575, . 


*Page of 3 Lah.— Ed. 
{Page of 30 A.—[Ed. 
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as substantially a decree against the pər- 
s0n in his representative capacity, the 
share of co-parceners other than sons will 
not be bound by the decree obtained 
against tha manager. The Calcutta view, 
which is given in Baldeo Sonar v. Mobarak 
Ali Khan (3) and described as an establish-. 
ed view of that Oourt, andthe Bombay 
view, as given in Sakharamv. Devji (2), 
is that wherever the manager is sued asa 
matter of fact and wherever it can be proved 
that the debt for which hewaa sued was 
for the benefitof the joint family, then 
the share of the other co-parceners will 
be liableto be soldin execution of the 
decree. In Rangaswamy Iyengar v. An- 
nathurat Iyengar (17), referred to in 
Mela Mal v. Gori (1), it was held that there 
was no presumption of law that asuit of 
a creditor against the manager of a joint 
Hindu family was brought against the 
latter in his representative capacity as 
manager. In Lal Singh v. Jagraj Singh (10) 
one of the learned Judges therein held. that, 
when a man was sued alone when he 
was the manager, the presumption was 
that he was sued in his capacity as 
manager. The Privy Oouncil rulings 
which have been referred to by the other 
side, are cases of property as distinguished 
from cases of debt. It is, of course, much 
easier to seein a case where family pro- 
perty is the subject-matter of the suit 
that the manager, or the managing mem- 
bersof the family, may represent the 
family forthe purposes ofthat suit and 
if they do so effectively then the other 
co-parceners are bound. It is less easy to 
see, in the case of a debt which is in- 
carred by one man though he may happen 
to be the manager, whether the decree 
following against the man who incurred 
the debt can beheld to be substantially 
against the family,if the debt was in- 
curred for the purposes of family benefit. 
The two propositions do not seem to me 
to be one and the same. A manager 
may incur adebt for a family business 
bat the person from whom he borrowed 
the debt who may not know even ofthe 
existence of the family may not enquire 
about the necessity forthe debt and may 
be content to sue the only parson who 
dealt with him. Oa the other hand, it 
i3 clear that the Privy Ovuaacil have 
held that, in the case of mortgages 
by the managing member, the mana- 


ay 7 Ind. Gas. 311; 20 M. L. J. 8523; (1910) M. 
W. N. 401; 8 M. b. T. 20 : 
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ger, in a suit for foreclosure, repre- 
sents the others, and the other co-parce- 
ners are bound by the foreclosure decree 
and arenot entitled to redeem their shares. 
Similarly, in the case of a decree against 
the father itis now settled that the share 
of the son is attached in execution. No 
doubt, the Privy Oouncil have pointed 
out that thisisa peculiar anomaly in the 
law, butit seems to me that only two 
views are possible, one that the decree 
itself mustin form be against the manager 
in his representative capacity or the decree 
itself must by words occurring in it be 
capable of the construction that it was 
against the managerin his representative 
capacity. As for instance, the decree directs 
joint family property to be sold referring to 
the property as such, In such acase it may 
as an interpretation of the decree be held 
that the decree really wasa decree against 
the manager in his representative capacity. 
Ifit beheld, then, that only in these cages 
are theother co-parceners bound, then no 
question can arise as to whether the 
debt was or was not for family necessity. 
It isalso, however, possible to hold a 
different view, namely, that the other co- 
parceners are bound by:the decree in 
cases like the illustration given above, 
as wellas in cases where though the 
decree, inform and in substance, is only 
against the manager personally, yet it can 
be shown in the suit by the  co-parcener 
that, asa matter of fact, the debt was 
raised by the manager for the family 
benefit or in the ordinary course of 
business, the said business being a joint 
family business. Itis clear enough that 
where a decree purports to be passed 
against & manager in his representative 
capacity or can be construed as such 
then all the co parcenere wouldbe bound 
but it seems to me that there is no funda- 
mental difference in principle between the 
case ofason's suit, ina decree obtained 

ainst hia father personally, being met by 
e defenee that under Hindu Law the 
son's pious obligation to pay his father's 
debts involves the saleof his share of the 
property in executio of a decree against 
the father, and the exactly similar de- 
fence that the fact thatthe debt was for 
family necessity and was incurred by the 
manager in his capacity as such should 
bind the shareof theother co-parcenera. 
Tae two defences, one by reason of the 
nature of the decree and the other by 
reason of the charactar of the debt and tus 
persoa incurring it fare not similar thouga 
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they lead tothe sameresult. It has been 
held by the Privy Councilin the case 
of the son suing for his share of the family 
‘property that when a decree has been 
obtained against the father for a debt 
due by the father, the son’s suit can be 
‘met by the defence of the pious obligation 
` 'to pay the father’s debt. I am unable to 
see any reason why the same principle 


Set 


should not be applied in the case of a ` 


debt incurred by the manager for the pur- 
poses ofa family benefit or family trade; 
it would merely be multiplying litigation 
and causing needless trouble all round. 
‘It may, of course, be contended that the 
‘peculiar defence allowed in the case of a 
gon is really an anomaly in the general rule 
which holds that a decree can only be 
.executed against the person against whom 
.the decree was passed. But it seems to 
meonthe Indian decisions generally that 
‘the matter has been left open and that 
“this is either treated asasecond anomaly 
‘orig an extension of the principle that in 
certain cases there is good defence against 
the rightful owner of the property by 
' reason of the proofof certain facts, in 
‘the suit brought by him (not in the 
original suit in which the decree was 
passed) whereby the rightful owner might 
bo debarred from contesting the position 
‘of the auction purchaserina sale under 
'thedecree. Such a case is the one where 
the judgment-debtor has been the osten- 
sible owner of the properly owing to'the 
' default or negligence of the real owner. 
. Therefore I see’no ground for limiting 
the view in this case to the Madras 
view, which, practically speaking, con- 
fines the defence to that of form and 
construction of the decree. It is obvious 


that the equitable view ie the second view . 


andif the matter has been left open by 
Mela Mal v. Gori (1) and I think it has, 
then I am of opinion that the second view 
‘should prevail. This being so, I hold that 
in this case the findings are that the debt 
was incurred by the manager of the jofht 
family, for the benefit of the joint family, 
namely, for the discharge of a decree which 
operated against theentire estate of the joint 
family, and, therefore, that such a decree is 
binding against all the co-parceners. I, 
therefore, dismiss the appeal. 

A eecond contention was also raised by 
Counsel for the respondent that this matter 
‘had not been agitated in the plaint which 
laid claim to the property solely on the 
basis that it was the personal property of the 
plaintifi's father, but it seems to me that this 
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contention hasno force, the matter having 
been argued at any rate in both the lower 
Courts on both footings. As, in view of the 
Madias rulings, the appellant had some 
reason to come to this Oourt in appeal and 
as the point is difficult I make no order as 


. to costa of this appeal. 


A. Appeal dismissed, 


— 


LAHORE HIGH COURT. 
Szoonp OIVIL APPBAL No. 742 or 1928. 
November 28, 1928, 
Present;—Mr. Justice Jai Lal. 

‘Dr, JIT SINGH— PLAINTIFP—ÁPPRLLANT 


Versus 
Tas GUJRANWALA ELEOTRICSUPPLY 
Oo, Lro , GUJRANWALA TR&0UGH 
SHORETARY—Darenpant —HRisPoNDRNT. 
Electricity Act (IX of 1910), 8 12—Sanction to pass 
line over another's land—Ditstrict Magistrate, powers 
of—Right to pass supply line far above surface 
.——Trespass—Owner of land, right of. ` 
A person is legally entıtled to prevent any en- 
croachment on his land whether such ensroachment 
is under the ground or whether it is above its 
surface [p 693, col2.] i . 
An Electric Supply Company is not, entitled, 
therefore, to pass a supply line above the surface 
of a person's land without his consent, however 
high it may be above the surface. [p. 693, cols. 1 & 2.] 
^ ‘There is no law which. authorises a District 
Magistrate to grant permission to lay down or 


place an electric supply line over the land of another 
person. [p. 693, col. 1.] 


Second appeal from a decree of the Dis- 
trict Judge, Gujranwala, dated the 10th 
December, 1927, affirming that of the 
Subordinate Judge, Third Olass, Gujran- 
wala, dated the 27th April, 1927, 
t Mr. Tara Singh Narula, for the Appel- 
ant. 


Mr, Shambu Lal Puri, for the Respond- 
ent 

JUDGMENT.—This is an appeal 
against the decree of the District Judge 
of Gujranwala upholding the decree of 
the Subordinate Judge dismissing the 
plaintifi's suit 

The suit was instituted by Sardar Sahib 
Subedar Dr. Jit Singh against the 
Gujranwala Electric Supply Company for 
an injunction to remove a post for support of 
the electric line erected by them in his- 
land and also to remove the electric supply 
line which, it was alleged, crossed his 
land. The electric supply line,it may 
be mentioned, is an aerial line which, 
according tothe learned District Judge, 
passes more than thirty feet above the 
plaintiff's land. This finding is conteste 

- m rr a 
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by the appellant's Counsel who says that 
there is no evidence on the record in 
suppert of the conelusion that the line 
passes more than thirty feet above the 
plaintiff's land. Oounsel for the respond- 
ent isunable to point out any evidence 
in support of this conclusion. 

It appears that after the suit had been 
instituted the defendant applied to the 
District Magistrate for permission to erect 
the post on the plaintiff's land, and? thia 
permission was granted by the District 
Magistrate. The District Magistrate was 
competent to give the necessary direction 
in writing under the proviso to s. 12 (2) 
of the Inlian Electricity Act, though, 
technically, speaking the Supply Company 
should have obtained such permission 
or direction before erecting the post, 
But I do not think it is necessary to in- 
terfere with the decree of ihe Courts 
below so far as the erection of the post 
i8 concerned. 

With regard to the supply line, there 
is no law which suthorises the District 
Magistrate to grant permission to lay 
down or place such a line over the land 
of another person, and indeed no such 
permission has been granted. Section 12 
(2) clearly provides that “Nothing con- 
tained in sub-s. (1) shall be deemed to 
authorise or empower a licensee without 
the consent of the local authority or of the 
owner and occupier concerned,...to lay 
down or placeany electric supply line 
or other workin, through or against any 
building, or on, over or under any land 
not dedicated to publie use  whereon, 
whereover or whereunder any  eleotric 
supply line or work has not alreadybeen 
lawfully laid down or placed by such 
licensee.” Sub-s, (1) merely authorises 
the licensee, subject to the terms and 
conditions of his license, “to open and 
break up the soil and pavement of any 
street, Railway or tramway; open and 
break up any sewer, drain or tunnel in 
or under any street, Railway or tramway; 
lay down and place electric supply lines 
and other works; repair, alter or remove 
the same; and doall other acts necessary 
for the due supply of energy”. 

Admittedly the land with which we 
are concerned is not a street, nor has the 
permission of the owner (the plaintiff) 
been obtained by the Electric Supply Oom- 
pany. The learned District Judge, however, 
-holds that a line which passes more than 
thirty feet above the surface of a person's 
land cannot be said to beover his land, 
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I am unable to agree with this view. 
Ordinarily a person is legally entitled. 
to prevent any encroachment on his land 
whethersuch encroachment is under the 

ground or whether it is above its surface. 
The ordinary rule of lawis that whoever 

owns the site, is the owner of everything 

up to the sky and down to the centre 

ofthe earth. Nothing has been shown 

in this cage to enable me to depart from 

this rule. The decree of the learned 

District Judge, therefore, so far as the 

aerial supply line is concerned cannot be 

sustained and the plaintiff is to this extent 

entitled to the decree prayed for. 


. Iaecept this appeal and modify the 


decree of the learned District Judge by 
granting the plaintiff an injunction 
restraining the defendants from carrying 
the aerial gupply line over his land. 
The suit sofar as it relates to the post 
fixed in the plaintiff's land is hereby 
dismissed. If the defendants find .it 
necessary to use this post for the support 
of the supply line they will useit in 
such a manner as not to carry the line 
on or overany portion of the plaintifs 
land. The appellant is entitled to his 
costs against the respondent throughout, 
and I order accordingly. 


B. L. Appeal accepted, 


LAHORE HIGH COURT. 
First Orvin Appgat No. 2444 or 1922, 
September 11, 1928. 
Present :—Mr. Justice Tek Ohand and 
+ Mr. Justice Agha Haidar, 
DIALA. RAM—PLAINTIFR— APPELLANT 
VETSUS 
SARGHA AND orgggs—DarHRNDANTS 
— RESPONDENTS. 

M Contract! Act (IX of 1878), 3. 16—Undue influence—~ 
Exorbitant rate of «interest, presumption of undue 
influence from—Debtor renewing debts repeatedly— 
Presumption—Creditor and debtor-—-Debt in shape of 
grain advances—Surt for*price—Caleulation of price 
of grain. . 

The mere ciroumstance that a loan has been 
advanced at a very high or even an exorbitant 
rate of interest is by itself no ground for inferring 
undue influence. (p. 695, col. 1.] 

Aziz Khan v. Duni Chand (1), Bala Mal v. Ahad 
Shah (2), Raghunath Prasad v. Sarju Prasad (3) and 
Poosathurai v. Kannappa Chettiar (4), followed. 

Where a debtor has acknowledged and renewed 
his liability very often, the transaction cannot "pe 
Said to be tainted with undue influence, [ibid] 
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Tt ja settled law that the amount due toa plaint- 
iif eitheron a debt or for damages for breach of 
contract or intort, is to be determined according to 
ihe rate prevailing at the date when the cause of 
action arose. {p. 695, col. 2,] 

Therefore, in a suit for recovery of a debt ad- 
vanced in the sliape of grain, the price of the grain 
is to be calculated at the rate prevailing on the 
date on which the cause of action arose,i e., on the 
date on which the debt is payable and not the 
rate prevailing on the date of institution of the suit. 
[p. 896, col 1. 

First appeal from a decree of the 
Senior Subordinate Judge, Mianwali, dated 
the lith July, 1922. 

Messrs. Jagun Nath Aggarwal and Lal 
Chand Malhotra, for the Appellant. 7 

Messrs. S. R. Laul and Qabul Chand for 
Mr. Har Gopal, for the Respondents. 


JUDGMENT.—On the 6th of July, 
1916, the defendants-respondents executed 
a bond in favour of the plaintiff-appellant 
acknowledging liability for the sum of 
Rs. 67 received in cash, 218 maunds and 
12$ seers of wheat and a certain quantity 
of gram (with which we are not concerned 
in the present litigation) and promising 
to pay interest at 184 per cent. perannum 
on thecash smountand at sadh panchauti 
(37% per cent. per annum) on the grain. No 
porion for the re-payment of the loan was 
fixed. 

On the 21st of March, 1922, the plaintiff 
instituted the present suit admitting that 
the quantity of gram had been re-paid 
and claiming Rs. 6,000 as due to him as 
follows :— 

(a) Oash principal Rs. 67 Rs.a.p. 
Interest @ 183 


percent. ,, 72 : 
— 1390 
(b) Wheat : 
Principal 218 Mds. 124 seers 
Interest 470 ,, 123 seers 
Total 688 Mds 25 seers 
@ Rs. 9-4 per maund which 
was the market price on the 
date of the guit : 6,369-12-6 
(c) Bhusa 116 Mds. (à lper 
; maund “ 
11600 
TOTAL 6,624-12.6 
Remitted 624-12 6 
Amount claimed 6,010-0 0 


The defendants admitted execution of 
the bond but denied that it had been exe- 
cuted for consideration. They further 
plesded thatthe rate of interest and the 
other ccnditions mentioned in the bond 
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were penal and exorbitant and “ the same 
constituted undue pressure". They also 
alleged certain re-payments and stated 
that nothing was in reality dueto the plaint- 
i 


The learned Senior Subordinate Judge 


found that the bond was for consideration, 


that nothing had been proved to have 
been re-paid, but that interest claimed on - 
the quantity of grain advanced was exor- 
bitant? He accordingly allowed interest on 
cash and grain ata uniform rate of 1¢4 
per cent, per annum, and valuing the 
quantity of wheat thus due at 10} seers 
per rupee, the rate prevailing on the date 
of thebond, granted to the plaintiff a dec- 
ree for Rs, 1,973-13 3 with proportionate 
costs. He further directed that the decre- 
tal amount be paid in six half yearly in- 
Btalments. 

The plaintiff, being dissatisfied with 
this decree, has preferred a- first appeal to 
this Court and prays that the decretal 
amount be enhanced to Rs. 6,100, the sum 
claimed in the plaint. 

The case originally came up for hearing 
before Harrison and Dalip Bingh, JJ., who 
framed the following additional issue and 
remanded itto the trial Oourt under O. 
XLI, r. 25, of the Code of Civil Procedure, 
for enquiry and finding thereon :— 

" Didthe plaintiff not exercise undue 
influence over the father ofthe defendants 
3 thereby induce him to execute Ex. P- 


On the ease coming up for final dispceal 
before us, it «was conceded by both sides, 
that there was no dispute now relating to 
the amount of cash advanced and the in- 
terest due thereon. The points debated 
before us are: (a) whether the plaintiff 
has succeeded in discharging the onus of 
the issue aforesaid, and if so, at whatrate 
should interest be allowed on the quantity 
of wheat for which liability had been 
acknowledged by the deferdants in the 
bond and (b) whether the price of the 
wheat isto be calculated at the market 
rate onthe date of the execution of the 
bond or on the date of the institution of the 
suit. 

After a careful examination of the evi- 
dence led by the parties before and after 
remand, and, after giving full considera- 
tion to the arguments addressed by the 
learned Oounselon both sides, weare of 
opinion that the plaintiff has succeeded in 
discharging the onus of the issue and in‘ 
establishing that no undue influence was 
in fact exercised by him on the defend- 
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ants. Both the scribe and the attesting 
witness gave evidence at the trial and de- 
posed that the transaction was a perfectly 
straightforward one, The defendants 
were unable to elicit anything in cross-ex- 
amination to shake the credit of these wit- 
nesses. Except for the small sum  of* 
Ra. 67, which was advanced in cash, the 
rest of the consideration consisted of the 
grain dueon previous dealings between 
the parties, which were supported either 
by bonds executed by one or other of the 
defendants or by the entries in the 
plaintiff's bahis thumb marked by defend- 
ant No. |. It was not alleged, much less 
proved, that any of these prior transac- 
tions had been brought about improperly. 
The rate of interest charged in these an- 
terior dealings is the same as that men- 
tioned inthe bond, and there appears to 
be no reason why the defendants should 
have agreed to acknowledge and renew 
their liability so often if the transactions 
between them and the plaintiff had origin- 
ally or at any intermediate stage been 
tainted with undue influence. It is further 
significant that none of the defendants 
went into the witness-box either before or 
after remand, to depose to the nature of 
the undue influence alleged to have been 
exercised upon him or the circumstances 
in which the bond in question was execut- 
ed or the previous transactions had taken 
place. No particulars of the alleged undue 
pressure were given at the trial orin the 
arguments before us. Indeed all that was 
stated in the jawabdawa wad that because 
the rate of interest was exorbitant, the 
same constituted undue pressure. Now it 
has been settled by the highest authority 
that the mere circumstance that a loan has 
been advanced ata very high or even an 
exorbitant rate of interest is by itself no 
ground forinferring undue influence: see 
Aziz Khan v. Duni Chand (1), Balla Mal v. 
Ahad Shah (2), Raghunath Prasad v. Sarju 
Prasad (3) aud Poosathurai v. Kannappa 


(1) 48 Ind. Cas 933; 101 P. R.1918; 23 O. W. N. 130; 
165 P. W. R 1918 (P O)). 

(2) 48 Ind, Cas. 1; 124 P R. 1018; 35M L.J. 614; 
18 A. L. J..905; 23 O., W. N 233; 25 M. L. T, 55; 180 
P. W. R. 1918; 290 L, J. 165; 1 U. P. L. R. (P. O) 25; 
21 Bom. L. R. 558 (P, O.) 


1; 110 
W. N. 638; 511. A. 101; L. RGA 
A, L, R. 1385; 10. W. N. 210 (P. C 
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Chettiar (4), Secondly, there is ample evi~ 
dence onthe record (see e.g, the state- 
ments of P. W. No. 6 Jetha Nand and’ P; 
W. N. 10 Thakar Das supported by a. 
number of documents) that 374 per cent, 
is the usual rate charged in thia locality 
on grain transactions. Thirdly, it i8 signi- 
ficant that the defendants’ own witnesses, 
D. W. No 1 Muhammad Hayat, D. W. No. 
2 Faiz Ahmad and D W. No, 3 Ghulam 
Muhammad, admit that the rate normally, 
charged on such transactions is 25 per 
cent, For the foregoing reasons we must 
hold thatthe transaction was not brought 
about by undue pressure, that the terms of 
the contract must be given effect to and 
ed allowed attherate specified in the 
ond. 
The next question for decision is the 
calculation of the price of wheat. Both 
Osunsel admit that the quantity due is 218 
maunds 124 seers as principal and 470 
maunds 124 seers as interest. As stated 
already, the point in controversy is whether. 
(as claimed by the plaintiff) the value is 
to be fixed at Rs 94 per maund, the rate 
prevailing in March, 1922, when the suit. 
was brought, or (as allowed by the lower 
Oourt) at iu seeraa rupee, the market 
value of July, 1916, when the bond was 
executed. After fully considering the 
matter and having regard to the terms of 
the bond and the averments in the plaint, 
we are of opinion that the appellant's con- 
tention inthis behalf must fail. As stated 
already no time for re-payment of the loan 
had been fixed in the bond. It wasa debt 
payable on demand and consequently the 
entire, both cash and grain, became 
due immediately on the execution of the 
bond. Indeed, as stated in para. 5of: 
the plaint itself, the cause of action accru- 
ed to the plaintiff on the 6th of July, 1916; 
the date on which the bond was executed. 
This being so, it is conceded by Mr. Jagan 
Nath for the appellant that the principal 
enantity of wheat secured by the bond 
must be valued at the rate prevailing on 
thatdate. It is settled law that the amount 
due toa plaintiff either on a debtor for . 
damages for breach of contract or ia. tort, 
is to be determined accoraing to the rate 
prevailing atthe date when the cause of 
action arose. Foran application of this 
principle see Owners of Steamship Celia 


(4) 55 Ind. Oas 447; 43 M. 516; 38 M. L. J. 319; 11 
L. W. 455; 18 A. L J. 344; (1920) M. W. N. 317; 2 U. 
P. L. R. (P0. 62; 22 Bom. L. R 538; 13 Bur, L, T, 28; 

LA. 1; 27 M. L. T. 316 (P. ©). ds z 
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v. Owners of Steamship Volturno (5b), De- 
khariTea Co.,Ltd v. Assam Bengal Railuay 


Co. Lid. (6) and Muller Maclean & Co. v. : 


Ataulla & Co. (7). In tbis view of the case, 
there can be no doubt that interest due on 
the “money equivalent" of the quantity 
of grain advanced should “be calculated 
at the rate allowed by us (374 per cent.) 
but not in grain, valued at the market 
rate prevailing on the date of suit. We 
are, therefore, of opinion that the lower 
Court wasright in calculating the value 
of wheat at 104 seers per rupee which, ac- 
cording to the Punjab Gazette for 1918, 
was the rate prevailing in the Mianwali 
market at the time. 

The result is thatthe plaintiff is entitl- 
ed to a sum of Rs. 559-7 as additional in- 
terest on the grain portion ofthe transac- 
tion over and above the amourtt allowed by 
the lower Court. 

In the grounds of appeal objection was 
also taken to the lower Oourt having fixed 
instalments but it was stated by Mr. Jagan 
Nath for the appellant and not denied by 
Mr. S. R. Laul for the respondents, that, 
though the dates on which the various in- 
stalments fell due had passed, not asingle 

iehad been paid so far by the defendants. 

hey having failed to avail themselves of 
the concession allowedby the lower Court, 
it is not necessary for us to go into this 
question. 

We accordingly accept the appeal in 
part and passa decree for Rs, 2,863.4.3 
with proportionate costs in both Courts. 
This amount will bear interest at six per 
cent. per annum from the date of the de- 
cree of the lower Court till realization. 

R.L. ` Appeal allowed in part. 

(5) (1921) 2 A. O. 544; 90 L.J. P. O. 385; i Oom. 
Oas. 48, 37. T. L. R 969. 4 

(6) 66 Ind. Cas. 469; 48 O. 886. 
me 81 Ind, Cas, 561; 51 O. $20; A. I, R. 1924 QaL 


LAHORE HIGH COURT. 
S:oonp Orvin APPEAL, No. 680 or 1924, 

i January 3, 1929. 
Present:—Sir Shadi Lal, Kr., Chief 
Justice,and Mr. Justice Skemp. 
BARKAT ALI—DEFANDANT— APPELLANT 
versus 
ABDUL RAHMAN AND ANOTHER— 
Prainiirrs AND RAHMAT ALI— 
DEFENDANT—RESPONDENTS. 
Trespasser—Constructi 

Hight to remove materi 
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A trespasser who builds upon the land of another 
knowing that he is a trespasser is not entitled to 
claim compensation from the owner for the money 
“spent by him in constructing the building but is 

entitled to remove his materials 

Second appeal from & decree of the 

District Judge, Jullundur, dated the 15th 

November, 1923, oeffirming that of the 

Senior Subordinate Judge, Jullundur, dated 

the 3let January, 1921. 

: Mr. Niaz Muhammad, for the Appel 

ant. 

Mr. Zafrulla Khan, for the Respond- 


ents, 

JUDGMENT.—The learned District 
Judge, concurring with the trial Judge, 
holds that the house in dispute is the 
property of the plaintiffs, and that the 
defendant, Barkat Ali, has failed to estab- 
lish his title thereto. This finding bein 
one of fact cannot bd attacked in secon 
appeal. The learned Counsel for the 
defendant-appellant, however, contends 
that the learned Judge, in arriving at 
his conclusion, has relied solely upon the 
admission made by the defendant in a 
previous suit; and that he has not 
allowed his client to prove that that 
admission was wrong. A perusal of the 
judgment, however, shows that he con- 
sidered that the reasons given by the 
defendant in support of his plea that the 
admission was wrong were wholly un- 
tenable and that the learned Judge based 
his finding as to the plaintiffs’ title to 
the property not only upon the admission 
but also upon other evidence” on the 
record, . í 

The only other point urged by the 
learned Counsel for the appellant is that 
bis client should be granted compensation: 
for the building constructed by him in 
1919. The simple answer to this conten- 
tion is that the defendant must have 
known that he was a trespasser, and that 
& trespasser has no right to ask the 
owner to pay him the money spent by 
him in constructing the building without 
the permission of the owner. The tres- 
passer is only entitled to remove his 
materials, and this right has been conceded 
to the defendant by the District Judge. 

There is no force in either of the points 
urged on behalf of the appellant. His 


appeal is accordingly dismissed with 
costs, 
A, Appeal dismissed, 


on of buildingCompensation : 
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LAHORE HIGH COURT. 
Sroonp Orvin ArpraL No. 1091 er 1927. 
December 12, 1928. 

Present :—8ir Shadi Lal, KT., Ohief 
Justice, and Mr. Justice Bhide, 
TULSA SINGH-—PLAINTIEF— 
APPBLLANT 


versus 
Tan SEORETARY or STATE ror 
INDIA In COUNOIL AND ANOTAER 
—DzrENDANTS—HRR3PONDENTS. é 
Securities Act (X of 1980), s. £1—Rule 18 (2) o 
rules framed under the Act—Issus of duplicate bon 
—Discretion, exercise of—Deposit of amount of bond 
in Postal Savings Bank—Interest on bond after ma- 


turity. 

A person cannot claim interest on a bond after 
the date fixed for re-payment by merely delaying 
presentation of his bond. Tp. 698, col. 1] 

The issue of duplicate bonds under s. 21, 

the 


Securities Act, is discretionary. [p. 697, col. 2.] 

Rule 13 (2) of the rules framed under 
S»curities Act relating to deposit of amounts of 
securities in the Post Office Savings Bank applies 
only in the case of promissory notes whichare lost 
or destroyed and when payment has to be made on 
the basis of such loss or destruction and not in the 
case of missing bonds which are found and presented 
for payment afterwards, [p. 697, col. 2; p. 698, col. 1.j 

Second appeal from a decree of the 
District Judge, Ambala, dated the 12th 
March, 1927, affirming that of the Subordi- 
nate Judge, Second Olass, Ambala, dated 
the 0th June, 1926. 

Messrs. Fakir Chand and Man Singh, for 
the Appellant. 

Mr. Jagan Nath Bhandari, for the Govern- 
ment Advocate, for the Respondents. 


, JUDGMENT. 

Bhide, J.—The material facts relating 
to this second appeal are as follows : —The 
plaintiffheldtwo;War bonds for Rs. 5,100and 
Rs, 6U0 which were re payable on maturity 
at the General Treasury, Calcutta, on the 
15th Augast, 1920, and the 15th August, 
1922, respectively. In April, 1920, the 
plaintiff found that the bonda{were miss- 
ing and applied to Public Debt Office, 
Oaleutta, for issue of duplicates. He was 
directed to follow the procedure laid down 
in connection with lost notes in the rules 
framed under the Indian Securities Act. 
The loss of the notes was accordingly 
advertised in the Government Gazettes, 
but the first advertisement having been 
found defective, it had to be advertised 
a second tims in 1922. In April, 1922, the 
plaintiff applied tothe Public Debt Office 
for issue of duplicate bonds to him under 
s. 21 of the Indidn Securities Act, but this 
proposal was not accepted. After the 
expiry of two years from the second adver- 
tisement, the Oontroller of Currenoy satis- 
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fied himself about the loss of the notes and 
the justness of the plaintiffs claim as re- 
quired by the rules and directed payment 


of interest to the plaintiff up to the dates 


of maturity of the two bonds. He further 
directed the principal amount of the bonds 
to be deposited in the Post Office Savings 
Bank under r. 13 (2) of of the rules framed 
under the Indian Securities Act, 1920. Oor- 
respondence was still going on with respect 
to the indemnity bond which the plaintiff 
had to execute, when the plaintiff found 
the missing bondson the 12th April, 1925, 
The bonds were then duly presented and 
the amount thereof was paid, along with 
interest upto the dates of maturity, anda 
further sum of Rs. 42 which had accrued 
as interest on the deposit in the Post 
Office Savings Bank referred to above. The 
plaintiff claimed interest upto the date of 
payment, but this claim was repudiated 
and the plaintiff thereupon instituted the 
present suit for recovery of this interest 
against the Secretary of State for India in 
Council. 

The suit was dismissed with costs by 
the trial Oourt and the decision was con- 
firmed on appeal by the District Judge. 
Plaintif has filed a second appeal and 
ah points urgedon his behalf are as fol- 
ows :— 

(a) The plaintiff's application for issue of 
duplicate bonds unders. 21 of the Indian 
Securities Act, 1920, was refused without 
any good reason. 

(b) The Oontroller of Ourrency was bound 
to deposit the amount of the bondsin the 
Post Office Savings Bank within six weeks 
from the dates of maturity according to 
r. 13 (2) of the rules framed under the 
aforesaid Act, and pay interest up to the 
date of payment. 

(c) The plaintiff is at any rate entitled 
to interest on grounds of equity. 

As regards (a), it is perfectly clear that 
the issue of duplicate bonds under s, 91 
is discretionary, The ‘prescribed’ officer 

y be actuated by various considerations 
in deciding the matter and cannot be ex- 
pected to issue duplicates until and unless 
he is fully satisfied about the plaintiff's 
title, and the advisibiltty of issuing dupli- 
cates in the circumstances of the case. No 
liability could, therefore, be fastened on 
the Government on the basis of the re- 
fusal to issue duplicate bonds under s, 21, 

Rule 13 (2), on which reliance is next 
placed also does not appear to bein point. 
It applies only in the case of promissory 
notes which are lost or destroyed and when 
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payment has to be made on the basis of 
such loss or destruetion. In the present 
instance, although the bonds were missing 


for atime, they were eventually found and . 


presented for payment, In tha case of 
notes which are lost or destroyed a deposit 
in the Post Office Savings Bank is directed 
by the Rule apparantly because actual pay- 
ment has to bedeferred according to the rule 
for a period of six years after the loss of 
the notesis notified in the Gazette. It is 
obvious that a person cannot claim in- 
terest after the date fixed for re-payment 
by merely delaying presentation of, his 
bonds. 

Lastly, there does not appear to be much 
substance in the plaintiff's claim even on 
grounds of equity. The War-bonds were 
in the shape of promissory notes payable 
at a certain place and after the expiry of 
& certain period. It was due to plaintiff's 
own default that the pro-notes could not 
be presented on the due dates and the 
Government cannot be held to be responai- 
ble for any loss of interest suffered by the 
plaintiff in these circumstances, It was 
urged that the Government had after all 
the use of plaintiff's money; but the case 
cannot, I think, be placed on the same foot- 
ing as an ordinary business transaction. 
According to the contract between the 
parties no interest was payable after the 
dates fixed for re-payment and Government 
may have had no use for plaintiff's money 


thereafter. n . 
E would accordingly dismiss this appeal 


with costs. 
Shadi Lal, ©. J.—I concur. | 
B. L. Appeal dismissed. 
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LAHORE HIGH COURT. 
Suconp Civin ArrgaL No. 107 op 1924, 
January 3, 1929. . | 
“Pregent; —Bir Shadi Lal, Kr., Ohief Justidf, 
and Mr Justice Skemp. 
NUR MUHAMMAD AND ANOTHB4— 
| PLAINTIFPS *- ÀÁPPRLLANTS 
. versus 
AMIR-UD DIN AND ores i —DRFENDANT3— 
RESPONDENTS, 
Custom—Alienation—Consent by father, effect of, 


's right to challenge. f . i 
Mihe assot by a reversioner to an alienation, if 


made bona fide, is binding upon his sons and debars 
them from challenging it. 
.^ Second appeal from a decree of the 


District Judge, Jullundur, dated the l5ih 
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Oetober, 1923, reversing that ofthe Sub- 
ordinate Judge, First Olass, Jullundar, 
dated the 22nd March, 1923. 

Mr. Azim Ullah, for the Appellants. 

Mr. Jagan Nath Aggarwal, for the Re- 
spondents. 

JUDGMENT.—This second appeal 
arises out of an action brought by the 
plaintiffs to impeach the sale of agricultural 
land made by their uncle Buta, on the 
29 May, 1911 The instrament of sale 
is attested bythe plaintiffa' father, Amir- 
ud-Din, and itis distinctly stated therein 
that Amir-ud-Din has given his consent 
to the saleand has consequently attested 
the document, 

Now, the learned District Judge holds 
that the consent of Amir-ud-Dio which 
was a bona fide transaction, validated the 
sale; and that his sons are not entitled to 
impeach it, Thereis ample authority for 
the proposition that the assent by a rever- 
sioner to an alienation, if made bona fide, 
is binding upon his tons, and debars them 
from challenging it. Itis to ba observed 
that the plaintiffs areliving with their father 
and there can be little doubt that the suit 
has been instigated by him. 

The appeal must fail on the short ground 
that the consent’ ofthe father dsbars the 
plaintiffs from attacking the alienation, 
It is accordingly dismissed with costs, 

E. L, Appeal dismissed, 


LAHORE HIGH COURT. 
Sgoonp O:vit APPRaL No. 2727 oF 1927. 
September 26, 1928. 

Present :—Mr. Justice Bhide. 


“SOHAN BINGH-—PLAINTIFF—APPSLLANT 


versus 
JAGAT SINGH AND OTHERS— PLAINTIFRA-—— 
RRSPONDE “Ta. 

Easement—Light and air—Closure of window and 
ventilator—Injunction, principles governing grant of— 
Compensation, awarding of. f 

In order to entitle a person to an injunction against 
an infringement of right to air and light, there must 
bea substantial deprivation of air and light enough 
to render occupation of the premises comfortable 
according to the ordinary notions;of mankind and, 
in the case of business premises, to prevent the 
plaintiff from carrying on his business as beneficially 
as before. [p. 699, col. 2.] . 

Colls v. Home and Colonials Stores (2), Vir „Bhan 
v. Ramjidas (3), Paul v. Robson (4) and Paul v, 
Robson (5), referred to. M" 

In coming to a decision whether a ie is 
entitled to an injunction in such a case, light avail- 
able through, other sources, may be taken into cone. 
sideration. [p, 700 col. 1.] LN 
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Colls v. Home and Colonials Stores (2) and 
Dhunjibhoy Cowasji Umrigar v. Lisboa (6), referred 


to. 

The grant of injunction is discretionary with the 
Oourt and where there are other sources of light 
which are available or can be made available, the Court 
may grant adequate compensation for deprivation of 
light instead of injunction, !p.700, col. 1 & 2.] 


Second appeal from the decree of the 
District Judge, Sialkot, dated the 25th July, 
1927, varying that of the Subordinate 
Judge, Fourth Olass, Narowal, dated the 
24th February, 1927. 
ae Mehr Chand Mahajan, for the Appel- 

mt. 

Messrs. Jagan Nath Aggarwal and Hem 
Raj, for the Respondents. 

JUDGMENT.—This is a second ap- 
peal arising out ofa suit for injunction 
to restrain the defendants from closing 
upa window (marked.A) and ventilators 
marked ‘B' and 'O' in the southern wall 
of the second storey of the plaintiff's 
house. Both the Courts below have con- 
curred in finding that the window and the 
ventilators had been in existence for over 
20 years before the buit and that the 
plaintiff had acquired a right of easement 
in respect of them. They have also con- 
curred in finding that the rooms in which 
the window A and the ventilator 'O' are 
situated are otherwise sufficiently well- 
lighted and that the plaintiff has not 
suffered any such appreciable incon: 
venience as would entitle him to an in- 
junction. As regards the ventilator 'B' 
it has been found that the room in which 
itis situated has not the advantage of 
other good sources of light and that the 
obstruction of this ventilator by the wall 
erected by the defendant has reduced the 
light and air in the room so as to make it 
uncomfortable and dark. The trial Oourt 
gave an injunction in respect of this wall. 
The lower Appellate Oourt, however, follow- 
ing the principle laid down in Mahomed 
Auzam Ismail v. Jagannath Jamnadas (1) 
held that award of damages would 
sufficiently meet the ends of justico and 
granted plaintiff only a decree for Hs. 250 
as "damages in lieu of the injunction 
eiae by the trial Court, From this 

ecision plaintiff has appealed and the 
»deféndant has filed cross-objections. 

The main contentions of the learned 
Counsel for the appellant areas follows: — 

(1) The Oourts below having found 
that the plaintifPhas aright of easement 
should- have granted a decree for injunc- 


“oa £8 Ind. Ces, 800; 3R, 230; A.L R, -1925 Rang. 
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tion in respect of the window as well as 
the ventilators. 

(2 Thefinding of the trial Court as 
Tegards the rooms in which the window 
A and the ventilator 'O' are sitaated be- 
ing otherwise well lighted is vague and 
that of thelower Appellate Court is based 
oh no evidence and isalso erroneous accord- 
ing to law, 

(3) The principle laid down in Mahomed 
Auzan Ismail v. Jagannath Jamnadas (1) 
was not applicable to the facts of this case. 

(4) The damages granted have been 
arbitrarily assessed and are inadequate. 

As regards the first point, there seema 
to be no doubt in view of the principles 
laid down in the leading English case 
Colls v. Home and Colonials Stores (2) 
which have been followed in this country 
[cf. Vir Bhan w. Ramjidas (3), Paul v. 
Robson (4) and Paul v. Robson (5)] that the 
plaintiff could not be heldto be entitled 
tothe injunction prayed for unless the 
closure of the window and ventilators 
amounted to an actionable nuisance, It ig 
not enough that the light has been reduced, 
There must be a substantial deprivation 
of light enough to render occupation of 
the house uncomfortable according to the 
ordinary notions of mankind and (in the 
case ofthe business premises) to prevent the 
plaintiff from carrying on his businesa as 
beneficially as before. In the present 
case the house in question is used 
only for residential purposes and both the 
Courts below have held as regards window 
A and ventilator ‘O’ that deprivation of 
light has not resulted in any such ap- 
preciable inconvenience as would entitle 
the plaintiff to an injunction. This is a 
finding of fact and ia really not open to 
challenge in second appeal. But it has 
been urged that the finding of the trial 
Oourt is of sn indefinite character and 
that of the lower Appellate Court is 
based on no evidence. The trial Court's 
finding is not perhaps as definite as it 
might have been, but that is not a 
matter of much importance in view of 
the fact that the lower Appellate Court's 
finding is definite. The contention that 
itis based on ‘no evidence’ cannot be 


(2) (1904) A, O. 179; 73 L. J. Oh. 484; 53 W. R. 30. 
90 L. T. 687; 20 T. L. R. 475, d 
(3) 1 Ind. Oas. 441; 8 P. R. 1909; 20 P. W.R, 1909. 
33 P. L, R 1909. , 
(4) 12 Ind. Cas. 60: 39 O, 59, : 
(5) 24 Ind. Cas. 300; 42 0.46; 18 O. W. N. 833; 97 
M. L. J. 117. IL, W. 561; 16 M. L. T. 204; (1914) M 
W. N 631; 12 A. L. J. 1166; 16 Bom. L, R. 803; 90 0. 
L. J. 353; 411, A. 180 (P, O.). i 
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upheld. The plan on which the lower 
Appellate Court has relied was certainly 
a piece of evidence in the case. It shows 
that the rooms in which the window and 
ventilators are situated have other sources 
of light and the lower Appellate Oourt 
was entitled to take this fact into con- 
sideration incoming to a decision as to 
whether the plaintiff was entitled to thé 
injunction prayed for. It has not been 
shown that there was other evidence of 
much importance. The existence of other 
sources of light is not denied. It has 
been urged that the light available 
through other sources cannot be taken,into 
consideration at all. But this contention 
does not seem to be correct: [cf. Colls v. 
Home and Colonials Stores (2) and 
Dhunjibhoy Cowasji Umrigar v. Lisboa (6).] 

Finally, it was urged that the lower 
Appellate Court has erred jn Jaw in not 
considering the question whether the 
plaintiff has acquired a prescriptive 
right of easement in respect of the 
other sources of light, or whether they 
are liable to be closed at the option of his 
neighbours. But the plaintiff has in his 
gtatement. da 14th May, 1926, clearly 
stated tha has acquired sucha right 
and that none of his neighbours could 
close his windows or ventilators, I, 
therefore, do not see sufficient justification 
jn the circumstances of the case to interfere 
with the finding of fact arrived at by 
the lower Appellate Court. 


As regards the ventilator ‘O’, it is true 
that the case reported as Mohamed Auzam 
Ismail v. Jagannath Jamnadas (1) relates 
to a crowded city like Rangoon but I do 
not think the principleis necessarily restrict- 
ed to crowded cities, 

It has been pointed out in Dhunjibhoy 
Cowasji Umrigar v. Lisboa (6) that in 
this country the grant of injunction in 
such matters is governed by s. 54 of the 
Specific Relief Act and according to that 
section & Court may grant an injunction 
only when pecuniary compensation woud 
not afford adequate relief (vide ‘cl. 
(c) of thatsection). The crucial point for 
consideration, therefore, is whether in the 
present instance ptcuniary compensation 
will: afford adequate relief. In the present 
case tbe room in which the ventilator 
'B' is situated has already another 
source of light and air. The lower Appel- 
late Gourt has assessed compensation on 
the assumption that by making structural 


(6) 13 B. 352. 
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alterations it willbe possible to improve 
the light further, It was urged in the 
memorandum of appeal that it is impossible 
to make any such alterations, but the point 
was not pressedin arguments. Besides, it 
seems from the plan that a portion of 
this room adjoins an open space and it 
should be easy enough to construct one 
or two windows onthat side ata mode- 
rate cost. In these circumstances I do 
not ses why pecuniary compensation should 
not? be held to afford “adequate relief.” 
It will certainly give plaintiff a chance of 
improving the light in the room, if he 
cares to do so. In any case, the grant of 
an injunction being discretionary, the 
Court is, I think, entitled! to take this 
aspect of the matter into consideration in 
deciding whether an injunction should 
issue, . 

The lower Appellate Oourthas notgiven 
any reasons for assessing the compensa- 
tion at Rs. 250. Apparently no sugges- 
tion on this point was made by the parties 
in that Court and none has been made 
before me. The assessment of damages in 
a case of this kind cannot be very exact 
and a romand at this stage is not likely to 
serve any useful purpose. The cireum- 
stances of the case do notappearto require 
the award of any heavy damages. Itseems 
easy enough for the pleintiff as stated 
above to construct.one or two windows at 
a moderate cost in the room so as to 
provide more air and light for it. 1 do 
not consider the amount fixed, viz., Rs, 250 
to be unreasonable or insdequate. 3 

The cross-objections filed by the re- 
spondents have not been pressed. : 

I dismiss theappeal as well as the cross- 
objections, but in.view of all the circum- 
stances leave the partiesto bear their costs, : 

E. L. Appeal dismissed. 


LAHORE HIGH COURT. 
Frust Civit Apparat No. 1671 or 1923. 
December 3, 1928. 
Present:—Sir Shadi Lal, Kr, 
Chief J astice, and Mr. Justice Bhide. 
KASHI RAM AND orHERS—DRFRNDANTS 

APPELLANTS 
versus * : 
: RULDU AND oTH&RS —PLAINT.FE3 
— RESPONDENTS. 
Custom—Alienation—Female's estate, nature of— 
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Immoveable property, alienation of, by females— 
Bagri Jats of Mauza Khabra Kalan, District Hissar. 

The general rule of Oustomary Law is that a 
female in possession of immoveable property ac- 
quired from her husband, father or grandfather, son 
or grandson otherwise than as a free and absolute 
gift cannot permanently alienate the property, and 
the custom prevailing among Bagri Jats of village 
AN in the Hissar District is to the same 
efect, 


Firet appeal from the decree of the 
Subordinate Judge, First Clase, Hissar, 
dated the 21st May, 1923. 

Pandit Nanak Chand and Mr, J. R. 
Agnihotri, for the Appellants. 

Messrs. Nawal Kishore and Nanwa Mal, 
for the Respondents, 

JUDGMENT. 

Shadi Lal, C. J.—On the Ist June, 
1921, Musammat Panni, the widow of one 
Sada Ram, a Bagri Jat of the villageKhabra 
Kalan in the Hissar District, sold the land 
in dispute for Rs. 40,000 to Kanshi Ram 
and his three brothers, Jats of a neighbour- 
ing village. The plaintiffs, who claim to 
be the reversioners of Sada Ram, have 
brought the present action for the usual 
declaration that the alienation shall not 
adversely affecttheir right of succession on 
the death of the widow; and the trial Judge 
has granted the declaratory decrees sought 
by them. 

In this appeal on behalf of the vendees 
Mr. N. O. Pandit has raised two points :— 

(1) that the plaintiffs have not succeeded 
in proving that they are the collaterals of 
Sada Ram; and (2) that the widow was, 
under the custom applicable to her, an 
absolute owner of the estate and could 
make a permanent alienation of the pro- 
perty. 

The first point is practically concluded 
by the pedigree- table prepared at the 
Bettlement of 1890-1891, which is printed at 
pages 8 to 1l of the paper-book, The 
genealogical tree given therein shows 
that Bada Ram was the descendant of one 
Adu,a son of Bharat; and that Sheoji, 
the father and grandfather of the plaint- 
iffs Nos. 1 to 4, was the descendant of 
Mayya Ram, another son of Bharat. There 
is oral evidence to the effect, and indeed 
it is not seriously disputed, that the 
plaintiffs Ruldu and Kura are two of the 
three sons of Sheoji; and that plaintiffs, 
Jia and Ram Kishen, are the sons of Phusa, 
the third son of Sheoji. It is, therefore, 
clear that theseefour plaintiffs at any rate 
are collaterals of Sada Ram, and that they 
are entitled to bring the present action. 

Itis common ground that Musammat 
Panni inherited the land in dispute from 
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her husband Sada Ram, and the general 
rule of the Customary Law is to the effect 
that afemale,in possession of immoveable 
property acquired from her husband, 
father, grandfather, son or grandson, 
otherwise than asa free and absolute gift, 
gannot permanently alienate the property. 
The onus is, therefore, upon the vendees 
to provea custom authorising the widow 
to make an absolute disposition of the 
immoveable property inherited by ‘her from 
her husband. To discharge this onus, 
they rely upon a clause in the Wajib ul-arz 
of the village prepared at the Settlement 
of 1863, which provides that “if a person 
dies leaving a widow she becomes the 
owner of his property provided she does 
nottake a second husband. She has all 
powers like her husband but she cannot 
transfer the property to her paternal rela- 
tives. Ifshe takes a second husband, she is 
deprived of the heritage." It is to be 
observed that this clause does not lay down 
a consistent rule. Ifa widow inherits the 
property from her husband as anabsolute 
owner, there is no valid reason why she 
should be forbidden to tranefer it to her 
paternal relatives, or deprived of the 
estate on her re marriage. Be that as 
it may, it is admitted that the custom 
as recorded in 1863 has not been repeated 
in any of the records prepared during the 
last sixty years. On the other hand, the 
Riwaj-t-am of the Hissar District prepared 
at the Settlement of 191U makes it absolute- 
ly clear that the widow takes the estate 
from her husband, for her lifetime, and that 
she has no right to alienate it by gift, 
bequest or sale, vide, answers to questions 
Nos. 50and 51 at pages 29 and 30 of the 
Oustomary Law compiled by Mr. Townsend. 
In the preface to his Manual of the 
Oustomary Lew, Mr. Townsend points out 
that the custom relating to the women’s 
rights recorded in the Wajib ul-are prepar- 
ed in 1840 and subsequently in 1863 was 
stated in wide terms, and he gives the 

lowing reason for the absence of limita- 
tions upon the powers of alienation:— 
“The country was in 8 very unsettled 
condition then, and devastated by periodical 
famines. There was much demand for 
cultivators, and, as life and property were 
by no means so secure then as they are 
now, the people were generally only too glad 
to get outsiders into their village.” He 
further points out that “At the present 
Settlement of 1910 we find Customary Law 
on these points much developed. . Women’s 
rights generally, as regards land at any 
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rate have become mueh more restricted, and 
the same applies to rights of alienation 
and inheritance generally, particularly of 
ancestral land, The reason for the develop- 
ment is obvious. The tract has become 
more prosperous! (owing mainly to the 
extension of canal irrigation). The price 
of land has risen and the people are 
keenly averse to strangers coming into 
Misit village and acquiring their ancestral 
lan 2M 

The custom, as recorded at the Settle- 
ment of 1910, is in accord with the rule 
generally applicable to the tribes goveyned 
by the Oustomary Law; and the learned 
Counsel for the appellants has not been 
able to cite a single judgment in which it 
was laid down that the widow had an 
unrestricted power of alienatton over the 
immoveable property inberjted by her from 
her husband. Ourattentionhas been invited 
to & fewalienations made by widows, but 
the record does not diacloseany particulars 
relating to those alienations. It is not 
known whether the property disposed of 
by the widows was their absolute property 
or was inherited by them from male 
owners. Nor do we know whether there 
were any reversioners competent to 
challenge the alienations. 

Upon an examination of the entire 
material before os I have no hesitation in 
holding that the vendees, on whom the 
onus rested, have failed to establish the 
custom set up by them. Iaccordingly 
‘dismiss their appeal with costs. 

Bhide, J.—1 agree, 


R, L Appeal dismissed, 


LAHORE HIGH COURT. 
OrvinL Revision PETITION No. 343 or 1928. 
December 3, 1928. 

Present: —Mr. Justice Tek Ohand. e 
BALAK RAM-MEHR CHAND— PLAINTIFFS 
' — PETITIONBRS 
VERSUS 
DEV RAJ—DszrB :DANT—RRESPONDENT, 

Limitation Act (IX of 1908), a. 19—Punjab Loans 
Limitation Act (I of 1904) as amended by Act (III of 
1922) —Acknowledgment of loan after repeal of Act 
of 1904 but within two years after passing of repeal- 
ing Act, validity of. 

On 5th March, 1919, the defendant struck a balance 
in the plaintifis’ bahi for a certain sum of money. 
On 29th November, 1923, the defendant sent to the 

laintiffs & pokori duly signed by him, acknow- 
fedging liability for the debi due on thia balance, 
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The plaintiff sued on 2nd October, 1925, to recover 
the sum due on foot ofthe balance and urged that 
the above-mentioned post-card contained &n acknow- 
ledgment under s.19, Limitation Act, and that their 
sult was within time. On the 5th March, 1919, when 
the balance was struok the Punjab Loans Limita- 
tion Act, 1904, which allowed a period of six years, 
was in force. This Act was repealed in 1923 but 
the repealing Act saved the operation of the earlier 
Act to existing causes of action for a maximum 
period of two years from 1923 : 

Held, that the suit was not barred by limitation. (p. 
703,col 1.] | 
Givil revision petition from a decree of 


Senior Sub-Judge, Hoshiarpur, dated the 


30th January, 1928. 


Mr. Bhawani Singh Puri, for the Peti- 
tioners. ` 
Mr. Nanak Chand, for the Respondent. 


JUDGMENT.—On 5th March, 1919, 
the defendant struck a balance in the 
plaintiffs’ bahi for a certain sum of money. 
On 29th November, 1923, the defendant 
sent to the plaintiffs a post-card, duly 
sigued by him, acknowledging liability for 
the debt due on this balance. The plaint- 
iffs sued on 2nd October, 1925, to recover 
the sum due on foot of the balance and 
urged thatthe above-mentioned post-card 
contained an acknowledgment under s. 19, 
Limitation. Act, and that their suit was 
within time. The trial Court accepted 
this contention and decreed the suit. The 
learned Senior Subordinate Judge has on 
appeal taken a contrary view and has dis- 
missed the suit as time-barred. In my 
opinion the decision of the Appellate 
Oouit is clearly erroneous and must be set 
aside. ë 

The suit had been brought within three 
years from the date 29th November, 1923, 
when the defendant had acknowledged the 
debt by writing the post card. The ques- 
tion for determination is whether ‘on that 
date the plaintiffs’ claim was within limita- 
tion, On 5th March, 1919, when the balance 
was struck the Punjab Loans Limitaticn 
Act of 1904 was in force,in which a period 
of six years was provided for suits of this 
deseription. Section 2of that Act (which the 
learned Senior Subordinate Judge has 
evidently overlooked) clearly made the pro- 
visions of $.19, Limitation Act, applicable 
to suits governed by it. Consequently an 
acknowledgment in writing, if made with- 
in six years of thedateof the balance, would 
have given a fresh starting point of limita- 
tion to the plaintiffs. This was done in this 
case and if that Act had remained un- 
repealed there can be no doubt that thé 
guit would have been clearly within time, 
But the Punjab Loans Limitation Act was 
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repealed by Panjab Act III of 1923 the 
effect of which was to reduce the period of 
limitation for such suits from six to three 
years. Section 5 of that Act (as sub- 
sequently amended by Act VII of 1925), 
however, saved the operation of the Panja 
"Loans Limitation Act to existing causes of 
action subject to a maximum of two years 
from the date of the commencement of the 
repealing Act. Under this section, there- 
fore, the plaintiffs could have sued on the 
original balance up to June 1925. But 
before that date on 29th November, 1923, 
the defendant had, as stated already, 
-validly acknowledged the debt in writing 
and thus furnished afresh terminus a quo 
to the plaintiffs, giving them another three 
years from that date. It is thus clear that 
the present suit instituted on znd October, 
1225, was within time. 

The learned Senior Subordinate Judge 
seems to have been under the erroneous 
impression that under the Punjab Loans 
Limitation Act an acknowledgment in 
writing did not afford a fresh starting point 
of limitation by virtue of the provisions 
of s. 28, Limitation Act, as amended by 
Act X of 1922, according to whish s, 19 
did not, in the absence of a provision to 
the contrary, Boren local or special laws. 
But unders, 2, Panjab Loans Limitation 
Act, ss. 3 to 25 (inclusive) Limitation 
Act, were explicitly made applicable to 
y ofthe description dealt with in that 

et. 

The suit was clearly within time and had 
been rightly decreed by the trial Oourt. I 
accept the petition for revision, set aside 
the decree of the Appellate Court and 
decree the plaintiffs’ suit with costs in all 
Courts, 

A. Petition accepted. 


——À— 


LAHORE HIGH COURT. 
First CiviL APPBaL No. 1933 or 1925. 
December 17, 1928, 
Present:—Bir Shadi Lal, Kr., Chief 
Justice, and Mr, Justice Bhide. 
GANPAT RAM MINOR THROUGH 
GANESH DAS—PrLaintirr— 
APPELLANT 

- e Versus 
SAGAR MAL AND OTHESS—DREFENDANTa— 
K RESPONDENTS. ' ` 
Hindu Law—Joint family—Grandjathers debta— 
Liability of co-parcenary property, extent of. 
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Under the Hindu Law the whole of the cos 
parcenary property is liable for the payment of 
debts contracted by the grandfather which are not 
illegal or immoral, as the liability of the grandson 
for the payment of those debts is co-extensive with 
that of the son for the payment of the debts of his 
father. 

First appeal from a decree of the Sub- 
ordinate Judge, Firat Olass, Amritsar, 
dated the 26th June, 1925. l 

Messrs. Dev Raj Sawhney and Din Dayal 
Khanna, for the Appellant. 

Lala Badri Das, R. B., and Mr. J. L. 
Kapur, for the Respondents, E 


JUDGMENT.—On the 5th November, 
1924 Sohan Lal, the managing proprietor 
of the firm known as Moti Ram Sohan Lal, 
mortgaged the property in dispute to the 
defendants Nos. 1 to 3. for Rs. 25,000 and 
received the whole of the consideration in 
cash before the Sub-Registrar, The mort- 
gagor's grandson, Ganpat Ram, has brought 
the present action for the usual declara- 
tion that the alienation was without 
necessity and should not affect his rights 
asa co-parcener in the joint family pro- 
perty. The trial Judge has dismissed the 
suit, and after hearing arguments on both 
sides we have no hesitation in endorsing the 
conclusion reached by him. 

Itiscommon ground that Sohan Lal 
and his grandson Ganpat Ram formed a 
Hindu co-parcenary, and that the property 


_in dispute belonged to the joint family. 


It is also clear that Sohan Lal carried on 
the family business aud incurred lossesin 
that business. The entries in the books of 
the firm show that he paid Rs. 22 681-9 
to various creditors of the firm on the 5th 
November, 1921, the day on which he 
received the money from the mortgagees; 
and that on the following day le paid 
Rs. 3,020-10-9 to other creditors; and there 
is absolutely no reason to impeach the 
genuineness of these entries. There can, 
therefore, be no doubt that the whole of 
the money received by the mortgagor 
fromthe mortgagee was utilised in dis- 
charging antecedent debte; and the pro- 
oe of law is beyond dispute thata 
Hindu father ‘and a grandfather is on the 
same footing as a father) has special powers 
of alienating co-parcenáry property for the 
payment of an antecedent debt which is 
not incurred for immoral or illegal pur- 
poses. It is to be observed that no sugges- 
tion has been made on behalf of the 
plaintiff that the debtsin question were 
‘tainted with illegality-or immorality. The 
‘alienation is, therefore, binding upon all 
the members of the joint family. More- 
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over, the whole of the co-parcenary pro- 
perty isliable for the payment of the 
debts contracted by the paternal grand- 
father, as the liability of the grandson for 
the payment of those debts is co-extensive 
with that of the son, forthe payment of the 
debts of his father. 

We must hold that the alienation ih 
questionis binding upon the plaintiff. 
The appeal is accordingly dismissed with 
costs. 

R. L, Appeal dismissed, 


LAHORE HIGH COURT. 
ORriMINAL ÁPPEAL No, 1403 or 1928. 
January 23, 1929. 

Present :—Mr. Justice F'forde and 

Mr. Justice Jai Lal. 
YARA AND ANOTHRR—À COUBBD— 
—APPELLANTS 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 84, 802, 825— 
Beating with dangs—Death from shock of multiple 
inguries—No fatal injury—Offence. 

The accused, three in number, beat the deceased 
with dangs. The medical evidence showed that the 
deceased died of shock from multiple injuries which 
included a fracture of five ribs, none of the injuries, 
in itself, was such as could be called a fatal in- 
jury. Further, it was not possible to say that any 
particular injury was the direct cause of the death, 
nor wasit possible to attribute any particular in- 
jury to any particular accused : 

eld, that under the circumstances the accused 
could be convicted only under s. 325 read with s. 34 
and not under s. 302, Penal Code. 

Criminal appeal from an order of the 
‘Sessions Judge, Jhelum, dated the 20th 
November, 1928. 

í Mr. Ram Lal Anand, for the Appel- 
ants, 

Mr, Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 

JUDGMENT. 

Fforde, J.—Yara and his son Gaman 
have been convicted of having murdered 
Ahman on the 22nd February, 1928, and 
have been sentenced to death. 

The facte shortly are these: Yara, who is 
a manof t0 years of age, had been first 
married to Musammat Jallan who was the 
sister of Ahman's father. She died some 
years ago leaving two sons, the appellant, 
Ahman and Rahman who is alleged to be 
absconding. Upon Musammat Jallan's 
death Ahman’s sister Musammat Bhage 
married the appellant Yara. Ahman who 
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lost his parents in childhood has been living 
with this Musammat Bhage. 

As Ahman was desirous of marriage it 
was arranged with Yara that heshould give 
his two daughters in marriage to two sons 
ofa certain Shahu who in exchange wasto 
give his grown-up daughter in marriage to 
Ahman. In return for this arrangement 
Ahman had agreed to give 14 killas of his 
land to Musammat Bhage and the land was 
aceordingly mutated in her name, The mar- 
riage arrangements, however, appear to have 
fallen through, and Ahman then applied that 
the mutation be refused. Upon this Yara 
and Masammat Bhage turned Ahman out of 
their house. The mutation matter terminat- 
ed onthe 20th February, 1928, 1. e, two 
days before the present crime took place. 

The facts ofthe crime are as follows :— 
Ahman on the datein question was having 
his food at the dera of one Ziada whom he 
asked to help him in the removal of certain 
fodder. At about mid-day Ahman had left 
this dera to attend to his business and had 
gone about a killa when Ziada heard cries 
and onlooking up saw the two appellants 
and Rahman striking at him. Yara was 
armed with a kulhari and the other two 
with dangs. This witness and three other 
persons, Taja, Jalla and Sai, who had also 
heard tbe cries, ran to the scene but by the 


. time they arrived their assailants had fled. 


Ziada's account of the assault is corrobo- 
rated by Jallu, Taja and Sai. Their at- 
tention in each case was drawn to what 
was taking place by the cries of Ahman 
and they saw the appellants and Rahman 
striking at him. When they arrived at 
the scene after the asasilante had fled they 
found the deceased ina dying condition, 
He died about six hours after that. Hach 
of these witnesses states that Yara, who was 
armed with a kulhari, struck Ahman with 
the back of it, and that the others were 
armed with dangs. 

The medical evidence is that the deceas- 
ed died of shock from multiple injuries 
which ineluded a fracture of five ribs. The 
Civil Burgeon who performed the post mor- 
tem examination has said that “none of the 
injuries in itself was suchas could be oall- 
ed a fatal injury". He has added that a 
hatchet was mentioned in the Police papers 
sent tohim; otherwise he would have 
ascribed injury No. 1to a blunt weapon like 
a sota, All the other injuries, he has said, 
were caused by a weapon like a sota, In. 
other wordshe would have attributed all 
the injuries toa sota hadit not been for 
the fact thatthe Police had mentioned a 


t 


~ 


114 I. O. 1929 


kulhari in their papers. Even Bo, he was 
only able to infer that one blow might 
DAYS been caused by the back of this hat- 
chet, 

Upon the above evidence it is not pos- 
sible to attribute any particular injury to 
any individual assailant. It is not possible 
to say that any particular injury was the 
direct cause of death, and I find it diffieult, 
under these circumstances, to hold,that 
the common intentofthe assailants must 
have been tocause such injuryas they knew 
was likely to result indeath. Under these 
Circumstances it seems to me that it is 
not safe to convict the appellants of mur- 
der. The whole of the circumstances are 
such asto lead tothe conclusion that the 
assailants formed a common intent toat- 
tack Ahman and cause him at least griev- 
ous hurt, andthey did, in fact, cause him 
grievous hurt. In my opinion the convic- 
tion could only be safely had under the 
provisions of s. 325-34, Indian Penal Onde. 
I would accordingly accept the appeal to 
the extent of altering the conviction toone 
uader these sections, set aside the sentence 
of death and substitute for it the sentence 
of seven years’ rigorous imprisonment, 
which isthe maximum sentence under s. 
325, in the case of each of the appellants, 


dali Lal, J.—I agree. 
B. L, Conviction altered. 


MP 


LAHORE HIGH COURT. 
Szoono Cuvin APPBAL No 1815 or 1924. 
October 18, 1928. 
Present:—Mr. Justice Harrison and 
Mr. Justice Tek Ohand. 
PAHALWAN KHAN —PLAINTIFF— 

APPELLANT 
versus 
BAGGA AND orguggS —DRFRNDANTS 
— RESPONDENTS. 

Custom—Alienation—-Will—Ancestral — property— 
Qujars of Jhelum. District—Custom re gift—Presump- 
tion re Wills. 

A sonless Gujar in the Jhelum District has a 
right to bequeath his ancestral land to an 
associated collateral to the exclusion of other 
collaterals of the same degree. [p. 706, col 21 

Oustomary Law does not recognise any distinction 
between the right to make a transfer inter vivos 
and one to take effect after the death of the trans- 
feror and where in any particular tribe the former 
right ig recognised very strong evidence will be 
required to prove that the latter does not exist, 


ibid] 
f i A 


PAHALWAN KHAN V, BAGGA, ' 


105 

Second sppeal from a decree of the 
District Judge, Jhelum, dated the 24th 
March, 1924, reversing that of the Subordi- 
nate Judge, Fourth Olass, Jhelum, dated 
the 15th February, 1923, . 

Lala Mul Chand, R. 8., for Mr. Ghulam 
-Rasul, for the Appellant. ` 

Mr. N. C, Mehra,for the Respondents. 

JUDGMENT. 

Tek Chand, J.—The following pe- 
digree-table shows the relationship ofthe 
parties, who are Muhammadan Gujars of 
Tehsil Jhelum admittedly governed by 


Oustomary Law:— | 
QUTAB DIN 
) | ) 
Karam Din, Nura, Bagga, Dadu 
deceased. (defendant (defendant 
No. 2) No. 1.) 
Pahalwan, 
(plaintiff ) 
Fateh Muhammad, 


(defendant No. 3.) 


Pahalwan plaintiff-appellant claimed a 
declaration that he was in rightful posses- 
sion of the estate of Karam Din deceased as 
his adopted son and heir and also as a 
devises under a Will executed by Karam 
Din on the 3rd of February, 1918. The suit 
was resisted by Bagga, defendant No. 1, 
alone, the other two defendants Nura and 
Fateh Muhammad having admitted the 
plaintiffs claim and confeseed judgment. 
The suit was decreed by the trial Court, 
but on Bagga’s appeal it has been dismiss- 
ed ‘by the learned District Judge. The 
plaintiff has preferred a secondappsal to 
this Court on the strength of & certificate 
granted to him under s. 41 (3) ofthe Pun- 
jab Oourts Act for determination of the 
question "whether Karam Din was by 
custom empowered to adopt Pahalwan and 
make a Will in his favour." 

It may be stated at the outset that the 
learned District Judge was clearly in 
egror in dismissing the plaintiff's suit in its 
entirety. Karam Din had died long before 
the suit and the plaintiff, who ia admitted- 
ly in possession of his and, claimed a decla- 
ration of ownership in respect pf it. 
Danang Poss the findings of the learned 
District Judge rejecting the plaintiffs 
claim to succeed to Karam Din as his 
adopted son and as devisee under the Will 
are correct, the estate, on Karam Din's 
death, would havedevolved in equal shares 
onhis brothers, Bagga and Nura, defend- 
ants Ncs. 1 and 2, and his nephew, Fateh 
Muhammad, defendant No. 3, Of thesg 
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defendants Nos. 2 and 3 had, as already 
stated, admitted the plaintiff's claim and 
the sole appellant in the lower Appellate 
Court was defendant No. 1, It was his 
share alone which was in dispute in that 
Court and the appeal could have succeeded 
only to the extent of one-third ofthe pro- 
perty. > 

The certificate granted by the learned 
District Judge authorizes a second appeal 
to this Court on the question of custom 
relating to the validity of the adoption as 
well as that of the Willof Karam Din, Bat 
the learned Judge has recorded a clear 
finding that the plaintiff had not been in 
fact adopted by Karam Din deceased. 
This finding being final between the 
parties, the question of the validity of the 
custom of adoption dees not arise and no 
certificate ought to haveebeen granted 
relating to it, 

The learned District Judge has found 
that the property in dispute is ancestral of 
Karam Din and Bagga defendant, that the 
plaintiff, Pahalwan, had “an especial as- 
sociation” with Karam Din, and that for 
this reason he left the whole of his proper- 
ty to Pahalwan under the Will in question, 
The learned Judge has, however, held the 
Will to be invalid by custom relying on the 
answer to question No. 78 as recorded in 
Talbot's Riwaj-i-am of the Jhelum District 
(1901) where it is stated that among 
Khokhars, Mughals and Gujare "no custom 
of making Wills prevails.” 

Mr. Mul Ohand for the appellant urges 
that as no instances are cited by Mr. Talbot 
in which Wills made by Gujars had been 
held to be invalid and as this riwaj-i-am 
has been adversely commented upon in 
several judicial decisions no presumption 
ought to have been madein favour of the 
correctness of its contents and the onus 
ought to have been placed on the contest- 
ing respondent toshow that the Will was 
invalid. In support of his contention he 
has drawn our attention to Wazira v, Mar- 
yan (1) and other well-known rulings bea” 
ing on the point. For the respondent 
reliance is placed on Labhu Singh v. Mango 
(3) where it was held that the rule laid down 
by their Lordships of the Privy Council in 
Beg v. Allah Dita (3) is one of the general 


(D 42 Ind, Oas. 358; 81P.R. 1917; 151 P.W. R. 
1917; 3 P. L. R 1918. 

(2) 100 Ind. Cas 921; 8 Lah. 281, A, I.R. 1927 Lah. 
241; 29 P. L. R. 586. 

(3) 38 Ind. Cas. 351; 45 P, R, 1917; 12 P. W. R. 1917; 
21 M. L. T. 310; 32 M. L. J. 615; 19 Bom. L, R. 388; 15 
A. L. J. 525; 21 0. W. N. 842; 44 O, 749; 260, LJ, 
475; 44 L-A, 89 (P, O). 
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applieation. There is no doubt that there 
is a serious conflict of judicial opinion in 
this Court on this point, but it isnot neces- 
sary to go into it in this case, as I am of 
opinion that irrespective of the riwaj-i am 
the initial onus was on the plaintiff to prove 
thata sonless Gujar has a right to be- 
queath his ancestral land to an associated 
collateral to the exclusion of other collater- 
als of the same degree. After acareful con- 
sidefation of the materials on the record, I 
am, however, of opinion that this onus has 
been successfully discharged by the plaint- 
iff in this case. 

Taking first the riwaj-t-am, we find that 
the entry in question is couched in some- 
what general terms and categorically lays 
down that there is “no custom of oe 
Wills” among the Gujars, Khokhare an 
Mughals of the Jhelam District, irrespec- 
tiveof the fact whether the property is 
ancestral or non-ancestral, moveable or im- 
moveable, and regardless of the relation- 
ship of the donee to the testator. No in- 
stances in support of the answer are given. 
On the other hand, it is recorded that among 
Khokhars, one case in Pind Dadan Khan 
Tehsil was brought to the notice of the 
compiler where "the agnates were about to 
contest a Will after nearly twelve years 
silence.” It is not known whether the con- 
templated suit was instituted at all and if 
so with what result. Itis significant that 
though the riwaj-i-am does not authorise a 
gift inter vivos of ancestral property to a 
collateral to the exclusion of others among 
Gujara of theJ helum District such a custom 
has been judicially held to prevail in that 
tribe. See, inter alia, Nur Hussain v. Ali 
Sher (4) and Civil Appeal No. 918 of 1903 
decided by Robertson and Chitty, JJ., 
on the 10th February, 1906, printed at pages 
13—15 of the supplementary pa&per-book. 
Now, generally speaking, the Oustomary 
Law does not recognise any distinction 
between theright to makea transfer inter 
vivos and one to take effect after the death 
of the transferor and it has been held that 
wherein any particular tribe the former 
right is recognised, very strong evidence 
will be required to prove thatthe latter 
does not exist—See Banov. Fateh Khan 
(5) and the authorities collected in s, 56-b 
of Rattigan's Digest. Tf to these considera- 
tions is added the fact that this riwaj-i-am 
has been judicially found to be defective 
in some other particulars also, the presump- 


4) S$ P.R. 1905; 88P.L. R. 1905; 30 PW. R` 
1 à 
(5) 48 P, R. 1908; 111 P. L. R. 1903, 
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tion against the validity of the Willin ques- 
tion arising from the aforesaid entry, be- 
comes very light indeed. 

At the trial, theplaintiff producedsix per- 
sons belonging to the brotherhood, includ- 
ing twolambardars all of whom deposed that 
a Will of ancestral property in favour of an 
agnate was valid by custom and in sup- 
port of their assertion they referred toa 
number of instances. Of the instances 
cited by P. W. No. 1, two are supporfed 
by mutations printed at pages 16 to 18 and 
pages 19 to 22 ofthe paper-book, One of 
these Ex. P-13 is particularly import- 
ant, as in that case a bequest was made 
by Amirin favour of his nephew Faiz 
Muhammad who had been associated with 
him in his lifetime and had rendered him 
services, The mutation in favour of the 
legatee Faiz Muhammad was sanctioned 
in November, 1912, and it has not been 
shown that the mutation was contested in 
a Civil Court. Another instance is cited 
by Fazal Ilahi, lambardar (P. W. No 4) 
in which a gift of ancestral property was 
made to the detriment of his father, 
As per contra not a single witness was 
produced by the contesting defendant to 
show that by custom such bequests were 
invalid. 

Afters careful consideration of evidence 
on the record, I am of opinion, that the 
plaintiff has succeeded in proving thatthe 
Will in question was valid aud that the 
decision of the learned District Judge to 
the contrary is erroneous, 

I would accordingly accept the appeal, 
set aside the decree of the District J udge 
and restore that passed by the trial Court. 
The plaintiffTappellant will have hiscosts 
throughout. 

Harrison, J.—I agree. 


R L, Appeal accepted. 


——À 


LAHORE HIGH COURT. 
First Orvit Apert No. 1398 or 1925, 
December 5, 1928. 

Present :—Bir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Bhide. 
Musammat TARA DEVI—Puunripe 
APPBLLANT 
versus 
BARUP NARAIN—Dscere-Hoipag AND 
KARAM OHAND—JopausNT-DaeBr»og— 
DnarENDANTS—R8SPONDENTS. 

Hindu Law--Mother--Hight of maintenance and 

fesidence, whether avaiable against creditors, 


TARA DRVI t. SARUP NARAIN, 
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Under the Hindu Law a widow's claim for main- 
tenance or residence is not a charge on the family 
property unless it is fixed thereon by a decree or 
it cannot be enforced against a 
creditor who has lent money for family necessities. 
In thiarespect the position of mother is inno way 
different from that of any other woman. [p. 708, col. 
1 


Tiwas appeal from a decree of the 
Subordinate Judge, Firat Olass, Amritsar, 
dated the 4th March, 1925. 

Mesara, Hukam Chand and L.C. Mehra, 

r the Appellant, 
for ts Dares Das, R. B., and Mr, Bhagwan 
Das, tor the Respondents. 

° JUDGMENT., : 

Bhide, J.—The following short pedi- 
gree-table will explain the relationship of 
the parties :— 


Ram Ohand 
Hem Raj = Musammat Tara Devi, 
(adopted gon) (plaintiff) 


Karam Ohand, 
(defendant No. 2.) 

The house in dispute was attached and 
sold in execution of a money-decrea for 
Rs. 903 against Karam Ohand. The plaint- 
iff, whois the mother of Karam Chand, 
raised an objection to the attachment in the 
execution proceedings but the objection 
was disallowed. She then instituted the 
present suit to establish her claim. The 
suit was dismissed by the Senior Subordi- 
nate Judge, Amritsar, and she has now 
filed an appeal in this Court. 

Plaintiff based her claim on two grounds, 
viz, (i) thatthe house was sold to her 
orally by Ram Ohand, -her father-in-law, 
and (ii) that she has, at any rate, a right 
of maintenance and residence under Hindu 
Law and the house should have been 
sold subject to these rights. ; 

As regards the first point, admittedly 
no document was executed in respect of 
the sale and the alleged sale by the father- 
in-law of which no definite particulars are 
forthcoming seems to be fictitious. 

the second point, the trial Court has 
found that the debt which resulted in the 
decree against Karam Ohand was incurred 
for family necessity. This finding is based 
on the statement of Karam Chand who is 
a son of the plaintiff, and is not shown “to 
be hostile to her in any way. There is 
alsoa copy ofa mortgage-deed with res- 
pect to the house in dispute on the record 
waich was produced on behalf of the plaint- 
iff herself. This deed also shows that 
Karam Chand was carrying on a family 
business and thus landa support to Kapag 
Qhand’s statement, 


-— 
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The proposition of Hindu Law is well- 
established that & widow's claim for main- 
tenance or residence 
the family property unless it is fixed there- 
on by a decree, etc, and that it cannot be 
enforced against a creditor who has lent 
money for family necessities (vide Mulla's 
Hindu Law, paras, 475, 478-A, Mayne's 
Hindu Law, paras, 464-465, Gour's Hindu 
Code, ss. $3, 89 and 92). It does not appear 
that there 18 any distinction between the 
position ofa mother and that of other 
women under Hindu Law in this respeot. 
The contentions of the learned Counsgl for 
the appellant to the contrary do not appear 
to be well-founded. 

It appears that the plaintiff wanted to 
produce some witnesses, but the trial Court 
refused to grant an adjournment for the 
purpose on the ground thatthe plaintiff 
and her Mukhtar had made no effort to 
get the witnesses served in time. The 
learned Counsel for the appellant was un- 
able to give us any definite idea as to 
what evidence she was in a position to 
produce and how it would have helped her, 
Appellant's own Counsel stated in the 
Oourt below that he was not even aware 
of the nature of the debt for which the 
decree was obtained against Karam Chand. 
In these circumstances, I do not see suffi- 
cient grounds for remanding the case. 

I would dismiss the appeal with coats. 

Shadi Lal, C. J.—I concur. 

R. L, Appeal dismissed, 


LAHORE HIGH COURT. 
Orvir MiscgLLANXOUS PETITION No. 548 
or 1528. 

Civin ArrsaL No. 3013 or 1920. 

February 12, 1929. 
Present:—Mr. Justice Tek Ohand and 
Mr. Justice Bhide. 
Musammat BHAGWAN DEYI- Daranpyir 
—PRTITIONER 
versus 
Musammat BHAGWAN DEVI—PrAINTIEF 
— REBPONDERNT. 

Cibil Procedure Code (Act V of 1908), O. XLI, r. 10 
—Security for costs— Appellant's poverty, whether 
sufficient ground. 

The poverty of an appellent is not by itself a 
wufficient ground for orderm i to furnish 
security under O, XLI, r. 10, Oivil Procedure Code. 


Petition, under O. XLI, r. 10, Civil 
Precedure Oode, praying that security be 
taken from pleintif-appellant, for costs of 
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is not a charge on . 
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the appeal case noted above and costs of 
the lower Court. 

Mr. Nawal Kishore, for the Petitioner. 

Mr. Shamair Chand, for the Respondent. 

ORDER.—This is an application un~ 
der O. XLI, r. 10, Civil Procedure 
Code, presented by one of the raspondents 
praying that the appellant be called upon 
to furnish security for the costs of thisap- 
peal and of the suit as assessed by the 
lower Court. The application is based on 
three grounda:— 

(1) That on the merits, the appeal is de- 
void of any force, 

(2) That the appellant is a poor person 
and that the respondent hasnot been able 
to realise his costs of the suit as allowed 
by the lower Court. : 

(3) That the appellant has given up her 
residence at Delhi and her whereabouts 
are not known. 

It is conceded that it is not proper for 
Court to express any opinion on the 
merits of the appeal at this stage, as 
there is considerable evidence on both 
sides on the record and the decision of 
the appeal should not be prejudged. The 
first point must, therefore, be left out of 
consideration. The allegation in the third 
ground is vague and is denied by the ap- 
pellant, who is a married woman, apparent- 
ly living with her husband. 

The only other point is the poverty of 
the appellant, but this by itself is not 
a sufficient ground for ordering the appel- 
lant to furnish security under O. XLI, 
r. 10, Civil Procedure Code, 

The appellant has so far been prosecuting 
the appeal with due diligence and no 
special reasons have been made ont for 
exercising the disoretionary power of this 
Court againsther. We, therefore, dismiss 
the application, but leave the parties 
to bear their own costs of to.day's pro- 
ceedings. 

We think, however, that this is a fit case 
in which the hearing ofappeal should be 
accelerated. We accordingly direct the 
Deputy Registrarto take early steps for 
the printing of the paper-book and to fix 
an early date for the hearing of the ap- 
peal. 

B, L, 


Application dismissed. 
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LAHORE HIGH COURT. 
MIBOBLLANBOUS First Orvit APPHAL No. 
2132 or 1927. 

October 31, 1928. 

Present :—Mr. Justice Jai Lal, 

Freu MELA RAM-DIP CHAND— 

APPELLANTS 
versus 
Sheikh GHULAM DASTGIR— 
OrrioiaL RACHIVER-—RRSPONDENT, 

Provincial Insolvency Act (V of 1980), s. gL— 
Fraudulent intention to give preference to certain 
creditor, determination of—Pressure + by creditor— 
Gaining of advantage by debtor —Presumption—Onus 
of proof. . 

Every transfer made by a person whois unable to 
pay his debts does not ipso facto become void in 
the absence of an intention to give a preference to the 
transferee over other creditors. The pressure brought 
about by 8 creditor for the payment of the debt due 
to him militates against the fraudulent intention 
such as is contemplated by s. 54o0f the Provincial 
Insolvency Act. There may be circumstances which by 
themselves may raise a Strong presumption of an 
intention to give a preference over other creditors. But 
where s genuine attempt is made by the debtor to 
postpone the sale of the property at the instance of 
his creditors and the t r i8 in pursuance of 
that attempt and an advantage is gained by him, 
e.g., stoppage of interest and payment of the amount 
claimed Ds. imatalments, then the presumption in 
favour of the intention to give preference to a 
creditor does not arise. [p. 709, col. 2.] 

Moti Mal-Ram Sarup v. Daulat Ram (1), referred 


to. 
Normally the burden is on the Receiverto bring his 
ease within the provisions of s. 54, Provincial Ingol- 


vency Act, [ibid.] 
Nripendra Nath Sahu v. Ashutose Ghosh (2), refer- 


red to. 
Miscellaneous first appeal from an order 


of the Diatriet Judge, Jullundur, dated the 
17th June, 1927, 


Lala Fakir Chand, for the Appellants. 
Mr. Bashir Ahmad for Mr. Zafrulla 
Khan, for the Respondent. 


JUDGMENT.—Taru Mal and Baru 
Mal were adjudicated insolvents oa their 
own application made on the 26th of Octo- 
ber, 1926. On the 9th of August, 1926, they 
had effected a mortgageof a house in favour 
of the appellants, the firm of Mela Ram- 
Dip Chand. It has been found that on the 
3rd of August, 1926, this firm instituted & 
suit against the insolvents for the recovery 
of money due to them and [on the 6th of 
August, 1920, they obtained an order of 
injunction against the defendants restrain- 
ing them from alienating their property. 
This order, however, does notappear to 
have been served on the defendants. They 
were actually served with summons of the 
suit on the llth of August, 1926, but it 
is alleged that they cameto know of the 
guit instituted against them by the appel- 
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lants and approached them to withdraw the 
same, Offering to mortgage their house 
provided they were allowed to pay the 
amount due by instalments and that in con- 
sequence of this a mortgage was effected for 
Rs. 1,100 odd, payable by half yearly in- 
stalments spreading over more than four 
years and carrying no interest unless de- 
fault was made by the debtor in which 
case the whole amount was to become pay- 
able with interest. A mortgage compris- 
ing the above terms was consequently 
executed and the suit withdrawn. 

On an application made by the Official 
Recefver this mortgage has been annulled 
under 8.54 of the Provincial Insolvency 
Aot. That section provides that every 
transfer of property made by any person 
unable to pay his debts in favourof any 
creditor with a view to giving that creditor 
a preference over the other creditors, shall, if 
such person is adjudicated insolvent on a 
petition presented within threemonths after 
the date thereof, be deemed fraudulent and 
void against the Receiver and shall be an- 
nulled by the Court. 

It will be observed that the important 
condition is that a transfer should be with 
a view togiving the transferee a pre- 
ference over the other creditors: and as 
held in Moti Mal-Ram Sarup v. Daulat Ram 
(1) the intention of the debtor in tranefer- 
ring the property, ia the dominant factor 
in determining whether the transfer shall or 
shall not be annulled. Every transfer made 
by a person who is unableto pay his debts 
does not ipso facto become void in the ab- 
sence ofthe requisite intention. It has 
been held thata pressure brought by a cre- 
ditor for the payment of the debt due to 
him militates against the fraudulent inten- 
tion such as is contemplated by s. 54. 
There may, on the other hand, be circum- 
stances which bythemselve8 may raise a 
strong presumption of an intention to give 
a preference over the othercreditors. But 
where a genuine attempt is made by the 
cou to postpone the sale of his property 
atthe instance of his creditors and the 
transfer is in pursuance ofthat attempt and 
anadvantage is gained by him, as in this 
case by the proviso regarding the stoppage 
of interestand payment of the amount 
claimed by instalments, then the presump- 
tion in favour of intention to give pre- 
ference to a creditor does not arise. Nor- 
mally the burden is on the Receiver to 
bring his case within the provisions of 


(1) 92 ind, Oas. 298; A. I, R. 1926 Lah. 231, 
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8.54, This was held in Nripendra Nath 
Sahu v. Ashutose Ghosh (2). 

In my opinion the circumstances already 
mentioned by me do not raise any presump- 
tion ofan intention to give preference to 
ihe appellants, Even if it be assumed 
that the burden was rightly placed on the 
appellants in this case, Ihold thatthe dir- 
cumstances mentioned above do not bring 

- the case under a. 54 of the Provincial In- 
solvency Act, In this case it is to be 
borne in mind that the adjudication order 
was made on the application of the insol- 
vent himself. Ifit had been his intention 
to give preference to the appellants and 
thus to secure the mortgage in their favour, 
he would not have presented an applica- 
tien for iasolvency six weeks after the 
transfer which almost defeated the object. 

Ona consideration ofallthe circumstances 
of this case I differ from the learned Dis- 
trict Judge as to the debtor's intention in 
mortgaging his property to the appellants 
and hold that the transaction did not 

-amount to a fraudulent transfer and the 
mortgage, therefore, was not void as against 
the Receiver and could not be annulled by 
the Oourt. I accept the appeal and set 
aside theorder of the learned District Judge 
but leave the parties to bear their own 
costa. 

R. L. Appeal accepted, 

(3) 33 Ind. Cas, 548; 43 C. 640; 20 O. W. N. 420. 





LAHORE HIGH COURT. 


First Carvin APPEAL No. 1646 o» 1928,’ 


January 11, 1929, 

Present: —Mr, Justice Addison. 
ARYA RAM AND oTHBRS—PLAINTIFFa— 
APPELLANTS 
versus 
His Hranwmss Maharaja Sahib HARINDER 
SINGH AND anotaEr—Darenpants— 

RESPONDENTS, e 

Costs—Appeal as to coste, maintainability of. 

Where a suit is dismissed with costs, the plaintiff 
cannot prefer an appeal as to costs alone without 
preferring an appeal oy the merits except when the 
order as to costs involves a matter of principle or 
whére there has been no real exercise of discretion 
in making the order as to costsor where the order 
as to costs proceeds upon misapprehension of fact 
or law. 

First appeal as to costs from the decree 
of the Senior Subordinate Judge, Gurgaon, 
dated the 10th March, 1928. 

Mr. Qabul Chand, for Mr, Shamair Chand, 
for the Appellants, 


ARYA BAM 9. HARINDBR BINGE. 
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JUDGMENT.—The plaintiffs purchas- 
ed .occupancy rights in some land, the 
landlord of which was His Highness the 
Maharaja of Faridkot, after issuing a notice 
to His Highness who made no objection. 
The Collector, however, held that the 
plaintiffs were not Gaur Brahmins and that 
thus they could not be recorded inthe 
revenue papers as occupancy tenanta by 
purchase for the reason that they were not 
members of an agricultural tribe. The 
plaintiffs then sued His Highness for 
a declaration that they were Gaur Brahmins, 
The suit was dismissed on two grounds, 
namely, thatthe Secretary of State was a 
necessary party and that the suit did not lie 
against the Maharaja without the previous 
permission of the Governor-General in 
Oouneil. The plaintiffs have not appealed 
against the dismissal of the suit but have 
accepted that portion of the decree and I 
understand that they have instituted a fresh 
suit impleading both His Highness and the 
Becre of State. They have, however, 
appealed against the order as to costs 
awarded to the Maharaja. 

It was contended that under s. 86 (5) of 
the Civil Procedure Code no sanction was 
required by a person claiming to be a 
tenant of immoveable property under a 
a Chief or Prince, to institute a suit against 
such Ohief or Prince. This may be 
correct but there is no appeal against the 
decree dismissing the suit. The usual 
rule, therefore, as given in 8.35 (2) of the 
Oivil Procedure Gods is that costs should 
follow theevent. The question is whether 
he can appeal against the decree awarding 
costs without appealing against decree" 
dismissing the suit. The High Courts are 
on the whole in agreement that such an 
appeal onlylies where an order as to costa 
involves a matter of principle or where 
there has been no real exercise of discretion 
in making the order as to costs or where 
the orderas to costa proceeds upon a 
misapprehension of fact orlaw. Here, as 
the order dismissing the suit has not been 
appealed, it must be accepted and it 
cannot be urged that the proper order was 
that the plaint should be rejected. In 
these circumstances no question of 
principle arises as costs ordinarily follow 
theevent. I, therefore, dismiss this appeal 
ex parte. No order as to costs of this Oourt 
is necessary as the regpondent was not 
represented before me. 


R. L. Appeal dismissed, 


114 I. O, 1929 


LAHORE HIGH COURT. 
Sxconp Orvin APPHAL No. 457 or 1928. 
October 9, 1928. 
Present :—Mr. Justice Bhide. 
Musammat IOHHNUN AND ANOTHSR— . 
DBFBKNDANT3— ÁPPERLLANTS 


versus 
BANWARI LAL-—PLAINTIFF — 
RESPONDENT. 

Family settlement—Contract and family settlement, 
distinction between —Conasideration, necessity of. 

A settlement of doubtful claims  withant the 
worry andexpense of litigation is iteelf a sufficient 
consideration for such a settlement and the fact 
that there is no other consideration to support the 
arrangement or that it transfers property to a 

rson without any rightia not a sufficient ground 
for getting it aside. |p. 712, col, 1.] 

Second appeal from a decree of the 
Additional District Judge, Ferozepore, 
dated the 17th December, 1927, reversing 
that of the Subordinate Judge, First Olase, 
Ferozepore, dated the 11th January, 1926, 

Mr. Jagan Nath Bhandari, for the Ap- 
pellant. 

Mr. Gobind Ram Khanna, for the Re- 
spondent. . 

JUDGMEN'T.—The pedigree-table of 

the parties concerned is as follows:— 





GANGA SAHAI 
f | ) 
Ram Dyal Gulzari Lal Mangal Ram 
wife alias Jai Shiv. 
Musammat Ichhnan, Banwari Lal, 
Wa a plaintiff. 
o, 1. 


Ram Dayal, the husband -of Musammat 
Ichhnan, died some twenty five years ago and 
thereafter Musammat Ichhnan used to live 
with Mangal Ram. Mangal Ram died in 1921. 
A dispute then arose between Banwari Lal, 
plaintiff, and Musammat Ichhnan about 
the famliy property. Through the interven- 
tion of Lala Ramji Das (P. W. No.3) and 
otheraa settlement was effected and the 
property was partitioned. It was also agreed 
between the parties that Musammat Ichhnan 
would be at liberty to adopt Jai Narain 
who was living with her, or any other 
peraon as her son. An adoption took place 
a little later. The plaintiff then instituted 
the present suit for a declaration that the 
adoption was invalid and should not affect 
his rights. The trial Court held that the 
plaintiff was bound by the terms of the 
compromise and was estopped from ques- 
tioning the validity of the adoption. The 
‘suit was accordingly dismissed, 

On appeal the learned District Judge held 
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that the plaintiff had signed the baht 
entries in connection with the compromise 
without understanding the terms or the 
full effect of his rights. He, therefore, 
considered that the plaintiff was not 
bound by the . alleged compromise. 
He further held that the bahi entries were 
in evidence for want of 
registration as the compromise in question 
effected partition of immoveable property 
worth more than Rs, lU0. The appeal was 
accordingly accepted and the plaintiff's suit 
was decreed with costs throughout. 

Defendants have now come up in second 
appeal to this Court, and the main 
contentions put forward by the learned 
Counsel, who appeared on their behalf, were 
as follows: 

(1) that the finding of the learned 
District Judge that the plaintiff signed the 
bahi entries ewithout understanding them 
is based on no evidence and cannot be 
sustained; 

(2) that even if the plaintiff was under 
any mistake as regards his legal righta, 
that will not affect the validity of the 
compromise. Similarly want of adequate 
consideration will also be immaterial as 
the compromise was in the nature of a 
family settlement; and 

(3) that the bahi entries did not require 
registration and in any case they would 
be admissible for the purpose of showing 
that the parties agreed that Musammat 
Ichhnan would be at liberty to adopt Jai 
Narain. 

After carefully considering the evidence 
of the record Iam of opinion that this 
appeal should succaed. The learned 
District Judge's finding that the “ plaint- 
iff" really signed the bahi entries without 
fully comprehending “their terms” is not, 
Ithink, borne out by any evidencs, Lala 
Ramji Das, who was the principal person 
who brought about a compromise has 
stated that the terms wera clearly explained 
to both the parties and that neither party 
raised any objection. Plaintiff has not 

one into the witness-box and explained in 
what way he misanderstood the entries. 
There is no plea of any fraud, undue 
influenceor coerciof. Plaintiff is a literate 
adult and he not only signed the-*entries 
but added a note in his own hand writting 
which is as followa:— 

"Larka Jai Narain ko god liya, mai 
Ichhnan ka ikhtiyar chahe jis ko kare, 
dewe, warte, chahe jabtak. Aiti Asarh 
Sudi7,1379. Bakilam khud Banwari Lal 
wald Gulzari Lal, nawishta bala sakhta wa 
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pardakhta bahalat sihat wa quayami hawas 
fthamsa mujh ko yeh razinama manzur 
hat." 

“In the face of the above endorsement it 
$éems idle for the plaintiff to say that he 
did not understand the terms of the com- 
promise. 

The learned District Judge has held that 
the plaintiff may have thought that the 
defendant was only going to keep the boy 
with her during her lifetime. This seems 
io me very far fetched. It is in evidence 
that the defendant was very particular 
about the question of adoption and would 
not agree to any compromise otherwige. 
The words “god men lena” which have 
been used in the entries more than once 
are important and significant, The entries 
also show that it was contemplated that 
the share of defendant No.1 should go to 
the adopted son, see entry ip defendant's 
bahi which contains the following words: 
“Mai Ichhnan ki khushi hai chahe jisko apne 
hisse upar bithawe". In view of these facta 
the interpretation suggested by the Dis- 
trict Judge seems clearly unsustainable. 

It is, of course, quite possible that the 
plaintiff was under a misapprehension as 
yegards the legal position of the parties 
and would not have agreed to her terms of 
the compromise, if he had known that the 
defendant, as a Hindu widow, was only 
entitled to maintenance and not to any 
share in the property of Mangal Ram. But 
that is a different matter. Even if the 
plaintiff was under a mistake and has 
gained nothing by the compromise, that 
fact alone will not be sufficient to set aside 
the settlement now. A family arrangement 
like the one now in dispute stands ona 
different footing from an ordinary con. 
tract. A settlement of doubtful claims 
or rather what the parties believed to 
be doubtful eleims without the worry 
and expense of litigation might itself 
be sufficient "consideration" for such 
an arrangement. The fact that there was 
no other consideration to support the 
arrangement or that it transferred the 
property toa person without any right is 
not, therefore, a sufficient ground for 
setting aside a family arrangement [cf. 
Ram Niranjan Singh v. Prayag Singh (l 
and s. 136, Hindu Oode (Second diia 
by Gour; 
676 7).] 

After the compromise, defendant No. 1 
adopted Jai Narain defendant No.2 and 


and the commentary at pages 


(1) 8 0. 138 at pp, 141, 142; 10 O. L, R. 66. 
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the position of both the defendants has thus 
been altered. It has been urged that defend- 
ant No. 1 could not legally adopt defendant, 
No. 2 without authority from her husband, 
and that in the circumstances, plaintifl's 
eonsent cannot make the adoption valid in 
law. But whatever the legal position as regards 
the validity of adoption may be, it seems 
that the plaintiff atany rate is now estopped 
from questioning it [Cf. Dharam Kunwar 
v. Balwant Singh (2) and Kannammal v. 
Viraswmi (3)1. 

'The last point which needs notice is that 
of registration. The bahi entries relate to 
afamily partition of immoveable property 
worth more than Rs. 100 and will no doubt 
be inadmissible in evidence for the 
purpose of proving the partition. But it 
seems tome that there is no objection to 
their being received in evidence for a 
collateral purpose, viz. for showing that 
plaintiff consented to defendant No. 1 
adopting Jai Narain or any other boy. 
lt was urged that the entries give an 
authority to adopt “and hence require 
registration under sub-s. (3) of s. 17 of the 
Indian Registration Act, This argument 
seems to be obviously unsound. The 
plaintiff did not confer any authority to 
adopt” within the meaning of the above 
sub-section but merely gave his assent to 
the proposed adoption. 

For the foregoing reasons, I accept this 
appeal and dismiss the plaintifi’s suit, but 
in view of all the circumstances of the 
case I leave the parties to bear their costs 
throughout. 

B.DL.o7 è Appeal accepted. 

(2) 15 Ind. Oas. 678; 34 A. 398; 16 O, W. N.675; 9 
A. L, J. 730; 14 Bom. L. R. 485; (1912) M. W. N. 641; 
12 M. L. T. 95; 18 O. L. J. 60; 23 M. L, J. 200; 39 I, A. 


142 (P. 0.). 
(3) 15 M. 486; 2 M. L. J. 114, 





LAHORE HIGH COURT. 
Civin Reviston Petition No 656 or 1927. 
November 20, 1928. 
Present :—Mr. Justice Tek Ohand. 
AHMAD —DEFENDANT—PRTITIONER 
versus 
SARDARA AND OTHR&8—PLAINTIFFS— 
Eg8PONDENTS. 
Arbitration—Pleader's power to refer io arbi'ration 
—One party not joining reference— Reference, le , slity 
of—Reversal of decree in revision—Civil Procedure 
ode (Act V of 1908), s. 116. 
It 1s settled law theta Pleader engaged to “act or. 
lead ina suit does not possess the power to refer 
lt to arbitration without express authority from the 
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client. Such Pp canner be inferred by the 
mere circumstance that the Pleader though not 
formally appointed by a vakalatnama was allowed 
to sign a jawabdawa on behalf of the petitioner. 


Whon ons of the parties to the dispute does not 
join in making a reference to arbitration the Court 
acts without jurisdiction in referring the dispute to 
arbitration and this defect vitiates the reference and 
all subsequent proceedings ending in the decree 
based on the award. Such a decree ia liable to be set 
aside in revision. f 

Potita Pavana Panda v. Narasinga Panda (1), 
Dooly Chand v. Mamuji Musaji (2), Subba ov. 
Appudurai Iyer (3) and Sammiti Rangareddi v. 
Yallialwar Chinasidda Reddi (4), referred to. 

Even though such a reference would be valid 
against the parties who had consented to the refer- 
ence, if the valid and invalid part of the decree 
based on the award cannot be separated the entire 
award will be invalid. 

Petition for revision of the decree of the 
Subordinate Judge, Third Olass, Mont- 
gomery, dated the 30th August, 1927. 

Mr. Anant Ram Khosla, for the Peti- 
tioner. 

Mr. M. L. Puri, for the Respondents. 

JUDGMENT.—The plaintiffs-respond- 
ents instituted a suit for a declaration of own- 
erships of certain land against two brothers, 
Mutalli and Ahmad. Muttali alone engaged 
a Pleader named Sayed Ali Afzal Shah 
and filed a duly stamped vakalatnama 
in his favour which contained a clause 
authorizing him to refer the suit to 
arbitration on his behalf. There is no 
vakalatname by Ahmad in favour of Sayed 
Ali Afzal Sheh on the record. A joint 
written statement was, however, filed by 
both the defendants through Sayed Ali 
Afzal Shah and is thumb marked by both 
of them and is signed by the Pleader. 
After a part of the evidence had been 
recorded, an application was presented 
to the Oourt signed by the plaintiffs, 
Mutalli defendant and Sayed Ali Afzal Shah 
purporting to act on behalf of Ahmad, pray- 
ing that the dispute be referred to the sole 
atbitration of one Lala Tek Chand, Pleader. 
On this the Court referred the whole case 
for decision to the arbitrator, who filed hig 
award on the 19th August 1:27, holding 
that the plaintiffs’ claim had been proved 
and should be decreed. A notice was duly 
served on Sayed ali Afzal Shah asking him 
to file objections, if any, against the award 
on or before the 39th August, 1927. No 
objections having been filed a decree was 
passed in accordance with the award. 
Ahmad has preferred a petition for revision 
to this Court uwing that he was no party 
to the reference or to the proceedings before 
the arbitrator and consequently the 
reference and the award were invalid se far 
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as he was concerned, and as he had no infor- 
mation of the filiag of the ward and was not 
given any notice to file objections against ' 
it, the decree passedis illegal and ought to 
be set aside, | 

There is no dispute between the parties 
as to the necessary facts. It is admitted 
by the respondents that there is no takalat- 
mama on behalf of Ahmad authorising 
Sayed Ali Afzal Shah to appear in the case 
and act on his behalf or to refer it to 
arbitration. Itis also admitted on behalf 
of the petitioner thatthe Pleader did 
actually siga the jawab dawa on behalf of 
Ahmad. There is no allegation that Ahmad 
appeared before the arbitrator atany stage 
or that he had any knowledge of 
the filing of the award or the order of 
the Oourt fixing time for filing objections. 

On these facts two questions arise for 
decision :—  . 

(1) Whether Ahmad is bound by the 
reference, the award and the decree 
passed in accordance with it; and 

(2) if not, whether in the circumstances 
of the case this Court should interfere on 
revision. 


On the first point there can be no doubt 
that Sayed Ali Afzal Shah had no power 
to sign the reference on behalf of Ahmad. 
Mr. M. L. Puri, for the respondents, argued 
that by allowing the Pleader to file jawab 
dawa on his behalf Ahmad is now preclud- 
ed from urging that the latter was not his 
duly authorized Pleader in these proceed- 
ings. But even if this contention were to 
be accepted and I do not think it necessary 
to express an opinion on it—it does not 
follow that he had also been authorized 
toreferthe dispute to arbitration on his 
behalf. It is settled law that a Pleader 
engaged to act or plead ina suit does 
not possess the power to refer it to arbitra- 
tion without express authority from the 
client, Such authority cannot be inferred 
by the mere circumstance that the Pleader, 
though not formally appointed by a 

alatnama, was allowed to sign a jawab 
dawa on behalf of the petitioner. It must 
therefore, be held that Ahmad who is 
admittedly a party intgrested in the dispute, 
not having joined in making the reference 
the Court had no jurisdiction to refer the 
dispute to arbitration and this defect 
vitiates the reference and all subsequent pro- 
ceedings ending in the decree based on the 
award [See PotitePavana Panda v. Narasinga 
Panda (1), Dooby Chand v., Maniji 


(1) 51 Ind. Oas. 155; 42 M. 682; 36 M. L. J. 538, 


hà 


Musaj (2), Subba Raov, Appadurai Iyer (3) 
and Sammiti Ranņngareddi v. Yalhalwar 
Chinasidda Reddi (4).] 

Itis no doubt that the reference was 
perfectly valid so far as Mutalli was 
concerned, but as the decree based on the 
award could not be passed against both 
defendants and it is not passible to separate 
it, the award and the decree must both be 
held to be invalid in their entirety. 

The decision of the second question 
follows from the answer to the first. No 
intimation of the filing of the award was 
given to Ahmad personally, and under 
the circumstances already  described,e the 
notice served on the Pleader cannot be con- 
sidered sufficient so far as he wasconcerned. 
This being so, he had no opportunity to 


file any objections in the trial Oourt. The 
lower Court, therefore, acted without 
jurisdiction in refering the dispute to 


arbitration, and with material irregularity 
in not affording Ahmad an opportunity to 
file objections within statutory period. 

The result is that the petition for 
revision must be accepted, the decree of the 
lower Court and the award on which it was 
based set aside and the case remanded for 
trial by the Oourt from the stage at which 
it was when the reference to the arbi- 
trator was made. Having regard to all 
the circumstances the parties shall bear 
their own costa, in this Court. 

R. L. Revision petition accepted ; 

Case remanded, 
id 41 Ind, Oas. 292; 25 O. L., J. 339; 810. W.N, 


["] a 

(3) 86 Ind. Oas. 839; (1925) M. W. N 97; 48 M. L. 
J. 142; 21 L. W, 498; A 1. R. 1925 Mad. 621. 

(4) 102 Ind. Oas. 2; A. I. R. 1927 Mad. 1154; 55 M.. 
L, J. 78; 28 L, W. 563. - 


LAHORE HIGH COURT. 
SecoND Orvin APPRaL No. 483 or 1923. 
October 1, 1928. 

Present:—Mr. Justice Harrison and » 
Mr. Justice Tek Ohand. 
Musammat HAW ASI AND OTHERS-— VRNDERB 
—DRPFRNDANTS—ÁPPBLLANTS 
versus 
RÁSULKHAN AND oTHBRS—PLAINTIFRS 

DILBAR AND ANOTHER— DEFBNDANTS 
— RESPONDENTS. 

Custom—Pathans of Attock — District —Widow's 
powers of alienation. 

Pathans of Attock District are governed by 
Customary Law and amongst them a widow does 
not eee unrestricted powers of alienation. [p 716, 
col. 11 - 
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Second appeal from a decree of the 
District Judge, Attock at Oampbellpur, 
dated the 25th January, 1923, affirming 
that of the Sub-Judge, First Olass, Camp- 
bellpur, dated the 24th February, 1921. 

Messrs. Mehr Chand Mahajan and Nawal 
Kishore, for the Appellants. 

Mr. Bhawani Singh Puri, for Mr. Dev kaj 
Sawhney, for the Respondents. 

JUDGMENT.—This was a suit by 
certain Pathan reversioners fora declara- 
tion that a sale made by Musammat 
Hawasi, widow of one Umar, would not 
affect their  reversionary rights. The 
necessary facta are that the land in suit 
was acquired by Zed Ullah, son of Umar 
and Musammat Hawasi, and he was the 
first and the last maleowner in this 
family. On his death the land was entered 
by mutation one-half in the name of 
Musammat Hawasi, his mother, and one- 
half in the name of Musammat Fajji, his 
widow. His sister Musammat Said Jan 
was ignored. Subsequently on the remar- 
riage of Musammat Fajji her share was 
entered in the name of Musammat Hawasi. 
When the suib was first instituted in 1920 
the following issues which follow from the 
pleadings were framed: 

1. Have the plaintiff a locus standi to 
Bue or not? 

2. Has Musammat Hawasi 
powers of sale? 

3. Wasthe sale effected for considera- 
tion and necessity? : 

With the remaining two issues we are 
not concerned. The findings were: (1) 
that the piaintifis had a locus standi 
to sue, (2) that Musammat Hawasi had 
unlimited powers of sale, and (3) that the 
sale was only for necessity to the extent 
of Ra. 450. 

On appeal the District Judge decid- 
ed the case entirely on the first issue. He 
held that the plaintiffs had no locus* standi 
under Muhammadan Law inasmuch as there 
wasa nearer heir in existence in the shape 
of Musammat Said Jan. He accepted the 
appeal and dismissed the suit.” On appeal 
to this Court Mr. Justice Martineau sitting 
asa Single Judge held that though the 
finding quoted above was final and could 
not be challenged withouta certificate this 
did not necessitate the dismissal of the 
plaintiffs’ suit, He remanded the case for 
decision of the remaining issues which had 
not yet been decided and’ indicated three 
questions which were included in those 
issues. In a very brief order the 
Distriet Judge held that whether custom 


unlimited 
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or Muhammadan Law governed the case 
the plaintiffs had a right to sue and that 
88 the issue on the decision regarding 
consideration and necessity had not been 
challenged he dismissed the appeal. 

The vendee-defendants now appeal to this 
Court and have presented a certificate 
from the District Judge to the effect that 
the validity of a custom, whether the 
parties are governed by custom or Muham- 
maden Law in matters of succession, has 
arisen and in his opinion is of sufficient 
importance, etc, Oounsel for the vendee- 
defendants argues that the decision of 
Mr. Justice Martineau finally lays at reat 
all questions of whether or not the parties 
are governed by Muhammadan Law or 
custom in matters of succession and 
that this binds all members of the 
family. He contends that the only points 
left open are those indicated by the learn- 
ed Judge and that the burden of prov- 
ing those points was throughout upon the 
other side, and it has failed to prove 
them. 

The first question to be decided is exact- 
ly how far Mr. Justice Martineau has 
decided the case and what is still open. 
His decision must be taken to be strictly 
limited to the exact points defined by 
him, It has been argued with some 


. all the fact 


n? 


powers ofalienation. This is an ingenious. 
argument and dresses up what was said 
before in a different form or in different 

words, but what we have to see is, giv- 

ing all weight and consideration to the 

value of the decision previously referred 

to, whether or not Musammat Hawasi had 

‘such unlimited powers, for be it remem- 
bered that Mr. Justice Martineau made 

it quite clear that restrictions on powers 

of sale werein his opinion reconcilable 

with succession under the Muhammadan 

Law amongst an agricultural community 

the words being used in a limited and 

somewhat artificial sense. Arguing again 

on the same basis Mr. Mehr Ohand would 

have us hold that the decision shifts the 

onus from those who assert an unrestricted 

power. With this I cannot agree, and 

approaching the question which has not 

been desided by any District Judge, as 

an absolutely open question I find that 

everything points to the parties being 

governed by custom. There is first of 

that, ‘on the death of the 

last male-owner who acquired the pro- 
perty, it was entered halfin the name of 
his widow and his mother, and this can 
only mean that while the widow was en- 
titled to the whole and the mother 
to her maintenance the obvious arrange- 


RASULKHAN, 


force by Mr. Mehr Chand that it is a ment was made by which they took it half 
necessary and unavoidable inference from and half. Again when the widow remar- 
this decision that on every point the ried her share was forfeited, which conld 
family is governed by Muhammadan not have happened under the Muham- 
Law. This in its turn is negatived madan Law, and went te the mother. 
by the later passage in jhe judgment This again could not have happened had it 
where Mr. Justice Martineau has explained been forfeited for any reason under the 


thatthere are still several questions re- 
maining to be decided, which would 
not have remained if Muhammadan Law 
were followed in its entirety. Oonfining, 
therefore, his decision to the point on 
which it has been given, and reading 
this together with thelater portion ofthe 
judgment it is clear that the original 
issues or such of them as have not been 
decided are stillopen and to those issues 
we must turn. 

The second is, has Musammat Hawasi 
unlimited powers of sale? Oounsel argues 
that if the presence of Musammat Said Jan 
does not debar the plaintiffs from bring- 
ing the suit, it follows logically, inas- 
much as all property devolves under 
Muhammadan, Law in its entirety upon 
those who inherit it andis not saddled 
* by the restrictions to be found in the 
Oustomary Law, that the widow Musammat 
Hawasi had unrestricted and unfettered 


Muhammadan Law, 


The next point is that the parties are 
Pathans living near the border and itis 
proved by reliable evidence that they 
actually cultivate land as a means of live- 
lihood anditis not shown that they have 
any other means of livelihood. 


Finally there is the entry in the riwaj- 
“jam showing what is the custom, This 
is entirely against any power of aliena- 
tion whether it be of ancestral or non- 
ancestral land. Ooupsel argues that such 
anentry has not thesame value regard- 
ing females as it has regarding’ males, 
Granting thatthis is so, he has entirely 
failed to show that the initial onus, heavy 
or light which lay upon him has been 
shifted in any way for he admita that 
the oral evidence on both sidesis worth- 
less, and he can point tono documentary 
evidence in his favour, 


#16 
After going through the record, there- 
fore, I find that it is not shown that 


Musammat Hawasi had unlimited powers 
of alienation. The finding as to necessity 
is not challenged and it follows, there- 
fore, that the appeal must be dismissed 
with costs. 


A. Appeal dismissed, . 


—Ó abaan 


LAHORE HIGH COURT. 
ORIKINAL ÁPPBAL No. 1322 or 1998, ° 
January 30, 1929. 
Present :—Mr. Justice Ffordeand 
Mr. Justice Jai Lal. 
EMPEROR— APPELLANT 
Versus 

HET RAM—<Acovusep—Rf&sponDENT. 

Police Act (V of 1861), 83. 80, 80-A, 88—License for 
taking out procession—Demanding of sureties, legality 
of-—Liabtity of surettes—Breach of conditions of 
license by any member of processton—Liability of 
lscensee—Stopping procession and ordering its dispersal 
whether condition precedent io action against licensee 
~—Disobedience of order of Magistrate as to speed of 

cession, effect of. 

There is no prevision of law which makes it 
incumbent on an applicant for a license under s. 30 
of the Police Act to take out a procession to provide 
sureties or which authorises the officers concerned 
to demand such sureties. It is, therefore, the 
applicant forthe license alone to whom the license 
can be given and who is bound by the conditions 
of M license unders.30, Police Act. [p. 717, col, 
1&2. 

A licensee assumes responsibility for the entire 
conduct of the procession and its component mem- 
bers and he cannot repudiate such responsibilit 
by alleging that the violation of the conditions too 

lace without his consent or even his knowledge. 
i any member of the procession is guilty of the 
breach ofthe conditions of the license, the licenses 
is liable to be prosecuted for it. |p 717, col, 2.] 

Section 30-A, Police Act, merely gives an addi- 
tional power to the officers concerned to stop the 
procession and then, if it does not disperse, to deal 
With its members as members of an unlawful 
assembly. It is not a condition precedent to the 
prosecution of the licensee for violation of the con- 
ditions of the licenge that action should first be 
taken under s. 30-A [p. 718, col. 1.] 

A condition in a license that the, speed of the” 

roeession shall be under the directions of the 
Magistrate and the local Police, is vague and in- 
definite and &licensee who does not obey the orders 
of the Magistrate or Police as to speed cannot be 
convicted for a breach of the condition of the licen&e 
so long as the time limit given in the license is not 
exceeded. [p. 718, col. 2.] 

Oriminal appeal from an order of the Ses- 
sions Judge, Karnal, dated the 13th August, 
1928, reversing that of the Magistrate First 
Olass, Rohtak, dated the 16th May, 1928, 

Mr. C. H Carden Noad, the Government 


Advocate, for the Appellant, 
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Dr Gokal Chand Narang, for the Res- 


pondent., 
. JUDGMENT. 

Jai Lal, J.—This is an appeal by the 
Local Government against the acquittal of 
Mutsaddi Lal, Makhan Lal, Bhagwan Das 
and Het Ram, residents of Rewari in the 
district of Gurgaon, who were prosecuted 
under s. 32 of the Police Act V of 186, 
for voilating the conditions of 8 license 
rs to have. been granted to them by 
the District Superintendent of Police for 
the formation of a procession on the 4th 
of March 1927. The accused were convict- 
ed by the Magistrate and sentenced to & 
fine of Rs, 100 each or in default to sim- 
ple imprisonment for two months. They 
were, however, acquitted by the Sessions 
Judge of Karnal on appeal. 

It appears that Mutsaddi Lal is the Pre- 
sident of the Arya Samaj, Rewari, and the 
other accused are either members or 
sympathisers of the AryaSamaj. It was 
decided to take a Nagarkertan procession 
of the Arya Samaj through the town of 
Rewari on the 4th of March 1927 and it 
seems that the Superintendent of Police 


required Mutsaddi Lal to apply 
for license for the purpose under 
the provisions of s.30 (2) of the 
Police Act.  Muteaddi Lal having 


made such an application a license was 
issued describing him as “the licensee" and 
the other three accused as “the sureties” and 
the case for the prosecution is that under 
the express terms of this license Magistrate 
and a Deputy Superintendent of Police 
were to be in"charge of the procession and 
the licensees and the processionists were 
bound to obey the orders 
of these two officers with regard to 
the conduct and management of the .pro- 
cession and that such directions were 
disobeyed by some of the procersioniets. 

Now, s. 80 (2) provides that a District 
Superintendent of Police “on being satisfied 
that it is intended by any persons or class 
of persons,...............60 form & proces- 
sion which would, in the judgment of the 
Magistrate of the district......... if uncon- 
trolled, be likely to cause a breach of the 
peace, require by general or special notice 
that the persons.., . directing or promoting 
such procession shallapply for a license " 
Section 30 (3) provides: "On such applica- 
tion being made he may igsue a license 
specifying the names of the licensee: and 
defining the conditions on which alone. 
such...procegsion is to be permitted to take 
place, and otherwise giving effect to 
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this section,". We may assume that the re- 
quirements of s. 30 (2) were complied 
with in this case and that an application 
was made by Mutsaddi Lal in pursuanee 
of & notice duly issued to him by the 
Superintendent of Police. The question 
is whether he or the other three accused 
can be convicted of having violated any 
of the conditions of the license. 

The license inthis case is on a printed 
form in Urdu and on thé first pagSis a 
column for the names of the applicants 
for the license and it is to be observed 
that only Mutsaddi Lal with his full 
description is mentioned therein and 
the names of the other three accused do 
not appear. Then later, there is a condi- 
tion that “this license is granted to the 
above named person on the responsibility 
of the following persons and inter alia 
one condition thereof is that Mesars....... 
jointly and severally shall be responsible 
for the management of the above proces- 
sion, that is to say,........ "S After this 
space is left for the “detail” of these 
persons made responsible under the above 
condition, But no detail is given of such 
persons. It also appears that after the 
word "Meesrs". instead of the names of 
persons there are, what purport to be, 
the signatures of three persons, t. ¢,, Makhan 
Lal, Bhagwan Das and Het Ram and also 
that the space after the words ‘that is to 
say, has been left blank, Then at the end 
of the document there is space for the 
signatures of the licensees and Mutsaddi 
Lal alone has signed underneath it. Mut- 
saddi Lal admits his signature. Makhan 
Lal says that he signed the 
document as 4 witness and not as 
a surety, while Bhagwan Das and Het Ram 
deny their signatures. The learned Ses- 
sions Judge holds that it has not been 
established that Bhagwan Das and Het 
Ram signed the license, We {need not 
examine the conclusion of the learned 
Sessions Judge on this aspect of the 
case in view of our decision on the other 
questions involvedin this case. 

The first question that arises in the case 
is whether Het Ram, Bhagwan Das and 
Makhan Lal assuming that they signed 
the license as sureties as contended by 
the proseeution, are liable to be prosecuted 


for the violation of the conditions 
of the license. There is no 
provision of law which makes it in- 
'eumbent on an applicant for a license 


to provide sureties or which authorises the 
officera concerned to demand ‘such sure- 
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ties, In the present case Mutsaddi Lal alone 
is described as the licensee in the license 
and s, 30 of the Indian Police Act merely 
deals with licensees and sub-s. (3) of that 
section clearly contemplates the specifica- 
tion of the names of the licensees and 
the defining of the conditions on which 
the procession is to be permitted. It is, 
therefore, the applicant for the license 
alone to whom the license can be given 
and who is bound by the conditions of 
the license under 8.30. In order to bring 
in other persons within the purview of the 
pegal provisions like the present, it is 
necessary that there should be express: 
sanetion of the law to bind them to the 
conditions of the license. No such pro- 
vision has been cited before us and the 
learned Government Advocate frankly ad- 
mits that he cannot find any legal sanc- 
tion for requiring an applicant to produce 
sureties. He also states that his object: 
is to get & decision of this Court as to' 
ihe legality of the form on which the 
license has been granted so as, if neces-' 
sary, to amend it, I am definitely of opi- 
nien that the provision in the license as 
io sureties is unauthorised by law and, 
therefore, it is Mutsaddi Lal alone who 
is legally responsible to see that the 
conditions of the license are not disobeyed, 

At this stage I may deal ‘with another 
aspect of the case. A contention appears 
to have been raised before the learned 
Sessions Judge that in this case at the 
time of the alleged breach of the condi- 
tions of the license by the members of 
the procession Mutsaddi Lal himself was 
not present and, therefore, he could not ' 
be convicted under s. 32. This conten- 
tion seems to have found favour with the 
learned Sessions Judge though he has not 
expressed himself clearly on the point. 
Dr. Gokal COhand Narang, who appeared 
for the respondents candidly admitted 
that the licensee would be liable if the 
conditions of the license had been 

oken by some of the proceasienists, 
This, in my opinion, is obviously the cor- 
rect view of the law. A licensee as in 
present case  aesunwes responsibility for 
the entire conduct of the procession and 
its component members and he cannot 
repudiate such responsibility by alleging 
that the violation of the conditions took 
plase without his censent or even his 
knowledge. If any member of the pro- 
cession is guilty of the breach of the 
conditions of the license the licensee ig 
liable to be prosecuted for it, 
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It will be convenient to deal here with the several parties of the procession, who 
another question that arises. The learned stopped in front of the mosque,to hurry 
Sessions Judge seems to be of opinion on. The parties, it appears, were on carts 
that it was the duty of the Magistrate and the orders of the Magistrate were 
to bring this (the contravention of the con- obeyed but not promptly. In fact the 
ditions of the license) to the notice ofthe occupants of the last cart protested against 
licensee and the processionists and tocancel the orders and claimed that a written 
the license and then to declare the proces- ‘order may be given to them which hav- 
sionists an unlawful assembly. The Magis- ing been given they proceeded further 
trate never did so, The licensee andhis but only after the Magistrate had spoken 


sureties cannot be held, “guilty of contraven- 
ing the conditions of the license", Appar- 
ently the learned Sessions Judge was 
thinking of s. 30-A of the Police Act 


to somebody, who seemed to be the leader 
of the party, that he was taking a great 
risk in stopping longer. The procession 
thus passed the mosque before the prayers 


which provides that "Any Magistrate Sr commenced. The Magistrate did not 
District Superintendent of Police etc, consider that any condition of the license 
may stop any procession which violates had been' contravened, but apparently the 
the conditions of a license granted under Superintendent of Police thought otherwise. 
the last foregoing section, and The learned Sessions Judge has accepted 
may order itor any assembly which violates the version of the Magistrate, and I can 
any such conditions as aforesaid to see no valid ground for interfering with 
disperse”, and further that “Any procession that finding on this appeal from acquit- 
or assembly which neglects or refuses, to tal. 
obey any order given under the last pre- Thereis, however, another ground on 
ceding sub-section shall be deemed to be which the accused are entitled to be 
an unlawful assembly". Ifthe learned acquitted. The license, as I have already 
Sessions Judge considered as he seems stated, is on & printed form. After some 
to have done, though the learned Counsel ofthe conditions on which the procession 
for the respondente contends that he was allowed, including one that it would 
did not intend to do so, that before a start at 30 clock and finish at 9, there 
licensee can be proceeded with under s. is a heading for "General conditions" 
32 for violation of the conditions of the which are mostly printed; but in between 
license it is necessary for the Magistrate the heading "General conditions" and 
or the Superintendent of Police to take the first printed condition is a writing 
action under s. 30-A, then I am bound tothe effect that the “speed of the pro- 
to say that this view cf the learned cession shall be under the directions of 
Sessions Judge is entirely wrong. Bec- the Ilaga Magistrate and the local 
tion 30-A merely gives an additional Police," It is only this condition which, 
power to the officers concerned to stop it is alleged by the prosecution, was 
the procession and then, if it does not violated in this case. The question is 
disperse, to deal with its members as whether the condition is expressed in such 
members ef an unlawful assembly. It is clear terms as to bring home to the licensee 
not acondition precedent to the prosecu- and the processionists that they have to obey 
tion of the licensee for violation of the the orders of the Magistrate and the local 
conditions of the license that actionshould Police or whether it can be reasonably 
firat be taken under s.30-A, The matter, construed, as contended by the accused, 
in my opinion, is so obvious that nothing to be merely a sort of a direction to the 
farther need be said on it. . e' Magistrate and the local Police to regulate 
. This brings meto the question whether the speed of the procession. If the latter, 
Mustaddi Lal has violated any conditions then it is to be observed that both did 
of the license. The, learned Sessions regulate the speed of procession. In my 
Judge.has held thatit is apparent from opinion before such a condition can be 
the evidence of the Magistrate, who was made the subject of prosecution it must 
in charge ofthe procession, that his orders be entered in the license in clear and un- 
were not disobeyed. What happened was ambiguous terms, which is not the case 
this: When the procession reached a here, and a licensee cannot be prosecuted 
certain spot, which was in front of a forthe violation of a condition, as in thi 
mosque, it was discovered by the Magis- case, which is so vague and indefinite . 
trate that the time for prayers in the that it is difficult to hold that the licensee 
mosque was nearing. He, therefore, directed was hound te obey the orders of the Magis- 
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trate and the local Police as tothe speed 
of the procession specially when it is re- 
membered that the time limit given in 
ihe license was not exceeded. 

In my opinion the accused in this case 
have been rightly acquitted by the learned 
Sessions Judge and I wonld dismiss this 
appeal. 

Fforde, J.—1 agree. ` 

B. L. Appeal dismissed, 


LAHORE HIGH COURT. 
OnrMiNAL Revision Oasa No. 1894 or 1928, 
January 11, 1929. 

Present :—Mr. Justice F'forde. 
KUNJ LAL—Acowssp—PatirionER 
versus 
EMPEROR—Responpant, 

Penal Code (Act XLV of 1860), s. 75—Offences 
committed at long intervala—Application of 3. 75. 

A previous conviction which took place a con- 
siderable time before a subsequent offence does not 
warrant the application of s. 76 of the Penal Code. 


Petition for revision of an order ofthe 
Sessions Judge, Amritsar, dated the 5th 
June, 1928, affirming that of the Magistrate, 
TES Class, Amritsar dated the 2nd May, 

.Mr. Mohammad Amin, for the Petitioner, 

JUDGMENT.—The petitioner has been 
sentenced to three yeara' rigorous imprison- 
ment to be followed by one year's Police 
surveillance for stealing a pair of shoes 
which had been left outside ashop by a 
3ustomer. Thisis the maximum imprison- 
ment which can be given under s. 379, 
[Indian Penal Code. The learned Magistrate 
who tried the case applied the provisions 
of s, 75, Indian Penal Code, in order to 
ustify this very severe punishment. The 
orevious conviction relied upon as warrant- 
ing the applieation of 8.75 was had on 
ihe 9th August, 1919 when the petitioner 
was sentenced to one year's rigorous 
mprisonment for theft. I have repeatedly 
ad occasion to point out that a previous 
‘onvictioa which took place a considerable 
ime before a subsequent offence does not 
varrant the applieation of s. 75. A: man 
vho has committed two offences at long 
ntervals of time cannot be held to be an 
iabitual offender, and s, 75, Indian Penal 
Jode, is directed against habitual offenders, 
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In the present case the petitioner has, so 
far as the evidence on the record goes, 
been leading a blameless life for some 
nine years since he first came in conflict 
with the criminal law. The present offence 
is a petty one and in itself hardly deserv- 
ed more than, at the most, a sentence of 
six months. In my opinion the provisions 
of s. 75 should not have been applied in the 
circumstances of this case. 

‘I would accordingly set aside the sentence 
of three years’ rigorous imprisonment and 
police surveillance and reduce the penalty 
to the period of imprisonment already 


undergone by the petitioner, which I 
understand is some seven months, 
A. Revision accepted, 


LAHORE HIGH COURT. 
OurminaL ÁPPRAL No, 1235 o 1928. 
F'ebruary 6, 1928. 
Present:—Bir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Agha Haidar. 
GHULAM MUHAMMAD alias GAMAN-— 
ACOUBBB— ÁPPBSLLANT 
versus 
EMPEROR—REsPonDENT, 

Evidence Act (I of 1872), s. 24—Peraon in authority 
—Inamkhor—Penal Code (Act XLV of 1860), s. $09 
—Accused pointing out place where corpse lay— 
Offence. 

An inamkhor is not a paran in authority within 
the meaning of s. 24, Evidence Act, 


The mere circumstance of the accused pointing 
out the place where the corpse of the deceased was 
found lying, though it may create suspicion, is noh 
sufficient to bring the guilt home to him, 


Criminal appeal from an order of the 
Sessions Judge, Attock at Campbellpur, 
dated the 17th September, 1928, 

Mr. Rafiq Ahmad, for the Appellant. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. ° 

JUDGMENT.—The Sessions Judge 
of Attock dissenting from the unanimous 
verdict of four asaessors, has convicted 
Ghulam Muhammad = alias Gaman, youth 
of about 18 yearsofage,of the murder of 
one Nur Muhammad; and has sentenced 
him under s. 302, Indian Penal Code, to 
transportation for life. Theconvict has 
preferred an appeal to this Court, and we . 


120 
have also before usan application by the 
Crown praying for an enhancement of the 
sentence to one of death. 

The deceased, Nur Muhammad, was a 
boy of about 17 years of age; and his 
father, Fazal, deposes that he was partially 
deaf and partially dumb, and was algo 
of weak intellect. Onthe morning of the 
28th May, 1928, he left the house of his 
father situated in Dhok Sowainwala a, ham- 
let ofthe village Gharibwal in the Dis- 
trict of Attock, and did not return home. 
As the deceased was in the habit of going 
away to other villages his absence efrom 
his house did not, on that day, cause much 
anxiety. Onthe morning of the 29th May, 
Fazal, sent his son Ahmad to make a 
search for Nur Muhammad in the neigh- 
bouring villages, but the search proved 
abortive. It was on thee 30th May, that 
Fazal, after receiving some information, 

uestioned the prisoner, with the result 
that the latter pointed out a place in a ravine 
where the dead body of Nur Muhammad 
was found in a decomposed condition. 

The medical witness, who conducted 
the post mortem examination, found both 
the temporal bones, the nasal bone the 
left upper and lower jaws and the occipital 
bone fractured; and expressed the opin- 
ion that the death of the unfortunate boy 
was due probably to injuries to the brain 
caused by these fractures. 

There are only three pieces of evidence 
upon which the conviction of the prisoner 
rests; (1) An extra-judicial confession 
alleged to have been made by him on the 
30th May, toone Muzaffar Khan. (2) The 
evidence of the witnesses, Thana and Shera, 
to the effect that the deceased was last 
seen alive in the company of the prisoner. 
(8) The prisoner pointed out the place from 
which the body of the deceased was 
recovered, 

The case for the prosecution depends 
mainly upon the value to be attached to 
the confession made to  Muzaffar Khan. 
There can be little doubt that thein- 
criminating statement made by the prisoner 
was the result of an inducement which 
proceeded from °Muzaffar Khan, The 
exact words employed for offering induce- 
ment cannot be found with any reason- 
able certainty, but the evidence of the 
prosecution witness Haidayat, shows that 
Muszaffar Khan took Gaman aside and 
told him that he could not save his 
skin by denying the offence and that he 
would be saved if he told the truth. This 
witness adds that Muzaffar Khan also 
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stated that Government meted out a lenient 
treatment to those persons who told the 
truth, 

The question, however, is whether 
Muzaffar Khan can be held to bea person 
in authority within the meaning ofs. 24 
of the Indian Evidence Act. The learned 
Counsel for the Crown admits that it has. 
been held by the Panjab  Ohief Oourt 
in several judgments that a zaildar is a 
person in authority, but in the Attock 
District there are no zaildars and the 
person occupying the corresponding office 
is called an ilagadar. Now, Muzaffar 
Khan was not an ilagadar, but only an 
inamkhor, which is a’ position inferior to 
that of an ilagadar. The learned Sessions 
Judge finds that aninamkhor holds a semi- 
offizial position, but I am not prepared to 
hold that he ean be treated as a person 
in authority. 

Be that asit may, the confession, even 
if admissiblein evidence, can have little 
or no evidentiary value, As stated above, 
it was certainly the result ofan induce- 
ment offered by Muzaffar Khan, and it 
was retracted at the earliest possible op- 
portunity. Nor do I think thatit has 
been satisfactorily established that the 
deceased was last seen alivein the com- 
pany of the prisoner. As pointed out by 
the learned Sessions Judge himself 
Thane “is quite a small boy who failed 
to pass through the ordeal of cross-ex- 
amination and answered all leading ques- 
tions in the affirmative thereby stultify- 
ing his own evidence". The other witness, 
Shera, was not questioned by any person 
until the 31st May, 1928, afterthe Police had 
started the investigation. 

There is reliable evidence to the effect 
that Gaman conducted the father of the 
deceased and other person to the ravine 
where the corpse was found lying; but 
this circumstance alone, while creating a 
suspicion against the prisoner, does not 
being the guilt home to him. 

For the aforesaid reasons I am of opinion 
that the guilt of the appellant has not been 
established. I accordingly eet aside the 
conviction and the sentence and direct that 
he be released forthwith. 

R, L. Conviction set aside, 
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ALLAHABAD HIGH COURT. 
URIMINAL RaragBNCR No. 665 or 1927. 
November 17, 1927, 

Present: —Mr. Justice Walsh and 
Justice Iqbal Ahmad. 
SUKHAIAHLIR AND OTBHBRS—ÀPPLIOANTS 
versus 
EMPEROR-—O»rostrra Party. 

Criminal Procedure Code (Act V of 1898), s. 887— 
Trial of cross-cases—lüvidence—A dmissvon of evi- 
dence in one case as evidence in the other with con- 
sent of Counsel, legality of—Consent of Cou 


of. 

A Court has no right, technically speaking, to 
consider at all the evidence givenin one case for 
the purpose of reaching his conclusions in snother, 
and if the two cases are totally unconnected, ıt is 
obviously impogsible to say that such a procedure 
could be covered by the general excuse that no 
prejudice could be done to either sida Ifthe two 
cases deal with separate issues, even although they 
arise ont of the same set of circumstances and to 
some extent raise the same controversy, and if also 
the parties claim that the evidence in the first case 
is irrelevant to the issues in the second case, the 
matter is clear. But if the reception of the evi- 
dence required toenable the point to be decided 
in the second case is merely a formal repetition of 
evidence, which has already been given and heard 
and possibly also decided by the same tribunal and 
itis directed to the same issue or issues of fact, ita 
vain repetition may be reasonably waived. Lf the 
parties for their own convenience, and other obvious 
motives, consent to treat the evidence in the former 
case as though it had been repsated in the latter 
case, auch evidence is by implication and for all 
practical purposes brought on to the record of the 
ay case, although not actually recorded. [p. 721, 
col. 2. 

Queen-Eimpress v, Chandra Bhuiya (1), referred 
to. 

No consent by Counsel whether for his own con- 
venience, or that of his client, or for the conveni- 
ence ofthe Oourt, can by itself oreate jurisdiction 
inthe Oourt to commit irregularities; nor can the 
commission of irregularities of a serious nature sub- 
stantially affecting the conduct of the trial and 
prejudicing the accused be waived, merely by con- 
sent on the part of the accused's representative. [p. 
723, col. 1.] 

But the consent of the Counsel is obviously an 
element aud an important element to take into 
account, in considering the equally important ques- 
tion whether there has been any prejudice. [ibid.] 


Criminal reference made by the Sessions 
Judge, Benares. 

Mr. K. D. Malaviya, tor the Applicants. 

The Assistant Government Advocate, for 
the Opposite Party, 


JUDGMENT.—This case has been 
referred to two Judgea of this Oourt by 
another member of the Oourt who was 
desling with a reference by the Sessions 
Judge. Toe reference raises the broad 
question, where thereare strictly speaking 
two cases for riot which are practically one 
controversy, how far a Magistrate, who 
tries both, whether as separate cesas or 
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simultaneously at one hearing, may treat 
the evidence given in the first case in order 
of date, which has not been repeated in the 
second case and has not been formally 
transferred to the record, as evidence in the 
second case, as though it had been 
solemnly repeated all over again by the 
* witnesses or had been read over to them 
and acknowledged by them as part of the 
evidence in the second case. We think 
that all these cases, 
uncommon occurrence, and tke difficulties 
which occasionally arise in the procedure, 
ust be juged, each by its own particular 
circumstances. As has been said in one 
case, and as the learned Judge referring 
this case pointed out,& Court has no right, 
technically speaking, to consider at all the 
evidence given in one case for the purpose 
of reaching his conclusions in another, and 
if the two cases are totally unconnected, it 
is obviously impossible to say that such a 
procedure could be covered "i the general 
excuse that no prejudice could be done to 
either side. If the two cases deal with 
separate issues, even although they arise 
out of the sameset of circumstances and 
to some extent raise the same contro- 
veray, and if also the parties claim that the 
evidence in the first case is irrelevant to 
the issuesin the second case, the matter is 
clear. But if the reception of the evidence 
required to enable the point to be decided 
in the second case is merely a formal 
repetition of evidence, which has already 
been given and heard and possibly also 
decided by the same tribunal and it is 
directed to the same issue or issues of tact, 
its vain repetition may be reasonably 
waived. If the parties for their own 
convenience, and otherobvious motives, 
consent to treat the evidence in the former 
case as though it had been repeated in the 
latter case, such evidence is by implication 
and for all practical purposes brought on to 
the record of the second case, although not 
actually recorded. Whatever may be said 
se about the Magistrates handling of the 
merits, with which we have at this moment 
nothing to do, the explanation which he 
tendered dealing wjth this objection which 
was before the Sessions Judge, is a 
singulary clear and able documént. He 
gets out the facts which are important in 
this ag in every other case, and it is upon 
those facts alone that we propose to dispose 
of this matter. : 
‘Io this village there are two parties who 
have besa fignting for eight or ten years. 
Tasy have had so much friction and ao 
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many cases that it is impossible to obtain 
a single independent witness to anything 
which occurs between them. On the 22nd 
of January of this year they had a fresh 
dispute. Both parties made a report 
against the other in the usual way, one to 
the thana, one by wire to the Sub-Divi- 
' gional Officer. The Police made enquiry 

and came to the conclusion that strictly 
speaking there were two separate riots, 
although they were intimately connected 
with one another, and this is a most 
important fact in what we have to decide, 
Each party alleged in his own defence that 
there wasonly one riot. The party, whp 
may be said to be complaining in this 
reference set up an incorrect motive which 
the Magistrate disbelieved. He has given his 
reasor& for not believing it and he says 
that the reasons which he gives were 
features common to both caseg, that is to 
say, the prosecution in one case conducted 
its case and framed its evidence upon the 
same theory which it asked the Court to 
accept as the theory in defenee of the 
charge sgainst it in the second case. Nor is 
it as though the evidence relied upon by the 
complainants in this reference in their own 
defence was confined merely to the evidence 
of witnesses whom they had already 
called in the counter-case; they called 
separate evidence as well and the Magistrate 
saya that they relied upon the same motive 
as the evidence given on the same motive 
in the other case had been directed to 
establish which he had disbelieved. He 
says that without a reference to the evi- 
dence in the other case which had not been 
technically brought upon the record in the 
second case, he would have been forced, in 
the absence of evidence to the contrary, to 
come to the conclusion that the motive was 
established and he rightly says that he 
would have found himself in a most absurd 
situation, created by the law as it is 
suggested to be by this reference, of 
disbelieving somthing in cse case and 
believing it in the other under precisely 


similar circumstances. He submits by the d 


way as a matter of argument that where 
two incidents and two charges arising out 
of the same circumstances have to be dealt 
with strictly as two cases and two charges, 
alihough they are in substance one, either 
that each case should be tried bya different 
Magistrate, or that if a Magistrate tries 
both, be should allow himself to be assisted 
by evidence in one case not technically 
recorded in the other. But in addition to 
the faete above stated it sppeare that 
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although separate judgments were written 
and although the charges and cases were 
separate, and, therefore, would ordinarily 
be heard independently, in substance they 
were heard together and the arguments 
in both cases were heard on the same day 
and were addressed to the Court by the same 
gentleman, who freely referred to the evi- 
‘dence in the one case in support of their 
arguments in the other, and were, therefore, 
on behalf of their clients guilty of the very 


.irreguħrity, which their clients now ask the 


High Court to say renders the trial a 
nullity. I 

We agree with what was said by 
their Lordships in their judgment in 
Queen Empress v. Chandra Bhiutya (1) 
the case quiterightly referred to by the 
Magistrate in his explanation, and we are 
not satisfied that the case referred to by the 
Sessions Judge is really applicable. Inthe 
Calcutta case in question it was held that 
where two cross cages of riot and grievous 
hurt were committed separately, a trial 
before a Sessions Judge, who having heard 
the evidence in the first case heard the 
evidence in the second case, examined 
some of the accused in one case as witnesses 
for the prosecution in the other and vice 
versa, and subsequently heard the argu- 
ments in both the cases together, this 
mode of trial, although irregular, did 
not prejudice the accueed in their defence, 
and under such circumstances a re-trial was 
not necessary by reason of such irregular- 
ity. That case ceems to us to be exactly in 
point. 


It so happens that we are able to geek 
guidence and considerable assistance from 
two recent decisions in the Privy Council. 
There is one, namely Abdul Rahman v. 
Emperor (2), in which the irregularities 
with regard to the depositions were con- 
siderable, but were held by the Privy 
Council as having been rightly treated by 
the High Court as an irregularity curable 
under s. 537 of the Oode, it being clear 
hat no failure of justice had been occasion- 
ed by the irregularities complained of in 
that case. We referto the case partly for 
{hat rcason but mainly because itleys down 
a principle, which ib is well to bear in 
mind. We have referred to the mode in 


1) 20 0. 537. 

d 100 Ind. Cas. 227; 54 I A. 96; A. I. R. 1927 P. C. 
44; 31 C. W. N. 921; 25 A.L J. 117; 1927) M. W N. 
103; 38 M. L. T. 64; 8 P.L. 155; 4 O. W.N. 283; 28 Or. 
L. J. 259; 6 Bur. L. J. 05; 6. R. 53, 52 M. L. J, 585; 
(oO) L, R, 813, 49 0, L. J. 441; 7 A. L Or. B. 363 
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which theheariag and the arguments in 
the two c33e3 ware conducted by the 
Plealers. No consent by Counsel whether 
for his own convenienes, or that of his 
client, or.for the convenience of the Court, 
cw by itself create jurisdiction in the 
Oourt to commit irregularities; nor can the 
commission of irregularities of a serious 
nature substantially affecting the conduct 
of the trial and prejudicing the accused be 
waived, merely by consent on the part of 
the accused's representative, As the Privy 
Oouncil puts it “No serious defectin the 
mode of conducting a criminal trial can be 
justified or cured by the consent of the 
Advocate of the accusad.” All we mean to 
siy in this c139 andiasimilar casesis that 
tha consent of Oounsel to auch procedure as 
was adopted hare isobviously an element 
and an important element to take {into 

acount in considering the equally import- 
aut question whether there has been any 
prejudice. 

Lastly, there is à recent decision of the 
Privy Council in Madat Khan v. 
Emperor (3) in whichspecial leave was 
granted to an appellantfrom the High 
Court at Lahore for the purpose of con- 
sidering what is practically the same com- 
plaint a3 is made inthis case. The case 
does not appear to have been reported 
presumably because it was not consider- 
ed to Jay down anything new, but we 
refer to it basause of its valuable re-state- 
ment of the principle by which this case 
has to be decided. Its official designation 
is Privy Council Appeal No.*72 of 1926, 
As in this case, two parties were charged 
for attacks on each other in the same 
occurrence and the charges were tried sepa- 
rately at two distinct trials and were tried 
by the same tribuaal Lord Haldaae thus 
expresses the opinion of their Lordships. 
“ Naturally...the evidence given for the 
prosecution was similar to a substantial ex- 
tent, in each ease, Kich party, no doubt, was 
& witness against the other, but, on the other 
hand, there was also independent evidence. 
Ina case of that kind it is almostimpos- 
sible to keep the cases wholly separate. 
„the High Oourt gave one judgment, but 
treated the cases as two cases...It is said 
that they imported considerations from one 
o1se into the other When one looks at 
it, to some extent that was inevitable and 
to some extent it*did ao happen." We may 

(3) 100 Ind. Cas, 126; (1927) M. W. N. 88; A. I. R. 
1927 P. O. 26; 31 O. W. N. 393; 28 P. L. R. 167; 53 M. 
L. J. 441; 98 Or. L J. 234; 35 L. Wi, 721; 29 Bom. L., R. 
784; 45 O. L. J, 408, 8 Lek, 193; T A. E. Qr. R 300 
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piuss həre to note tthat that is just 
what the explanation of the Magistrate 
siy3. “Thera was, however, a body of 
83parate evidenca which was applicable 
to each case which in itself was enough 
for the conviction.” With regard to one 
c33e, the Magistrate tells us that the 
separate evidense was not itself enough 
for the conviction and to that extent this 
case differs, Although technically it might 
have been batter to keep the evideace 
entirely distinct and to have delivered two 
separate judgments, no injustice has follow- 
ed from what was done. : 

We think both authority aud reason 
compel us to reject this reference except 
to the extent to which we propose to 
interfere, a3 will appear in a moment. We, 
however, might add that even ifthe case 
were not 80 cléar as it appears to us to 
be, we should have hesitated a very long 
time before directing what would appear 
to ua to be almost the disaster of a re-trial 
of this unfortunate quarrel. 

We propose, however, to ameliorate the 
fines in both cases. It is, perhaps, as well 
to state the principle on which we do ao. 
Taking individually one of the fines inflicted 
on one of the persons, it does not seem 
itself very large and probably would not 
have surprised that particular individual, 
and in one sense it is the fault of the 
parties themselves that the number of 
persons fined is very large, and that, 
therefore, the total sum is substantial, 
But on the other hand, as every one knowa 
these faction fights consist very largely 
of either a particular set of families ora 
particular set of biradari, and when the 
individual fine is multiplied by a large 
number, no doubt it falla very heavily on 
the whole community. We, for this reason, 
reduce the fines in each case from Rs, 25 
to Ra 15 under s. 147 and from Rs. 25 
to Rs. 10 under s. 343 in case of each of 
the persons who was convicted by the 
Magistrats in the two cases. In other 
selects the order of the Magistrate will 
stand. The fines, if paid, shall be refunded, 

A , Sentence reduced, 
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ALLAHABAD HIGH COURT. 

' BEO.ND CiviL AprBaL No. 804 or 1925. 
December 12, 1927. 
Present: — Mr. Justice Dalal, 
KARIM KHAN AND ANOTHER— PLAINTIFES— 
APPELLANTS 


i versus 
NOOR MOHAMMAD KHAN AND OIBBRS— 
DEFRNDANTS— Rt PONDENTS 

‘Land Revenue Act (III of 1901), s. $83 (k)—Im- 
povfect partition—-Dirfferent perfect partition—Title- 
swit—Civil Courts, jurisdiction of. ; : 

A suit for declaration that the plaintiff is owner 
of land allotted to him on on imperfect partition is 
not maintainable ina Civil Court on the allotment 
being disturbed at a subsequent perfect partition. 
inasmuch as such a suit isa mut relating to partition 
within s, 233 (k) of the Land Revenue Act. ' 

Bijat Misir v. Kali Prasad Misr (1) and. Muham- 
ntad Sadiq v. Laute Ram (2), followed, 


! Second appeal from a decreeof the 
Becond Additional District Judge, Gorakh- 


pur. 
Mr. Shankar Saran, for the Appellants. 


i Dr. M.  Wahullah, for the Respond- 
ents. 


JUDGMENT .—The Court has received 
considerable help in understanding the 
law on the subjectfrom argumenta of Mr. 
Shankar Saran and Dr. Waliullah. The 
entire case-law has been placed before me 
and the facts of the case carefully ex- 
plained. I have come to the conclusion 
that the lower Appellate Court has gone 
wrong and that the judgmentof the Munsif 
is sound, The question at issue is whether 
the present suit 18 barred by the provisions 
of s. 233 (k) of the Land Revenue Act. The 
facts are given great detail in the plaint. 
First of all there was an imperfect partition 
of a mahal in 1904 under which 8 lots were 
‘prepared and lot No. 1 was allotted to the 
plaintiff of the present suit and to the 
defendants Nos.5 and ls. Subsequently in 
1922 the predecessors-in-title of defendants 
No. 2, 3, 4,5 and 18 applied for another 
‘partition. lt must be remembered that 
the partition of 1904 was imperfect so all 
the co-sharers had to be made parties witen 
are-allotment of the parties was proposed. 
‘It is a mistake to statein para. 4 that 
the’ plaintiff and defendant No. 5 were 
merely pro forma defendants. They were 
necessary parties to the partition. The 
jurisdiction of the Revenue Court arises 
with respect tothe entire mahal because no 
portion thereof had been lopped off with 
reparate revenue in 1904, Inthe partition 
of 1y22 it appears that plot No, 352 (present 
No. 462), was allotted to defendants Karim 
Khan and others. A tamarind tree stands 
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on. this plot and Karim Khan and others 
Slarted making use of this tree, The 
plaintifs thereupon sued in the Civil Court : 
for & declaration that the tamarind tree 
standing on plot No. 462 is owned by them 
and defendants Nos. 5 and 18 and that they 
were not bound by the partition proceedings 
011922 Asusually happens defendantsNos. 5. 
and 18 werepurposely kept out of the list of 
plaintiffs and relegated to the list of defend- 
ante’ because even the plaintiffs could not 
deny that defendants Nos.5 and 18 were active 
parties by themselves or through their 
Pree ee manera in the partition of 
22. 


The defence naturally raised was that 
the Civil Court cannot interfere with the 
partition of 1922 under which this plot No. 
262 was allotted to defendant Karim Khan. 
I think thatthe Munsif has made a tren- 
chant observation in this matter. What 
he rightly pointe.out is that the Revenue 
Court would have no jurisdiction to deal 
with landlying outside the mahal which was 
the subject of partition butin 1922 this plot 
No. 462 was not outside the mahal which 
was the subject of partition. The District 
Judge apparently takes the view that the 
subject of partitionis the portion which is 
to be finally taken out and not the whole 
mahal, 1 cannot agree with that view. If for 
instance, the dais.in this room is to. be 
partitioned ont of the room the Oourt 
making the partition will have jurisdiction 
over the entire room and if ib wrongly 
partitions along with the dais one of the 
Pleader'a chairs it willbe within the 
jurisdiction of the Court to do £o, however 
wrong it may be, having regard to the facts 
and, the prayer of the plaintiffs, This 
view was explained by Banerj, Ji, in Bijat 
Misir v. Kali Prasad Misir (1) and his judg- 
ment was the judgment of the majority of 
the Bench. He pointed out that the civil 
suit before him,as the case before me, 
was in substance a suit in respect of the 
partition ofa mahal. Quoting Strachey, O. 
J.,in Muhammad Sidiq v. Laute Ram (2) 
the learned Judge observes:— 

‘lf the object of the suitis to establish 
the plaintifi’s ownership and possession in 
respect of property as to which the Revenue 
Authorities in making a partition have 
declared that it should go to the defendant, 
that isa matter relating to partition. and a 
Civil Court is forbidden. tg take cognizance 
of it by thé provisions of s. 233 (k)”. , 


a) 4lInd, Oag.912; 15 A. L. J. 496; 39 A. 469 
ls A. 291 A, W. N. (1901) 86. ile 
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The present suit before me is exactly a 
suit of that character. On behalf of the 
respondent the Full Beneh ruling of 
Shambhu Singh v. Daljit Singh (3) was 
cited. Tudball, J., was one of the membera 
of the Bench and he agreed with 
Banerji J, in theruling reported as Dijai 
Misir v. Kali Prasad Misir (1) 80 the facts 
of the two cases cannot have been similar. 
The law on the subject was examined by 
Daniels, J., in a Bench ruling in the case of 
Zorawar Singh v. Bhagwan Singh ‘4) &nd 
the principle laid down in the case of 
Muhammad Sidiq v. Laute Ram (2) which 
was referred to by Banerji in the ruling in 
Bijai Misir v. Kali Prasad Misir (1) was ap- 
proved. A ruling in the case of Dharam 
Singh v. Ram Dial Singh (6) delivered by a 
Single Judge was quoted on behalf of the 
respondents, The facts there were’ differ- 
ent and the real question in issue was 
whether a certain person who was made a 
party to the partition as holding a certain 
property can be bound by the order of the 
Revenue Court with respect to other land 
of which he was owner. Such a point does 
not arise in the present case. 

The result of my consideration of the 
case-law on the subject is that the Munsif 
was correct I setaside the decree of the 
lower Appellate Court, restore the decree 
of the Munsif and dismiss the plaintiff's 
suit with costs of all the Courts. 

N.H. Appeal dismissed. 
P 33 Ind. Cas. 19; 14 A. L. J. 293; 38 A. 213. 


4) 89 Ind. Oas, 427; 23 A, L. J. 753; A.I R.19 
All. 590; 48 A. 19. m 


(5) 25 Ind. Cas, 177; 19 A. L, J, 1126. 


ALLAHABAD HIGH COURT, 
Bxoonp Orvin Appaat No 536 or 1926. 
July 11, 1928, 

Present:—Mr. Justice Niamatullah. 
Syed ZAFARYAB HASAN AND OTHERS 
DaFAaNDANTS—APPRLLANTS 
versus 
Nawab UMAR DARAZ 
ALI KHAN, K. B, AND oranss 

n Ge LATNTIPFS — Regron DEN Ta, 
mitation Ac of 1 , Sch. T, . I--A— 
Suit by decree-holder on e Prati D a a 
Act (IV of 1882), s. 106 —Representative of tenant 
holding over—Notiee. 
Article 11-A of Sch I to the Limitation Act can 
.only apply if the suit as brought is one by & 
deoree-holder or auction-purchaser as euch and can- 
not apply if the plaintif falls back upon his 
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original title as owner of the properly in suit 
treating the defendant as holding permiasively. [p. 
728, cols. 1 & 2] 


Ambika Charan Bhakta v. Ram Prosad Chatterjee 
1). relied on, 

The representative of a tenant holding over isa 
mere trespasser and isnot entitled to notice under 
p 106 ofthe Transfer of Property Act. [p. 726, col. 


A 
Vadappalla Narasimham v. Dronamaraju Seetha- 
Tümamurthy (2), referred to. 


Second appeal from a decree of theSub- 
ordinate Judge, Muzaffarnagar, dated tlie 
l9th September, 1925. 

Syed Mohammad Husain, for the Apel- 
lants. 

Messrs, Iqbal Ahmad and Mukhtar 
Ahmad, for the Respondents. 


JUDGMENT.—This appeal arises out 
of & suit brought by the plaintiff-respond- 
ent for ejectment ofthe defendant-appel- 
lant. It is not now disputed that the 
plaintiff respondent is the owner of the 
housein dispute. It was occupied by one 
Mazhar Ali against whom a suit for ejeot- 
ment was broughtsometime before 1921. 
"T'he plaintiff-respondent re-let the house to 
Mazhar Husain by an instrument dated the 
19th December, 1971, under which he was 
entitled to retain itat a monthly rent of 
Rs 4. He agreed to vacate the house of 
his own accord at the end of one year from 
the date of the agreement. Mazhar Ali 
eontinued to hold under the agreement, 
though he does not seem to have ever paid 
any rent, Mazhar Ali died leaving a number 
of heirs, including the defendant-appel- 
lant. Plaintiff-respondent brought a suit 
for ejectment of the heirs of Mazhar Ali, 
and obtained a decree in execution whereof 
the defendant-appellant objected to his 
own possession being interfered with on 
the ground that he had not been implead- 
ed inthe suit. This objection was upheld 
by an order dated 22nd December, 1923, 
which runs as follows :—‘Wahidul Hasan 
claims title to the housefrom his father. 
The decree-holder has obtained decree 
against his other brothera but did not im- 
plead Wahidul Hasan probably because 
tila latter was then out and not in actual 
possession of the house. In any case when 
he has now taken possession his resistance 
isbona fide, and the decree-holder must get 
a decree against him in regular course." 
The present suit was brought onthe 4th 
March, 1925, for ejectment of the defendant- 
appellant, theallegations against him being 
that as one of the heirs of his father Maz- 
har Ali ha has no right to the occupation 
ofthe houseany more than the other heirs 
had. In defence it was pleaded that the 
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defendant wasin possession of the house 
in dispute in his own rightas owner there- 
of, and that Mazhar Ali did not occupy the 
house as atenant holding from the plaint- 
iff respondent. In the alternative, it was 
-maintained that if the relationship ofland- 
lord and tenant be found to exist, the de- 
fendant cannot be ejected, no notice to 
vacate having been given, All these pleas 
were overruled by the lower Courts, and a 
decree forejectment has passed in favour 
of the plaintiffrespondent. Before the 
lower Appellate Court it was urged that the 
suit was barred by limitation inasmuch ag 
it was instituted more than one year after 
the order dated 22nd December, 1923 
quoted above, Thesuit.was said to be 
governed by Art. 11-A of the Limitation 
Act. Although the plea wasraised for the 
first time before the lower Appellate Court 
it was entertained but rejected on the 
merits by that Court. Thé present second 
appeal has been preferred by the defendant- 
appellant. The learned Counsel, who ap- 
peared in support of the appeal, has urged 
(1) tbat the plaintiff's suit was barred by 
Art. 1l A of the Limitation Act, and (2) 
that the defendant-appellant being a ten- 
ant,as alleged by the plaintiff respondent, 
the suitis not maintainable inthe absence of 
notice required by law. I do not think any 
of these two contentions can prevail, 
Article 11-A of the Limitation Act applies to 
a suit" by a person against whom an order 
has been made under the Code of Civil 
Procedure, 1908, upon an application by 
tbe holder of a decree for the possession 
of immoveable property or by the purchaser 
of such property sold in execution of B 
decree, complaining of resistance or obstrue. 
lion to the delivery of possession thereof 
or upon an application by any person dis? 
possessed of Such property in the delivery 
of possession thereof to the decree-holder 
or purchaser, to establish the right which 
he claims to the present possession of the 
property comprised in the order,” Iç 
should be read with r. 103 of the Code of 
Civil Precedure to which it ig co-related 
and which provides that “ any party not 
being a judgment-debtor against whom an 
order is made under I. 98, 7.99 orr, 101 ma: 

institute a suit to establish the right which 
he claims to the present poségession of the 
property.” It is clear to my mind that Art 
11-A of the Limitation Act can only apply 
if the suit ss brought is une by a dene. 
holder oratetion-purchascr a8 ‘such and 
cannot apply if theplaintiff falls back upon 
his original title as owner of the property 
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in suit treating the defendantas holding 
permissively. This viewfinda support from 
Ambika Charan Bhakta v. Ram Prasad 
Chatterjee (1). The plaintiff's cause of action 
in the present suit is not the adverse order 
passed in proceedings in execution of tke 
decree obtained by bim against the other 
heirs of Mazhar Ali but is based on his title 
as owner of the house in dispute and on 
the defendant occupying the house as ore 
of the heirs of Mazhar Ali and as euch not 
entitled to retain possession thereof con- 
trary to the wishes of the plaintiff-respond- 
ent. He (plaintiff-respondent) need not in 
such a case refer to the previous litigation 
ending inthe decree and unsuccessful exe- 
cution thereof. He may even concede in 
favour of the defendant-appellant that he 
should have been impleaded in the previous 
suit, and that, not having been impleaded, 
the decree was inoperative against him, 
and yet can sue in ejectmentin the exer- 
cise of his undoubted right asan owner. 
For these reasons I am of opinion that the 
present suitis not one contemplated by 
0. XXI, r. 103, Code of Civil Procedure and 
that Art. 11-A of the Limitation Act has no 
application. 

The second ground urged on behalf of 
the appellant is equally untenable. At 
best Mazhar Ali was a tenant holding over 
after the determination of the period reserv- 
ed by the agreement of tenancy. His ce- 
cupation was at sufferance. His heirs in- 
cluding the defendant-appellant were not 
expressly or impliedly admitted to the ten- 
ancy. They cannot be considered to be 
holding over in terms of s. 116 of the 
Transfer of Property Act and were not en- 
titled to notice required by 8.106 of that 
Act, "A tenant holdingover after the ex- 
riry of his term becomes a tenant on 
sufferance and the landlord's assent alone 
will svffice to convert such & tenancy into 
& tenancy from year to year or from month 
to month according to the nature of the 
original case. The representatives of a 
tenant on sufferance, are however mere 
trespassers, and the lessor cannot, by his 
sesent Blone,convert such representatives 
into tenants withcut their concurrence:” 
Vadappalle Narasimham v. Dronamaraju 
Seetharamamurthy (2). The defendant-ap- 
pellanthasthroughout repudiated thetitle of 
the plaintiff respondent, claiming to hold 
not asan heirof Mazbar Ali but in his 
own right as owner. The plaintiff respond- 


(1) 90 Ind. Cas. 575; 30 C. W. N. 103; 42 0. L.J. 


578; A. L R. 1926 Cal. 377. 
(2) 31 M. 103; 18 M. L J 26; 3 M. L, T, 286. 
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ent has not accepted him as his tenant by 
receipt of rent or otherwise. Hie possession, 
therefore, cannot be regarded as that of 
8 tenant entitling him to receive notice to 
vacate as required by s. 1U6of the Transfer 
of Property Aet. ? 

The learned Counsel for the appellant 
has raised a subsidiary point in reference 
to the frame ofthe suit and to the non- 


payment of Oourt-fee which is payable cn- 


the market value ofthe house in difpute, 
assuming the defendant-appellant to be 
holding otherwise than as a tenant. The 
plaintiff-respondent has stated all the facts 
leading tothe institution of the suitand 
has described accurately the present posi- 
tion of the defendant-appellantin relation 
to the house in dispute. Hs has not treat- 
ed bim as a tenant, nor has he taken upon 
himself to characterise his possession as 
that ofa trespasser. He has valued the 
right in question in the suit at Rs, 43 
without stating how that figure is arrived 
at. No question as to Court fee was raised 
in either of the two Oourts below, and I 
am notin a position to say whether there 
is any insufficiency in the Oourt-fee paid. 
Tne plaintiff respondent's right to relief 
cannot be affected by non-paymeat of full 
Oourt-fee, which can always bs recovered 
if a good case is made out for it. 

- In the view of the case which I have 
taken this appeal must fail. It is accord- 
ingly dismissed with costs. 


N., H. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
SagcoND, O1vIL APPRAL No, 205» or 1925. 
July 10, 1923. 

Present: —Mr. Justice Kendall and Mr. 
Justice Niamatullah. 
SEORETARY or STATE ror INDIA 
IN OOUNOIL —DRiFENDANT—ÀPPBLLANT 
versus 
ALLADIN-—PrirNTIPFF—HRBSPONDENT., 

Aet of State—Statutory authority—Authority at 
Common Law—Diverting bed of stream—Farlure to 
remove silt—Overflow of  stream—Damages—Sutt, 
whether maintaigable—Northern India Canal and 
Drainage Act (VIII of 1878), ss. 8, 67. 

Wherever, according tothe sound construction of 
“a Statute the Legislature has authorised a person 
to make a particular use of property and the 
authority given is in the strict sense of the law 
permissive merely and not imperative, the Legislature 
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must be held to have intended that the use sanca 
tioned is notto bein prejudice of the Common Law 
right of others [p. 730, col. 1.) 

But where the authority given is imperative, the 
person so authorised incurs no responsibility, how- 
ever mueh injury he may cause to another, solong 
as he ıs -not convicted of negligence. [ibid.| 

The burden lies on those who seek to establish 
intended to take away the 
private right of individuals to show that by expresa 
words or necessary implieation such an intention 
appears. [p. 730, col. 2] 

The task of arriving at a conclusion as to the 
permissive or imperative character of an authority 
in a given case being by no means-free from any 
difficulty even where it depends solely on the words 
of a Statute, that must obviously be the more so 
whtre the conclusion has to be arrived at with 
reference to unrecorded custom and practice very 
rarely brought up for discussion and decision befors 
Courts and with reference to which only the righta 
and obligations of the State in this country in 
regard to public irrigation have to be postulated 
{ibid ] 

If a man or a publio body have statutory powers 
which he or they may at will exercise in a manner 
hurtful to third parties or in a manner innocuous 
to third parties, that man or body will be held to be 
guilty of negligence if he chooses or they choose 
the former mode of exercising his or their powers 
and not the latter, both being available to him or 
them R 732, col 1.) P 

The Government have undoubtedly the right to 
alter the course of a stream, but in so doing it 
cannot countenance injury to private property to 
avoid expense or inconvenience to its officers. |p. 
730, col, 2.) . 

The canal authorities diverted the bed of a natural 
stream for purposes of their canal about the year 
1860 and constructed embankments on the stream to 
prevent the overflow of water. They used to remove 
the silt from the stream whenever necessary up to 
the year 1917 when the practice was discontinued, 
with the result that the silt deposit caused the 
stream to overflow in 1922, thereby damaging the 
crops of the plaintiff in the adjoining low land. 
The eanal authorities were awareof this risk of 
stopping removel of silt. In a suit for damages by 
the plaintiff: . : 

Held, (1) that there was nothing in the Northern 

India Canal and Drainage Act to oust the juriadiction 
of the Civil Court in regard to such a suit. (p. 729, col. 
21 that the abandoning of the practice of remov- 
silt with no other precaution being substituted 
therefor could not be described otherwise than as 
unreasonable and the plaintiff was entitled to dam- 
ages ip. 130, col. 1] g : 
Sankaravadivelu Pillai v. Secretary of State for 
Yadia (1), Canadian Pacific Ry. v. Parke (2), Bligh 
v Rathangan Drainage Board (5) and Lagan Naviga- 
tion Co v. Lambeg Bleaching, Dyeing and Finishing 
Co (6), relied on. i "o 

Cracknell v. Thetfovd Corporation (3), distingu- 
ished. j 


Second appeal from a decree of the 
Additional Subordinate Judge, Sabaran pur, 
dated the 22nd of April, 1925. 


Mr. U. S. Bajpai, forthe Appellant. 
Mr. R. C. Ghatak, for the Respondent. 


JUDGMENT.—This and tha od10935- 
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ed Appeals Nos. 2085-20865 of 1995 and 
2109 of 1425 arise out of six suits brought: 
y the plaintiffs, who were non-occupancy 
tenants in the District of Saharanpur, for 
damages against the defendant, the Secre- 
tary of State for India in Council, and for 
injunction. The suits have been decreed 
by the Oourts below for varying amounts 
of damages, but the relief of injunction * 
has been disallowed. The defendant pre- 
ferred these second appeals, The plaint- 
ifs have acquiesced in that part of the. 
decree which dismissed their claim to 
Rive 
e circumstances which led to in- 
stitution of the aforesaid suits are Tod aa 
The Gangetic canal was made by Govern- 
ment in 1860 or thereabout. At a certain 
point near Saharanpur it crossed the bed 
of a torrent of rain water, called Rao Pathri 
deasending from the mountainous regions 
in the vicinity. To Dan a Stream and 
the canal intersecting each other and the 
resulting damage to the 
super-bridge was constructed to let the 


achieve this end the stream had to bed; a 
ed from its old bed ata point forse: 

at some distance from its junction with the 
canal. This was necessary, apparently 
because the place where the canal inter- 
sected the old bed of the stream was 
deltaic, and the passage of water over the 
super-bridge at that place would have 
been difficult to control Across the canal 
where the stream left the super-bridge ag 
on the super bridge itself embankments 
were constructed on either side to prevent 
the overflow of water and to avoid the 
submergence of neighbouring lands For 
this device to be successful the Bilt which 
would in course of time raise the level of 
the bed of the stream, specially along the 
super-bridge, reducing the hight of em 

bankments from such bed, should be : 
riodically removed. It was alleged b the 
plaintiffa-respondents that this davies’ was 
meantto protect the neighbouring landep 
ag^.n8t possible overflow of water bnt it 
was maintained on behalf of the defenda it 
that it was for their own purposes that "s 

embankments had been erected and silt 
was removed from time to time, But vh 

ther the main object was one or the aier 
it is not disputed that as long as the 
arrangement referred to lasted lands in the 
neighbourhood were not overflowed. It is 
not material whether the resultant b 
tection was only incidental, or whether it 
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was the primary object of the construction 
of the embankments and of the periodical 
removal of the silt. . It has been found 
as a fact that silt used to be removed by 
the Canal Department whenever it was 
found necessary to deso up to the year 
1917, when the practice was discontinued, 
and in the course of a few years the deposit 
of silt was so great thatthe water of the 
stream overflowed ita bank and passed on 
the plaintiff's landa which were on a lower 
level, causing injury to their crops in 
1922. The suits in question were brought 
by tenants, who are respondents here, and. 
who were adversely affected by the over- 
flow of water, for damages against the 
defendant, the Secretary of State, on the 
allegation that the injury complained of 
was the direct consequence of the failure 
of the Canal Department to so control the 
stream by removal of silt deposit as to 
allow the-stream to flow in its channel 
metad of cutting through the plaintifi's 
ands. 


The defendant's appeals have been pressed 
on three grounds, namely. 

1. That the Civil Oourt has no jurisdic- 
tionto award the compensation claimed. 

2. That the defendant-appellant was not 
responsible toremove the silt or to take 
any other step to prevent the passage of 
water on to the plaintiffs lands in the 
ordinary course of nature, and that the 
loss, if any, suffered by the plaintiffs, is 
the outcome of vis major. 


3. Thatthe plaintiff tenants having obtained 
ordinary tenartcy leases in respect of the 
lands damaged after 1917, with their eyes 
open, cannot claim damages for what 
they could have easily anticipated. 


As regards the question of jurisdiction, 
certain provisions of the Canal and Drain- 
age Act (VIII of 1873), are relied on as 
ousting the jurisdiction of the Civil Court. 
Section 67 rans as follows :— . 

"Except where herein otherwise  pro- 
vided, all claims against Government in 
respectof anything done under this Act 
may be tried by the Oivil Courts; but no 
such Court shall in any case passan order 
as to the supply of canal water to any crop 
sown or growing at the time of such order.” 


Unless some other provision of this or 
any other enactment can be found to nega- 
tivethe jurisdiction of thee Civil Oourt, 
the general rule laid down ins. 67 must 
prevail, The only provision which is said ' 
to bar the jurisdiction of the Oivil Court 
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is s. 8ofthe same Aot, the relevant part 
of which is as follows :— 

“3. No compensation shall be awarded 
for any damage caused by 

(a) stoppage or diminution of percolation 
or MOM k 


* * * 

c * * * * 

i * * * * 
But compensation may be awarded in 

respect of the following matters :— e 

(e) * * * * 

(f) * * * * 

(g) * * * * 

(h) »* * * * 


(t) any other substantial damage not 
falling under any of the above 
cls. (a) (b) (c) or (d) and caused by 
the exercise of the powers con: 
ferred by this Act, which is in- 
capable of being ascertained and 
estimated at the time of awarding 
such compensation,” 

Section 9 provides for limitation as to 

such claims. 

Section 10 relates to enquiry to be made 
by the Oollector who is to determine and 
award compensation. 

Thess provisions do not expressly or by 
necessary implication exclude the jurisdic- 
tion of the Oivil Court in the present 
suits. Section 8 (a) obviously refers to 
cases where a person entitled to the 
supply of water for irrigation has been 
wholly or partly deprived of it. Olaure 
(2 is no doubt general, but can only 
apply to damages claimed for an act done 
by an officer in the exercise of his powers 
conferred by the Act, The Secretary of 
State or his officers have done no act in 
the exercise of powers “conferred by this 
Act", which resulted in damage to the 
plaintiff8 and for whioh compensation can 
be awarded by the Collector in the manner 
provided for. Such powers are tobe found in 
Part III of the Act, s. 14, et seg. The claim 
to damages in these oases arises out of the 
omission of the (anal Department to do 
what itis said, they were under a continu- 
ing obligation to doin consequence of the 
action of the Government in diverting the 
course of Rao Pathri and taking it through 
the super-bridge and the embankments, 
To decide the question of jurisdiction it has 
of course to be assumed that the plaintiff's 
case is well-founded as regards its merits. 
If the plaintiffs are entitled to damages for 
the act ofthe defendant in not removing 
the silt and for not taking any other appro- 
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priate step to prevent the injury to their 
property by the overflow of water in direc- 
tions other than the one marked out for it, 
such damages are referable to the breach 
of an obligation arising independently of 
the Act and incurred long before it was 
passed. The ples as to juriediction has no 
force and was rightly ignored by the Oourts 
below. 

The next question of importance is whe- 
ther the defendant is liable to compensate 
the plaintiffs for loss suffered by the latter in 
consequence of the water of Rao Pathri 
flowingon tothe plaintiffs’ lands which lie 
to the right of the atream below the super- 
bridge. The present situation is thus des- 
cribed by the Oourt of firat instance who 
inspected the locality: — 

“I inspected the locality and the position 
has now become thus that even the slight- 
est flow causes the water to flow towards 
the plaintiffs’ lands. The water cannot at 
all go towards and along its former channel. 
The loss to the plaintifis cannot be said to 
be due to any abnormal flow". 

It appears thab the matter had attracted 
the attention of the Oanal Authorities some 
time in 1884 and the expert advice then 
givenas against the manner in which it 
was prepared to control the stream, and 
apprehensions were then entertained that 
the neighbouring lands were exposed to 
the risk of being flooded owing to the 
anticipated deposit of silt. To obtain 
permanent security an alternative scheme. 
was suggested by more than one Engineer, 
which was however, not adopted, apparent- 
ly onthe score ofeconomy. The periodical 
removal of silt prevented untoward results 
happening in that neighbourhood till 1917, 
when the Canal Authorities seem to have 
taken a different view oftheir responsibili- 
ties, and the practice of removing silt 
which entailed expense and which was un- 
necessary for their own purposes, was dis- 
continued A few years later matters were 
brought to & head, when in 1922 the plaint- 
iffs' crops were damaged by the flow of 
water from the stream below the canal cross- 


ing. 

It is argued forthe appellant that on the 
facts as stated no actión for damages is 
maintainable against what issaid to be an 
act of State. Reliance is placed on Hals- 
bury's Laws of England Vol. |, page 14, 
para. 16, where the following rule has been 
deduced from English cases :— 

“There are also a number of cases in 
which the Legislature in authorising the 
construction and carrying on of works 
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(especially works of public utility) neces- 
sarily interfere with the existing rights of 
individuals. Where an Act of Parliament 
authorises the use or the doing of a parti- 
cular thing, and the thing isueed or done 
forthe authorised purpose, any damage 
resulting therefrom and not due to the 
negligence or unreasonable conduct is 
damnum absque injuria, and no action 
will lie therefor.” 


In the firat place there isno act of the 
Legislature specifically relating to the 
stream Rao Pathri and ensuring immunity 
from consequences of the omission cemr- 
lained of in these cases. Onthe contrary, 
the indian Statute book abounds in provi- 
sions for compensation for injury to private 
property resulting from the execution of 
works of public utility. In the second 
place it cannot be held that the damage 
resulting from the inaction of the Oanal 
Department was not dueto “unreasonable 
conduct or negligence’. The abandoning 
of the practice of removing silt from time 
to time, which continued for nearly half a 
century, with no other precaution being 
substituted therefor, cannot be described 
otherwise than as “unreasonable,” especial- 
ly in view of the note of warning that had 
been sounded by certain experts alluded to 


before. The rule has been elaborately 
stated by Subramani Ayyar, J., in San- 
karavadivelu Pillai v. Secretary of 


State for India (1) where he observes: 
“The law with reference tothe liability of 
such persons was considered in Canadian 
Pacific Ry.v. Parke (2) where the leading 
authorities on the point were referred to 
and explained by Lord Watson, who 
delivered the opinion of the Judicial Com- 
mittee, The cardinal rolesdeducible from 
them may be formulated thus:— 

*(4) Wherever, according to the sound 
construction of a Statute the Legislature has 
authorised a person to makea particular 
use of property and the authority given is 
in the strict sense of the law permissive 
merely and not imperative, the Legislattire 
must be held to have intended that the use 
sanctioned is not tobe in prejudice of the 
Common Law right df others. 

"(H) But where the authority given is 
imperative the person so authorised incurs 
no responsibility however much injury he 
may cause to another, so long as he is not 
convicted of negligence. 


(1) 28 M. 72 at p. 78. 
(2) (1899) A. 0.535; 68 L.J. P. O, 89; 48 W. R. 
118; 81 L. T, 127; 15 T. L, R. 427, 
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“(it) The burden lies on those who seek to 
establish that the Legislature intended to 
take away the private right of individuals to 
show that by express words or’ necessary 
implicationsuch an intention appears. 

“The taek of arriving at a conclusion as to 
the permissive or imperative character of an 
authority in a given case being by no means 
freefrom’ difficulty even where it depends 
solely on the words of a Statute, that must 
obwiously be the more 80 where the conclu- 
sion has to be arrived at with reference to 
unrecorded custom and practice very 
rarely brought up for discussion and deci- 
sion before Courts and with reference to 
which only the rights and obligations of the 
Statein this country in regard to public 
irrigation have to be postulated.” 

No authority derived from any legislative 
enactment can be cited to warrant the 
course adopted by the Canal Department, 
which is obviously detrimental to the 
interest of personsowing or occupying land 
within the area likely to be affected by the 
action of Rao Pathri below the canal crosa 
sing where the stream has been practically 
let loose to flowin any direction and in 
any number of smaller streams. The 
Government have undoubtedly the right to 
alter the course of a stream, but ia so doing 
it cannot countenance injury to private 
property to avoid expense or inconvenience 
to its officers. The case above referred to 
is practically on all fours with the one that 
has tobe decided in these appeals, There 
a "'calingula" was constructed in 1882 
“by Government for the purpose of reducing 
the flow of water into a tank through a 
channel The necessary effect of the 
"calingula" would have been to cause the 
water diverted from the channel to flood the 
plaintiffs land. To obviate this, a small 
drainage channel was formed by Govern- 
ment to carry off the surplus water. Plaint- 
iffs contended that the drainage channel 
was not sufficient to carry off the water and 
that the water which flowed over the 
“calingula” stagnated on their lands and 
made them unfit for cultivation. They 
prayed fora mandatory injunction direct- 
ing that the ‘calingula’ he blocked up : 

It was held that they were entitled to the 
relief claimed. Government have the right 
to dis'ribute the water of Government 
channels for the benefit of the public, 
subject to the rights of. ryotwari land- 
holder, to whom water has been supplied 
by Government, to continue to receive such 
supply as is sufficient for his accustomed 
requirements. But the rights of Govern. 


* 
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ment, in connection with the distribution 
of water, do not include aright to flood a 
man's land because, in the opinion of 
Government, the erection of a work which 
has this effect is desirable in connection 
with the general distribution of water for the 
public benefis. The fact that the opening 
of the calingula was necessary for the pro- 
testion of the tank and the fact that there 


was no negligence in the construction of the. 


calingula so far as the calingula was con- 
cerned did not deprive the plaintiffs of their 
right to have their property protected. 

The learned Government  Advocateon 
behalf of the appellants has referred us to a 
well-known English case which at first 
sight appears to favour his argument. In 
Cracknell v. Thetford Corporation (3) the 
defendants were empowered by an Act of 


Parliament to render navigable certain. 


river, and in the exercise of their power 
under the Act they erected staunches in the 
river, and the result of these combined 
with the natural growth of weeds in the 
river and the accumulation of silt against 
the staunches was that theriver overflowed 
its bank and damaged the plaintiffs’ land. 
It was held that there was no obligation 
on the defendants to cut the weeds or 
remove the silt unless it was necessary to 
do so for the benefit of navigation. This 
has been pointed to asa parallel case to the 
present one. There was,however, one import- 
ant consideration there which does not ap- 
pear from the head-note inthe printed re- 
port and that was, that the defendants were 
notinvested by the Act with any power for 
draining or for maintaining' the flow of 
water except for the purpose of navigation. 
In fact it was pointed out that if the 
defendants had done any aot on tue soil for 
any other purpose than that of improving 
the navigation they might have been guilty 
of trespass, and further that the removalof 
the accumulation though it might have been 
injurious to one land-holder migbt have 
been beneficial to another, In short, whereas 
the defendants had every right, and in fact 
were bound, to erect the staunchesunder the 
provisions of the Act they had no right to 
remove the weeds or the silt, and they could 
not, therefore, be held to havebeen negligent 
or tobe liable fordamages on accountoftheir 
omission to do so, That decision was 
dated 1869 and has constantly been referred 
tointhe English decisions of later date. 
In the case of Gdddis v, Bann Reservoir (4) 
2 Sg 4 0. P. 629; 38 L, J, O. P, 353, 
4) (1878) 3 A. 0. 430. 
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the facts were not dissimilar to those of the 
present case. The defendants were invest- 
ed by Statute with certain powers for the 
purpose of securing a regular and proper 
supply of water to some mills. They erect- 
eda reservoir in accordance with their 
powers, and collected the waters of various 
‘streams and sent them through the chan- 
nel of the river M to supply another river 
B, all of which they were entitled to do 
under the Act. Aftera time they neglect- 
ed to clean the channel of the river M so 
thet at times it overflowed its banks and 
damaged the land of the adjoining propriet- 
oré. In the course of hearing, the case of 
Cracknellv, Thetford Corporation (3) was 
relied on by the defendants. It was argued 
for the plaintifisthat there was an obligation 
caat upon thedefendants, whether under the 
express pfovisjons of the Act or not. In 
distinguishing the case from Cracknell v. 
Thetford Corporation (3) Lord Hatherely, 
remarked that the respond ənts (defendants) 
"have the power to execute a work of this 


- description, and to make channels and cuts, 


and not onlyso, but they have also the 
power to widen and deepen cuts and 
water coarses, Having that power and 
having the power of using those water 
courses to communicate between the reser- 
voir and, the river Bann, they have chosen 
to exercise that power in a manner injurious 
to the plaintiff owing to their not having 
seen, in the first instance, the necessity of 
making provision for the additional 
quantities of water that would be sent down, 
and atthe varying periods at which they 
would be sent down" and little further on 
his Lordship added that persona in the 
position of the defendants “should use 
every precaution by the exercise either of 
their powers created by the Act of Parlia- 
ment itself, orof their Common Law powers, 
to prevent damage and injury being done 
to othera through whose properties the 
works or operations are to be carried on 
and to avoid subjecting them to consequences 
which they werenot bound to anticipate 
from the Act of Parliament, seeing that the 
Act alsoenabled the parties who had the power 
to do soto prevent the mischief”, Ifwe apply 
the same principlesto the present case we 
find that although the Oanal Department 
may have been empowered to concent- 
rate the waters in the delta and to carry 
them over the canal by the super-bridge, 
if that was necessary for the protection of 
thecanal, when they failed to repair the 
embankments which they had constructed 
to the south ofthe canal, they undoubted- 
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ly failed to do something whioh they had 
tho power to do, and which would have pre- 
vented injury to the plaintiffs. A very 
Similar caseof a later date is reported as 
Bligh v. Rathangan Drainage Board (5) 
which is perhaps an even closer paralle 
to the present case. In this the defendants 
were held liable, and Sir P O'Brien L O. J. 
remarked "If by a reasonable exercise of 
their powers under the Statute they 
(defendants) could have prevented the 
damage complained of, and, by reason of 
their neglect in putting these powers 
into operation, the damage arose, they are 
responsible. In that case they cannot 
justify under the Statute.” The last ĉase 
to which we shall refer is that of Lagan 
Navigation Co. v. Lambeg Bleaching Dyeing 
and Finishing Co , (€). The Navigation Oom- 
pany were required by a Local Act to keep 
the navigation and locks ejo. of a canalis- 
ed river in an efficient state for traffic, 
and in 1912 they raised the coping oa 
both sides of one of their locks and the 
backs behind it ta prevent the looks 
from being flooded. The result was that 
the land of the Bleaching Company was 
flooded and they cut away a portion of the 
bank to allow the water to escape. It was— 
held that the Navigation Oompany in 
constracting works in the exercise of the 
statutory powers for the protection of 
their navigation were not liable for the 
flooding of the respondent's land. In re- 
stating the principles laid down in the 
cases of Geddis v. Bann Reservoir (4) and 
Blighv. Rathangan Drainage Board (5) Lord 
Atkinson remarked: “These cases estab- 
lish, I think, this principle: that if a 
man or & public body have statutory 
powers which he or they may at will 
exercise in a manner hurtful to third parties 
or in a manner innocuous to third parties, 
that man or body will be held to be 
guilty of negligence if he chooses or they 
choose the former mode of exercising 
his or their powers and not the latter, 
both being available to him or them.” 
His Lordship goes on to point out that 
in the two cases named the defendants 
had an option as to which of the two 
methods they would choose in the exercise 
of the statutory powers they possessed and 
they chose the method which caused damage 
to a third party. In the case under appeal 
before their Lordships however the Naviga- 
tion Company either had to erect the 

(5) (1898) 2 Xr. R. 205; 4 Ir. L R. 99. 

(6) (1927) A. O. 226; 96 L J.P. O. 25; (1927) N. 
Ir. 24; 136 L. T.410; 91J. P.46 
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banks to protect their own landa from be- 
ing flooded and to secure that the navi- 
ation of the lock should not be inter- 
ered with or impeded, or to utterly dis- 
regard the obligations imposed on them 
by the Statutes from which they derived 
their powers. They had, therefore, no 
choice and were not liable to damages. 
It may be added that in the case of 
Cracknell v. Thetford Corporation (3) the 
position appears to have been the same 
as im this last case, 

These then are the principal authorities 
of the English Law on the quastions that 
arise in the present case. There can be 
no doubt that the Canal Authorities had 
the option either of maintaining the bank 
and clearing the silt or of neglecting to 
do so,and they chose the latter; and the 
English decisions afford no support to the 
contention of the appellants. 

The third ground was not taken in the 
written statement or in the grounds of 
appeal :ith er in thia Court or in the lower 
Appellate Oourt,but it appears to have 
been argued before the lower Appellate 
Oourt. It does not appear to us to have 
any force. When the tenants took 
their leases the  appellant—the Canal 
Department— was under an obligation to 
keep up the embankment and to clear 
the channel. The tenants, therefore, had 
every right to believe that the Canal 
Department would fulfil their obligation, 
It has not been suggested that the land 
was damaged before the tenants took their 


leases. In the circumstances of the 
case and in, view of the facts already 
stated the conclusion arrived at by 


the Courts below was justified. These 
appeals, therefore, fail and are dismissed 


with costs. 
N. H, Appeala dismissed. 


— 


ALLAHABAD HIGH COURT. 
Szoonp Orvin APPEAL No. 1494 or 1925, 
February 17, 1928. 

Present :—-Mr. Justice Sulaiman and Mr, 

: Justice Kendall. 
OHHEDI RAM-—DEFBNDANT— A PPDRLLANT 
versus 
GOKUL OHAND AND ANOTHBR—PLAINTIFBS 
—Rz8e?0oNpb&N18. 
Right of privacy—Ezistence of private or publig 
lane between houses, effect of. 
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The existence of a private or even & public lane bet- 
ween houses will not destroy the right of privacy. 

Kavarji Premchand v. Bai Javer (2), Jamiluddin 
v Abdul Majid (3)and Fazal Haq v. Fazal Hag (4), 
referred to. 


Second appeal from a decree of the Sub- 
ordinate Judge, Ghazipur, dated the 29th 
April, 1925, confirming that of the Munsif, 
Ghazipur, dated the 8th of September, 1924. 

Messrs, Kamlakant Varma and Surendra 
Nath Varma, for the Appellant. ä 

“Mr, Shiva Prasad Sinha, for the Respond- 
ents. 


JUDGMENT.—tThis is a defendant's 
appeal arising out of a suit for the clos- 
ing of three windows opened by the defend- 
ant in hissecond story on the ground that 
they infringed the plaintiffs’ right of privacy 
as regards their room in the second story. 
The houses of the parties are situate op- 
posite to each other and are separated by 
a lane which is described as a private 
lane in the plaint, Inthe Courts below 
the defendant did not take up the posi- 
tion that there was any public lane in- 
tervening between the houses or that the 
existence of such a lanedestroyed the right 
of privacy. Both the Courte below have 
decreed the claim. 

As pointed out by Sir John Edge in the 
leading case of Gokul Prasad v. Radh (1). 

“Every case must depend on its ownfacts 
and there are two primary questions which 


arise in all such cases: (1) does the pri-' 


vacy in fact and substantially exist and 
has it been and is it in fact enjoyed? and 
(2) was the privacy substantially or materi- 
ally interfered with by acts of the de- 
fendant done without the consent or ac- 
quiescence of the person seeking relief 
against those acts?" 

The defendant had urged that inasmuch 
as there were other windows in his house 
on the same story no privacy existed and 
also pleaded that the plaintiffs’ apartment 
was not regularly occupied by his females 
as they were only occasional visitors there- 
to. It is also suggested that they did not 
observe strict purdah. The lower Appellate 
Oourt has, however, recorded a finding that 
the other ‘windows do not substantially 
expose the privacy of the plaintiffs’ room, 
that the apartment in question is-occupied 
by the females of the plaintiffs’ house 
when they come to reside at this place 
and that they obBerve purdah. These find- 
ings,in our opinion, are findings of fact 
&nd must be accepted. They amount to 
< (1) 10 A. 858 at p. 388; A. W. N. (1888) 135. 

E EBH O. R 14B - 0o n. 
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8 clear finding in favour ofthe respond- 
ents that the right of privacy did in 
fact exist and was really enjoyed by the 
plaintiffs, : 

The next point urged is that the existence 
ofalane between thetwo houses disentitles 
the plaintiffs from seeking the relief 
which they have sought. It is urged that 
there can be no such right when a lane 
over which the public can pass intervenes, 
The plaintiffs’ room, however, is on the 
second story and is not overlooked by 
people who pass along this lane. This posi- 
tio! was not taken up by the defendant 
in the Court below, and we have, there- 
fore, no finding whether this lane is a 
private lane or a public lane. But even 
if it were a public lane, there are undoubt- 
edly several cases against the appellant 
in which it has been laid down that the 
existence of even a public lane in between 
would not destroy the right of privacy. 
The earliest case which has been brought to 
our notice is that of Kavarji Premchand v. 
Bai Javer (2). This was followed by a 
learned Judge of this Oourt in the case of 
Jamil Uddin v. Abdul Majid (3). In a recent 
case decided by a Bench of this Court, name- 
ly, Fazal Haq v. Fazal Haq (4) there was a 
road intervening between the houses of the 
parties, Although the point raised in this 
appeal was not expressly decided in that 
case, nevertheless the fact of the existence 
of & road between the two houses was 
prominently before the learned Judges. 

Having regard to these duthorities we 
mnst hold that there is no force in this 
appeal. It is accordingly dismissed with 
costs. 


A. peat dismissed, 
(3) 28 Ind. Oas. 674; 13 A. L. J. 361. 
qu 107 Ind, Cas. 584; 26 A. L. J. 40; A. IR, 1028 
All, 201. 
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eALLAHABAD HIGH COURT, 
OnxarNAL Rarsennos No 839 oF 1928, 
January 24, 1929. 
Present :—Mr. Justice Boys and 
Mr. Justice Sen. A 
EMPEROR tarovau DHARAJIT— 
APPLICANT 
versus 

DURG AND oTHEzS—OPPosITB PARTIBÉ. 

Penal Code (Act XLV of 1800), s. 4£0—Cheating 
—Sentence—Sentence of fine alone, legality of. 

When a person is convicted of cheating, the 
Court is bound to 
A sentence of fine 
ance with law. 


a sentenos of imprisonment, 
one is nota sentence in accord- 
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Criminal reference made by the 
Sessions Judge, Mainpuri, dated the 27th 
of October, 1¢2s, 

The Assistant Government Advocate, 
Dr. M. Waliullah, for the Crown. 

Mr. S. N. Mukerji, for the 
Parties. . 
JUDGMENT.—This is a case in which 
four persons were convicted by a Magis- 
trate of cheating, an offence under s. 420 
of the Indian Penal Code. That offence is* 
not considered by the law to beoneofa 
minor description and Courts are directed 
if they arrive ata finding of guilty under 
that section to inflict some sentence of 
imprisonment with or without an addi- 
tional sentenca of fine. The Magistrate in 
this case has found the four accused guilty 
of inducing the complainant to part with 
the sum of Rs. 90 in retürn for their 
promise to secure the restoration of two 
bullocks which he had lost, buthe has 
only inflicted a sentence of Rs, 50 fine in 
the case of each of the accused persons, 
or in default, six months' rigorous im- 
prisonment, This is not a sentence in 
accordance with law and on the matter 
being brought to his attention by the 
Bessions Judge the Magistrate has admitted 
that he made an error andthat that error 
was due to sn oversight. The offender 
convicted under s, 420 of the Indian 


Opposite 


Penal Code “shall be punished with 
imprisonment and shall also be liable 
to fine.” This means that some sentence 


of imprisonment must be given and the 
Court has a discretion to add or refrain 
adding a fine, for to the latter an offender 
is only "liable", We do not think it 
necessary to direct a re-trial. 

We set aside the proceedings of the 
Magistrate of the 13th of September, 1928, 
that is to say, we set aside the conviction 
and sentence and direct the Magistrate to 
proceed to pass a sentence which, in his 
opinion, is called for in the circumstances 
of the case and which is in accordance with 
law. Let the reference be returned to the 
Sessions Judge. 


A, , Reference returned, 
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ALLAHAB4D HIGH COURT. 
Ssconp Civin APPBAL No. 1704 or 1925. 
June 6, 1928. 

Present: —Mr. Justice Sen and Mr. Justice 

Niamatullah. 
RANGAOHARY À AND OTHERS—— 
DBFANDANTS—ÀPPRLLANTS 
versus 
GURU REVTI RAMAN AOHARYA-— 


PLANTIER — RESPINDENT, 

Hinfu Law—Religious endowment—Idol—Shebait 
—Trust—Limitation Act (IX of 1908), 8. 10—Second 
appeal—Limitation, question of—Civil Procedure 
Code (Act V of 1908), O. XXIII, r, 1—RHule, whether 
imperative. 


Under the Hindu Law, theimage of a deity of 
the Hindu pantheon is a “juristic a vested 
with the capacity of receiving gifts and holding pro- 
perties. [p. 738, col, 1.] 

When the giftis directly to an idol ora temple, 
the seisin to complete the gift is necessarily effected 
by human agency. Oalled by whatever name, he is 
only the manager and custodian of the idol of the 
institution. In almost every case, he is given the 
right toa partof the usufruct, the mode of enjoy- 
ment and the amount of the usufruct depending 
again on usage and custom. [ibid] 

Damodar Das v. Lakhan (7) and Vidya Varuthi 
Thirtha Swamigal v. Balusami Ayyar (8), relied 
on. 

The position of & shebait with reference to the 
idol and its property is very peculiar. In an ideal 
sense, the entire estate vests in the idol, who, 
however, not being & sentient being, has to act 
through human agenoy. A person, founding a deity 
becomes clothed with certain duties tothe idol and 
as such is the defacto shebait and in common 
PEE is called by that name. After his death 

is heir or heirs, in the absence of a special devolu- 
tion to the contrary, take his place The shebait is 
not only the ministrant of the worship, but is the 
vehicle through, whom the willof the deity mani- 
fests itself in its contract with material and 
mundaue ideas But he is not in a fiduciary posi- 
tion with reference to the temple property nor is he 
& trustee in the full sense in which the term ig 
employed in English jurisprudence. [p. 738, col. 2.] 


It may be possible to create a trust so ag to vest 
the legal ownership in the shebait and the beneficial 
ownership in the idol. But in the absence of an 
instrument of this description; generally, if nof 
universally, the property belongs to the idol, and 
the shebait is merely the manager of*ihe idol He 
is not a trusteo in the tenhnical sense of the term 
though not infrequently the word "trustee" is used 
in a loose, vague or general sense and applied to a 
shebait as a convenient and compendious expression 
to connote a conception of the obligations attend- 
ing or resulting from his peculiar office. [ibid ] 


In order to constitute a valid dedication tha 
execution of an instrument in writing is not necem- 
sory. In many cases dedication isa matter of in- 
ference from a long course of conduct, from user, 
and from the application of the income of the pro- 
porty about which endowmenf is claimed. This 
test, however, is not always conclusive. [p. 737, col, 
2; p 738, col. 1.] . 

he shebaits are not trustees in the technical sense 
in which the word has been used in the Limitation 
Act, although their obligations to the jidol are 
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analogous to those of a trustee for certain purposes. 
Section 10, Limitation Act does not, therefore, apply 
to them. [p. 741, col L] 

. Where the facts necessary to support a plea of 
limitation are either admitted or are apparent on 
the “face of the record, the Court will not be 
Justified in refusing to entertain the plea, even if 
raised for the first time in a second appeal, [ibid.] 

, The binding force of a decision of a question at 
issue between the partiesto a suit does not depend 
upon the Code of Civil Procedure but upon general 
principles of Jaw. [p. 737, col. 1.] 

The rule enacted in O XXIL' r. 1, Oivil Pæ- 
cedure Code is a statutory recognition of a legal 
principle barring the fresh institution of a claim 
unless certain conditions were fulfilled and the rule 
is imperative. [ibid.] 


Second appeal froma decision of the District 
Judge, Agra, dated the 2nd June 1925. 


JUDGMENT,—This isa special ap- 
peal in Suit No 111 of 1923 instituted 
by Guru Reoti Raman Acharya against 
Jaistha Madhav Acharya and seven others, 
&nd relates to the temple of Thakur Gat 
Shram  Narainji Maharaj, situate in 
Mahallah Gat Shram Tila, in the City 
of Muttra, 

The temple is said to have been founded 
by the great scholar and thealogian Pandit 
Prannath Shastri in the early part of the 


19th century. The history of the endow- ` 


ment is not preserved in any written 
record. The administration of the temple 
property was fora long time in the hands 
of Raja Pitamber Singh of Avagarh, 
On 26th March, 1850, dispute having arisen 
amongst the heirs of the founder, the 
. matter was referred to arbitration, An 
award was made on eth Mareh, 1850, 
which direeted that half the income of 
the temple property should be spent 
towards the expenses of the worship of 
the idol, the payment of the salary of 
the servants and the maintenance of 
vaisnava acharis, and that the other half 
of the income was divisible amongst 
the heirs of the founder. The terms of the 
award were substantially confirmed by 
a later agreement amongst the heirs, dated 
2nd November, 1574, whereby the secular 
interest of the heirs in halfof the income 
was differentiated from the rights of the 
presiding deity in the remaining moiety 
ofthe income. 
It has been settled by judicial decisions 
that the property appertaining to this 
temple is endowed property, held for the 
benefit of Thakur Sri Gat Shram Narainji 
and that the temple and its properties 
are managed by a number of shebatts who 
sro the descendants of the founder. 

ltis a matter of regret that the affairs 


. 
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ofthis temple should, at frequent inter- 
vala, be dragged into the Court of Law, 
The consequent result is mismanagement 
and a waste of time and money. The 
temple isheld in great veneration by the 
Hindu public. Legends have clustered 
roynd the name of the titular deity, and 
they are sung in prose and verse how the 
infant Lord Krishna after slaying the 
demon-king Kansa retired within the 
preeinets ofthis temple to take rest after 
his labours. This explains why the idol 
is known as Thakur Gat Shram Narseinji.  . 

Theeplaintiit alleges that the parties to 
the suit are the managers and mutwallis 
of this temple, that they or their predeces- 
sors had entrusted the management of 
the temple and its properties to one 
Pandit Kesho Das under a registered 
instrument dated® 13th April, 1895, that 
Kesho Das had to be removed from his 
office, and that from the date of his 
removal Jaistha Madhava Acharya, defend- 
ant No, 1, himself and through his brothers 
took the entire management of the temple 
and its properties into his hands, that 
“defendant No. 1 alone had been the sole 
master so far as the management and 
the property of the temple were concer- 
ned, that he had the absolute control of 
the funds, that he never consulted the 
plaintiff in any matter, that he rendered 
no account, and that alarge sum of money 
was due by the principal defendant to 
the Thakurji, and that the plaintiff who 
was a co-trustee was entitled to rendition 
of accouns from the year 1903 up to 
the date of the present suit, that is, 
24th November, 1928, 

The plaintiff claims a preliminary 
decree for accounts from 1403 up to the 
date of this suit against defendant No 1. or 
against any other defendant or defendants 
and jraysthat the money found due be 
deposited in the coffers of the Thakurji 
together with usual interest and costs. 

Ag tothe array of the defendants the 
plaint®f states that defendants Nos. 1 to 6 
formed & party by themselves of whom 
defendant No. 6 was also liable to the idol 
for large sums of money. Defendants Nos,7 
and 8 were co-trustees and had been im- 
pleaded merely as defendants pro forma. 
The suit was contested by defendants Nos. 
lio 6 principally on the ground that the 
suit was barred by es. 10, 11 and 93, 
Civil Procedure Code., that with the ex- 
ception of two years defendants Nos. 1to 5 
had not been collecting rent, that the 
accounts up to 1900 had already been 
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rendered, and that a large sum of money was 
due to the temple from the plaintiff, 

In the course of the argument before the 
trial Court, stress was laid on the fact that 
Thakur GatShram Narainji Maharaj had on 
15th September 1920 instituted a suit under 
the superintendence and trusteeship of one 
Musammat Sudar Kuar (who was one ofthe 
shebaits) (a) for accounts from 15th Septem- 
ber 1906 up to the date of the decree, and 
(b) for recovery of Rs. 5,981 for the prófits 
of a village named Khbasrai Bhajanpur. 
This suit was directed against all the shebaits 
including Reoti Raman Acharya wh@is the 
plaintiff in the present suit. Musammat 
Sunder having died, the suit was continued 
by Bhagirath defendant No.8. An important 
thing happened during the progress of the 
suit before the original Court. An appli- 
cation was made by thé plaintiff that he 
withdrew his claim for rendition of accounts 
and that his suit was confined to the specific 
item of Rs. 5,981. On 11th June, 1921, this 
application was allowed and the reliefas to 
the rendition of accounts from 15th Novem- 
ber, 1906, was struck out. 

This suit of 1920 had a chequered 
history. The Subordinate Judge dismissed 
the suiton 20th July, 1921, on a technical 
ground. The High Court on appeal re- 
versed this decree and remanded the case 
for trial on the merits and its judgment is 
reported as Ashram Narainjiv. Jaishth 
Madho Acharia (1) After remand the Sub- 
ordinate Judge decreed the claim in its 
entirety. The High Oourt, on appeal, 
modified the decree of the trial Court and 
gave the plaintiff a decree for Rs. 412-8 0 
only, and it held that the rest of the claim 
was time-barred. The judgment of the 
High Courtis reported as Jaishth Madho 
Achariryaji v. Ashram Narainji (2). 

In the present suit, it was argued before 
the trial Court that accounts up to 1906 had 
already been rendered by the defendant, 
that the claim was barred by O. II, r.2, 
Givil Procedure Code, that the relief 
claimed for a preliminary decree for ac- 
counts from 15th November, 1906, right up 
to the date of dhe decree which had been 
preferred in Suit No. 142 of 1920, having 
-been unconditionally withdrawn and no 
permission to institute afresh suit on the 
same cause of action having been asked 
for and obtained, the Thakurjicould not 
maintain a second suit for accounts ex- 


(1) 80 Ind. Oas. 406; 46 A. 651; 92 A, L. J. 641; A. I. 
R. 1924 All. 504; L. R.5 A. 410 Oiv. 

3) 108 Ind. Oas. 452; 50 A. 265; 25 A, L, J. 1017; A. 
LR. 1928 Al, 134; L L. T. 40 All. 126, 
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tending over the same period. The present 
suit being one of a representative charac- 
ter, instituted by the shebait for identical 
relief against the identical defendant was 
barred by O XXIII, r. 1, sub-r, (3), Civil 
Procedure Code. 

This last plea was accepted by the 
learned Subordinate Judge, who granted 
the plaintiff a decree for rendition of 
agcounts fora limited period commencing 
from lóth May 1921. On appeal, the 
learned District Judge modified the decree 
ofthe trial Oourt and granted the plaintiff 
a decree for accounts for the entire period 
claimed. He held that the proper issue 
before the Court was whether the suit was 
barred by es. 10 and 11, Civil Procedure 
Oode and remarked as follows: . 

“As far as I understand O XXIII, r. 1, it 
does not purport to bar suits.” 

His judgment proceeds upon the follow- 
ing grounds: 

(1) The parties to the two suits are 
diff-rent, The present suitis by a trustee 
(representing himself and not representing 
the idol) to enforce the performance of the 
duties due by the co-truatees. 

(2) The subject-matter of the two suite is 
differant, the object of the present suit 
being rendition of accounts to the plaintiff 
by the defendant No. 1, and not, as in the 
former suit arendition of accounts to the 
idol by the trustees generally”. : 

The learned Judge concludes his judg- 
ment with the following remarks: 

“I may point out that 1: the issues be held 
to be tlfe same then any trustee who was 
saed foraccounts by another trustee might 
bring another suit against the plaintiff- 
trustee and abandon it and thus get his suit 
complete first and then claim that the 
matter was res judicaia and could not be 
re-opened. This I think is the reductio ad 
absurdum of the law as laid down by the 
lower Court," : 

There isan obvious fallacy in this argu- 
ment, On the learned Judge's view of the 
law, any infant heir or idol figuring as 
plaintif is exempt from this operation of 
O, XXHI r. 1, Oivil Procedure Oode. This 
the Code does not provide. Ifthe trustees 
band together to defeat the interest of the 
idol “by fraud or by mutual concert any 
decree obtained by them is not, and cannot 
be, binding upon the idol, Moreover, no 
such consideration emérgesin this case, for 
no fraud or collusion has been pleaded or 
proved, The application withdrawing a 
portion of the claim for rendition of ae-* 
counts was a conscious act on the part of 
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the plaintiff. The residue of the claim 
was persisted in and was fought to the 
bitter end. The finding of thetrial Court 
that no taint of negligence or fraud 
attached to the application of withdrawal, 
has not been displaced by the learned 
District - Judge. The application was 
movedopenly in Court in the presence of the 
present plaintiff or his Counsel andalthough 
the latter could not prevent the withdrawal 
of the suit he could certainly lodge his 
protest against the withdrawal if the 
claim for accounts was just and proper, or 
if there was anything unseemly in the 
application for withdrawal, The sebait 
prosecuting the case for the plaintif must 
be taken to have acted in the best interest 
of the idol, and his action appears to have 
been acquiesced in by all the other co- 
shebaits concerned: 

_ In the caseof George Henry Hook v. 
Administrator-General of Bengal (3), Lord 
` Buckmaster approved the following obser- 
vation of Sir Barnes Peacock in Ram Kirpal 
Sukul v. Rup Kuari (4): 

The binding force of a decision ofa 
question at issue between the parties to a 
suit does not depend upcn the Code of 
Civil Procedure but upon general principles 
of law. 

In Gokul Mandar v. Padmanand Singh 
(9) Lord Davey is reported to have said: 

* The essence of a Code is to be exhaustive 
on the matters in respect of which it 
declares the law, and itis not the province 
of & Judge to disregard or go outside the 
letter of the enactment according to its true 
construction.” ks 


The rule enactedin O. XXIII, r. I isa 
statutory recognition of a legal principle 
barring the fresh institution of & claim 
unless certain conditions were fulfilled and 
the rule is imperative, 


In Original Suit No. 142 of 1920 the claim 
for a rendition of accounts for a cartain 
period having been deliberately withdrawn 
there was no decree affecting this portion 
of the claim nor any finding on an issue 
relating to the right of the plaintiff for 
accounts against any trustee or trustees, 
The bar ofs. 11, Civil Procedure Code, 


(3) 60 Ind Cas. 631; 43 O. 499: 48 I. 187; 19 A. 
L. J. 386: 40 M. 0.J.423; 29 M. L. T 334; (192!) 
M. W. N. 313; 330 L J. 403: 3U P. L. R (P.O) 
l o Bom. L. R. 618; 250 W.N.915; 14 L W. 221 


4) ‘ILL A.37atp. 41; 6 A. 239; 4 Sar. P. O. J, 489 


(P. 0.). 
7 8) 290. 707 at p, T15; 29 LA. 198; 60. W.N. 
835; 4 Bom. L. R. 793; 8 gar, P. O. J. 333 (P. O.). 
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therefore, could not be raised. For obvi- 
ous reasons the suit as now brought did 
not attract the operation of O. II, r. 2, Oivil 
ProcedureCode, withoutstraining the langu- 
age of this order. In tke suit as original- 
ly brought the claim for rendition of 
accounts was distinctly put forward but 


. was subsequently abondonad. 


The rule provided in O. XXIII r. 1, sub r. 
(3) is not a rule of res judicata as the 
learned District Judge seemed to think. It 
‘clearly provides that “where the plaintiff 
sedere dd edve enis abandons part of a claim, 
without the permission referred to in 
Buh-r.(2), he shall be liable for auch cost 
as the Court may award and shall be 
precluded from instituting any fresh suit 
in respect of......... such part of a claim.” 

Given certain conditions O. XXIII, r. 1, 
distinctly bara the institution of any fresh 
suit qua the part of the claim that has been 
abandoned and it is perfectly clear that 
the injunction is mandatory. 

One of the points urged by[the defendant- 
appellant is that the withdrawalof the 
claim for accounts from 15th November 
1906, and ending with the date of the decree 
in Sait No. 142 of 1920 is an effective bar to 
the claim now iastituted by Guru Revti 
Raman Acharya for the sams period under 
O. XXIII, r. 1, Civil Procedure Code. It 
wonld be necessary for the appellant to 
establish the identity of the parties and the 
identity of the causes of action in the two 
suits before this plea could succeed. 

The ilol of a temple derives italegal 

existence from the time of vivilieation and 
consecration Pandit Prannath Saraswati 
pen at page 127 of his Tagore Lectures for 
1892, 
“The books of rituals contain a direction 
that before removing the image iuto the 
temple the buildiog itsef should be formal- 
ly given away to the god for whom it is 
intended. The sankal or formula of 
resolve makes the deity himeelf the 
recipient of the gift which as in the case 
of other gifts, has to be made by the donor 
fking in his hands water, sesamum the 
sacred kusha grasa, and the like. It is this 
ceremony which divests the proprietorship 
of the temple from the builder and vests it 
in the image, which by the process of 
vivifisation, has acquired existence asthe 
juridical personage.” 

Ia order to constitute a valid dedication 
the execution ofan instrament in writing 
is not necessary In many cases dedication 
is a matter of inference from along course 
of conduct, from user, and from the ap- 
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plication of the income of the property 
about which endowment is claimed. This 
test, however, is not always conclusive. 

In Jagadindra Nath Roy v. Hemanta 

Kumari Devi (6), Sir Arthur Wilson re- 
marks (page 140*): 
"There is no doubt that an idol may be re- 
gardedas& juridical person capable 
such of holding property, though it is 
io on ideal sense that property is so 
eld. 


In Damodar Das v. Lakhan (T), their 
Lordships of the Privy Council observe 
(at page 1511) : 

“The learned Judges of the High Court 
have rightly- held thatin point of law the 
property dealt with by the ekrarnama 
was prior toits date to be regarded as 
vested not in the mahant but in the 
legal entity, the idol, the mahant being only 
his representative and manager." 

Vidya  Varuthi Thirtha Swamigal v. 
Balusami Ayyar (8) contains the following 
observations by the Judicial Committee: 

“Under the Hindu Law the image of a 
deity of the Hindu pantheon is, as has 
been aptly called, a ‘juristic entity’ 
vested with the capacity of receiving gifts 
re holding property.” 

ain: 


“When the gift is directly to an idolora 
temple the seisin to complete the gift is 
necessarily effected by human agency. 
Called by whatever name, he is only the 
manager and custodian of the idol or the 
institution, In almost every case he is 
given the right to a part of the usufruct, 
the mode of enjoyment and the amount 
of the usufruct depending again on usage 
and custom.” 

"In Pramatha Nath Mullick v. Pradyenna 
Kumar Mullick (9) the Judicial Commit- 
tee igen 2 follows: 

. “A Hindu idol is, according to long estab- 
lished authority, founded uen the kg 


(6) 320. 129; 80. W N.809; 6 Bom. L. R. 765:1 
A. L. J. 585; 31 I A, 203; 8 Ser. P. O J. 698 


(P. O.). 
(7) 7 Ind. Cas. 240; 37I A. 147 at p. 151; 14 O. 

N, 889; 12 0.1. A 110, (1910) M. W. N. 802 We : 
arb, 385 ( onde . J. 624; 12 Bom, L, R. 632; 
(B) 65 Ind. 
M. W. N.4 
15L 

N 537; 
1923 P. 
9) 8 
3.957 
M. W. 
Bom, 
L. R. 315 (P. O, 
*Page of 32 Pa) ee 
Page of 87 I, A,— [Hd] 
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customs of the Hindus, and the recognition 
thereof by Courts of Law, a ‘juristic entity." 
It has a juridical status with the power of 
suing and being sued. Its interestsare attend- 
ed to by the pereon who has the deity in his 
charge and whois in law its manager with 
all the powers which  would,. in such 
circumstances, on analogy, be given to the 
manager of the estate of an infant heir." 


The position of a shebait with reference 
to the idol and its property is thus very 
peculiar In an ideal sense, the entire 
estate vests in the idol, who, however, 
not being, a sentient being, has to act 
through human agency. A. person, found- 
ing a deity, becomes clothed with cer- 
tain duties to the idol, and as such is the 
de facto shebait and in common parlance 
is called by that name. After his death his 
heir or heirs in the absence of a special 
devolution to the contrary take his place. 
The shebait is not only the ministrant of 
the worship, but isthe vehicle through 
whom the Will of the deity manifests itself 
in its contract with material and mundane 
ideas. But he is not in a fiduciary position 
with reference tothe temple property nor 
is hea trustee in the full sense in which 
the term is employed in English jurisprud- 
ence, 


It may be possible to create a trust so 
as to vest the legal ownership in the shebait 
and the beneficial ownership in the idol. 
Butin the absence of an instrument of 
this description, generally, if not universal- 
ly, the property belongs to the idol, and 
the shebait is merely the manager of the 
idol. Heis not a trustee in the technical 
tense of the term though not infrequent- 
ly the word ‘trustee’ is used in a loose, 
vague or general sense and applied toa 
shebait as a convenient and compendious 
expresBion to eonnote & conception of the 
obligations attending or resulting from his 
peeuliar office. 


Act XX of 1863 may be responsible for 
the currency of the ideathat the shebait 
is a trustee, In the said Act, the words 
“manager, trustee, or superintendent, " 
were used loosely to express the idea of 
management. This mischief may have 
been intended to be removed by the Indien 
Trust Act (II of 1802) which excluded 
Hindu religious endowments from the 
operation and scope. of the Act predi- 
cating thereby that Hindu endowments 
generally were not heldintrust inita 
technical sense. It has been observed by 
the Judicial Committee Vidya Varuthi 
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Thirtha Swamigal v. Balusami Ayyar (8) 
(page. 315*.) 

“Neither under the Hindu Law nor in the 
Muhammadan system is any property 
‘conveyed’ to a shebaitor a mutwali, in 
the case of a dedication. Noris any pro- 
perty vested in him: whatever property 
he holds for the idol or the institution, 
he holds as manager with certain beneficial 
interest regulated by custom and usage.” 

The above view is merely an amplifica- 
tion of what had been said by the Privy* 
Council in an earlier case Jagadindra Nath 
Hb Hemanta Kumari Debi (6), at page 
141 

“But assuming the religious dedication 
to have been of the strictest character, 
it still remains that the possession and 
management of the dedicated property 
belongs to the shebait. And this carries 
with it the right to bring whatever suits 
are necessary for the protection of the 
property. Every such right of suit is 
vested in the shebait, not in the idol.” 

In Maharanee | Shibessovree Debia v. 
Mathooranath Acharjo (10) the Privy 
Council held that the shebait had not the 
legal property but only the title of the 
manager of areligious endowment. The 
same idea is continued in Prosunno 
Kumari Debya v.Golab Chand Baboo (11) 
at page 1521: 

“Tt is only in an ideal sense that property 
can be said to belong to an idol, and the 
possession and the managementof it must 
in the nature of things be entrusted to some 
person as shebait, or manager. It would 
seem to follow that the peraens so entrusted 
must of necessity be empowered to do 
whatever may be required for the service 
oftheidol, and for the benefit and pre- 
servation of its property, ab least to as great 
& decree as the manager of an infant 
heir." 

In Norendra Nath Kumar v. Atul Chan- 
dra Bapdopadhya (12) Makerjee, J., is 
reported to have madethe following siate- 
ment of the law: 

"The shebaits are not co sharers but 
co-worshippers, and any family arrange- 
ment at which they may have arrived 
amongst themselves cannot entitle them 


to treat the debutter property as personal 
(10) 13 M. L A, 270; 13 W, R.P. O. 18; 2 Suth.P. O. 


J. 300; 2 Sar. P. Ò. J. 528; 20 E R. 552. 

(3) 3L A. 145 at p, 152; 14 B. L. R. 450; 3 Sar. P. 
Q. J. 49, 23 W.R. 253; 3 Suth. P. O. J. 102 
(P 


. 0). 
15) 41 Ind. Oas. 837; 27 C L. J. 805. 
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property and to sue peraonally for their 
share of therent payable to the idol." 

In Kokilasari Dasi Mohunt v. Rudranand 
Goswam (13) Mukerjee, J., would treat the 
several shebaits (whom he calls “trastees" 
as one collective unit, The following 
propositions must be taken to be firmly 


* 


eatablished. 
_ l. The idol of a Hindu temple is a 
juridical entity. 

8. It holds and owns the properties 
dedicated to it in an ideal sense. 

It can sue and can be sued through its 
manager and its estate is represented by the 
skebait who manifeste the will of the deity 
and represents its dealings with the oater 
world, 

_ 4, The shebait isnot a trustee for the 
idol and no legal estate vests in him. 

We have already set out inan earlier 
part of this judgment that on 15th Septem- 
ber, 1920, & suit was instituted by the 
idol under the  superintendenes and 
guardianship of Musammat Sundar Kuer 
&nd was direoted against the following 
7 persons: 

l Jaistha Madhav Acharya (the defend- 
ant-appellant in the present suit) 2 
Madsudan Acharya, 3 Revti Raman 
Acharya (plaintiff in the present suit), 
4 Murli Dhar, 5 Madho Lal, 6 Sohan 
Lal, and 7 Mohan Lal. 


The allegations in the plaint were that 
the plaintiff, through Musammat Sunder 
Kuer, had sued the defendants for accounts 
from the 5th November 1902 to the 15th 
November 1906, and had obtained a decree 
on the 8th December, 1903, which was 
affirmed on appeal on 12th July 1910, 
that Musammat Sundar Kuer had taken 
the management in hand for only two 
years, and a detailed account of realiza- 
tions and disbursements made by her 
was entered in the account books of the 
temple, that at the date of the suit defend- 
ant No. Lcarried on the management of the 
temple and the business of making col- 
ejections and assessments, and that the 
defendants had rendered no account from 
15th November 1906. The plaintiff, there- 
fore, inter alia claimed that a decree ba 
passed for rendition of ascounts from 
15th November 1906 tothe date of decree 
and that the amount found due might 
be awarded. 

We have already noticed that this suit 
was instituted by the idol through Musam- 
mat Sundar Kuer a shebiit, After the 


(13) 5 O. U. J, 527, 
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latter's death, it was continued by Bhagirth 
Lal (defendant No. 8). The plaintiff was 
properly represented. "There wasno defect 
in the frame of the suit, The plaintiff, 
being in the position of an infant heir, 
was entitled in a properly constituted 
suit to ask the defendants who were its 
sebaits and managers,to give an account 
of their stewardship. It was open to the 
plaintiff to withdraw unconditionally the 
entire suit or any portion of the claim 
under O. XXIII, r. 1, Civil Procedure Code, 
An application for withdrawal with reference 
to the claim for accounts was made, 
and granted. It is not pretended that the 
application for withdrawal was  vitiated 
by fraud, or was the result of any 
negligence on the part of the sebait, who 
prosecuted the suit for the plaintiff. Nor 
itis argued that the withdrawal of the 
claim in part was the resulteof collusion 
between Bhagirath Lal and the other 
shebaits, The result of the unconditional 
withdrawal isthe idol Gat Shram Narainji 
cannot institute a fresh suit against the 
shebaits including the defendant-appellant 
fora rendition of accounts between 15th 
November, 1906, and 14th May, 
1921. The effect of the withdrawal would 
lead to either of these two conclusions. 
Bither the claim for accounts was un- 
founded, or that theidol, who was entitled 
to certain sums of money upon rendition of 
accounts for acertain period, released the 
defendants from their liability to the idol. 1f 
the shebaits as a body are released from 
the liability to the idol, itis notopen to 
one of the shebaits to enforce the said 
liability against another shebait, The 
present suit is a revival of the old suit in 
disguise, but the mask is transparent. 
To allow such & claim to proceed would 
lead to most incongruous results, 

It is true that inthe former suit the idol 
was suing as the plaintiff through one 
-of the shebaits, and in the present suit 
theidol has been carefully excluded from 
the array of the parties. But the plaintiff 
in the present suit does not found hie 
claim upon a cause of action personal to 
himself. He sues as a shebait or manager 
of the idol. The objett of this suit is to 
afford protection to the idol The relief 
claimed is significant: 

A decree for the amount that may be 
found due to Thakur Gat Shram Narainji 
Maharaj may be passed, and the amount 
recovered may be deposited in the 
Bahadar of Thakurji. 

All these facts conclusively show that 
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this suit was of a representative charact- 
er. We do not aecept the view of the 
Oourt below that the suit is not really 
betwecn the same parties. 

We may usefully quote the following 
passage from the judgment of Mukerjee, 
J.,in Gopal Jew Thakar v. Radha Binode 
Mondal (14): 

“It is true, it was a suit by some of the 
shebaits against the other shebaits for the 
proper management of the debutter proper- 
it cannot be said, as contended on 
behalf of the appellant, that two seta of 
shebaits were fighting with each other 
about the management of the properties 
The two shebaits who instituted 
the suit represented the deities, as it was 
a suit for the benefit of the endowment. 
Reliance is placed on Underhill on Trusts, 
7th Edition, pages 305 and 300, that where 
there are more trustees than one all must 
act together. But the position of a shebait 
is not the same as that of a trustee in 
English Law in whom the property is 
vested. Theshebait is only a manager, the 
property being vested inthe deity: Vidya 
Varuthi Tirtha Swamigal v. Balusami Ayyar 
(5). The possession and management remains 
with the shebait,and the right of suit is 
vested in the shebait though the property 
is vested in the Thakur.” 

We fully endorse the above view. 

We are not aware if the rights and lia- 
bilities of the shebait inter se were settled 
by any instrument in writing, which 
authorized a shebait to call for an account 
from the co-shebaits, who happened to be 
in possession of the property. Lt is conceiv- 
able that such rights may exist as creatures 
of agreement, arrangement or custom. I 
the absence of any evidence to substantiate 
rights of this description, the plaintiff 
cannot be allowed to take his stand upon 
the general law which allows one trustee 
to call for an account from a co-trustee as 
much for his own protection as forthe 
preservation of the trust. Inthe present 
case, the suit, being one ofa representative 
character, must be deemed to bea suit by 
theidol, The plaintiff is not entitled to 
maintain the suit after the order dated 
llth June 1921 under which the suit was 
unconditionally withdrawn. In agreement 
with the trial Court, we hold that the claim 
for rendition of accounts between 15th 
November 1906 and lth May 1921, is 
barred by O. XXIII, r. 1, &ub-r. (3), Civil 
Procedure Code. 


q 88 Ind. Oas. 616; 41 O. L. J. 396; A. I. R. 1925 
Qal, 996. ay, 


t 
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ltis next argued that the suit having 
been filed on 6th February, 1924, the claim 
for accounts for the period anterior to 6th 
February, 1921, was barred by time under 
Art. 62, Limitation Act, which prescribes a 
period of three years from the date of the 
receiptof the money. 

The plea of limitation was not taken 
either before the trial Oourt or the Court 
of Appeal. Where the facts necessary to 
support a plea of limitation are either, 
admitted or are apparent on the face of 
the record, this Court will not be justified 
in refusing to entertain the plea, even if 
raised for the first time in a second ap- 


peal. 

The defendant or defendants collect 
the rents and profits of the estate for the 
benefit of the idol, and the money received 
by the defendants belongs to the idol, and 
is payable to him. Article 62, Limitation Act 
is clearly applicable, and the contention of 
the defendants is supported .by a ruling 
of this Court reported as Jaishth Madho 
v. Ashram  Narainji (2). It is true 
that the plea rests upon the assump- 
tion that the present suit has been 
instituted really by the titular deity through 
the shebait, We have already held that 
this isa representative suit, 


In avoidance of the ples, the plaintiff 
urges that the defendants are ‘express’ 
trastees, and there is no time limit for a 
suit for accounts against them under 
8. 10, Limitation Act. The plaintiff has 
failed to establish that the defendant-ap- 
pellant is “a person in whorh property has 
become vested in trust for any specific 
purpose”, 


The words referred to above clearly 
connote an expresstrust. The plaintiff has 
not referred this Court to any evidence, 
written or verbal from which the exist- 
ence of an express trust could be ex- 
tracted. ‘Express trust" contemplates the 
vesting of the property in certain person 
on trast either declared in explicit 
terms or- otherwise stated in | language 
indicative of the fact that the legal and 
beneficial ownership isheld by different 
juridical entities. Moreover, the shebaits 
are not trustees in the technical sense in 
which the word has been used in the 
Limitation Act, although their obliga- 
tions to the idol are analogous to those 
ofa trustee for certain purposes, Section 
.10, Limitation Act, does not, therefore, 
help the plaintiff. 

We hold that the plaintiff's claim for 
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accounts prior to 6th February, 1921, is 
time barred. 

As a rasult of our findings we allow 
the appeal, set aside the decree of the 
learned District Judge and restore the 
preliminary decree passed by the trial 
Oourt dated 31st October, 1924. 

The appellants are entitled to their 


costs of this Court and of the Court 
below. i . 
N. H. Appeal allowed. 


ALLAHABAD HIGH COURT. 
Crvit Revision No. 154 or 1928. 
. July 17, 1928. 

Present :—Mr. Justice Dalal. 
EMPEROR ragoves Taun DISTRIOT 
MAGISTRATE or ETAWAH— 
APPLICANT 
versus 
BEHARI LAL —Oerosrra PARTY. 

. Civil. Procedure Code (Act V of 1908), s. 115— 
Revision—Other remedy open—Criminal Procedure 
Code (Act V of 1898), s. 476, proceedings under— Coats. 

Where an appeal lies to the High Oourt, a revision 
would not lie under s. 115, Civil Procedure Code, 
But there is no invariable rule of the Allahabad High 
Oourt that an application for revision would be refus- 
6d where any other remedy is open. [p. 742, col, 2. 

Debi Das v. Ejaz Husain (2), relied on. 

Ganga Charan v. Baddel (1), not followed. 

When a Munasif takes action in proceedings under 
8.476 ofthe Criminal Procedure Oode, he acts as a 
Oivil Oourt. He can, however, only award costs to one or 
the other party inacase where the parties are the 
same as ihoss in the civil litigation. |tbid.] 

Civil revision from an order of the 
Munsif, Etawah, dated the 5th of March, 
1928. 

Mr. U. S. Bajpai, (for whom Mr. A. P. 


Pandey), for the Applicant. 
Mr. Baleshwari Prasad, for the Opposite 


Party. 

JUDGMENT.—One Behari Lal sued 

warka Prasad in the Munsif’s Court at 

tawah by Suit No. 478 of 1925. The dis- 
pute was about some land within the 
Municipality, and the defendant filed a 
plan of the Municipality of date 1922, 
showing that his brother Thakur Das was 
in possession of a certain plot of land. The 
plaintiff Bihari Lal filed anothercopy in 
which the words added were thatit was 
land of Musammat Gobindi. The suit was 
dismissed in default of parties. The Dis- 
trict Magistrate naturally held an inquiry 
on hearing that two differentcopies of the 
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same document were given totwo parties 
by the Municipality. He cameto the con- 
clusion that the copy filed by Bihari Lal 
was a forgery. He thereupon drew the 
attention of the Government, who directed 
him to inform the Court concerned of hia 
suspicion. He didso bya petition dated 
14th July, 1927, in which he narrated the 
facts and informed the Court that the 
Local Government had directed him to 
draw the attention of the original Civil 
Court to the suspicion of forgery. I think 
that the Collector and District Magistrate 
would have been better advised if he had 
written an official letter instead of putting 
ina stamped application. Possibly he was 
badly advised by the local Orown Officers 
of Law. The District Magistrate was no 
party to the suit and drew attention ofthe 
Court as he had reason to suspect that a 
crime had been committed. The Munsif 
held an inquiry and wrote a judgment 
which may be called a judgment facing 
both ways. He quotes a lot of law, but has 
not the courage to record any conviction as 
to whether the document was really a forg- 
ery or not. He ends upin doubt and, there- 
fore, refuses to order prosecution. He dis- 
missed the application ofthe District Ma- 
gistrate, and awarded costs against the 
District Magistrate. 

The District Magistrate has come here in 
revision. It may be noted that in the decree 
the costs are awarded against the King- 
Emperor through the District Magistrate 
of Etawah and not against the District 
Magistrate by name. 5 


The first question raised on behalf of the 


respondent was that no application in re-. 


vision would lie. This objection is not 
warranted by the words of s. 115 of 
the Code of Oivil Procedure which are: 
“The High Oourt may call for the record of 
any case which has been decided by any 
Court subordinate to such High Court and 
in which no appeal lies thereto.” An applica- 
ticn in revision is barred only in thos 

cases in which an appeal lies to this Court, 
In the present case an appeal lay to the 
Court of the Subordinate Judge or District 
Judge. It was id nis that there has been 
a practice in this Court not to permit re- 
vision when any other remedy is open to the 
applicant in revision. A Single Judge case, 
Ganga Charan v. Baddel (1) was quoted, 
No reasons are given by thelearned Judge 
for his opinion. As regards long standing 
practice, there isa judgment of another 

(1) 19 Ind. Oas. 736 
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Single Judge in Debi Das v. Ejaz Husain 
(2) in which it was held that the High Oourt 
is competent to call for the record of a 
civil case and pass such orders as it thinks 
fit and the exercise of ita powers of revision 
on thecivil side will notinvariably be confin- 
ed to matters in which no other remedy is 
open to the party aggrieved. The learned 
Judge observed in this matter: “Itis next 
urged that this Court cannot interfere, in- 
sasmucl as there is another remedy which 
the opposite party can avail themselves of, 
Ordinarily, Iam prepared to sub- 
scribeto that, but in this matter each case 
must be judged upon the circumstances 
peculiar to it." There is no invariable rule 
of this Court under which an application 
for revision would be refused where any 
other remedy is open, Of couree, as I have 
already observed, the provisions of the law 
are to be followed, and in cases where an 
appeal lies to this Court a revision would 
not lie. ' 


eet wares 


The next question is whether the Court 
had jurisdiction to award costs against the 
Kipg-Emperor acting through the District 
Magistrate. The order of the Munsif is 
exceedingly injudicious having regard to 
the fact that he himself was doubtful whe- 
ther a forgery was committed or not. He was 
of opinion thatthe words“ land of Musammat 
Gobindi" were undoubtedly written subse- 
quently, Theonly meaning of this opinion 
can be that they were an interpolation, 
Under the circumstances the District Ma- 
gistrate’s suspjcion was fully justified. Ina 
case of doubtful matter when the Court 
must have known that the District Magis- 
trate had no bias but was acting in the in- 
terests of justiceitis amazing to me thatthe 
Munsif should have gone out of his way to 
award costs against the District Magistrate. 
Further, in my opinion, the Munsif had no 
jurisdiction, The Government was not a 
party to the litigation and was not acting 
in any personal capacity. If the Oourt did 
not desire, it was not bound to hold any 
inquiry. It wasfor the benefit of the Court 
itself, where no forged dccuments should 
be presented, that an inquiry was rendered 
necessary. It is true that in proceedings 
under 8.416 of the Criminal Procedure 
Code where the Munsif takes action he 
acts as a Civil Court. At the same time 
there is no provision in Ohap, XXXV of the 
Code of Criminal Procedure as to the grant 
of costs to any party. Under these circum-- 
stances the Oivil Court would have jurisdic- 


(2) 28 A. 72; A. W. N. (1905) 191; 2 A. L, J, 749, ` 
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tion to award costa to one or the other party 
in a case where the parties were the same 
as those in the civil litigation. In the 
present case, as already pointed out, neither 
the King Emperor nor the District Magia- 
trate by himself wasa party in the civil 
litigation, and, therefore, the Munsif had no 
jurisdiction to award costs in the proceed- 
ings under 8. 476, 

In the result I set aside the order of the 
Munsif as regards costs in his order dated 
5th March, 1928, I make no order as to costs 


here, 
N.H, Revision allowed, 


— — 


ALLAHABAD HIGH COURT. 
Fissr Orvic APeRAL No. 179 oF 1924. 
April 2, 1928. 

Present :— Mr. Justice Lindsay and 
Mr. Justice Sulaiman, 

RATTAN CHAND-—PLAINTIFF—APPBLLANT 
versus 
Sri Thakur RAM KISHAN MURARJI 
AND ANOTBER—DRFENDANTS— RESPONDENTS. 

Hindu  Law—Joit family—Appointment of 
guardian for undivided minor member, legality of— 
Debts contracted for new gambling business—Mort- 
gage by guardian with sanction of Court —Swuit against 
minor—Appointment of borrower as guardian ad 
litem—Decree against minor—Validity of decree— 
Res judicata. 

No guardian can be appointed in respect of a 
minor's interest in the property of an undivided 
family governed by the Mitakshara Law. [p. 744, col. 2.] 

The manager of a Mitakshara family, even though 
he be the father, has no authority to start a new 
business and cannot alienate family property in 
order to raise money for the purposes of the business. 
[p. 745, col. 1.] 

Inspector Singh v. Kharak Singh (4), followed. 

Hunoomanpersaud Pdnday v. Babooee Munraj 
Koonweree (5), and other cases referred to. 

The validity of a mortgage transaction when 
money is borrowed for purposes of an existing 
business of a family depends on whether this 
business had descended from a deceased ancestor or 
whether it was started by the present members or 
some of them even though quite a long time might 
have elapsed since it was started It would, there- 
fore, bethe duty of the creditor to make enquiries 
and discover the origin of the partioular" business, 
[p 747, col 2; p. 748, col. 1 

Ifafter heving come to know that the business 18 
not an ancestral one he advances money, he un- 
doubtedly takes the risk with open eyes, [p. 748, col. 


Even in the case where the father is the manag- 
ing member of the family, gambling debts which are 
treated as tainted with immorality do not bind the 
infant son. A fortiori they would not bind in the 


c}33 where the managing member is a brother, [p. 
750, col. 11 
The plaintiffs father carried on a business in 


partnership with his brother-in-law. The plaintiff's 
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father died leaving the plaintiff and an adult 
brother. The brother-in-law separated from the 
business and the adult brother started a new busi- 
ness on the same premises of a very highly 
speculative nature. He incurred loss. He got him- 
salf appointed as this guardian of the plaintiff under 
the Guardians and Wards Actand after getting the 
sanction of the QOourt mortgaged the family pro- 
.perties for paying up the losses. The mortgagee 
instituted a suit against the adult son and the 
plaintiff represented by the former as guardian ad 
litem and obtained a deoree on the mortgage. The 
' plaintiff sued fora declaration that the decree and 
«he mortgage on which it was based were not bind- 
ing on him : 
eld, (1) that the appointment ofthe adult brother- 
as guardian under the Guardians and Wards Act was 
illegal ; D 745, col. 1.] : ] . 

(2) that his appointment os guardian ad litem in 
the suit was irregular as his interests were adverse 
tothe plaintiff, and the mortgage decree did not, 
therefore, operate aa res judicata ; [p. 744, col. 2.] 

(3) that the business started by the brother was a 
new business and the debts contracted therefor 
were not binding gn the plaintiff; [p. 748, col. 2.] 

(4) that the sanction accorded by the Court for the 
mortgage was not, under the circumstances, binding 
on the plaintiff; [p. 749, col. 1.] 

(5) that the plaintiff waa entitled to the declaration 
sought for. [ibid] j 

First appeal from a decree ofthe First 
Subordinate Judge, Oawnpore. 

Dr. K. N. Katjuand Mr. S. N. Seth, for 
the Appellants. 

Messrs. M. L. Agarwala and Swarup 
Chand, for the Respondents, 

JUDGMENT. 

Sulaiman, J.—This is a plaintiff's 
appeal arising out of asuit for a declara- 
tion that a mortgage deoree dated the 26th 
of July, 1922, obtained on the basis ofa 
mortgage-deed dated the 5th of December, 
1920, executed by the plaintiffs brother 
Gulab Ohand and hypothecating joint 
family property was not binding on the 
plaintif. It appears that the plaintiff's 
father, Hardeo Das, carried on business 
ia partnership with his brother-in-law, 
Kalyan Mal, under the style Hardeo Das- 
Kalyan Mal. He died in 1917 leaving 
Gulab Chand, his adopted son, and two 
subsequently born sons, Ratan Chand 
and Madan Gopal, the latter two being 
migors. The business in partnership 
with Kalyan Mal was admittedly 
carried on till the 9th of October, 1919, on 
waich date there was its dissolution and 
Kalyan Mal separated. Madan Gopal had 
in thameautime died. Accounts were made, 
outstandings were divided and liabilities 
wereapportioned. The liabilities, however, 
excesded the assets to a very considerable 
extent and amounted to about Rs. 44,000. 
Oa the same date, namely, the 9th of 
October, 1919,a business under the style 
*Hardeo Das Gulab Ohand’ was started 
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on the same : premises by ‘Gulab Ohand 
purporting to carry it on behalf of the 
family. A new set of books were opened 
‘on that date. The balances of the old 
.partnership were not transferred, but the 
liabilities were debited in a ledger styled 
-Hardeo Das. - Subsequently the liabilities 
were discharged by alienations of the. 
family property with which we are not 
concerned in this case, Towards the end 
of 1920 there appears to have been con- 
siderable loes suffered in this business the 
. greater part of which was undoubtedly of a 
highly speculative character. Oa the 2nd 
of September, 1920, Galab Ohand apptied 
to the District Judge underthe Guardians 

and Wards Act of 1890 for being appointed 
a guardian. In his petition he stated that 

the family was joint, that his younger 
brother was minor, thatthe joint business 

which had been carried on fôr along time 

at the firm styled Hardeo Das-Gulab Ohand 

had suffered a loss of about Rs. 35,000 and 

it was necessary to pay itoff by raising 

money on the security of the family pro- 

perty. Gulab Ohand did not state that he 

was the adopted son of Hardeo Das while 

his minor brother was the natural born son. 

Gulab Ohand wrongly alleged thatthe 

shares of the two brothers were half and 
half, whereas in point offact Gulab Chand 
was entitled to only a one-fourth share, the 
rest belonging to Ratan Ohand. Apparently 
there was no objection taken to this 
application andthe District Judge ap- 
pointed Gulab Ohand as the certificated 
guardian of his minor brother Ratan Ohand 
although the family on the applicant's own 
showing was a joint Hindu family. On 
the :5th of September, 1920, Ratan Chand 
applied for permission to transfer the 
minor's share in the joint property in order 
to pay off the debt. The application was 
most vague. It did not set forth the exact 
amount of the debt orthe particulars of 
the deed of transfer which the applicant 
had in contemplation. Apparently without 
any further enquiry or any fresh notice to 
the mother of the minor the District Jude 
on that very day granted the application. 
The order consists ofone word “sanctioned.” 
It did not comply with the requirementsof 
s, 31 of Act VIII of 1890 and did not 
recite the necessity or the advantage. Nor 
did it describe the property with respect 
to which the permission was given, nor did 
it specify any condition. Armed with this 
sanction, Gulab Ohand acting for himself 
and as the certificated guardian of his 

younger brother made a mortgage of part 
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of the joint family property on the 8th of 
December, 1920, in favour of the present 
defendant No. 1 for a sum of Hs. 15,000 
bearing interest at the rate of Re.1 per 
cent. per mensem compounded every three 
months. It is an admitted fact that the 
amount so raised was utilised for the pay- 
ment of debts which had been incurred in 
connection with the business styled under 
the name of Hardeo Das-Gulab Ohand. 

In 4920 the mortgagee sued on the mort- 
gage impleading both Gulab Ohand and 
Ratan Ohand. The Court appointed Gulab 
Ohand, who was the certificated guardian 
of his minor brother asthe guardian ad 
litem in the suit. The claim was not 
contested and a preliminary decree was 
passed ex parte on the 26th of July, 1922, 
It is this decree which is impugned in the 
present suit. The plaintiff attacks it on the 
grounds that he was not properly re- 
presented in the former suit a8 the appoint- 
ment of Gulab Chand was irregular and im- 
proper, that there was no legal necessity 
for the mortgage and that the amount was 
actually spent on gambling and wagering 
contracts, 

The contesting defendant pleaded that 
the decree in the previous suit operates as 
res judicata and cannot be re-opened. It 
was further pleaded that Gulab Chand as 
the certificated guardian of the present 
plaintiff, after having obtained the necessary 
sanction, had full authority to.make the 
mortgage and the same was binding on the 
plaintiff. It was lastly urged that the 
money was required for payment of the 
debts due from the joint family business 
and was, therefore, for legal necessity. 


Tha learned Subordinate Judge has 
found that the plea of res judicata could 
not prevail but he has held that the amount 
had been required for family business and, 
therefore, the loan was taken for legal 
necessity. Hehas accordingly dismissed 
the claim. ° 


On the question of res judicata the 
opinion of the Court below is on the 
authorities undoubtedly correct. The 
appointment of Gulab  Ohand as the 

aardian ad litem of the minor was improper 
inasmuch as that prevented any plea of the 
irregular’ appointment of Galab Chand or 
his adverse interest from being raised in 
the previous suit. No doubt Gulab Chand 
was the certificated guardian, but no 
guardian in respect of the minor's interest 
in the property of an undivided Mitakshara 
family should have been  appointed:, 
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Gharibullah v. Khalak Singh (1). If all the 
facts relating to the manner in which the 
sanction had been obtained had been 
brought to the notice of the Court it is most 
probable that the minor's mother or at any 
rate some person other than Gulab Ohand 
would have been appointed his guardian. 
The suit was on the basis ofa deed which 
had been executed by Gulab Chand himself. 
It could not be expected that Gulab Chand 
would repudiate his own transfer orsef up 
a plea that his appointment as” the 
certificated guardian was itself irregular or 
that no proper sanction had been obtained 
by him, or even thatthe debts which had 
been paid off were gambling debta incurred 
by himself. Asit happened he did not con- 
test the suit and none ofthe pleas which 
might have been urged on behalf of the 
minor were considered. 

In these circumstances I must on the 
authorities hold that there was no proper 
appointment, and that, therefore, the minor 
was not properly represented in the former 
suit. I might refer to the cases of Murli 
Dhar v. Pitambar Lal (2) and Chiranji Lal 
v. Syed Ilias Ali (3) and the cases re- 
ferred to therein. 

As regards the question whether debts 
incurred by a. manager in connection with 
a family business are binding on the 
minor membersofthe family we heve the 
latest pronouncement of this Court in the 
case of Inspector Singh v. Kharak Singh (4) 
which is undoubtedly in favour of the ap- 
pellant. In this case it has been laid down 
that the manager of a Mitakehara family, 
even though he be the father, has no 
authority to start a new business and 
cannot alienate family property in order 
to raise money for the purposesof the 
business. In that particular case, however, 
money was raised for the purpose of 
starting anew business of plying motor 
lorries on hire. No doubt, sitting with 
other learned Judges, I have expressed a 
somewhat contrary opinion in earlier 
cases; but in view of the fact that the pre- 
gent case is itself likely to go before their 
Lordships of the Privy Council and for the 
sake of introducing uniformity itis desir- 


(1) 25 A. 407; 7 O. W. N. 681; 5 Bom. L. R. 478; 8 
Bar. P. O. J. 483; 30 I. A. 165 (P. O.). 

(3) 66 Ind. Cas. 372; 44 A. 525; 20 A. L. J. 329; A. I. 
R. 1922 All. 91; 4 U. P. L. R. (A.) 170. 

(3) 79 Ind. Cas. 058; 46 A. 620: 22 A.L.J. 403; 10 
O. & A. L, B. 678; A.L R.1924 All 751; L. RSA, 


*360 Civ. 
(4) 112 Ind, Cas 881; 36 A. L. J. 577; A. I. R. 1928 
All. 403; 50 A, 776, 


RATTAN OHAND v. RAM KISHAN MORARJI, 


745 


able to accept the most recent exposition 
of the law, even though it be only by 
another Division Bench, till the contro- 
versy is set at rest by their Lordships. I 
would, however, like to'add a few words by 
way of explanation of the cases decided 
by~ Benches to which I was a party, 
without covering the whole ground over 
again. 

In the famous case of Hunoomanpersaud 
Panday v. Babooee Munraj Koonweree (5) 
their . Lordships had remarked that the 
power of the manager to alienate the estate 
“can only be exercised rightly in a case 
of need, or for the benefit of the estate, But 
where, in the particular instance, the charge 
is one that à prudent owner would make, 
in order to benefit the estate the bona fide 
lender is not affected by the precedent 
mismanagement of the estate. The actual 
pressure on the* estate, the danger to be 
averted, or the benefit tobeconferred upon 
it, in the particular instance, is the thing 
to be regarded...... the lender is bound to 
enquire into the necessities for the loan, 
and to satisfy himaelfas well as he can 
with reference tothe parties with whom 
he is dealing, that the manager is acting 
in the particular instance for the benefit of 
the estate”. 

Sir Pramada Oharan Banerji, an eminent 
Judge ofthis Oourt,inthe case of Tula 
Ram v. Tulshi Ram (6) took the passage 
quoted above as authority for holding that 
the raising ofa loan by a father even for 
the purpose of acquiring new property 
where under the circumstances the transac- 
tion wasforthe benefit of the family 
which a pradent manager would enter into, 
was justified. Inorder to ascertain whe- 
ther the transaction was such that a 
prudentowner would consider beneficial, 
the subsequent event of the debt resultin 
ina benefit was taken into account. 1 
concurred in that view. 

In Mahabir Prasad Misra v. Amla 
Prasad Rai (7) the trade of dealing in 
elephants had been started by the father 
hf*nself and had been carried on for some 
yearsand the family had benefited by ita 
profits. The money had been * borrowed 
not for the purpose of' starting the business 
which might at the start have beer con- 
sidered speculative, but had been required 


(5) G M. TA. 393; 18 W. R. 81n; Sevestre $53n:9 
. O. J. 29; 1 Sar. P. O J.552: 19 E. R, 147, ' 
(8) 60 Ind. Cas. 3; 4? A. 559; 18 A. L. J. 699, 
} 79 Ind. Oas. 517; 46 A. 364: 33 A. L, J. 295; A, I, 
R. 1921 All. 370; L'R, 5 A. 264 Civ, 
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in the course of the bueiness for continuing 
it after it had run on for several years. 
We held that the loan was justified, 

The Privy Council case of Sanyasi 
Charan Mandal v. Krishnadhan Banerji (8) 
which will be discussed by me later, was 
not cited by Counsel. The authorities relied 
upon by us are quoted in the judgment. 
We considered that the case of Baba Din 
v. Bansraj (9) was clearly in point. There 
Kanhaiya, Lal,J., who subsequently became 
a Judge ofthis Court, had held that, in 
case of a family business, even though not 
ancestral, the manager had applied 
authority toraise money for the $ur- 
poses of the business. That was & case 
under the Mitakshara Law and his view 
appealed to us. The samelearned Judgesub- 
sequently expressed similar view in the 
case of Jagmohan Aghrahi v, Prag Ahir (10) 
(I may note thatin the report of Mahabir 
Prasad Miser's case (7) the word ‘sons’ 
has been by mistake left out in printing 
after the word 'mortgagors' in the last 
paragraph but one). 

The case of Jado Singh v. Nathu Singh 
(11) was in many respects similar to Tula 
Ram's case (6) where joint property which 
was inconveniently situated and was not 
sufficiently profitable was sold by a Hindu 
father and new properties were purchased 
in lieu of it which resulted in considerable 
advantage to thefamily and the transac- 
tion, being prudent and beneficial, was 
heldto be binding on the family. For the 
interpretation which, we put on the ex- 
pression ‘benefit of the estate’, we relied 
on certain earlier cases of this Court as well 
as some cases of the Patna High Court. 
The correct reference to the third case 
mentioned in the Law Journal and not in 
the Law Report is Sheotahal Singh v, Arjun 
Das (12). : 


The recent case of Inspector Singh v. 
Kharak Singh (4) disagrees with the view 
expressed by the Benches of which I 
was a member and by the Oudh Court. 
It relies principally on the judgment æf 
their Lordships of the Privy Council in 


8) 67 Ind. Cas. 124; 40 €. 560; 30 M. L.J. 228; 20 
A. L. J. 409; 24 Bom. L. R 700; 35 O. L J. 498; 43 M. 
L.J.41. (1922) M. W.KkN. 364, 26 O. W. N. 954; 
16 Dyr 530; A. I. R. 1922 P. O. 237; 49 L A 108 
9) 27 Ind. Oas. 567; 18 O. O. 84; 20. L. J. 55. 

o 87 Ind. Cas. 27; 47 A. 452; 23 A. L. J. 209, A. I. 
"R. 1925 All. 618, 

(11) 98 Ind. Oas. 773; 48 A. 502; 21 A, L. J.633; ALT. 
R. 1926 Al. 511. 

t 56 Ind. Cas. 879; 1 P. L, T. 136; (1920) Pat, 

155. ree 
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Sanyasi Charan Mandal v. Krishnadhan 
Banerji (8). If that case lays down a prin- 
ciple applicable to a Mitakshara family, it 
is absolutely conclusive on the point. 
Bat that case affected u family governed 
by the Dayabhaga Law under which the 
members are tenants-in-common, mere co- 
owners who possess distinct defined and 
separate shares in the joint property herit- 
able to the heirs of each and without any 
right of survivorship, as is the case under 
the Mitakshara Law. The members of a 
Dayabhaga family are groups of persons 
associated together whose agreements inter 
se are regulated by the Contract Aot. 
Under that Act a minor cannot consent to 
become a full partner of a new business, 
as the relations of the parties rest on 
contractual arrangement which cannot exist 
in the case of a minor. When their Lord- 
ships, after discussing the provisions of 
the Indian Oontract Act, remarked on 
page 570* that it made no difference that 
the business was conducted by the mem- 
bers ofa family governed by the Dayabhaga 
their Lordships presumably meant that the 
principles which applied to an ordinary 
partnership were applicable toa Dayabhaga 
family and not necessarily that the same 
principles are common to both Mitakshara 
and Dayabhaga families. A  Mitakehara 
family is a unit by itself, and in ita deal- 
ings with the outside world it aeta through 
its manager. A joint family, as it can 
own other properties, might also possess 
a family business, which was started with 
the family funds and might have been 
carried on for years and the family might 
have been benefiting by it or, indeed, 
be exclusively supported by it, and yet it 
might not be an ancestral business in the 
sense of having been descended from a 
deceased ancestor. In the case of Niamat 
Rai v. Din Dayal (18) their Lordships de- 
fined a joint family business as being ‘a 
business carried on with joint 
family funds for the benefit of the joint 
family’. According to the ruling in 
Inspector Singh's case (4), even if 
such a famiiy business was started by 
the father with the family funds and the 
whole family is being benefited by its 
profits there would be no authority in the 


13) 101 Ind. Oas 373; 8 Lah. 597 at p.600; A. I.R 
1927 P. O. 121; 29 Bom. L. R. 886, 52 M.L J. 729; 4 





O. W. N. 537; 25 A. L. J, 599; 45 O. L. J. 548; (1927) 
M: W. N. 453; 28 P. L R. 463; 8 P. L. T. 617; 28 L. W., 
449; 541. A. 211; 39 M. L, T. 345; 9 Lah, L. J: 490; 32 
CO. W, N. 233 (P. C). 
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father to raise money for its purposes so as 
to bind thefamily as long as there is any 
minor member in existence. The learned 
Judges conceded that the only proper 
time to start a new family business would 
be when there are no minor members in 
the family. So that if sons or grand- 
sons are being born from time to time 
which is the case in & normal family no 
new business of the family can be started 
by the father during his lifetime thofigh 
of course he can havea separate business 
of his own on his sole responsibility. The 
learned Judges remarked: 

“The question that we have to consider 
is whether under the Hindu Law, a father 
. may be permitted to utilise not only his 
share but also the shares of his minor 
gons"for the purpose of embarking upon a 
trade. That question arose because there the 
money had been borrowed for the purpose 
of starting anew trade of plying motor 
lorries, and had not been reguired for the 
purposes of an existing family business. 
At the time when the money was 
raised the venture was purely 
of a speculative character. But, of course, 
in & joint family there are no defined 
shares and the specific share to which 
a member may be entitled on partition 
would depend on the constitution of the 
family at the time. 

The text of Brihaspati that even a single 
individual may alienate for 'kutumbarthe’ 
is not now taken as authorising any one 
other than the manager to do so. Iam not 
sure that their Lordships in“ Hanooman- 
persaud's case (5) necessarily intended to 
translate this word when they said “for 
the benefit of the estate’. If a mere 
translation had been intended, their Lord- 
ships would have said “for the sake of 
the family". It might just as well be that 
their Lordships considered this a necessary 
incident ef, the powers of the manager 
in his dealings with the onteide world. 
The rule giving protection to & transferee 
after bona fide enquiry is certainly not 
founded expressly or impliedly on any text. 
It was the logical result of the modern 
conception of the manager's powers. 

It is true that in the case of Tammireddi 
v. Gangireddi (14) the Madras High Court 
held that a new trade of a highly specu- 
lative character started by a karnavan 
without consulfing another adult mem- 
ber was not binding on the latter. In a 


(14) 70 Ind. Cas. 337; 45 M. 281; 42 FM. L. J. 570; 30 
M. L. T. 323; 16 L, W. 55; A. I. R. 1922 Mad. 236. 
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later case another Benoh of the same High 
Court in Nidavolu Atchutam v. Ratnaji (15) 
was inclined to the view that & trade 
was nonetheless ancestral because it was 
started only by the father, the finding 
being that the hardware business had 
been carried on by the father for the benefit 
of the family. I might add that the 
question whether money borrowed by the 
father on the security of the family pro- 
perty for the purpose of carrying on an 
existing family business,even though not 
ancestral, by which the family is benefit- 
ing is for necessity or for the benefit of 
the family is not necessarily the same aa 
the question whether the ultimate losses 
of such a business are -to fall on the 
minor members. 

It may, in this connection, be pointed out 
that even assuming that the relations 
inter se of the members of a joint Hindu 


family, governed by the Mitakshara 
Law, are regulated by the provisions 
of the Contract Act, it is not 


quite accurate to say that a minor cannot 
in any sense be a partner in & newly started 
business, Section 247 clearly provides that 
a person under the 2 of majority may be 
&dmitted to the benefits of partnership, but 
cannot be made personally liable for any 
obligation of the firm, but the shareof such 
minorin the property of the firm is liable 
for the obligations of the firm. Although, 
therefore, such a minor cannot be made 
personally liable for the losses suffered by 
sucha firm, it does not necessarily follow 
that an alienation of a part of the family 
property by the father for the purpose of 
supplying money needed by an already ex- 
isting profitable business belonging to the 
family cannot be "for the benefit of the es- 
tate" within the meaning of the expression 
used by their Lordships. 

But the learned Judges in Inspector 
Singh's case (4) have considered that the rule 
laid down by their Lordships in Sanyasi 
Charan Mandal's case (8) was equally ap- 
plmable to a Mitakshara family. It, there. 
fore, follows that the validity of the mort- 
gage transaction, when moneyis borrowed for 
purposes of an existing business of a family 
depends on whether this business had de- 
scended from a deceased ancestor or whether 
it was started by the present members or 
some of them even though quite a long 
time might have elapsed since it was start- 
ed. It would, therefore, be the duty of the 

(15) 92 Ind Oas, 977; 49 M. 211; 23 L, W. 193; 50M. 
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be. 208, (1926)M. W. N. 258; A, I. R. 1926 Mad, 
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creditor to make enquiries and diseover the 
origin of the particular business. It can- 
not be expected that he would ordinarily be 
allowed access to the account books of the 
borrower's firm, but he might make enquir- 
ies in good faith from persons who might 
be expected to be acquainted with its 
affairs. If after having come to know 
that the business is not an ancestral one he 
advances money, he undoubtedly takes the 
risk with open eyes. butif unfortunately 
for him he does not receive the correct in- 
formation even after due enquiries I am 
not sure whether the learned Judges meant 
that he would not be protected. Of course 
the lender could not be expected to find 
out whether it was prudent to raise money 
to continue the business which might not 
be profitable, or toclose it down: Niamat 
Rai v. Din Dayal (13). 

Coming to the facts of the present case, 
there was undoubtedly a commission agency 
business in the lifetime of the plaintiff's 
father Hardeo Das carried on in partnership 
with Kalyan Mal. After the death of the 
father it was carried on by the sons only 
oneof whom was a major. Nonetheless it 
became an ancestral business of the plaint- 
ift's family. Here the business had belong- 
ed to the family, and, therefore, the death 
of the father did not under s. 253 (10) 
of the Oontract Act dissolve the partner- 
ship as the joint family could not die, 

resent case is stronger than that of the 
-Dayabhaga family in the case of Sanyasi 
Charan Mandal v. Krishnadhan Banerji 
(8) where, as regards the ancestral business, 
their Lordships assumed that the partner- 
ship was not dissolved by the death of the 
father. 

But when on the 9th of October, 1919; 
Kalyan Mal separated there was unquestion- 
ably a dissolution of the old partnership. 
Under e. 253 (7) of the Indian Contrtct 
Act the partnership was then dissolved 
as between all the other members, 

The learned Advocate for the respondents 
relies on the statement of Sumer Ohand, a 
witness for the plaintiff, who stated that 
the old firm of Hardeo Das-Kalyan Mal 
was, after" Kalyan Mal's separation, styled 
Hardeo Das-Gulab Ohand and that formerly 
this firm carried on commission agency 
business but when the firm was styled 
Hardeo Das-Gulab Ohand it began to carry 
on wagering contracta. He also relied on 
the statement of the defendant Ram Lal 
that the business of Gulab Ohand and 
Ratan Chand was in the beginning carried 
on under the style Hardeo Das-Kalyan Mal 
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and afterwards it was carried on under the 
style Hardeo Das Gulab Chand, and that 
when Kalyan Mal separated the same’ shop 
was styled Hardeo Das-Gulab Ohand and 
the same business was earried on there. 
He alao relies on the circumstance that the 
books of the old firm were closed on the 
tth of October, 1919, on which very date 


‘the new books were opened and that an 


outsider seeing that the business of the 
same character was carried on in the same 
shop would infer that it was the same firm. 
The report of the Commissioner appointed 
by us does indicate that at least for a few 
months after the 9th of October, 1919, busi- 
ness of the same character was carried on 
as hod been carried on between 1917 and 
1919 but that afterwards the commission 
agency business dwindled and forward 
contracts in the nature of wagering transac- 
tions increased enormously. From these 
circumstances the learned Advocate for the 
respondents asks us to infer that it wasa 
continuation of the old firm and, therefore, 
an ancestral business of the plaintiff. But 
the mortgage-deed dated the 5th of Decem- 
ber, 1920, in favour of the defendant itself 
recited that after;the shop (Hardeo Das- 
Kalyan Mal) had been discontinued, the 
executants started a shop with their own 
funds styled Hardeo Das Gulab Ohand, 
though it was on the same date. The 
effect of the provisions of the Indian Contract 
Act certainly is that the old partnership 
was dissolved and a new business began, 
This new business was started, not even by 
a Hindu father but by a brother. The effect 
of the ruling in Inspector Singh's case (4) 
ja that this new business was unauthorised 
and money required for its purposes cannot 
be treated as a loan binding on the minor 
member. 

As a matter of fact on the report of the 
Oommissioner the plaintiffs caseis strong- 
er still. That report shows that the 
losses sustained by this new firm were 
mostly on account ofthe forward contracts 
or wagering transactions that were carried 
on by Qulab Chand in cotton and gold. 
He points out that no transit charges were 
debited but only differences were settled. 
His conclusion is that these large forward 
contracts were really gambling transactions, 
Such being the case they would be illegal 
debts which could not in any event be the 
subject of legal necessity. Ganpat Rai v. 
Munni Lal (16). 

Having succeeded in showing the nature 


(16) 13 Ind. Cas. 34; 34 A, 135; 9 A.-L, J. 54. 
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of these debts, the minor plaintiff is 
entitled to say that they can in no way be 
binding on him, with the result that the 
charge created by the mortgage leaves the 
joint property wholly unaffected. It may 
be a misfortune for the mortgagee that 
he might not with ordinary diligence have 
been able to discover the nature of the 
transactions which had resulted in a loss 
to the business. But he had clear notice 
that the former partnership of whigh 
Kalyan Mal was a partner had bean discon- 
tinued and a shop styled under a different 
name had been started which had incurred 
debts. In view of the most recent exposi- 
tion of the law by a Bench of this Court in 
Inspector Singh's case (4) the mortgagee 
should not have advanced the money on the 
security of the joint property. 

The result, therefore, ia that this appeal 
must be allowed, the decree of the Court 
below set aside and the plaintiff's suit for 
declaration decreed with costs in both 
Courts, 

Lindsay, J.—I agree with my learned 
brother that this appeal should be allowed. 
The lower Court was, in my opinion, right 
in holding that the decree obtained inthe 
suit onthe mortgage of the 5th December, 
1920, is not binding upon the minor appel- 
lant Ratan Chand. lt isclear that he was 
not properly represented in that suit for 
the reasons given by my learned brother. 
As for the merita of the case they are, I 
think, with the appellant. 

On the facts it appears to me to be 
clearly established that the business begun 
on ‘the 9th October, 1919, wasa new business 
and cannot be treated as the continua- 
tion of an established family business. 
Till the date in question there was being 
carried on a family business which had 
been going on in the lifetime of the father 
of Ratan Ohand and Gulab Chand under 
the slyle of Hardeo Das Kalyan Mal, the 
oda being the brother-in-law of Hardeo 

88. 

That business came definitely to an end 
by dissolution of partnership on the 9th 
October, 1919, when Gulab Chand (repre- 
senting Hardeo Das) and Kalyan Mal 
separated and divided between them the 
liabilities which the partnership had 
incurred. d 

From the examination of the books of the 
firm Hardeo Das-Gulab Ohand which came 
into existence on the day of the dissolu- 
tion of the partnership just referred to it 
is manifest that the business which Gulab 
Chand was starting was in fact a new busi- 
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ness, There was no carry over of the balance 
of the old account. The books undoubtedly 
represent the beginning of a new business. 
And in view of the recitals in the mortgage- 
deed of the 5th December, 1920, it is to 
my mind impossible for the mortgagee 
now to assert that the money he advanced 
was lent for the purpose of financing a 
business which was nothing but the carrying 
on under a new name of the ancestral family 
business which had come down from Hardeo 


gl. 

Onthis finding, if we follow thelatestdeci- 
sion of this Courtin Jnepector Singh v. Kharak 
Singhet) as Ithink "we ought, we must hold 
that Gulab Ohand who started this new 
business, could not enter into pecuniary 
engagements which, if they resulted in 
losses, would be binding upon the interest 
of his minor brother, Ratan Ohand, inthe 
family estate. ° 

My learned brother in his judgment 
has referred to the various cases in which 
the liability of a minor member of a joint 
Hindu family for debts contracted by the 
manager of the family business has been 
considered, and it must be admitted that 
there is a diversity of judicial opinion 
concerning the question whether the 
minor's liability is confined to those cases 
only in which it is shown that the family 
business is ancestral or whether it extends 
to other cases in which the business has 
not descended from an ancestor. 

There are difficulties in accepting the 
view that a family business cannot be set 
going so long as there are minor members in 
the family—a view which obviously 
imposes a fetter upon commercial enterprise 
by limiting the authority of the managing 
member to act on behalf of all, 

On the other hand, it is apparent that it 
would be dangerous to invest the manag- 
ing member with unlimited discretion in 
the conduct of a business financed from 
the funds of the family and indeed it has 
never been claimed that a managing 
member has such absolute authority to 
bind™the other members by his acts. He 
can only bind the others by acts done in 
the course of prudent mgnagement. What 
is found in the present case from examina- 
tion of the account books of the new 
business begun and carried on by Gulab 
Chand under the name  Hardeo Das- 
Gulab Chand is that the indebtedness 
which led up to the making of the 
mortgage on the 5th December, 1920, 
resulted from reckless dealings in the 
cotton and gold markets, Gulab Ohand 
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it is proved, gambled heavily ir these 
commodities and incurred huge losses. 
Andit -would be hard to discover any 
principle upon which the estate of his 
infant brother should be made liable to 
contribute. Asmy learned brother points 
out,even in the case where the father is 
the managing member of the family gambl- 
ing debts which are treated as tainted with 
immorality do not bind the infant son. 
A fortiori they would not bind in the 
case where the managing member ig a 
brother. : 

Prima facie, therefore, the debts which 
were liquidated in the, present case by 
raising money on the mortgage éf the 
5th December, 1920, are not binding upon 
the minor appellant Ratan Ohand. 

The question then is whether the mort- 
gagee, a third person, can insist that they 
are binding upon Ratan, Ohand'e interest 
in the ancestral family property mortgaged 
tohim. He may do so if he makes the 
reasonable inquiries referred to in the well- 
known case of Hunoomanpersaud Pandey v. 
Babooee Munraj Koonweree(5) cited in the 
judgment of my learned brother. The 
evidence as to inquiry proceeds from the 
witness Ram Lal who, as manager for the 
eatate of the idol Sri Thakurji, advanced 
the money. His statement does not, in 
my opinion, disclose that he made all neces- 
sary inquiries. He was told that Gulab 
Ohand owed money to 8 number of 
creditors but thers is nothing to show that 
hetook the trouble to ascertain how this 
indebtedness had arisen or what waa the 
nature of the dealings which led up to 


t. T ? 
; Ratan Lal appears to have relied mainly 
upon the circumstance that the District 
Judge had given sanction to Gulab Ohand 
as the certificated guardian of his minor 
brother to alienate the property to satisfy 
debts—and it is true that such sanction 
was, most unfortunately, given without 
any proper inquiry having been made by 
the District Judge. Indeed the whole 
business of guardianship was a blundgr for 
Gulab Chand had no right whatever to be 
appointed guardian of the property of his 
minor brother who was with him a member 
ofa joint Hindu family. And Ratan 
Ohand, the minor, is entitled to say that 
neither the appointment of Gulab Ohand 
as guardian of his property nor the sanc- 
tion to alienate the property given to Gulab 
Chand as such guardian can be relied upon 
by the mortgagee so as tobind him (Ratan 
Ohand). 
~ 


~ 
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Icome to the conclusion, therefore, that 
even on the assumption that debts incurred 
in connection with the starting ofa new 
family business could be made binding 
upon the property of a minor member of 
the family, the debts in the present case 
are, for the reasons just given, not BO 
binding and cannot be enforced under the 
decres obtained upon the mortgage of the 
5th December, 1920. 

By the Court.—The appeal is allowed, 
ihe decree of the first Court is set aside 
and the plaintiffs suit for declaration is 
decreed with coste in both Courts. 

A. Appeal allowed. 


ALLAHABAD HIGH COURT. 
Szconp Civic ApPman No. 1808 or 1926, 
December 6, 1928. 

Present :—Mr. Justice Boys. 
GOBARDHAN PANDEY AND OTHERS 
—PLAINTIFFS-~APPELLANTS 
versus 
DEBI BUX KURMI AND anorare 


—DsaFENDANTS-—HHE8PONDENTS. 

Landlord and tenant—Planting of trees in parti 
land of zemindar—Ownership of trees, whether vests 
1n zemindar. 

Where & person who plants trees on land belong- 
ing to another gives or gives up something in 
return for the permission to plant, the trees ordinari- 
ly, that is, in the absence of other special con- 
siderations, become his property, but where he gives 
or gives up nothing the property in the trees is in the 
zenwndar, |p, 791, col. 2.] 

A person who plants trees in the parti land of 
a zemindar with the permission of the zemindar but 
without giving or giving up anything in return for 


the permission is not, therefore, entitled to cut and 


remove the treea. God 

Jugdip Narain Singh v.Jokhan Ahir (3) and Ram 
Sarup v. Jagan Nath (4), followed. 

Ram Nath v. Mata Sahai(l)&nd Jaleswar Sahu v. 
Raj Mangal (2), distinguished, 

Second appeal from a decree of the Ad- 
ditional Subordinate Judge, Basti, dated 
the 14th of September, 1926. 

Mr.U.S. Bajpai, for Mr. G. S. Pathak, 
for the Appellants. i 

Mr. R. K. Malaviya, for Mr. S. N. Gupta, 
for the Respondente. 

JUDGMENT. —This is one of those 
cases of village disputes superficially petty 
but which arise with great frequency and 
the principles governing them are, there- 
fore, of some importance J am afraid that 
no prineiple laid down by this Court will 
ever penetrate to the ordinary villager* or 
petty zemindar, and he will still proceed 
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to litigation in each case according to his 
lights. The plaintiff-appellant as zemindar 
sued for a declaration of his right to two 
trees planted on parti land with damages 
for some wood sold from the trees. The 
defendants claimed to be the owners of 
the trees and that they had been planted 
by them, It is admitted that the trees 
are growing on parti land. Though the 
defendants did not plead that they had 
planted the trees by permission some evi- 
dence was apparently led without objec- 
tion, and the case was decided in the 
lower Opurts on the basis that the trees 
were planted by the defendants with the 
permission of the zemindar on parti land 
and I have to determine in this appeal 
whether the zemindar is entitled to the trees 
and the defendants entitled only tothe fruits, 


or whether the defendants are entitled to: 


both. The trial Court gave the plaintiff a 
decree, but the lower Appellate Court has 
dismissed the suit. The latter was of opin- 
ion that while formerly the decisions 
were in favour of the zemindar the trend 
of the more recent decisions was to hold 
the property in the trees to be in the 
tenant, It has relied for this proposition 
on the decision of Mr. Justice Daniels in 
Ram Nath v. Mata Sahai (l). That 
was a case of trees planted on an 
abadi site, Mr. Justice Daniela remarked: 
"The lower Court reliés on the ruling in 
Jaleswar Sahu v. Raj Mangal (2) and T 
agree with the lower Court that whatever 
views may formerly have been held the 
presumption now is that a tenant has a 
right to cut and sell trees planted by 
him". Now it is to be noted that the case 
Jaleswar Sahu v. Raj Mangal (2) which 
was followed was a case in which aten- 
ant had by the permission of the zemindar 
substituted trees, in fact a grove, for the 
agricultural cultivation. It is clear then 
that inthat case the man who planted the 
grove was giving up something. In ex- 
change for his agricultural cultivation he 
was planting trees. In other words he was 
not a gratuitous gainer by the permission 
to plant the trees. Howfar the decision 
in that case really supported a decision 
in favour of the tenant in a case where 
he had planted trees on an abadi site 
occupied by him is a question inte which 
I need not enter. It is sufficient to note 
that that case was the basis of the decision 
of Mr. Justice Daniels in Ram Nath v. 
(D 72 Ind. Oas 108; A. IL R. J923 All, 417; 90, & 
A. L. R. 479; L. R. 5 A. 40 Rev. 
(2) 63 Ind, Cas, 437; 43 A. 606; 19 A. L, J. 616, 
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Mata Sahai (1) and it is this decision of 
Mr. Justice Daniels that is relied upon 
by the lower Appellate Court in upsetting 
the decree of the trial Court. It appears 
to me that there is a manifest distinction 
between the ease ofan occupaney tenant 
substituting a grove for his agricultural 
cultivation with the permission of the 
zemindar and the case of a person plant- 
ing a tree on waste land with the permis- 
sion of the zemindar without any proof 
of nazrana or other consideration given. 
If the zemindar is not to have aright in 
the wood then, unless it be proved that 
he got some nazrana or other considera- 
tion, he would be getting nothing af all 
for the permission which he has given 
to plant trees. It would seem, then, 
prima facie reasonable that he should get 
something; and when I find that the pre- 
vious anuthoritits to which I shall pre- 
sently refer have supported the zemindar's 
right in such circumstances in the trees 
I am not prepared to deny that right in 
consequence of the judgment in Jaleswar 
Sahu v. Raj Mangal (2) which was on a 
quite different set of facts. In the present 
type of case the planter of the trees was 
giving and giving up nothing. The prin- 
ciple thatthe zemindar is entitled to the 
timber was followed in the case of Jugdip 
Narain Singh v. Jokhan Ahir (3) where 
permission had been given to plant on 
waste land and that case was followed in 
Ram Sarup vy. Jagan Nath (4) also a case 
of planting on waste land, though in the 
latter case it is nob very apparent that 
the question of permission was raised or 
considered. Those two cases are directly 
in point and the decision in Jaleswar 
Sahu v, Raj Mangal (2) does not detract 
from them, all these are in accordance 
with & reasonable principle though that 
may not have been specifically stated, that 
where the planter gives or gives up some- 
thing in return for the permission to 
plant the tree ordinarily, i. e, in the 
absence of other special considerations, 
bed®mes his property but where he gives 
or gives up nothing the property in the 
treo isin the zemindar 

In the present case itis not suggested 
that the planter, the defendant, gavé or 
gave up anything in return for the per- 
mission. 

For these reasonsI set aside the decree 
of the lower Appellate Court and restore 


(3) 5 Ind. Cas. 256. 
(4) 25 Ind, Oas. 152, 
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‘that of the Court of first instance. The 


Bppellant will have his costs throughout. 
A. Appeal allowed. 


ALLAHABAD HIGH COURT. 
BgcoNpD O1vIL Aresar No 267 or 1v27, 
December 13, 1028. 

Present :—Mr. Justice Mukerji. 
MOHAMMAD NOOR KHAN AND OTHHRS— 
PLAINTIFF3—ÀPPBLLANTS 


versus 
BANDE ALI KHAN AND OTHERS— 
DBFENDANTS— RR3PONDENTS. 

Lambardar—Power to give long leases—Agra 
Tenancy Act (TLI of 1926), s. 265. 

Except for the exigency ofa ticular year or 
Beasons it is not open to a lambardar to grant a 
lease for long years, (e g , seven years) without the con- 
sent ofthe co 


Tikam Singh v. Khubi Ram (1), followed. 

Second appeal froma decree of the Ad- 
ditional Subordinate Judge, Farrukhabad, 
dated the 11th of November, 1926. 

Mr. M. A. Aziz, for the Appellants, 


JUDGMENT.—The respondents are 
unfortunately unrepresented in this Court. 
"The learned Counsel who appears for the 
appellant, has however, put before me the 
only case which might be cited on behalf 
of the respondents, and I do not think that 
e respondents' absence really prejudices 
them. i 


The plaintiffs are co-sharers of 14 oùt of 


72 sthams and the respondent Zahur Ahmad . 


Khan is the lambardar and owner of the 
remainingsihams, Zahur Ahmad Khan fftan- 
ted a lease for seven years of a joint grove 
land in favour of rgspondent No. 1, Bande 
Ali Khan. The plaintiffs thereupon at 
once came to the Court challenging the 
validity of the lease. The suit succeeded 
in the Court of first instance but failed 
in the lower Appellate Oourt. The learned 
Subordinate Judge who heard the first 
appeal found that the rent fixed was an 
adequate one and on that ground alone 
dismissed the suit. ` ; 
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In this Court it is contended that it was 
not the adequacy of the rent which alone 
was of importance andI agree with this 
contention. The lambardar takes, by the 
lease, the joint property, out of the pos- 
session of the plaintiffs for no less than 
seven years, Nobody can foretell what the 
yield of the grove would be in future 
years. It has been held in this Court 
that except for the exigency of a parti- 
cular year or seasons it is not open to 
a lambardar to grant a lease for long 
years (e. g. seven years) without the consent 
of the co-sharers: see Tikam Singh v. 
Khubi Ram (1). It will be noticed that 
under the new Tenancy Act, the powers 
of a lambardar have been defined and 
among the powers conferred will not be 
found a power to grant a long lease: 
see 5. 265 of Act III of 1926. The 
lease in the present case precedes the 
passing of the Act and the present law, 
thereforé; does not apply but the law, 
enacted in 8, 265 does recognise the law 
as has been laid down by this Court in 
a number of cases, ending with the case 
quoted above, 


Holding as I dothat it was incompetent 
on the part of the lambardar to grant 
the lease, I allow the appeal, set aside the 
decree of the Court below and restore the 
decree of the Court of firet instance. The ap- 
pellants will have their costs throughout, 


A. Appeal allowed. 


(1) 30 A. 163; A. W. N. 1908)56; 5 A. L. J. 173. ` 
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OUDH CHIEF COURT, 
MiISORLLANSJUS ÁPPBAL No 41 oF 1923. 
November 19, 1928. 
Present:—Mr, Justica Hasan, Acting Chief 
Judge, and Mr. Justice Misra. 
BABO SAGAR alias LAL AND ANOTHRS 
—DEFRNDANTB8 —ÁPPELLANTS 


Versus 

LAOHHMAN— PLAINTIFF AND OTHE3S — 

DarSNDANTS —RSPONDENTS, 

Oudh Rent Act (XXII of 1886), Chap. VI¥-A, s. 
107—Resumption of rent free land —Deciswn by 
Revenue Court that land had lost the character of 
grove, finality of—Jurisdiction of Cw Courts. 

The decision of a Revenue Court that a plot of 
land sought to be resumed under the provisions of 
Ohap. VIL-A of the Oudh Rent Act, 18 6, had loss 
the character of a grove, is final and cannot be 
assailed in the Civil Court. [p. 753, col. 1 

Bhagwan Din v. Jagmohan penah Lin followed. 

Lal Jagdish Bahadur Singh v. Hagho Ram (4) 
distinguished. 

A grove-holder is neither a tenant nor can he be 
treated as such since he does not pay rent, nor can 
he be considered to be liable to pay rent, until rent 
has actually been assessed upon the said land. [p. 
755, col. 1.] 


Miscellaneous appeal against an order of 
the Sub-Judge, Lueknow, dated the llth 
May, 1928, setting aside a decree of the 
Munsif, South Unao, dated the 23rd of 
December, 1926. 

Mr. Radha Krishna, for the Appellants. 

Mr. Hakimuddin, for the Respondents. 


JUDGMENT. 

Misra, J.—This is an appeal arising 
out of an order of remand passed bythe 
Subordinate Judge of Lucknow, dated the 
llth of May, 192. 

The suit in waich this orderof remand 
was passed was a suit for possession ofa 
grove No. 102 old 218 new, situate in village 
Terha, District Unao. The allegations 
upon which the plaintiff-respondent 
brought the present suit were to the effect 
that he was the owner of the said grove 
aud the Revenue Oourt had wrongfully 
decreed resumption thereof on the ground 
that itno more retained the chiracter ofa 
grove, The plaintiff, therefore, alleged 
that his dispossession was wrongful aad 
being a grove-holder he was entitled to 
bring the present suit and get the ques- 
tion decided by the Oivil Court that 
the plot still retained the character of a 
grove. . 

The defendants contested the suit mainly 
on two grounds, namely, that the plot in 
Suit had lost the character of a grove 
and that the Civil Court had no jurisdiction 
io go behind the decision of the Revenue 

ourt. 


The learned Munsif, South Unao, who 
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tried the suit was of opinion that the 
decision of the question that the plot io suit 
had lost the character of a grove could not 
bere-opened by the Civil Court aud that 
the decision of the Revenue Court on the 
point was final. In this view of the case 

. he did not try the question as to whether 
the plot in suit still retained the character 
of a grove. He, therefore, dismissed 
the suit by his decree dated the 23rd of 
*December, 1926. 

The plaintiff carried the matter further 
in appeal and the learned Subordinate 
Judge of Lucknow who heard the appeal 
has taken a different view. He has held 
that the Oivil Oourt has got the jurisdic- 
tion to decide as to whether the plot still 
retains the character of a grove and 
whether under those circumstances the 
plaintiff could be held to bea grove-holder 
or not. Taking this view of the case he 
set aside the decree of the Munsif and 
remanded the case for decision on the 
merits. It is against this order that tha 
present appeal has been brought. 

The main question, therefore, for decision 
before us is whether in a case like the 
present one, the decision of the Revenue 
Court can be considered final and whether 
it is open to the Civil Court to go behind 
the said decision. 

We have heard the parties at con- 
siderable length and have come to tha 
conclusion that the view taken by the 
learned Maunsif is correct, and his decision 
must, therefore, be restored. We now 
proceed to give our reasonsfor having coma 
to this conclusion. 

Proceedings for resumption in Oudh 
are governed by Ohapt. Vil A of the Oudh 
Kent Act (XXII of 1880). Saction 107-4 
of that Ohapter lays down that noihing in 
that Ohapter should apply to a grove so 
long as ıt retaias ita character as such. 
Section 107-A lays down that a proprietor 
of a mahal or part ofa mahal may sue to 
resume possession, Or to have rent assessed 
offany land situate in such mahal or part 
of a mahal purporting to be held rent-free 
whetner by grant in writing or otherwise. 
lt is admitted in this case asis the rule 
in all such similar cases, that no rent was 
paid by the respondent in respect of the 
plot in dispute which was held rent free, 
Under those circumstances the remedy 
resorted to by the defendants-appellants 
by taking proceedings for resumption under 
Ohap. VILA against the plaintiff-respond- 
ent were fully justified by the provisiona 
of a, 107-À, The only defence which 
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could have been raised by the plaintif of 
the present suit, who was the defendant 
in the Revenue Court, in order to oust the 
jurisdiction of that Oourt, was by alleging 
that the grove in dispute still retained 
its character as such. This defence was 
raised but was finally rejected by the Board 


of Revenue by its order dated the 15th- 


May, 1925. The Board of Revenue held as 
was held by the Oourt of first appeal that 
the plot in dispute had ceased to retain the, 
character of & grove. 

it appears to us that reading the resump- 
tion Ohap. VII(A) with s 108, el. 5 (a) 
it must be held that the Revenue Ooftris 
have exclusive jurisdiction to take cogniz- 
ance of suits brought for resumption of or 
assessment or enhancement of rent on land 
held rent free. Ifthe Revenue Courts have, 
therefore, exclusive jurisdiction to entertain 
and decide such a suit it Should he clear 
that they must also be considered to have 
exclusive jurisdiction to try an issue which 
would be necessary for them to do, in 
order to take cognizance of a suit of the 
description mentioned in cl. 5 (a) and that 
their decision so arrived at cannot be 
impugned by an unsuccessful litigant who 
brings a suit for the purposein the Civil 
Court. We are, therefore, of opinion that 
the decision of the Revenue Courts in the 
present case on the question whether the 
plot in suit still retains the character ofa 
grove or not must be deemed as final 
and cannot be assailed by the plaintiff- 
respondent in the Civil Court. We- are 
supported in this view by & decision of the 
late Court ofthe Judicial Commissioner of 
Oudh reported as Bhagwan Din v. Jagmohan 
Singh a Mr, Lindsay (now Sir Benjamin 
Lindsay) held in that case that a Revenue 
Court had exclusive jurisdiction to resume 
lands granted for the purpose of planting 
groves which had subsequently lost their 
character as auch and to decide the question. 
We are in entire agreement wich that 
opinion. 

"We would in this connection refer to two 
other cases, one decided by the AllahaBad 
High Oourt and the other decided by a 
Single Judge of this, Court. The decision 
of the Allahabad High Court to which we 
would like to refer is the decision report- 
ed. as Baljit v. Mahipat (2). It has been 
held by the Allahabad High Courtin 
that, case that where a matter, exclusively 
within the jurisdiction of a Court of 


UE RIO e 
(2) 49 Ind Oas, 118; 41 A. 203; 17 A. L. J. 60, 


a ~ 
^ 
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Revenue, has been tried and decided by 
that Court as between the parties, no euch 
subsequent suit will lie in the Civil Court 


.having for its sole object the annulment 


of the decree passed by the Court of 
Revenue. The Single Judge case of this 
Court will be found reported as Dilawar 
Khan v. Kulsum Bibi (3), This was acase 
in which it was held that whereina suit 
between the parties, a Revenue Court decid- 
ed that the plaintiff of that suit was a 
tenant-in-chief and not a sub-tenant, no 
civil suit could subsequently be maintained 
by a defendant of that suit for a declara- 
tion to the effect that it was he who was 
the tenant-in-chief and that the plaintiff 
was his sub-tenant. 

The same rule of law is laid down in 
Smith's Leading Cases, Volume II, 12th 
‘Edition at page 755. The rule enunciat- 
ed is in the following words: 

“That the judgment of a Court of excla- 
sive jurisdiction, directly upon a particular 
‘point is, in like manner, conclusive upon 
the same matter between the same parties 
coming incidentally in question in another 
Oourt for a different purpose”. 

It was argued on behalf of the plaint- 
iffrespondent that where a grovs- 
holder was illegally dispossessed by the 
landlord whether out of Oourt cr through 
the Rent Court, a suit for recovery of tke 
grove-land could be successfully brought 
in the Civil Oourt. The learned Advocate 
forthe respondent relied upon the decision 
of one of us reportedin Lal Jagdish Bahadur 
Singh v, Ragho Ram (4). To that caseit was 
no doubt held that where a grove-holder 
was ejected illegally by the landlord 
whether through the Revenue Oourt or 
out of Court, a suit for possession by him 
would clearly lie in the Civil Oourt and 
he would not be barred from pleading 
that he wasa grove-holderand had been 
wrongfully ejected by the Revenue Oourt. 
In our opinion this decisiom does not 
in any way help the plaintiff- respondent. 
If a landlord dispossesses a grove holder 
the latter's remedy is obviously to bring 
a suit against the landlord for recovery 
of possession of his grove land in the 
Oivil Court for the purpose. Such a 
suit cannot obviously be brought in the 
Revenue Uourt because a grove holder has 
been held not to be a tenant. 


e 
(3) 93 Ind. Cas. 02; 30 W. N. 210; A. I. R. 1926 
Oudh 205; L. R.7 A. (0.) 79: 13 O. L. J. 496. 
(4) 91 Ind. Oas. 319; 29 O. O. 271; 3 0. W. NI 
499: 13 O. L, J. 265; L. R. 7 A, (O} 237; A. I, R. 
1926 Oudh 458, 


* 
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We might in this connection refer to 
& ruling of the late Court of the-Judicial 
Commissioner of Oudh reported as Durga 
Prasad v. Ram Charan (9) where it was 
clearly held that the mere fact that the 
land is liable to resumption or assessment 
of rent on the ground thata grove had 
ceased to exist would not make the grove- 
holder a tenant liable to ejectment by notice. 
Similarly if a landlord issues a notice of 
ejectment against a grove-holder and etreata 

im as his tenant, as he must be presumed 
to do when he issues a notice of eject- 
ment against him such a notice must be 
considered to be invalid and the eject- 
ment of the grove holder in pursuance of 
such a notice must be deemed to be an 
illegal ejectment and it would be open to 
the grove-holder to bring a suit for pos: 
session against the landlord in the Civil 
Court. This is all that was decided in 
Lal Jagdish Bahadur Singh v. Ragho Ram 
(4) the decision not having gone further. 

It was also contended on behalf of the 
plaintiffrespondent that it had been held 
in. some cases by the Board of Revenue 
that it wasopen to the landlord to issue a 
notice of ejectment if the land on which 
the grove previously stood had lost its 
character as such, Consequently if a 
suit to contest that notice was brought 
in a Revenue Court, such Court must 
.be considered to possess jurisdiction to de- 
cide the question whether the plot had 
lost the character of a grove or not. The 
argument advanced was to the effect that 
if the Revenue Court decided this ques- 
tion and if the Civil Court was to be 
bound by it, à grove-holder had no remedy 
in ease a notice of ejectment was issued 
against him through the Revenue Courts. 
Our reply to that contention is that in 
our opinion the proper remedy for a 
landlord to adoptin such a case is not 
to issue a notice of ejectment against 
the grove holder but to take resumption 

roceedings against him under Qhap. 

II (A) since a notice of ejectment could 
only be issued against a perspn who is 
a tenant or who could be treated as 
such. it appears to usto be clear that 
a. grove-holder is neither a tenant nor 
can he be treated as such since he does 
not pay rent, nor can he be considered 
to be liable to pay rent, until rent has 
actually beemassessed uponthe said land. 

We are, therefore, of opinion that the order 


* of remand passed by the learned Subordi- 


(5) 48 Ind, Oas, 417; 5 O. L. J. 639. 
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nate Judge cannot be maintained, We, 
therefore, accept this appeal, set aside 
the order of remand passed by the learned 
Subordinate Judge and dismiss the plaint- 
iffs-respondent’s suit with costs in all the 
“ran Oourts. 

Hasan, Actg. O. J.—I agree that the 


* appeal should be allowed and the decree 


of the trial Oourt restored. It is quite 
clear to my mind that the Oourts of 


. Revenue for the purpose of deciding cases 


of resumption ofland under the provisions 
of Ohap. VIIA of the Oudh Rent Act, 
1886, have exclusive jurisdiction in that 
behalf. That jurisdiction is, however, ex- 
pressly withdrawn by the Legislature in 
case where resumption is sought of a 
piece of land which retains the character 
of a grove, This is clear from s. 107. 
It followe, therefore, that with a view to 
acquire or to divest themselves of such 
a jurisdiction the Courts of Revenue must 
in the very nature of thinga decide the 
question if it is raised as to whether the 
subject-matter of resumption retains the 
character of a grove or not. It further. 
follows that the Courts of Revenue must 
be deemed to be possessed of jurisdiction 
to decide the issue just now mentioned. 
Therefore, ihe finding of the Court of Re- 
venue in the present case that the land 
in question no longer retains the character 
of a grove isa finding of a Oourt possess- 
ed of exclusive juriedietion in the subject- 
matter of this litigation and is conclusive. 

By the Court.—The appeal is allowed 
the order of remand passed by the learned 
Subordinate Judge is set aside and the 
plaintiff-respondent's suit is dismissed with 
costs in all three Courts. 

A. Appeal allowed, 


OUDH CHIEF COURT. 
Ssconp Civic ApPPBíL No 29 or 1928. 
September 29, 1928, 
Present: —Mr Justice Raza and Mr, 
Justice Misra 
JIYAOO SINGH—DRFBSDANT— 
APPELLANT 


versus 
JAGESHAR SINGH-—-PGAINTIRR— 
RASPNNDENT, 
Pre-emvtion—Construction of document—Dispute as 
to succession between widowed daughter-in-law and 
reversionary heirs of IImdu—Sale by reversionary 
heirs of moiety of property for ascertained sum dur- 
ing pendency of dispute—Vendors out of possession— 


= 
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Major portion of sale consideration left with vendee 
to meet expenses of litigation—Sale, whether sale of 
doubtful right and of share in law suit—Sale, whether 
gives rise to right of pre-emption. 

Where, during the pendency of a dispute as to the 
succession to the property of a deceased Hindu 
between the deceased's widowed daughter-in-law 
and his collateral heirs who were under the Hindu 
Law, entitled to succeed, but who were 
possession, a sale was effected by the collateral heirs 
ofa moiety of the property for an ascertained sum, 
a major portion of which was left with the vendee 
to meet the expenses of the litigation relating to the 
property from time to time: 

Held, that the transaction evidenced by the sale- 
deed wasan out and out sale in present? and nota 
sale ofa doubtful right, and a definite sum having 
been stated in the deed as the sale-price, the trafie- 
action was one which could give riseto a right of 
pre-emption. [p. 758, col, 2] 

he mere circumstance that a person is out of 
In would not alone justify s Court in hold- 

g that a sale by him of his share in regard to 
which there isa dispute, isa sale of a share in a law 
suit. It must further appear that the right sold was 
really a doubtful right lp. 758, col 1] 

, No definite rule can be laid down for determining 
in what cases such aright must be held to be doubt- 
Ibid it must depend upon the facts of each case. 

i 
' Aida Wahid Khan v. Shaluka Bibi (1), distingu- 
ished. 


Mirza Mohammad Abbas Ali Khan Bahadur v. A. ` 


ieros (2), Khurshaid Ali v. Rashid Husain (3) and 

abu Lal v. Ali Ahmad Khan (4), referred to. 

Gajadhar Prasad v Manra Khan (5) and Ram Pher 
Bingh v. Sheo Saran Bingh (8), relied on. 

Second appeal against a decree ofthe Addi- 
tional Subordinste Judge, Sultanpur, dated 
the 24th October, 1927, modifying that of 
the Munsif, Musafirkbana at Sultanpur, 
dated the Ist August, 1927. 

Messrs. R. D Sinha and A. C. Mukherji, 
for the Appellant, 

Messrs. Bhagwati Nath and Bishambhar 
Nath, for the Respondent. 


JUDGMENT.—This is an appeal ariz- 
ing out of a pre-emption suit. 

The facts of the case are that one Rama- 
nand Singh was the original owner of 
certain properties situate in villages 
Sarangpur, Ahrani and Pipri, Perganna 
Barausa, District Sultanpur, and died in 
1925, leaving behind him his widowed 
daughter-in-law, Musammat Marjadi Kus» 
and the defendants Surajpal Singh, Mah- 
pal Singh and Lakhmi Singh (defendants 
Nos, 2, 3and 4) as his «ollateral heirs. On 
his death Musammat Marjadi Kuar, his 
widowed daughter-in-law, applied for 
mutation of namesin respect of the said 
property in her own favour. The afore- 
said defendants raised objection in the 
Revenue Oourts to mutation being effected 
in favourof Marjadi Kuar. The plaintiff, 
Jageshar Singh, was also an objector in 
the same proceedings. During the course 
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of mutation prceeedings the defendants 
Nos. 2 to 4 named above executed a sale- 
deed in favour of defendant No. 1, Jiyaoo 
Singh, whois now the appellant before 
us, on the 22nd of March, 1926. By virtue 
of thet sale deed defendants Nos. 2 to 4 
transferred a moiety of the properties 
belonging to Ramanand Singh, and to which 
they alleged they were entitled, for Rs. 1,000. 
Under the terms of the sale deed Rs. 200 


- alone “were paid to the vendors at the time 


of the execution of the eale-deed and the 
remaining Re, 800 were left with the vendee 
Jiysoo Bingh for meeting the expenses of 
the litigation relating to tbe property in 
suit from time to time. It might be 
mentioned here that although Musammat 
Marjadi Kuar was successful in obtaining 
mutation in hsr favour from the lowest 
Revenue Court, yet she subsequently died 
and the mutation of names was ultimately 
effected in favour of the defendants Nos. 
9 to 4 who were the collaterals of Ramanand 
Singh and were entitled tothe entire pro- 
perty left by him. 

The plaintiff-respondent, Jageshar Singh, 
has brought the present suit for pre- 
emption in respect ofthe half share trans- 
ferred by defendants Nos. 2 to 4 in favour 
of defendant No, 1 under the sale-deed 
mentioned above. He claimed pre-emp- 
tion on the payment of Rs. 175 only which 


had been paid to the vendors at the time- 


of the execution of the sale-deed. He 
claimed pre-emption on the ground that 
he was preferentially entitled to the pro- 
perty in suit, is being situate within Mahal 
Ramanand Singh in which he himself was 
a co-sharer. 

The defendant-appellant Jiyaoo Singh 
contested the suiton two grounds. Firstly, 
that the eale evidenced by the deed dated 
the 22nd of March, 1928, was merely a sale 
of a law suit and eould not, therefore, form 
the subject of pre-emption and, secondly, 
that ifthe plaintiff be held entitled to pre- 
empt he must be ordered to pay Ra. 1, 000, 
theprice of the property entered in the 
sale deed. . 

The learned Munsif of Musafirkhana at 
Sultanpur by his decree dated the lst of 
August, 1927, held that the deed in suit was 
not asale of a doubtful claim amounting 
to a sale of a law suit but was a sale relat- 
ing to the property belonging to the vend- 
ors and was, therefore, one” which could 
validly giverise toa right of pre-emption. 
He found that the actual price paid was 
Rs, 175, Rs 25 having been spent in purchas- 
ing stamp and meeting other costa of 
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execution of the deed. and this the vendee 
was bound in law to bear. On these findings 
he decreed the suit of the plaintiff-respond- 
ent Jageshar Singh and gave him a decree 
in respect of the property covered by the 
sale-deed on payment of Rs. 175. 

The vendee appellant Jiyaoo Singh ap- 
pealed. to the Court of the Additional Sub-, 
ordinate Judge of Sultanpur, who passed a 
decree dated the 24th of October, 19:7, allow- 
ing his appeal to this extent that he decreed 


pre-emption in favour of the respdndents e 


on payment of Ra. 1,000 instead of Rs. 175 as 
decreed by the learned Munsif. On an inter- 
pretation of the sale deed he agreed with 
the learned Munsif and came to the conclu- 
sion that the transaction was nota sale of 
doubtful rights which could be considered 
as a salo of a share in a law suit and as 
such not liable to pre-emption. 

The vendee Jiyaco Singh has now appeal- 
ed to this Court. The case was originally 
set down for hearing before one of us but 
as it appeared that the question involved 
was one of importance it was referred for 
decision to a Bench of two Judges and the 
cage is now before us, 

The case has been argued at great length 
and the only point which we have to 
decide is whether the transaction evidenced 
by the sale-deed of the 22nd of March, 1928, 
amounts to sach a sale of the property 
covered by it as would validly give rise 
to aright of pre-emption or whether it is 
merely asale of a doubtfal claim falling 
within the description of a sale of a share 
in a law suit which would not give rise toa 
right of pre-emption. . 

We have read the deed carefully and have 
come to the conclusion that on a proper 
interpretation of the same it cannot be held 
to be a sale of a law suit, and we now pro- 
ceed to give our reasons for holding this 
opinion. The deed recites that the property 
belongedto Ramanand Singh and on his 
death the vendors were his nearest colla- 
terals and that Musammat Marjadi Kaar 
had no right to the property in suit. It 
further states that the said lady had filed 
an application for mutation of her own 
name after the death of Ramanand Singh 
to which the respondent Jageshar Singh 
and other persons as well as the vendors 
had objected. It was further stated in the 
deed that a litigation (muqidma bazi) was, 
therefore, going onin the Revenue Oourts 
and as the ventlors were not possessed of 
sufficient means to fight the case they were 

' compelled to transfer a half share in the 
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appellant Jiyaoo Singh for a sum of 
Rs. 1,000, Out of this sum, a sum of Rs. 200 
was stated to have been received by the 
executants for their own expenses as well 
a3 to meet the costs of the stamp and 
registration of the deed, and a sum of 
Rs 800 was left with Thakur Jiyaoo Singh 
for the purpose of fighting out thecase, It 
was further stated in the deed that the 
consideration for the sale had been fixed at 
Rs. 1,000 which was to be treated as the 
purchase money (zar saman) and that if the 
vendee had to spend more than Rs, 800, left 
with him for the litigation expenses he would 
ngt be entitled to recover it from the 
vendors and if he spent less they would not 
be entitled to claim any refund of the said 
amount. In the end the deed was described 
as a deed of absolute sale (bainama 
qatat). 

From the provisions of the deed which 
we have atated above it would be clear that 
the price fixed in the deed was an ascertain- 
ed sum, it being Rs. 1,000. It would also 
&ppear from the terms of the deed itself as 
well as from the faeta proved that there waa 
no doubt of any sort as to the rights of the 
vendors Burajpal Singh and others. 
Musammat Marjadi Kuar being the 
widowed .daughter-in-law of Ramanand 
Singh could not be considered to have any 
right to the property left by him under 
Hindu Law, her husband having predeceased 
Ramanand Singh. The appellant has not 
drawn our attention to any circumstances 
which might enable us to hold that the 
right of the vendors in this case was a 
doubtful one. It was only pointed out that 
the vendors were out of possession and 
consequently tha sale of the property mugt 
be held to be a sale of a law suit. We 
regret that that circumstance alone, unless 
itis accompanied by other circumstances, 
would not justify us in holding that the 
property sold was merely a law suit. In 
Abdul Wahid Khan v. Shaluka Bibi (1) a 
guit for pre emption brought by the appel- 
lant Abdul Wahid Khan was dismissed on 
the ground that he had previously denied 
the title of the respondent Musammat 
Sheluka Bibi and which had compellei her 
to raise money to defray the costa of a suit 
to recover her share and the consideration 
ofthe sale deed executed by her was for 
the purpose of providing the money 
necessary for carrying on the suit, the 
amount of which could not be estimated. 
In these circumstances the Privy Council 

1) 210. 498; 21 T. A. 26; 6 [x P. O. J. 399; Rafique | 
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dismissed the suit holding the transaction 
to beone which should be called a sale of 
a share in law suit, We asked the learned 
Advocate for the appellant to point out to ug 
whether the respondent Jageshar Singh had 
at any time denied the title of the vendors of 
the appellant, namely, Surajpal Singh and 
others. He had frankly admitted that he 
was unable to do so, We are, therefore, 
complled to hold that the two elements, 
namely, denial of theright of the vendors 
by the person claiming pre-emption and 
the sale price being not an ascertained one 
were not present in the present suit and 
eonsequenily the present case was one 
which could clearly be distinguished from 
the ease decided by their Lordships of the 
Privy Council. 


Our attention was next drawn to three 
cases decided by the late Qourt of the 
Judicial Commissioner of Oudh reported as 
Mirza Mohammad Abbas Ali Khan Bahadur 
v. A. Quieros (2), Khurshaid Ali v. Rashid 
Husain (3) and Babu Lal v. Ali Ahmad 
Khan (4). In these cases it was held that 
where properly was not in possession of 
the vendor at the time of the sale and he 
had only & doubtful right to recover it, the 
sale could not be considered to be such a 
sale of the proprietary or under-proprietary 
tenure or a share of such tenure within 
the meaning of s, 9 of the Oudh Laws Act 
as could give rise to a right of pre-emption. 
We do not dissent from the view laid down 
in these cases though we must state as was 
pointed out in a subsequent decision of the 
game Court in Gajadhar Prasad v. Manra 
Khan (5) that the mere fact that a person 
is out of possession would not alone 
justify & Courtin holding that the sale in 
dispute was & sale ofa share ina law suit 
if unaccompanied by other circumstances. 
It mustin, our opinion, further appear that 
the right sold was really a doubtful right. 
No definite rule can be laid down for 
determining in what cases such a right 
must be held to ba doubtful. It must 
depend upon the facts of each case, If it ig» 
found thatthe property sold consisted 
merely of a doubtful right, the rule laid 
down in the three cases mentioned above 
would apply. In conclusion we would also 
like to refer to a recent case of thia Coars 


(2) 90 O. 88. 

(3) 9 O. O. 331. 

(4) 89 Ind. Cas. 110; 25 O. O. 258; 9 O. L. J, 317; V Ü, 
P.L R.(O)71; A LR. 1922 Oudh 223, 
(5) 68 Ind. Cas. 084; 8 O. L, J. 403; 4U, P, L. R. (0) 
41; A. L R, 1922 Oudb 156, 
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which is reported as Ram Pher Singh v. 
Sheo Saran Singh (6). It washeldin that 
case that before a pre-emptor can succeed in 
such acase he mustassert title inthe vendor 
and he must aleo show that the deed of con- 
veyance is oneevidencing a transaction of 
out and out sale, andnot merely apromiseto 
sell the property in future. It was also held 
in that case that the fact that the vendor is 
outof possession or in possession would not 
matter, It was further laid down that the 
“price must be stated or ascertainable at the 
time of the execution of the deed, and, 
therefore, where a conveyance was executed 
in consideration of a price and also a 
promise to do certain things which was 
to cost an indefinite sum of money, the 
conveyance would notgiverise to & right 
of pre-emption. We are in entire agree- 
ment with the view of law laid down by this 
Oourt in that case. 

On the interpretation of the deed in suit 
and on a consideration of all the cir- 
cumstances, we are driven to the conclusion 
that though the vendors in the present 
case were out of possession at the time of 
the execution of the sale-deed in suit, yet 
their claim which formed the subject of 
the transfer could not be considered to bea 
doubtful claim, nor could the sale be 
considered to be a sale of rights to come 
into existence at some future time or a 
mere promise to sell the same rights at 
some future time; nor could it be said that 
ihe sale was not for a definite sum mention- 
ed in the deed. The conclusion at which 
wehave, therefore, arrived, a8 will appear 
from what we have stated above, is that 
the sale in the present case was an out and 
out sale in presenti, that it was not a sale 
of adoubtful right and that a definitesum 
was statedin the deed as the sale price 
for which the property was sold. Under 
these circumstances we hold that the 
transaction evidenced by the sale-deed 
dated the22nd of March, 1926, was one 
which could give rise to a right of pre- 
emption and that the Courts below were 
right in allowing that right to prevail. 

We, therefore, dismies this appeal with 
costs. 

a. H. Appeal dismissed, 

(6) 921nd, Oas.757; 30. W.N. 138; A.L R. 1926 
Oudh 196, : 
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OUDH CHIEF COURT, . 
Sgoonp Orvir AePBAL No. 239 or 1928, 
November 6, 1928. . 
Present :—Sir Louis Stuart, Kr., Ohief 
Judge, and Mr. Justice Pallan. 
AMIR AND ANOTBEÉR—DREBNDANTS — 
APPRLLANTS 


versus 

MOHAMMAD BAKHSH-—-PLAINTIRE— 
AND OTHRRS — DEFENDANTS — RB3PONDENTS. 
Oaths Act (X of. 1878), 8. 9—'Party', meaning of— 


Agreement by duly authorised agent to abide hy oath 
validity of. VN 


The word 'party' ins 9 of the Oaths Act includes 
& duly authorised representative and it is com- 
petent toa duly authorised agent to make an offer 
to abide by an oath (p. 761, col. 11 


Wasi-ul'zaman Khan v. Faiza Bibi (2), followed. 
Sadashiv Rayaji v. Maruti Vithal (1), dissented 
from, 

Second appeal against a decree of the 
Subordinate Judge, Malihabad at Lucknow, 
dated the 10th April, 1928, confirming that 
of the Munsif, South Lucknow, dated the 
24th September, 1927, 

Mr. Ram Prasad Varma, for the Appellants. 

Mr. Ali Raza, for the Respondents. 


JUDGMENT.—This second appeal 
arises in the following circumstances: The 
plaintiff, Mohammad Bakhsh, entered into 
8 partnership in 1925 with AbdulSubhan 
Khan and Noor Mohammad to manufacture 
soap. He advanced one thousand rapees 
which wasto be usedin the partnership 
and it was agreed that this amount should 
be re-paid to him in any circumstances 
from the concern. The defendants, Amir 
and Munir, entered into an engagement as 
sureties to the plaintiff forthe re-payment 
of this amount. On the 12th March, 1927, 
Mohammad Bakhsh instituted a suit in 
the Court of the Munsif, (South) Lucknow, 
against the four defendants on the fol- 
lowing pleas. He said thathe had only 
been paid Rs. 475 out of the one thousand 
rupees advanced, He asked that the 
partnership should be dissolved, He sued 
to recover Rs, 525 the balance of theone 
thousand rupees advanced, Rs. 350 as 
profits and Rs. 250 as share of the stock. 
The four defendants were all ,represented 
by the same Oounsel Mr, A O. Ghose and 
Mr 8. N. Roy toeach of whom a vakalat- 
nama was given in similar terms. We 
have gone through this vakglatnama and 
we translate the portions which have basar- 
ing on the matters in dispute as follows: 

They gave authority to the Counsel “to 
flle compromisesand confessions of judg- 
ment" on their clients’ hehalf. They gave 
authority to the Counsel to submit the dis- 
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putes to arbitration and they ended up with 
the following words: 

"We accept all acts done and every- 
thing executed byour Pleader and approve 
of them. They will be considered as dora: 
by ourselves,” 

The matter was referred to the arbitra- 
tion ofa certain Bhulai carpenter. Bhulai 

"filed anawardin which he stated that the 
defendants should pay to the plaintiffs 
Rs, 525 claimed in respect of the thousand 

.rupees advanced, Rs. 250 for the share of 
the stock and Rs. 314-10 for profits. He 
reduced the claim by Rs, 35-6 only. The 
foyr defendants filed objections against this 
award, These objections came on for hear- 
ing on the 24th September, 1927. On that 
day the defendants had no evidence tosup- 
port their objections, Their objections 
were objections of fact complaining against 
the conduct qf the arbitrator, and they were 
in no position to support them on that day. 
In view of the fact that there was no evi- 
dence to support these objections thesa 
objections would ordinarily have been dig» 
missed unless an adjourned date for hearing 
had been fixed. There is a finding of fact 
that on that date the defendants Abdul 
Subhan Khanand Noor Mohammad were 
present in Court. Amir and Munir were 
not present in Oourt but they were re- 
presented by the Counsel to whom we have 
already referred, We now quote the re- 
corded proceeding of the learned Munsif. 
“At this stage Pleader for defendants 
states: ‘if the plaintiff states on oath with 
the Quran in his hand that the books of 
account prior to the 26th November, 1926, 
are with the defendants, then the suit for 
Rs. 1,125 and for dissolution of partnership 
be deereed with costs. The award may be 
n 

"Pleader for plaintiff states, My olien 
is willing to take the required ed I tere 
no objection to the award being set aside." 

“Order: The award dated 12th September 
1927, is hereby set aside with the consetit 
of the parties,” 

* "The plaintiff on oath with Qaran ih 

and: ‘My suit is correct. All the books of 
account including those prior*to the 26th 
November, 1926, are with the defendants 

Defendants’ Pleader states: I pray that 

J my cen ai a allowed to pay the de- 
creta] amoun instalments, intiff 
ns) opposes the award,’ oes ne 

apparently means that the plainti 

Pleader opposed the application to aor 

amountin instalments. Thia seems clear 
fron what happaaed sabsaqueantly; “Ordered 
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the prayer for instalment cannot be 
granted as there is nothing to show that 
the defendants are unable to pay the dec- 
retal amounts,” 

All the four defendants then appealed 
against this decision. The learned Judge 
of the lower Appellate Court: dismissed the 
appeal of Abdul Subhan Khan and Nur 
Mohammad but modified the decreeas against 
Munirand Amirin the following manner. 
He found thatit wasclear that the plaintiff 
Mohammed Bakhsh had not claimed against 
Amirand Munir more than the Ri, 525 
alleged to be due from them as sureties. As 
they were not partners in the soap business 
they could not be held liable for anything 
more, So he reduced the decretal amount as 
against them to Rs. 535. Amir and Munir 
appeal here againstthe decree as modified. 
Addul Subhan and Noor Mohammed have 
taken no stepsand Mohammad Bakhsh has 
not objected to the reduction ofthe amount 
as against the present appellants, 

The appellants here are in a difficult posi- 
tion. If they were not bound by their 
Counsel's agreement to accept a decree on 
the basis of the oath of Mohammed Bakhsh 
they had to return to the arbitration award 
which could not be held to have been set 
aside as against them unless they accept 
the action of their own Oounsel, for it 
was their Counsel who agreed to the with- 
drawal of the award and if he was not 
authorised to do so the award would still 
stand. The objections that they brought 
against the award were not supported by 
evidence. They were not entitled to any 
adjournment to obtain further evidence 
and their objections should have been dis- 
missed as being baseless, The result would 
be that they would be left liable to satisfy . 
Rs. 1,089-10 instead of Rs. 525 under 
the present decree. Thus it is really to 
their interest to have this appeal dismissed. 
We have, however, heard the arguments 
of the learned Counsel upon the point of 
law that he has advanced. He has put his 
case as well as it could be put and has 
brought out the different views of the law 
most satisfactorily. But before we proceede 
to the different views of the law we have 
first to decide on the construction of the 
power-of-attorney to whith we have already 
referred.. We have no doubt whatever upon 
reading this power-of attorney that the: 
Gounsel concerned were given the fullest 
possible authority to do whatever they wish- 
ed on b: half of their clients so long as the 
legal proceedings lasted. The learned 
Counsel would have us read the latter part 
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of the power-of-attorney as being governed 
by the previous part, but we find that the 
latter part is independent of the previous 
part. The parties agreed to accept all acts 
done by their Counsel, It is not said that 
they agreed to accept all “such acts" or 
“all acta as aforesaid.” There are no qualify- 
ing words. The last paragraph standing 
alone given as complete an authority as it is 
possible to conceive. Having arrived at 
this decision on the question of construc- 
tion wę proceed to look at the views prevail 


"ing in other High Courts. It is true that in 


a cage decided by a Bench of the Bombay 
High Oourt: Sadashiv Rayaji v. Maruti 
Vithal (1) it was laid down at page 458*: 

“Again, it may well be doubted whether, 
under Act X of 1873, any person but the 
party himself can make such an offer as is 
contemplated in s. 9. The procedure 
there Jaid down is of a very special kind. 
Ite efficacy is presumably dependent on 
the circumstance thatthe true merits of a 
case are better known to the parties than 
to any oneelse. Itsadoption is an appeal 
to the conscience of the party to whom the 
offer is made; and such sn appeal can right- 
ly be made only by & person personally in- 
terested, whose confidence in the justice of 
his case is based on hia own knowledge of 
ite merits. The right to make the offer can- 
not be properly transferred to another per- 
son whose interests are not at stake, and 
whose knowledge of the facts would ordi- 
narily be derived from the instructions he 
might have received frcm the party. 
That, we think, must be the right 
construction to put upon the Act.” 

The learned’ Judges composing that 
Bench, however, added words which would 
go far to deprive the present appellants 
from obtaining much benefit from this 
decision for they say:— 

"Of course, if a party specially authorises : 
his Pleader, oran agent,to make an offer to 
be bound by a particular oath, he might be 
estopped from retracing the step the had 
taken if his offer were acted on." 

The learned Judges here apparently 
considered that though the Act did not 
permit an agent to make an offer his princi- 
pal could, by giving him special authority 
to make the offer, put it out of his power to 
object to an scceptance of the offer by 
being estopptd from so doing. We need 
not discuss how far this modification 
should operate, for we do not& accept ihe 
view taken by the learned Judges who 

(1) 14 B. 455. 

*Page of 14 B.—|£Ed.] ; 
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composed that Bench, The section to be 
interpreted is s. 9 of Act X of 1873: "If 
any party to any judicial proceeding offers 
to be bound by any such oath or solemn 
affirmation.” The question here is simple. 
Does the word "party" include a duly 
authorised representative. The learned 
Judges of the Bombay High Oourt were 
of opinion that it did not include a duly 
authorised representative. A diferent 
view, however, was taken in Allahabad in 
Wast-ul-zaman Khan v. Faiga Bibi (2) eA 
Bench of the Allahabad High Court 
considered the Bombay decision to which 
we have referred. At page 133* it is said 
by Tudball, J.:— 

“Sections 8,9 and 10 of Act X of 1873 
clearly contemplate that tbe action 
mentioned therein can be taken by a party 
toa suit. In the Act itself there is no 
language which goes to show that the 
word ‘party’ can be used only in ita 
restricted sense and not in the wider 
sense. The considerations which are to 
be found at page 458} of the ruling in 
Sadashiv Rayaji v. Maruti Vithal (1) are 
considerations which really apply to a 
person who takes the oath rather than to a 
person who makes the offer. I can see no 
good reason why a ‘duly’ authorised agent 
of & party should not make the offer 
. contemplated in s. 9", 

Walsh, J., in referring to that decision 
says at page 133*:— 

“That decision is one which I am unable 
to follow. Under such authority as was 
given in that case, which in substance 
resembles the authority given in the present 
case, if indeed it is not stronger, the agent 
could do any act which he deemed proper 
for the purpose of the conduct of the suit. 
The acts of the agent are acts of the parties. 
Act X of 1873 enables a party to make the 
offer which was made in thecase before us, 
That is astep ina suit which, however rare 
in its occurrence, may arise as an incident 
ina suit. Iste no reason why an agent 
authorised to conduct a suit is not authoris- 
ed to take the step provided by Act X of 
1873. Thereasons given by the Bombay 
High Court, as my learned brother has point- 
ed out, appear to be directed to questi:ns 
relating to the person who takes the oath 
and not to the person who makes the offer.” 

We agree with the Allahabad view. 

For the above reasons we dismiss this 


° 
(8) 32 Ind Cas. 348; 58 A 131; 14 A. L. J. 38. 
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appeal. The appellants will pay their own 
costs and the costs of Mohammad Bakhsh, 
G. 3. Appeal dismissed, 


OUDH CHIEF COURT, 
Szoonp Rent ArPrsL No. 22 oF 1928, 
November 7, 1928. 

Present :—Sir Louis Stuart, Kv , Chief 

* Judge, and Mr Justice Pullan. 

Thakur RAM BAHADUR SINGH 
—PLAINTIFF—Á PPRLLANT 
: versus 

DHARAM RAJ SINGH—Derranpanr— 

RESPOND«NT 

Oudh Rent Act (XXII of 1886), ss. 108 (2 , 127— 
Suit fd arrears of tent and ejectment—Order of 
ejectment under 3. 187 (2), if appealable, 

An order of ejectment passed under s 127, cl, (2 
Oudh Rent Act, is merely & consequential relief fol- 
lowing upon & decree forarrears of rent passed in 
the case of a person who is not a tenant but has 
been treated asa tenant for the purposes ofs 127, 
el. tv and though thee decree in euch a case is one 
unders 108 (2) and isappealable to the Civil Courts, 
there is no separate appeal against the order of 
ejectment. 

Appeal against a decree of the Addi- 
tional District Judge, Gonda, dated the 9th 
February, 1924, allowing the appeal from 
the decree of the Assistant Oollector, First 
Olass, Gonda, dated the 12th July, 1927, 

ORDER. 

Srivastava, J.—(July 27, 1928 y— 
One of the questions raised in this 
appeal is regarding the forum of ap- 
peal as regards orders for ejectment 
passed ina suit under s. 127 of th Oudh 
Rent Act. The same question arose in 
Rent Appeals Nos. 27 to 29 of 1925 and 
for the reasons stated by me in my order 
dated the lsth July, 1928, passed in the 
aforesaid appeals I have referred them 
to a Bench oftwo Judges. For the reasons 
stated in that order I think that this 
appeal should also be heard with those 
appeals. I, therefore, certify this case also 
to be a fit one for being heard by a 
Bench of two Judges and direct thatthe 
hearing of it should be fixed before the 
same Bench which hears Rent Appeals 
Nos. 27 to 29 of 1928. 

Mr. "Moti Lal Saksena, for the Appellant. 

Mr. S. N. Roy, for the Respondent, 


JUDGMENT.—This*appeal has been 
referred to a Bench by a single Judge 
of this Court on the ground that it 
raises a point which has not yet been 
decided, namely, whether an appeal pur- 

orting to be under s. 127 of the Oudh 
Rent Act, and raising the question of 
ejectment lies to a Civil or to a Re- 
venue Court, Section 127 of the Oudh Rent 
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Act deals with the case of a person who 
retains possession of land without a title 
and who may be treated by the land- 
lord asa tenant and sued for rent, The 
second clause of the section shows that the 
decree for rent passed in sucha case will 
be under s. 168, cJ. (2) of the Act and will 
be followed, on the application of the 
plaintiff by a decree for ejectment. It hab 
been argued that a decree forejectment is 
not appealable to a Civil Court, but we are 
unable to find that an orderofejectment 
passed under s. 127 ,cl. (2) is in any way 
appealable. It is merely a consequential 
relief following upon & decree for aryears 
of rent passed in the case of a person who 
is not a tenant but has been treated asa 
tenant for the purposes of s. 127, cl. (1). The 
decree in such a case is one under s, 108 (2) 
which is appealable to the Civil Courts, and 
there is no separate appeal against the 
order of ejectment, 

The only other question raised in this 
appeal is whether the plaintiff is the 
zemindar of the land in suitand entitled to 
sue the defendants for arrears of rent. On 
this point there is a clear finding of fact 
by the Oourts below that one Pirthi Singh, 
another co-sharer, is the landlord of these 
defendants and that the plaintiff has 
failed to prove that the land in question 
came into his share by a partition, As 
there has been a partition the fact that he 
is a lambardar does not help him. 

In our opinion this suit has been 
rightly decided by the Courts below, and 
we dismiss the appeal with costa, 


G. H. Appeal dismissed. 





OUDH CHIEF COURT. 
BrooND Crvin ArrraL No. 163 or 1928. 
November 19, 192g. 

Present :—Mr. Justice Hasan, Acting 
Chief Judge, and Mr. Justice Misra, 
AJUDHIA PRASAD AND anotHEs— 
PLAINTIFFS— APPELLANTS 
versus 
LAKHPAT AND orHers—Darenpawes— 
RBSPONDENTS, 

U. P. eLand Revenue Act (III of 1901), ss. 106, 
111, 288 (k)—Decisione of title in partitwn proceed- 
angs, finality of —Ápplicabilty of rule of finality to 
imperfect partition and partition of single mahalea— 
Omission to rarse question of title in partition pro- 
ceedings, effect of. 

‘he rule that where a decision relating to a 
question of title has been either expressly or im- 
pliedly arrived ab during the course of partition 
proceedings, itis no more open to any party thereto 
to challenge that decision subsequently, applies to 
cases both of perfect partition as well as imperfect 
partition, (p. 765, col. 2.] 
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Raghubhir v. Tulshi Ram (3) and Baij Nath Singh v. 
Bahadur Singh (4), followed. k 

All questions of title whether expressly or im- 
pliedly decided during the ‘course of partition pro- . 
ceedings ara binding upon all co-sharers who are 
parties to the partition proceedings whether the 
partition relates to several mahals or one single 


mahal orto the portion of one mahal. [p. 766, col. 
21 


Shiam Kunwar v. Fateh Singh (5), followed. 

Chokhey Singh v. Jote Singh (1), distinguished. 

A party to & partition proceedings if he does not 
choose to file any objection raising the question of 
proprietary title at the proper time and his objec- 
tion fa consequently dismissed, must be deemed to 
have raised the question and got an adjudication 
thereof adversely to himself.  [p. 785, col. 2.] 


Appeal against a decree of the Addi- 
tional Subordinate Judge, Gonda, dated 
the 25th February, 1928, modifying that 
of the Munsif, Tarabganj, dated the 30th 
November, 1927. 

ORDER. 

Srivastava, J.—(August 15, 1928.)— 
This appeal arises ouf ofa suit brought by 
the plaintifis to recover possession of their 
share in certain property which hed been 
redeemed by one of their co-mortgagors, 
Sita Ram, on payment of their share of- 
the mortgage-debt. The original mortgage 
was executed on the Sth June, 1915, by 
three persons, namely, Padarath, father of 
the plaintiff No. 1, Musammat  Bariari, 
plaintiff No, 2, andone Ramsukh, Ramsukh 
died issueless in July, 1919. The plaint- 
ifs claim to have received a share 
in the inheritance of Ramsukh under a 
family arrangement between them and Sita 
Ram, who was admittedly the sole heir to 
the estate of Ramsukh. The plaintiffs, 
therefore, claimed possession not only of 
the share “to which they were entitled in 
their own right but also of the share which 
they claimed through  Kamsukh. The 
plaintiffs, so far as one of the items of 
property in suit is concerned, namely,a 
share in mahal Lalai, relied also upon 
a partition of the said mahal which had 
been made by the Revenue Courts in 1922 
and claimed thatthe share allotted to them 
atthe partition which included the share 
which they claimed through Ramsukh 
could not be questioned in the present 
guit. * 

The learned Munsif of Tarabganj, who 
tried the suit accepted the plaintiffs’ 
contention and decreed the claim except 
as reghrds one plot in respect of which 
the plaintiff had failed to prove their 
share, On appeal, the, learned Additional 
Subordinate Judge of Gonda has disagreed 
with the opinion of the trial Court as 
regards the effect of a partition which 
took place in 1922 and held that the 
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plaintiffs are not entitled to the share which 
they claimed through Ramsukh. The 
point requiring determination in’ this 
appeal is asto the effect of the partition on 
shares of the parties. 

In order to appreciate the matter in 
controversy it is necessary to state afew 
facts relating to the partition. On the 20th 
March, 1923, an application for imperfect 
partition of mahal was made by the plaint- 
iffs and certain other co-sharers. In this 
application the plaintiffs stated the extent 
of the share owned by them and 
admittedly this share included the share 
claimed by them through Ramsukh. On 
the 27th June, 1923, an objection was made 
by Sita Ram and another co-sharer 
Nageshar in which they questioned the 
correctness of the plaintiffs’ share as 
entered in the khewat and in the application 
for partition, They asked for an opportun- 
ity to have the matter decided by the 
Civil Oourt, or, failing it, requested the 
Revenue Court to decide the question 


itself. This objection was rejected 
on the 3rd August, 1923, on the ground 
that it was barred by time. So 


the partition proceeded and three pattis 
were formed, two of which are owned by 
the plaintiffs and the third by Sita Ram 
and his co-sharers, The learned Additional 
Bubordinate Judge relying onan observa- 
tion of their Lordships of the Privy Council 
in Chokhey Singh v. Jote Singh (1) and on 
the decision of a single Judge of this Court 
in Phuljhari v. Har Prasad (2) held that 
the determination of the question regarding 
the correct share of the parties is not 
barred by the partition proceedings 
because such determination would not 
affect the shares of any persons other than 
the parties to the litigation. This view of 
the Court below is challenged by the learned 
Counsel for the plaintiffs. He maintains 
that once a partition has been made by the 
Revenue Court and certain shares have 
been allotted to each of the parties 
to the partition any subsequent 
adjudication by the Oivil Oourt determin- 
ing the shares contrary to the partition 
necessarily affects the partition and is, 
therefore, barred by the provisions of 
8. 233 (k) of the Land Revenue Act. He 
seeks to distinguish the two cases xelied on 


(D) 1 Ind, Cas, 166; 12 O, O. 288 at p. 292; 51 A. 78; 
11 Bom. L. R. 69; 13 ©. W. N. 274; 6 A, L. J.100; 9 
o. denm 5 M. L. T. 167; 19 M. L, J, 123; 36 I. A. 

(2) 93 Ind. Oas. 378; 3 O, W. N 181 at p. 184; A, L 
R. 1996 Oudh 338; 13 O, L. J, 548. 
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by thelower Court on the ground that the 
facts of those cases were quite different. 
The learned Counsel for the respondents, 
on the other hand, supports the decision of 
the Court below on the ground that the 
words used ins, 233 (el are “Partition or 
union of mahals". He lays emphasis on 
the use of the word mahals in the plural 
and argues that the bar of s. 233 (k) applies 
only in those cases in which there is a 
partition of a village or mahal into several 
mahals. As a corollary from this he 
further contends that this clause has no 
application to a case in which there has 
been only an imperfect partition resulting 
in the formation of separate pattis and no 
separate mahals have come into existence, 
He has ably contended that the observa- 
tion of their Lordships of the Privy Oouncil 
relied upon by the lower Court and the 
view taken in Pbuljhari v. Har Prasad (2) 
can be sxplained only on the construction of 
the clause contended for by him. 

The parties admit that there is no 
decided case in which the point has been 
distinctly raised or decided. I am of 
opinion that the question raised in the 
appeal is of considerable importance and it 
is desirable that there should be an authori- 
tative decision on the point by a Bench of 
two Judges. I, therefore, certify accord- 
ingly under s. 14 of the Oudh Courts Act, 

ji Aditya Prasad, for the Appellants, 

Mr. H. Husain, ior the Respondents. 

JUDGMENT. 

Misra, J.—This is a second appeal aris- 
ing out of a suit brought by the plaintiffs- 
appellants to recover possession of their share 
in certain property which had been redeem- 
ed by one of their co-mortgagors and the 
diepute in appeal relates merely to the 
amount of the share which they are entitl- 
ed to recover, 

The facte of the case arethat on the 5th 
of June, 1915, a mortgage was executed by 
three persons, namely, Padarath, father of 

laintiff No. 1, Musammat Bariari plaintiff 
No. 2 and one Ram Sukh, in favour of one 
Ram path for a consideration of Rs, 225, 
The mortgage was one with possession, 
Ram Sukh died and his heir-atdaw Sita 
Ram who was defendant No 1 in the 
present case redeemed the entire mort- 
gage. Although Gita Ram was the heir- 
at-law of Ram Sukh yet it appears that the 
mutation of names in respect of the 
property left by Ram Sukh was not 
exclusively made in favour of Sita Ram 
but a portion ofthe property went to the 
plaintifis- appellants as well in whose favour 
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mutation was granted to that extent. The 
plaintifs now claim redemption of the 
share to the extent that is to be found 
entered in their name in the khewat. We 
may also state that the share entered in the 
khewat was subsequently maintained in 
an imperfect partiton of mahal Lalai, village 
Parai, Brabmachari, hamlet of Wazirganj, 
District Gonda, effected in the Revenue 
Courts in the year 1923-24. 

The main defence put forward by the 
defendants respondents who are the heira«of 
Sita Ram is to the effect that the eatry in the 
khewat was erroneous since Sita Ram being 
the nearest heir of Ram Sukh was engitled 
to his entire property and that the plaint- 
iff-appellants were not entitled to any 
share therein, 

The reply urged by the plaintiffs-appel- 
Jants to this contention raised on behalf of 
the defendants.respondentse was to the 
effect that this defence was not open to 
the defendants respondents inasmuch as 
the share entered in the khewat had 
been confirmed by the aforesaid partition 
which must be deemed to have settled 
finally the title of the parties in respect of 
the share so entered. 

The learned Munsif of Tarabganj who 
tried the case held that after the parti- 
tion of 1923-1924, by virtue of which the 
plaintiffs had been allotted the share of 
which they claimed redemption in the 
present suit, it was not open to the defend- 
ante-respondents who were parties to 
those partition proceedings through their 
predecessor-in-title Sita Ram to deny 
the plaintiffs’ title to a share in the pro- 
perty. In that view of thecase he gavea 
decree for the entire share claimed by 
the plaintiffs as will appear from his decree 
dated the 20th of November, 1927, 

On appeal the learned Additional 
Subordinate Judge of Gonda has taken a 
different view and has given the plaintiff 
a decree only in respect of that share which 
was their personal property and has 
dismissed their suit in respect of the 
additional share which had been alleted 
to their name efter the death of Ram Sukh 
and in vespect of which their claim had 
been confirmed attthe time of partition. 
The-result was that he decreed redemp- 
tion to the plaintiffs of only a portion of 
the property claimed subject to the pay- 
ment of a proportionate sam of money, 
This was the order embodied in his 
decree dated the 25th of February, 19248. 

The plaintiffs have now appealed to 
this Court and originally the case cameon 
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for hearing before a single Judge ofthis 
Court who has referred it for decision toa 
Benelt of two Judges. The case has now 
been laid before us. 

The cage has been arguedat great length 
and we have cometo the conclusion that 
this appeal must be allowed and the decree 
passed by the learned Munsif must be 
restored. We now proceed to give our 
reasons for our decision. 

It-appears that on the 20th of March, 1923, 
thé plaintiffs-appellants filed an application 
in the Revenue Court for an imperfect parti- 
tion of mahal Lalai namedabove and prayed 
that a seven annas odd share which was en- 
tered opposite their namesin the khewat 
should be separated from the rest of the 
mahal (vide Ex. 15). On receipt of this ap- 
plication for partition the Revenue Courts 
issued a proclamation calling upon all 
the recorded co-sharers including Sita Ram, 
who was one of them, to appear and to file 
any objections which they might deem 
necessary to make. The date fixed in the 
proclamation for making objections was the 
?1et of May, 1923, (vide Ex. 20). On the 
date fixed, namely, the 2ist of May, 1923, 
Sita Ram filed an objection but never 
raised any question of title which he seems 
to have subsequently raised. In the objeo- 
tions then filed he admitted the title of 
the plaintiffs to the extent of the share 
entered in the khewat but prayed that 
paitis should be formed on partition in a 
particular way (vide Ex. 16). On the 22nd 
of May, 19:3, an order was passed by the 
Revenue Oourt that the pattis should be 
prepered ia accordance with the khewat 
as desired by the applicant (vide Ex. 17), 
It appears that subsequently on the 
27/28th of June, 1923, Sita Ram filed 
another objection in which one co sharer 
also joined with him. In that objection 
he challenged the accuracy of the entry 
in the khewat (vide Ex. 19). The Revenue 
Court rejected the second objection on the 
3rd of August, 1923, on the gróund that it 
had been filed too late. The partition then 
proceeded and three pattis were formed 
two of which are owned by the plaintiffs 
anda third was owned by Sica Ram. On 
the 23rd of June, 1924, Thakur SarderBingh, 
Deputy Commissioner confirmed the parti- 
tion which awarded tv the plaintiffs the 
Bhare equivalent in extent to what was en- 
tered opposite their names in the mutation 
proceedings. ` 

It is urged in appeal before us on behalf 
of the plaintiffs-appellants that the defend- 
ants-respondents cannot now be allowed 
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to urge an objection which would reduce 
the share allotted to them at the time of 
partition and s, 233 (k) of the U. P. Land 
Revenue Act, 1901, was relied upon for 
the purpose. Several decisions of this 
Court as well as of the late Court of the 
Judicial Commissioner of Oudh and also 
ofthe Allahabad High Court have been 
relied upon by the plaintiffe-appellants in 
support of the proposition that once a 
particular share is allotted to a pérty 
during the course of partition proceedings 
itis notopen to any person who was a 
party to those partition proceedings to 
challenge the accuracy of such an award 
since such objections would alter the 
distribution effected at the time of 
partition, 

On behalf of the respondents it is con- 
tended that since the partition was only 
an imperfect one and since one single 
mahal had been partitioned into several 
pattis the provisions of s. 233 (k) could 
not apply. 

We regret we cannot accept either of 
the contentions of the respondents'and must 
hold that the objection raised on behalf 
of the plaintiffe-appellants must prevail. 

As to the first objection, we must point 
out that the contention embodied therein 
receives no support whatever when we refer 
to s. 106 of the U. P. Land Revenue 
Aet (III of 1801). When we refer to that 
section we find that partition has been 
defined to mean a division of a mahal or 
ofa part of mahal into two or more portions 
each consisting of one or mere shares. 
It islaid down that in the case of ‘imperfect 
partition’ the several portions remain 
jointly responsible for the revenue assessed 
on the whole mahal whereas in the case of 
a ‘perfect partition’ the whole mahal is 
divided and the several portions become 
separate mahals each severally responsible 
for the revenue distributed thereon. It is 
laid down in the same section that the 
procedure prescribed in Ohap. VII in 
which the section finds its place shall be 
followed in all partitions whether imperfect 
or perfect unless it is otherwise expressly 
declared. Referring to e. lll which is a 
section of the same Ohapter laying down 
the procedure which isto be followed by 
the Revenue Court when any objection is 
raised before it by & recorded co-sharer 
which involves a ‘yuestion of proprietary 
title which has not been already determined 
bya Court of competent jurisdiction, we 
find that the procedure prescribed is that 
the Revenue Court may either decline to 
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grant the application for partition until 
the question raised has been determined 
by a competent Court or may require 
any party to the case to institute within 
three months of the date of its order a suit 
in the Civil Court for the determination of 
such question ormay iteelflproceed to inquire 
into the merits of this objection. Sec- 
tion 112 further provides that all decrees 
passed by the Revenue Court when it 
chooses to decide itself the question of 
proprietary title raised in the objection 
shall be held to be equivalent to a decree 
of a Qivil Oourt and shall be final between 
the parties unless appealed to the higher 
authorities. It would, therefore, clearly 
appear that all the orders which relate to 
the queation of title and are passed by a 
Revenue Oourtifit chooses to pass such 
an order must be considered to be binding 
upon the parties whether in the course of 
the said partition proceedings the 
partition effected is imperfect or perfect. 
It was argued on behalf ofthe respondents 
that no such decision has been arrived at in 
this case by the Revenue Court. This 
argument cannot be accepted inasmuch as 
& party to a partition proceedings if he 
does not choose to file any objection 
raising the question of proprietary title 
at the proper time and his objection is 
consequently dismissed must be deemed 
to have raised the question and got an 
edindicsiion thereof adversely to him- 
self. 

It, therefore, appears to us to be clear 
that under the provisions of the U. P. 
Land Revenue Act (III of 1901) there is no 
difference so far as the point before us 
is concerned, between the case of a perfect 
and imperfect partition. We are supported 
in this view by a decision of the Allahabad 
High Court reported as Raghubhir v. Tulshi 
Ram (3). It was held by Ohamier, J, in 
that case that the provisions of ss, 110, 111 
end 112 of the U. P. Land Revenue Act 
(IIE of 1801) applied to imperfect partitions 
as wall and the rule laid down by the 
various authorities that where a decision 
relating to a question of title Hhs been 
eitherexpressly or impliedly - arrived at 
during the course of partition proceeditgs, 
itisno more open to any party thereto 
tochallenge that decision subsequently, 
applies to cases both of perfect partition as 
well as imperfect partition, 


The law relating to the effect of parti- 
tion proceedings has been very clearly 


(3) 29 Ind, Cas, 222; 18 A, L. J. 648, 
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laid down ina recent deoision of the late 
Court of the Judicial Commissioner of 
Oudh reported as Baij Nath Singh vw. 
Bahadur Singh (4) to which one of us was 
a party, wherethe whole law is discussed 
and it issufficient for us to state that we 
are io full agreement 
expressed in that case, 

As to the second objection, we are of 
opinion that it is equally untenable and 
that the question is concluded by a recént 
authority. In this connection we may 
refer to a decision of the late Oourt of 
Judicial Commissioner of Oadh reported 
as Shiam Kunwar v. Fateh Singh (5)to which 
one of us was also a party. The question 
now urged beforauson behalf of the də- 
fendants-respondents that the restriction 
laid down in s. 232(k) of the U. P. Land 
Rsvenue Act applies only where several 
mahals ara partitioned and not where one 
single mahal is partitioned, was raised in 
that very case and we need only quote a 
portion of the judgment which deals with 
this point:— 

“We must, therefore, proceed to examine 
that language. The prohibition is in the 
following words: ‘No person shall institute 
any suit or other proceedings in the 
Oivil Court with respect to partition or 
union of mahals, The difficulty in inter- 
pretation is stated to be the absence of 
the words ‘partof a mahal’ in the above 
clause. In our opinion the difficulty is 
only apparent and not real, It will be 
noticed thatia cl. (k)ofs. 233 the head- 
ingof Ohap. VII of the Land Revenue Act 
is quoted with the change of ‘or’ for ‘and’. 
A reference to Ohap. VII will show that 
the words ‘of mahals' govern only the word 
‘union’ and not the word ‘partition’. 

* "Partition'is given a special meaning 
and standing by itself, means the division 
of a mahal orofa part of a mahal into 
twoor more portions (s. 108). The head- 
ing, therefore, if written in an explanatory 
manner, would convey the meaning that 
Chap. VII deals with the divisiom@of a 
mahal or of a part ofa mahal and with 
union of mahals, „It will be noticed if we 
read through Ohap VII, that the word 
*partition' has been given throughout the 
Ohapter this special meaning and that 
nowhere the words ‘partition of mahal 
are used. The word ‘union’ has no special 
meaning assigned to it in the Aot. 
Similarly in cl. (k) of s. 233 the words ‘of 

(4) 91 Ind Oas, 583; 12 O.L J. 571; 2 O. W. N. 872; 


L. R 6 A. (O.) 101; A.L R. 1926 Oudh 101. 
(5) 01 Ind. Oas. 295; 24 O. C. 208. : 
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mahals' qualify the word ‘union’ only and 
not the word 'partition, which has the 
special meaning of s. 106 of a division of 
a mahal or of a part of a mahal into two or 
more portions, 207 

"Ifthe jurisdiction of & Civil Court is 
not barred in the case of the partition 
of a portion of a mahal, parties may geta 
whole mahal partitioned by a Civil Court 
in two suits covering two portions therof. 
Thè exclusion of the jurisdiction of the 
Civil Court is necessary for the partition 
ofa mahal to enforce the important pro- 
vision of 8,109 of the Land Revenue Act 
thata Collector ean stop a partition in- 
dependently of the wishes of the co-sharers 
ofa mahalto the contrary. The power of 
a Collector, which it is desirable to main- 
tain to facilitate the collection of revenue 
will disappear if partition of a portion of 
a mahal by the Civil Court is permitted. 

Weare in full agreement with the re- 
marks quoted above, andare of opinion 
that all questions of title whether express- 
lyor impliedly decided during the course 
of partition proceedings are binding upon 
all co sharers who are parties to the parbi- 
tion proceedings whether the partition 
relates to several mahals or one single 
mahal or to the portion of one mahal, 

The learned Counsel for the defendants- 
respondents relied Jen much upon a 
case decided by their Lordships of the 
Privy Oouncil which willbe found re- 
ported as Chokhey Singh v. Jote Singh (1). 
We have examined that case carefully and 
it appears to us that it does not in any 
way help the respondents, In that case 
it is true that their Lordships observed on 
page 292* that the effect of the partition 
was that the village had been divided 
into two thoks one of which was divided 
between thé parties to that suit in almost 
equal proportions and that the shares of 
no other persons were affected by the 
partition order. But this does notin any 
way warrant the inference that where the 
effact of asuit was to deal only with the 
entityeof an entire mahal the restriction 
laid down in 8 233 (k) could not be applied. 
It appears tous to be quite clear that the 
defence raised by the respondents clearly 
purports to affect the share which has 
been allotted to the  plaintiffs-appellanta. 
Ttisno doubt true that the suares of the 
plaintiffa as well as of *the defendants are 
situate within one entire mahal but that 
would be no ground for saying that ‘the 
shires allotted to each of them are no 


*Page of 12 O. 0,—[#d.] 
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to be disturbed if the objection of the 
defendants-appellants is held to prevail. 

We may further point out that in the 
case quoted above their Lordships of the 
Privy Council allowed the civil suit to 
po because it had been agreed upon 

etween the parties during the course of 
partition proceedings that the partition was 
to be effected for the present according to 
possession and that it was to remain open 
to the parties to getthe question of «itle 
decided by means of a separate suit filed 
in & competent Court. It is obvious that 
no such agreement was arrived at in the 
present caseand consequently the ruling 
quoted above cannot apply to the facts of 
the present case. 

We are, therefore, ofopinion thatthejudg- 
ment of the Additional Subordinate Judge 
of Gonda cannot be maintained. 

We accordingly accept the appeal, set 
aside the decree of the lower Appellate Oourt 
and restore that of the Munsif with costs 
in all the three Oourts. 

Hasan, Ag C. J.—I agree that the 
appeal should be allowed and the decree 
of the trial Court restored. My views on 
the question of finality of partition pro- 
ceedings arising under Chap. VII of the 
U. P. Land Revenue Act, 1901, have been 
expressed twice before, once in the case 
of Shiam Kunwar v. Fateh Singh (5) and on 
the second occasionin the case of Batj 
Nath Singh v. Bahadur Singh (4). 

By the Court.—The appeal is allowed 
the decree of the lower Appellate Oourt, 
ie set aside and that of the Munsif restor- 
ed with costa in all the three Oourts. 

A Appeal allowed, 





OUDH CHIEF COURT. 
Sroonp Orvu, APPHAL No. 275 or 1928. 
November 1, 1928. 
Present :—Mr. Justice Pullan. 
RAM SEWAK AND OTRERS— DAFBNDANTS— 
APPELLANTS 


versus 
LALTA PERSHAD AND ANOTE RR— 


PrAmTIFFS— RESPONDENTS, 

Co-sharers—Decree for joint possession in favour 
0f co-sharer who has never been 4n possession, 
legality of. 

A plaintif who is entitled to possession jointly 
with other persona can be granted a decree for 
pn possession not only if he was originally either 

sole or in pa possession and has heen gubse- 
quently ousted, but even if he has never been in 
possession at all, 

Jalaludin Khan v. Rampal (1), Ram Bahahur Singh 
v. Lal Narsingh Pratap Bahadur Singh (2) and Jagar 
Nath Ojha v. Ramphal (3), relied on, 
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Appeal against a decree of the Additional 
Subordinate Judge, Hardoi, dated} the 30th 
April, 1928, modifying that of the Munsif, 
Bilgram, dated the 27th September, 1927, 
Mr. K. P. Misra, for the Appellants, 
Mr. Radha Krishna, for the Respondents. 
JUDGMEN'T.—The subject-matter of 
the suit from which this second appeal arises 
is the khudkasht land of a certain Bhawani 
Din. This Bhawani Din owned 16 Bis. 
wansis share in the village and he executed 
a deed of gift on the 26th April, 1920, by 
which he gave two-thirds of this khudkasht 
progerty to his daughter-in-law Musammat 
Mithni and one: third share to his brother Hira 
Lal Bhawani Din died shortly afterwards, 
and we find that in the year 1924 Musammat 
Mithni wasshown to be in exclusive posses- 
sion of certain plots and in joint possession 
along with Hira Lal of certain other plots. 
In 1925 Musammat Mithni herself gifted her 
two-thirds share to herson-in-law and her 
daughter. It appears that this gift by Musam- 
mat Mithni was objectionable to Hira Lal and 
his son and other members of the famil 
who took possession of the plote, whieh 
had been in the exclusive possession of 
Mithni’s donees to get footing either in 
these plots or in the four plots which were 
recorded jointly in the names of Mithni 
and Hira Lal. Thedonees of Mithnibrought 
this suit for possession and damages, 
accruing from the loss which they had 
sustained owing to their being unable to 
obtain the profits of the land. Both the 
Courts below agreed that they could give 
possession to the plaintiffs of the numbers 
which had been entered asin the exclusive 
possession of Musammat Mithni, but the 
Oourt of first iustance was of opinion that 
the Oivil Court could not award any sum by 
way of damages, as this was of the nature 
of profits, and also that it was impossible 
to granta decree for joint possession of the 
remaining four numbers, The lower Ap- 
pellate Court disagreed on this point and 
passed & decree for joint possession of the 
foug numbers which had been entered in 
the papers as being owned jointly by Mithni 
and Hira Lal, and also passed" a decree 
for damages or mesne profits, the amount 
of which was to be determined later. “ 
Itis argued in appealthat this decision 
is incorrect and that the plaintiffs’ only 
remedy in a case of this kind is by way of 
a suit for partition or a suit for profits or 
both in the Revenue Court. There is, how- 
ever, a decision of the late Court of the 
Judicial Commissioner of Oudh which hag 
not been dissented from but rather accept. 
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ed as authority by a Bench of this Court 
in the case of Jalaluddin Khan v. Rampal 
(1) which is distinctly in favour of the 
plaintiffs in the ‘present suit. I refer to the 
case of Ram Bahadur Singh v. Lal Nersingh 
Partab Bahadur Singh (2). This ruling itself 
is based upona decision of the Allahabad 
High Oourt, Jagarnath Ojha v. Ram Phat 
(3) which held that a plaintiff who is entitl- 
ed to possession jointly with other person 
can be granted a decree for joint possession 
not only if he was originally in joint possess- 
ion and has been subsequently ousted 
but even if he has never been in possession 
at all. This case referred to co-Sharerb in 
village rights and appears to me to be 
applicable to the case before me. This is 
even a stronger case, because it can hard- 
ly be said that the present plaintiffs were 
never in possession, for they inherited the 
rights of their donor Musammat Mithni who 
was undoubtedly in undisputed possession of 
all the four numbers in dispute along with 
her co sharers. The lower Appellate Court 
finds, I consider rightly, that the appellants 
are in the position of persons who have 
taken wrongful possession of property and 
are virtually trespassers in so far as the 
share obtained by the plaintiffs from Musam- 
mat Mithni is concerned, This is not a casein 
which the parties should besenttoobtain an 
order of partition from the Revenue Oourt, 
It might be necessary to do so in their own 
interests later on but a decree for joint 
possession, even if it is not what the plaint- 
iffs specifically ask forin their plaint, can 
cn the authority of the Judicial Commis- 
sioner's Oourt to which I have referred, be 
properly granted. Nor is there any diffisul- 
ty as to ganting a decree for mesne profits 
or damages, whichever it may be considered 
to be, as this is in no way the same as a 
guit for profite between ao-sharers contemp- 
lated in the Oudh Rent Act. In my opinion, 
therefore, the decisionof the Oouri below 
is correct and I dismiss the appeal with 
= Appeal dismisse 

(1) 105 Ind. Oss. 359; 4 O W. N, 871; A. .R 
1927 Oudh 467; L. R 8 A (O) 111; 2 Luck, 740. 

(2) 63 Ind Oas.433:8 Q L J. 637; 24 O O. 217. 

(3)-13 Ind. Cas. 79; 34 130; 8 A. L, J. 1312. 
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OUDH CHIEF COURT. 
Ssgoxp Rant ApPPsaL No. 45 or 1928. 
September 14, 1928, 
Present : —Mr, Justice Srivastava. 
SADHNOO —DRFRNDANT—APPBLLANT 
versus 
BAIJU AND AN OTHB«—DRPENDANT3— 
Rasronvents. 

Oudh Rent Act (XXII of 1886), s. 127-—Receipta 
issued in deceased tenants name and defendant 
shown as person making payment— Tenancy, inferenes 
of —Brroneous admission, value of. 

Where receipts for rent are issued in the name of 
a deceased tenant and the name of another person ap- 
pears only under the heading,of person actually makin 
payment, there ia a strong inference that the landlord 
dia not intend to treat the latter as a tenant who can 
bs sued under s. 127 of ths Oudh Rent Aot. 

Rasamoy Purkait v. Srinath Moyra (1) and Ranee 
Sonet Koer v, Mirza Himmut Bahadoor (2), referred 
to 


No weight can be attached to an erroneous ad- 
Imu8810n. 

Appeal agains: a decree of the Second 
Additional “District Judge, Lucknow at 
Unao, dated the 20th April, 1925. 

Mr. R. B. Lal, tor the Appellant.' 

Mr. Radha Krishna, for the Res- 
pondents, 


JUDGMENT.—This isa second rent 
&ppeal by the defendant, who has been 
unsuccessful in both the Oourts below. 
The appeal arises out of a Suit for arrears 
ofrent and ejectment under s. 127 of the 
Oudh Rent Act. The facts are that one 
Sukhnandan was a tenant of certain lands 
belonging to the plaintiffs. He died a few 
years ago and was succeeded by his widow, 
Musimmat Jasoda, Musammat Jasoda also 
died about two years before the institution 
of the present suit. 

It appears that on Musammat Jasoda'a 
death the defendant entered into the 
Possession of the holding. The defence 
raised to the plaiatiff's claim for arrears of 
rent and ejectment under s. 197 of the 
Oudh Rent Act was that the defendant- 
appellant had been recognised as a tenant 
by the landlord and the suit under s. 127 
was, therefore, not maintainable. Both the 
lower Courts have rejected this plea of the 
defendant. 

The learned Counsel for the defendant- 
appellant has relied before me in support 
of the alleged recognition of the defend- 
ant as & tenant by the plaintiff land- 
lord, firstly, upon their raceipts for rent 
paid by the defendant: secondly, upon 
the plaint dated the 30th March, 1926, ina 
suit brought under s. 62 of the Oudh Rent 
Act and, thirdly, on a notice of ejectmant 
issued in 1926. The argument is that the 
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facts of the landlord having accepted rent 
from the defendant, of his having instituted 
a suit for ejectment against him under s. 62 
on the ground of his having sub-let the 
holding and of his issuing a notice of 
ejectment against the defendant show that 
he recognised the defendant as a tenant, 
As regards the payment of rent, it is 


admitted that two of the receipts relate to* 


payment of rent for years preceding the 
death of Musammat Jasoda. As regards 
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these proceedings if they had not been 
withdrawn. In any case the only inference 
which could possibly be drawn from these 
proceedings was an inference about the 
defendant being the heir of Sukhnandan. 
It has been found by both the Courts below 
and is not denied by the defendant that he 
is not the legal heir of Sukhnandan in 
respect of the tenancy in question The 
admission, therefore, was clearly an erro- 
neous one and under the cirumstances no 


the third receipt, it relates to rent, fer the « weight can be attached to it. 


year in which Musammat Jasoda died, It 
is important to note that in all these 
receipts the name of Sukbnandan is entered 
in the column headed “Name of tenant” 
and the name of the defendant appears 

only in the column headed “Name of person 
" actually making payment.” Jt is not 
denied that the landlord knew of the fact 
of Sukhnandan being dead when these 
receipts were issued by him. In my opin- 
ion, the fact that the receipts were given in 
the name of Sukhnandau, the deceased 
tenant, strongly shows that the landlord 
did not intend to treat the defendant as a 
tenant. The case is parallel to the case of 
Rasamoy Purkait v. Srinath Moyra (1) in 
which it was held that where the old 
tenant's name occurred in rent receipts 
under the heading “tenant's name" and 
the name of the purchaser from the tenant 
occurred under a different heading as 
sarbrakar, the landlord by those receipts 
did not méan to recognise the purchaser a3 
a tenant. The learned Uoungsi for tha de. 
fendant-appellant relied upon the decision 
oftheir Lordships of the Privy Oouncil in 
Ranee Sonet. Koer v. Mirza Himmut Baha- 
door (2). The facts of that case are quite 
distinguishable from the present cas». It 
must depeud upon the circumstances 
under which the rent was accepted whether 
the aeceptance should be construed as an 
admission of tenancy or not, 


Next A regards the suit under s. 62 of 
the Oadh Rent Act and the notice of eject- 
mentin 1926. The plaint in the suit for 
ejectment leaves no room for doubt thatit 
was brought against the defendant under 
the impression that he was the heir of 
Sukhnandan. Evidently the notice of 
deer was also issued on the sama basis. 

he suit and the notice both» were sab- 
sequently withdrawn. No value oan, there- 
fore, be attached to any inferences which 
might have Been possible to draw from 


. io 7 O. W. N, 132. 
3) 3 I. A. 93; 25 W.R, 239; 10,391 (P. 0). 
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For the above reasons, I agree with the 
lower Appellate Oourt that the defendant- 
agpellant cannot be considered to have 
been admitted tothe tenancy by the land- 
lord and the suit against him under s. 197 
of the Oudh Rent Act was properly main- 
tainable, l 

The appeal fails and is dismissed with 
costs, . 


G. H, Appeal dismissed, 


OUDH CHIEF COURT. 
First O1vin APPBAL No. 80 or 1928. 
November 9, 1928. 
Present :—Mr. Justice Hasan and 
Mr. Justice Misra. 
Hafiz ABDUL RASHID JungMENT- 
Dg8BTOR— APPELLANT 


versus 
Lala MUL OHAND AND ANOTHER—DECRRE- 


Horpz&8—RE8PONDBNTS. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
v. 6—Mortgage decree —Application for personal 
decree—Limitation. 

The cause of action for the institution of a suit 
on a mortgage arose on fth December, 1999, A 
preliminary decree on the mortgage was passed on 
29th January, 1926, and the decree was made 
absolute on the 30th October, 1926. The properties 
were sold on the 30th October, 1927, and the decree- 
holder applied soon after for a personal decree for 
the balance under O. XXXIV, r. 6, Civil Procedure 
Oode. It was contended by the judgment-debtor that 
the application for personal decree was barred by 
wan inasmuch ag the cause ofaetion arose in 


. Held, that, asthe relief for persongl relief was not 
barred on the date of sujt, no question of limitation 
arose and the application was not barred. . 

Appeal against a decree of the* Addi- 
tional Subordinate Judge, Hardoi, dated 
the 14th April, 1928, 

Mr. H. D, Chandra, for the Appellant, 

Mr. Shankar Shai, for the Respondents, 

JUDGMENT.—This is the judgment- 
debtor's appeal from the order of the Addi- 
tional Subordinate Judge of Hardoi, dated 
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the 14th of April, 1928, in proceedings 
which have arisen under the provisions of 
r. 6 of O. XX XIV of the Code of Civil Pro- 
cedure. 

The respondents obtained a decree on 
the foot of a mortgage for sale of certain 
property against the appellant. The pre- 
liminary decree was passed on the 29th. 
of January, 1926, and was made absolute 
on the 30th of October, 1926. In pursu- 
ance of that decree the mortgaged pro- 
perty was sold on the 30th of October, 
1927, but the net proceeds of the sale 
were found to be insufficient to pay the 
amount due to the plaintiffs under dhe 
decree mentioned above, Steps are now 
being taken by them to get a decree 
prepared under r 6 of O.XXXIVof the Code 
of Oivil Procedure for the balance of the 
amount decreed, to be now recoverable 
from the defendant otherwise than out 
of the property sold. 

The judgment-debtor pleads limitation 
as against the passing of such a decree. 
The Oourt below has overruled the plea 
of limitation and has given the decree 
prayed for. The question for decision in 
appeal before us is as to whether the 
decision of the lower Court is correct. 

We have heard arguments ab consider- 
able length in this case and have come 
to the conclusion that the appeal faila. 

In support of the appeal the learned 
Advocate for the appellant relies on a 
recent decision of their Lordships ofthe 
Judicial Committee in the case of 
Ganesh Lal Pandit v. Khetramohan Maha- 
patra (1). That case, however, does not 
help him except in so far that -it may be 
assumed for the purposes of the  deci- 
sion of this appeal only as having laid 
down the law that the Article of the 
Limitation Act applicable to the making 
of such a decree is Art. 66 of the Firat 
Schedule of that Act which provides for 
three years’ limitation from the date on 
which the money becomes re-payable. The 
difficulty is from which date the three 
years’ limitation is to be reckoned. eft 
is agreed that the cause of action arose 
after the *xpiry of two years from the 
date. of the mortgage when the money 
was made re payable according to the co- 
.venant contained in that deed, The date 


of the mortgage was the 4th of June, 1919, - 


(1) 95 Ind, Cas, 839; 531 A.134; 5 Pat, 585; A. I. 


501; (1926) M. W. N. 
$ (p. O0). 
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It is also clear to us, in spite of argu- 
ments gdvanced, by the learned Advocate 
for the appellant to the contrary, that 
the deed of further charge contains & 
clear acknowledgment of the liability 
of the debt under the previous mort- 
gage and thus under 8. 19 of the 
Indian Limitation Act the period of 
three years must be reckoned to have 
commenced from the date of the ack- 
nowlgdgment which is the 9th of 
December, 1922,. If the date of the ini- 
tiation of the present proceedings is to be 
regarded as the terminal point of limi- 
iation, then on the assumption that three 
years' limitation is applicable the present 
proceedings are barred by time and this 
i8 the argument of the learned Advocate 
for the appellant. But we are of opin- 
ion that the argument is untenable. The 
decree which is now being sought to be 
passed must be treated to be a supple- 
mentary decree in the suit which was 
originally brought by the mortgagee on 
the foot of his mortgage for the relief 
of sale of the mortgaged property, and 
if that suit was within time, as if 18 
agreed that it was, for the relief founded 
on the personal covenant then no ques- 
tion of limitation arises in the present 
proceedings. This view seems to us to 
be supported by a ceries of decisions 
in the High Court of Allahabad. We 
may refer only toone of such decisions in 
Musaheb Zaman Khan v. Inayat-ullah (2). 
Apart from any authority for the opin- 
ion we have formed, it seems to us that 
no separate suit for a decree for the 
recovery of the balance is contemplated 
under the Code of Civil Procedure. Rule 
6 of O. XXXIV which authorizes the 
passing of such a decree is a rule 
relatiug tothe procedure of working out 
the decree which is passed in the suit 
for thesale of the mortgaged property. 
It appears to us that r. 6 of O. XXXIV pro- 
vides for the finalatep by the adoption 
of which the decree originally passed 
may wholly be satisfied. 
We accordingly dismiss this appeal 
with costs. . 
A. P ppeat dismissed.” 
(3) 14 A. 513; A. W. N. (1892) 80. 
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OUDH CHIEF COURT. 
ORIMINAL APPEAL No, 4 oF 1929. 
January 29, 1929. . 
Present :—Mr. Justice Raza 
and Mr. Justice Pallan. 
SHEO RATAN-—APP?ELLANT 
versus 

: EMPEROR— RESPONDENT. : 

Evidence Act (I of 1872), s. 24—Confession un- 
corroborated but true, whether sufficient for con- 
vietion—Admissibility of such confession against 
co-accused, 

Where a confession, though-retracted subsequently, 
is a true confession it is sufficient without any 
corroborative evidence for the conviction of the 
accused who made it, [p.774, coL 1] 

-Empress v. Ma Lal (1), King-Emperor v. 
Kehri (2), kaggha v. Emperor (3) and. Raj Bahadur 
Singh v. Emperor (4), followed. 

Thongh such a confessionis not, by itself, suffici- 
ent evidence for conviction of a co-accused, ıb is 
admissible in evidence sgainst the co-accused also. [p 
774, col. 2; p. 175, col. 1) 

Oriminal appeal against an order of the 
Second Additional Sessions Judge, Luck- 
pe at Unao, dated the 22nd December, 
1928. 

Mr. G. G. Chatterji, for the Appellant, 

The Government Advocate, for the 
Crown. 

JUDGMENT.—Three Brahmans, Sheo 
Ratan, Sheo Narain and Sheo Gobind have 
been convicted of murder and sentenced 
to death. The sentence is before us for 
confirmation and all the prisoners have 
filed appeals from Jail. Sheo Gobind has 
engaged Counsel, while Sheo Ratan and 
Sheo Narain, who are father and son, 
have been provided with Counsel by the 
Orown, 

The story which has been ,unfolded by 
the evidence in this case is one of excep- 
tional atrocity. The lower Court has found 
and we, for reasons which we shall state 
later, agreein the finding, that the origin 
of this crime dates from the year 1924, 
In May of'that year the wife of Sheo 
Narain, son of Sheo Ratan, was abducted, 
and on the 29th of Maya complaint was 
filed by Sheo Narain against Bir} Lal and 
his wife and another person under ss. 498 
and 383 of the Indian Penal Code. Tho 
complaint was dismissed and the accused 
persons were discharged on the 7th of July, 
1924. From that date Sheo Ratan allowed 
his hair to grow long, and told several 
persons that he was doing this in order 
to cast the evil influence of his hair on 
the persons who got his daughter-in-law 
kidnapped. He also ssid more clearly 
to the witness Bodh Lal that he had 
‘taken & vow that he would not shave 
until the person who got his daughter- 
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in-law kidnapped was ruined (sat- 
tyanas hojae)} There is no question 


that this vow of Sheo Ratan was well-known 
in the village. The growing of the hair long 
has been adopted by many nations as a 
means of emphasising a vow or oath. It 
was the practice amongst the ancient Jews 
and is part of the ceremonial of the Naza- 
*rite vow, and it is also the practice among 
Brahmans. Sheo Ratan himself says that 
he grew his hair long from the date of 
dis wife's death many years before but 
there is no evidence in support of this 
statement, We notice that in cross-exami- 
nation a question was put to the witness 
Lafhman clearly on the instigation of 
the accused himself as to whether it waa 
not the fact that Sheo Ratan had grown 
his hair long for the destruotion of this 
witness. Birj Lal and his wife lived in 
the house nex} to and adjoining the house 
of Sheo Ratan and his son. On the morn- 
ing of the 19th of August, 1928, the plough- 
man of Birj Lal went to his master's door 
and asked him to give out the plough. 
He could not arouse theinmates of the 
house and the village chaukidar advised 
him to look inside. The door was found 
to be open and not latched from inside ag 
is customary in the case of the respectable 
villagers. The ploughman looking inside 
found Birj Lal and his son lying on one 
bed and Birj Lal's wife lying naked on 
another. He would not go in, but called 
other persons and they also refrained from 
going near the bodies. They saw from 
the blood that a murder had been committ- 
ed and the chaukidar went to the Police 
Station and made a report. He left a man 
sitting at the door and nobody went into 
the house until the Police came. It is 
only natural that under the circumstances 
Sheo Ratan should have been suspected 
and this suspicion was noted in the First 
Report. The Police Sub-Inspector reached 
the village at about 4 P. a. and began in- 
vestigation. He found that the bodies 
had received terrible injuries. The child 
of two years old had a lacerated wound 
6’ 4" in the abdomen and the intestines 
were proturuding. The child’s,scalp waa 
ruptured in several places and the skull frac- 
tured. The father had four lacerated wounds 
on the head, face and neck and two other 
lacerated wounds on the leg. But the in- 
juries to the woman who had been pregnant 
and whose belly had been ruptured go 
that the foetus of seven months had is- 
sued from the womb presented such a 
horrible spectacle that the Sub-Inapector 
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could not make a further investigation but 
for decency’s sake covered the naked 
corpse with a cloth aftercoming tothe con- 
clusion that the womanhad been strangled 
apart from otherinjuries, This fact is most 
important in view ofthe importance which 
we attach toa confeesion made by one of 
the accused. The bodies were sent fon 
post mortem examination but owing to the 
great distance from headquarters that exa- 
mination was not held until the morning of 
the 2lst of August, by which time all tb* 
bodies were to a large extent decomposed. 
In the Doctor's opinion the cause of the 
child's death was fracture of the scalpeand 
abdominal injury; the cause of the woman's 
death was “asphyxia due to pressure on 
neck and shock of abdominal wound” 
and the man’s death was due to “fracture 
of the ekull and injuries in neck". In 
the postmortem report the*Doctor did not 
‘note that any weapon had been inserted 
into vagina of the woman and it was only 
when he was examined in Court on the 16th 
October, that he stated that in his opinion 
more than a foot of a lathi must have 
been thrust into her private parts to cause 
ihe injuries to the abdomen and uterus. 
Onthe following morning, that is to say 
ihe 20th of August, the Superintendentof 
Police visited the village at 8 o'clock. On 


the night before it had been impossible : 


for the Sub-Inspector to do much except 
to despatch the bodies for post mortem 
examination. But in the morning he had 
madea search of the house of Sheo Ratan 
and had taken possession of two dhoties 
which appeared to have been recently 
washed andto be stained withblood. When 
the Superintendent of Police came it ap- 
pears that inquiry was made as to how 
the house had been entered. The Sub- 
Inspector had already noticed that there 
was &hole in the roof and the murderer 
or murderers had come in by the roof 
and left by the door. The Superintendent 
went on to the roof and found close to 
the place where the hole had been made 
a burnt match. He also found theagh 
the significance of fact did not occur 
to him # the time, a ladder standing in 
the courtyard of Bheo Ratan by which 
it was possible to reach the roof of his 
house and consequently the roof of the 
house of Birj Lal. The Superintendent 
also saw the marks of foot prints between 
‘the ladder and the hole in the roof. A 
second search of the house of Sheo Ratan 
disclosed a box of matches of the same 
kind as the burnt match stick which had 
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been found on the roof. This clue con- 
firmed thesuspicion thatSheo Ratan was 
concerned with the murder and the Sub-: 
Inspector made inquiries as to the rela- 
tions and associates of Sheo Ratan wich 
the result that Sheo Gobind accused was 
brought to him on the 22nd of August. This 
Sheo Gobind is & man of 38 years of 
age although he gave his own age as 25, 
and there is no reason to doubt that he 
is doubly related to Sheo Ratan and Sheo 
Narain by marriage. It appears that this 
man showed himself ready to confess, 
and he was taken to the Superintendent 
of Police on the following day with a view 
to having his confession recorded by a 
Magistrate. The Superintendent of Police 
very wisely sent the man to Jail with a 
request that he should be kept in 
separate kavalat “to escape adverse influence 
and called for his confession aftera day 
or two with the approval of the Court." 
On the following day, August the 24th, 
the confession of Sheo Godind was record- 
ed by Mr. Mahfocz Ali, who is a Magis- 
trate of the First Olass and who has been 
examined asa witness in the case. Magis- 
trate in his statement in Court bears out 
what is already clear from his own note 
of the confession, that he took every pre- 
caution in order to ascertain that the 
statement was voluntary. He even went 
so far as to keep the man in his Court 
for, as far as he remembers, two or three 
hours in order that he might be entire- 
ly clear from Police influence, The con- 
fession which was recorded with great 
patience and minuteness by the Magistrate 
extends to eleven pagesof Urdu writin 

and itis a most elaborate and detaile 

statement. It describes how this murder 
was designed for over a year when Sheo 
Ratan first approached Sheo Gobind with a 
suggestion that heshould hold the neck 
of Birj Lal while he was asleep when 
Sheo Ratan snd his son woyld cat his 
throat. Sheo Gobind says that he declined 
the first offer of Rs. 200 but afterwards 
when the matter had been discussed with 
certain -Pasis many of whom are known 
to be criminals and are registered as a 
criminal tribe, the witness began to waiver. 
On one occasion he was present when 
Sheo Ratan told the Pasis that Birj Lal 
should be killed near the Guria festival. 
This Guria festival which is also known 
as Nagpanchmi, was célebrated on the 
20th of August and itis the day on which 
married daughters return to tbe house 
of their parents. The fact that this murder 
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was committedon theeveofthe Nagpanchmi 


festival, for it probably took place in 


the early morning of the 19th of August, 
affords a further reason for believing that 
the murder was committed out of revenge 
for the abduction from her husband's house 
of the wife of Sheo Narain. It appears that 
Sheo Gobind lingered over his statement 
and was rather reluctant to come to the 
point but he ultimately stated clearly 
enough the events of the evening. 9 Ac- 
cording to him Sheo Narain and the Pasis 
who have been acquitted in this case owing 
to the lack of evidence to corroborate the 
statement of Sheo Gobind, but not owing 
to the existence of any proof that they did 
not take part in the crime, met on the bank 
of the river. After midnight they all went 
to Sheo Ratan’s house, but first of all 
Sheo Narain told Sheo Gobind that they 
were about tokill Birj Lal and gave him 
a chance of leaving at the last moment, 
but Sheo Gobind said “I cannot help it 
now I have come”. Sheo Ratan was awake 
inside his house. This man gave his age 
as 85 but the Judge saya that he is perhaps 
about 60 years of age, and it does not 
appear that heis infirm on account of his 
age. Sheo Narain and one of the Pasis 
then went out. How they went out Sheo 
Gobind does not say. After sometime 
they returned, and they all, that is to say 
Sheo Ratan, Sheo Narain, Sheo Gobind 
and four other persons whom he named, 
went into the house of Birj Lal through 
the door wltich was open, The father and the 
son weresleeping on one bed and the wife 
was on another. According to Sheo Gobind 
they were all strangled. Sheo Ratan and 
one of the Pasis throttled Birj Lal, Sheo 
Narain and two of the Pasis throttled the 
wife and Sheo Gobind himself throttled 
the child. Sheo Ratan then asked them 
to cut them into pieces, but the murderers 
refused to do this as they thought that the 
night was” almost over and they were 
afraid they would be caught. But Sheo 
Gobind admits that before they left one of 
the men, who have been acquitted, at the 
instance of Sheo Ratan thrust a lathi 
between the woman's legs. This was done 
after tying the woman's legs to the frame 
ofthe charpoy with a rope in order to 
pull them apart. Sheo Gobind does not 
admit thatany knife or lathi was used, 
except the lathi which was thrust into the 
woman, while he was there, but hesuggests 
that after he and the others left Sheo 
Narain and Sheo Ratan may have returned 
tothe house, At least after leaving the 
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house they went back and did not accom- : 
pany Sheo Gobind and the Pasis, In the 
confession Sheo Gobind also tells the 
story of Sheo Ratan's vow saying, that Sheo 
Ratan allowed his hair to grow, that is, 
he would not shave his hair until he had 
killed Birj Lal and his wife, He also 
says that some of the money promised 
to the Pasis was paid, namely, Rs. 200 but 
he himself had not been paid. It is on 
this confession that the conviction of all 
these persons is based, 

Sheo Gobind himself retracted the confes- 
sionin the Court of the committing Magis- 
trate and he said that he had been beaten 
by the Police and that he had been given 
some drug to drink so that he was not in 
his proper senses when he made the con- 
fession. The whole of this story is 
rendered absurd bythe fact that he was 
kept for a day in Jail in solitary confine- 
ment and that the Magistrate left him 
sitting in his Court for two or three hours 
before taking his statement. It is perfect- 
ly qlear that he was neither under the 
influence of drugs nor affected by beating 
when he madethe confession. We are not 
prepared to say that it is impossible that 
a confession so detailed and elaborate 
might have been made on some induce- 
ment offered by the Police even after all 
these precautions had been taken, but in 
our opinion there is proof in the state- 
ment itself that it was not made at the direc- 
tion of the Police. The first reason which 
leads us to this conclusion is that even if 
the post mortemreport had been known to 
the Sub-Inspector on the 23rd of August, 
when he took the accused to the Superin- 
tendent of Police, there was nothing in 
that post mortem report which showed 
that a lathi had been thrust into the private 
parts of Musammat Bhagirati. This fact ^ 
had not been observed by the Sab-Inspector 
himself and, therefore, it was a fact stated 
by the accused for the first time and only 
corroborated when the Civil Surgeon was 
examined in Court long after the state- 
ment was made. Secondly according to 
Sheo Gobind all the deceased were throt- 
tled. Although the 8u8-Inspector himself, 
for some reason which is not clear tos us, 
deposed that he thought that the child had 
been throttled, we cannot understand how 
he had that opinion. To the ordinary 
observer the child died either from the 
fracture of his skull or from severe injury 
to the abdomen; and it never occurred even 
tothe Oivil Surgeon that the child had 
been throttled, Similarly Birj Lal to all 
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9ppearanees died as the result of cuts 
which he received about the head and 
neck and in his case also the Civil Surgeon 
at the time of his post mortem examina- 
tion did not suspect throttling. It was 
only in the case of the woman that he 
found clear symptoms showing that she 
had been throttled. When, therefore, Sheo 
Gobind stated that all had been ‘throttled 
he was making a statement which, whether 
the post moriem report wasin the hands 
of the Police or not, was contrary to the 
opinion which any ordinary person at jn 
time must have held as to the causé of 
death both of Birj Lal and of the child. 
Yet when the learned Sessions Judge 
conducted in his own Court avery careful 
examination of the Civil Surgeon it was 
made to appear quite possible that all 
these persons were killed by throttling 
before the infliction of the other injuries, 
Birj Lal had two signs of throttling, namely 
the protrusion of his tongue and eyes and 
notest could be made from his lungs 
which were completely decomposed.” In 
the case of the child both lungs were 
congested which is a sign of asphyxia but 
cannot be due to decomposition. The 
Doctor had never looked at these bodies 
with the idea of finding that the obvious 
injuries were not the cause of death, and, 
as he says, he did not examine them on 
the supposition that theirs were cases of 
throttling. All that he can say definitely 
is that they may or may not have been 
throttled and that the lacerated incised 
injuries were either anie mortem or 
caused immediately after death, that is to 
say within two hours. Thus in a most 
unexpected way a statement made by 
Sheo Gobind, which appeared at the 
- time to be contrary to the facts, was shown 
several months afterwards in the Sessions 
Court to be possibly true. The third 
point in which Bheo Gobind added to 
the knowledge possessed by the Police at 
the time when he waa taken into cugpody 
is the use of the rope which was found 
tied toethe woman's legs. It does not 
appear that the reason why the rope was 
tiedeto her legs was ascertained by the In- 
vestigating Officer and the explanation given 
by Sheo Gobind is clearly correct, We 
are not of opinion either that this explana- 
tion can have been given tohim by the 
Sub-Inspector or that he can have invented 
it himself. 
The confession, therefore, is not one of 
thore which can be considered to have 
been tutored; and it was certainly not 
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made under the influence of drugs or fear. 
It is a confession which adds to the 
knowledge which was then available as to 
the cause of death in many particulars and 
has not been contradicted by anything 
which has been shown to us in the 
evidence. Even the fact that two men 
left the party in the house of Sheo 
Ratan and then came back and took them 
to the open front door, leads support 
to the view that they climbed on to the. 
roof by means of the ladder, entered the 
house of Birj Lal by making a hole in 
the roof and opsned the door from inside, 
although these facta were probably not in 
the knowledge of Sheo Gobind. The 
confession, therefore, being in our opinion 
a true confession, is sufficient, without any 
corroborative evidence, for the conviction 
of Sheo Gobind himself. This view of 
the law has been taken both by the Allaha- 
bad High QOourt and by this Court on many 
occasions. The first ruling to which we 
would refer is that reported as Queen. Em- 
press v. Maiku Lal (1) Inthatcase it was 
held that such a confession, namely, 8 
retracted confession, was sufficient evidence 
if a Court believed it to be true, for convict- 
ing the persons who made it. This view 
was carried further in the case of King- 
Emperor v. Kehri(2). It is there expressly 
laid down that as regards the person 
making it the retracted confession, may 
even without any corroborative evidence 
form the basis of & confession. These 
views have been recently confirmed by a 
Full Bench of the Allahabad High Court 
in the case of Raggha v. Emperor (3) and this 
Court has followed that judgment of the 
Allahabad High Court on more than one 
occasion, in particular in the case reported 
as Raj Bahadur Singh v. Emperor (4). 
Thus even if we hold that there was no 
corroborative evidence we would feel our- 
selves justified in upholding the conviction 
of the accused Sheo Gobind on the basis 
of his own.confession alone. 


As to the effect of that confession against 
the co-accused, we would not be prepared to 
follow the judgment of the Allahabad 
High Oourt in the case of King Emperor v. 
Kehri (2) to which we have referred above 
and lay down that a retracted confession 


qi 20 A. 133; A. W. N. (1897) 224. 
2) 29 A. 434; 4 A. L.J. 310; A. W. N. (1907) 140; 5 
Or L. J. 360. ; 
(3) 89 Ind. Cas.903; 23 A. L. J, 821; A. I. R. 1925 
All. 627; D. R. 6 A. 161 Or.: 28 Or L.J 1131. 
(4) 98 Ind. Cas. 106; 3 Ò. W.'N. 818; 37 O. L. 3; 
1258; A. I. R. 1927 Oudh 17. 
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of a co-accused can alone be sufficient 
evidence to justify a conviction, » nor has 
this view been maintained by the Allaha- 
bad High Oourt itself in more recent 
decisions, but that confession standing as 
it does unrebutted is admissible in evidence 
and it is in the present case a strong piece 
of evidence. There is nothing to show 
that Sheo Gobind had any reason for 
naming these men falsely, and his story 
fits in exactly with all the facts whieh are 
known to us. The actual evidencé which 
goes to corroborate the confession, apart 
from the motive which has been so clearly 
shown to exist in the case of these two 
men, is the circumstantial evidence offered 
by the discoveries made by theSuperintend- 
ent of Police. There can be no question, 
in view of the fact that the door was found 
open, that a hole was found in the roof, that 
a ladder was set against the wall leading to 
the roof from the houseof Sheo Ratan and 
that a burnt match corresponding to the 
matches in Sheo Ratan's match box was 
found on the roof, that the murderers 
entered the honse from the house of Sheo 
Ratan. Sheo Ratan and his son were the 
only persons living in his house, and they 
had no defence to offer. They did not 
even attempt to say that some other persons 
entered their house, took one of their 
matches, climbed on to the roof by their 
ladder and so entered the house of Birj Lal. 
In our Opinion this circumstantial 
evidence would have been difficult to 
answer and no attempt has been made to 
answer it. Lastly there is the recovery of 
two dhotis which had been recently washed. 
This fact presents nothing unusual, but 
still it is worthy of notice that one of those 
dhotis was marked with human blood and 
it was the dhoti of Bheo Ratan. He has 
given three explanations as to how there 
was blood on his dhoti, It cannot be proved 
that one of these explanations may not be 
right, but it forms the link, even though 
a weak link, in the chain of evidence 
against these men. We have mentioned 
already the motive for the murder. The 
manner in which the bodies were treated, 
probably after death, shows clearly enough 
that this was a murder for revenge. If, as 
appears to be the case, mercenaries were 
employed who removed somemoney from 
the house, there can still be no question 
that the persons who submitted this 
woman's body to these atrocities were 
- actuated by motives of revenge and not by 
motives of gain. The persons, who were 
incensed against this family and parti- 
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cularly against the woman, were Sheo Ratan 
and his son, and where there is direct 
evidence against these persons that they 
committed the crime we cannot regard the 
existence of a strong motiveas immaterial, 
In our opinion the confession of Sheo 
Gobind is corroborated sufficiently by 
*material evidence against both the co- 
accused. We believe that the learned 
Sessions Judge, who has tried this case 
ewith great care throughout, and has 
personally brought to notice many points- 
which had escaped the Investigating 
Officer, has come toa correct decision. As 
to*the sentence there canin a case of this 
kind bə no sentence except that of death. 
We, therefore, dismiss, these appeals, 
uphold the convictions and sentence and 
direct that Sheo Ratan, Sheo Narain and 
Sheo Gobind be hanged by the neck till 
they be dead. 
G. H. Appeala dismissed. 


——À 


OUDH CHIEF COURT. 
° APPLICATION No. 39 or 1928. 
January 17, 1929, 

Present :—Mr. Justice Hasan, Acting Ohief 
Judge, and Mr. Justice Misra. 
Sardarni CHANNAN KUER 

AND OTHBRS—PLAINTiFFS—À PPLICANTE 


versus 
Sardar SAHDEO SINGH-—DRFENDANT 
—QOpposits Party. 

Civil Procedure Code (Act V of 1908), ss. 10, 17, 151 
—Stay of suits—Suw for declaration of title—Sub- 
sequent suit for profits tn respect of some properiies 

. —Identity of matter in issue—Jurisdiction of Courts 
—Inherent power of Court to stay suits—Suit for 
rent wn respect of properties situate within different 
jurisdictions—Proper forum—Oudh Rent Act (XXII 
of 1880), as, 181, 135. . 

In order to attract the provisions of s. 10 of the 
Oode of Oivil Procedure, it is not enough that the 
same issue should be involved in the two suits but 
it is also necessary that the entire subject-matter 
of the two suits should bethe same. [p. 780, col. 


1. 

1p aleiehan v. Kishan Lal (1), Bepin Behary Mozum- 
dar v. Jogendra Chandra Ghosh (2) Jamini Nath 
Mullick v. Midnapur Zemindary Co. (3) and Kesho 
Prasad Singh v. Shiva Saran Lal (4), referred to. 

A order to hold that s. 10, Civil Procedure Code, 
is applicable, the two Courts must be Courts of con- 
current jurisdiction, that is to say, each®f those Courts 
must be ın a position to tty any one ofthetwo suia 
and to grant the relief claimed in either of them. [p. 
780, col. 2 

Paira Mu d Sons v. Raj Narain & Co.(8) and 
Gopikisan v. Padamraj (9), referred to. | 

A. suit for profits of certain properties, which is 
solely cognisable by a Revenue Oourt cannot be 
stayed under the said section pending the determina- 
tion ofa suit for declaration of title of those and 
other proparties in a Civil Court. [tbid] — 

The Court may, however, in the exercise of ita 
inherent powers recognised by s. 151, Oivil Pro- 
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cedure Code, stay a suit pending the determination 
of another suit where the provisions of s.10, Civil 
‘Procedure Code, are not directly applicable, if the 
ends of justice require that the suit should be stayed. 
[p. 781, col. 1] 

Hukum Chand v. Kamalanand Singh (10) and 
Nand Kishore Singh v. Ram Golam Sahu (11), refer- 
red to. ' 

A suit under the Oudh Rent Act for profits relat- 
ing to properties situated within the jurisdiction of 
different Courts may be instituted in any Court 
within the local limits of whose jurisdiction any 
portion ofthe property is situate, provided that in 
respect the subject-matter af the suit the entire 
elaim is cognisable by such Qourt. [p. 781, col. 2.] 


Revision against an order ofthe Assist- 
snt Collector, First Olass, Kheri, dated 
the 12th September, 1928. 

Mr. Sarju Singh, General Agent (with 
him Messrs. M. Wasim, Radha Krishan and 
8. C. Das), for the Applicants, 

Messrs. H. Husain and  Bisheshar Nath, 
for the Opposite Party. . 

JUDGMEN'T.—This is a revision 
against an orderof the Assistant Collector, 
First Class, Lakhimpur, District Kheri, 
dated the 12th of September, 1928. This 
order wasone directing that Suit No. 1 
of 1928 instituted in his Court by the 
plaintiffs applicants against the defendant- 
opposite party should be stayed till the 
decision of an appeal pending in the 
High, Court at Lahore arising out of a 
suit brought by the defendant against 
the same plaintiffs in the Court of the 
Senior Subordinate Judge] of Jullundur, 
Punjab. 

The facts of the case are rather com- 
plicated and will have to be mentioned in 
detail. The relationship of the parties will 
appear from the following pedigree :— 

' BARDAR GULAB SINGH 


— 


| | A 
Sardar Sardar Sardar Bardar Sardar 
Angad Arjun Rajeshwar Dwarka Tirloki 
Singh, Singh, Singh, Nath Nath 
(dead). (alive). (dead) Singh, Singh, 
| (dead) e 
|| 
Sahdeo Widow, 1. Widow, 
Bingh, —Sardarni Bardarni 
defendant. Vidyawati Ohannap 
Kuar, Kuar; 
plaintiff, plaintiff. 
e and 
. 2, Widow, Sardarni 
s Lajwanti Kuar, 


jt would appear from the above pedigree 
that the fatherof the defendant, Sahdeo 
Singh, and the husbands of the plaintiffe- 
applicants’ Sardarni Channan Kuar and 
Sardarni Vidyawati, Kuar were all brothers, 
the sons of one Sardar Gulab Singh. 
Sardar Gulab Singh had two other sons, 
namely, Sardar Angad Singh and Sardar 
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Arjun Bingh. The former is dead in the 
influenza’ epidemic Sardar Rajeshwar 
Bingh father of the defendant-opposite 
party, Sardar Tirloki Nath Singh, husband 
of Bardarni Channan Kuar plaintiff-ap- 
plicant No.1, and. Sardar Dwarka Nath 
Singh, husband of Sardarni Vidyawati 
Kuar plaintiff-applicant No. 2 died one 
after the other within a period of about 
a month. Atthis time Arjun Singh was 
sadmitt®dJy living separately from his 
three deceased brothers and the remain- 
ing members of the family consisted of 
the defendant Sahdeo Singh, his father 
Sardar Rajeshwar Singh and his two 
uncles, the husbands of the plaintiffs. 
Though he wasa minor yet trouble seems 
to have arisen between the parties as to 
the shares left by his uncles Tirloki Nath 
Singh and Dwarka Nath Singh. He 
claimed the shares of his two uncles on 
the ground that they constituted a joint 
family with him at the time of their death. 
The plaintiffs applicants, on the other hand, 
claimed that their husbands were separate 
from Sardar Rajeshwar Singh, the father 
of the defendants, and thus they were 
entitled to the shares of their husbands. 
We might also mention that Sardar 
Tirloki Nath Singh had left two widows. 
One of them was Sardarni Channan Kuar, 
plaintiff in the present suit, and the other 
was Bardarni Lajwanti Kuar. 

The widows and the defendant applied 
to the Revenue Court for mntation in 
respect of the shares of Sardar Tirloki 
Nath Singh and'Bardar Dwarka Nath Singh. 
The Revenue Court by its order dated 
the lóth of December, 1920, directed that 
mutation of names in respect of the 
4annas share of Sardar Tirloki Nath 
Singh should be effected in favour of his 
two widows Sardarni Ohannan Kuar and 
Sardarni Lajwanti Kuarin equal shares 
of two-annas each, and in respect of the 
four-annas shareof Sardar Dwarka Nath 
Singh mutation should be effected in favour 
of his widow Sardarni Vidyawati Kuar. 

Being diesatisfied with the order passed 
by the Revenue Court, the defendant 
Sardar Sahdeo Singh instituted a suit 
in the Court of the Senior Subordinate 
Judge of Jullundur on the 29th August, 
1921. The suit was brought in the Punjab 
Court because a portion of the property 
belonging tothe family whs situated in 
that Province. The suit related to the . 
entire property: belonging to the family 
and was one for declaration that the 
family, consisting of Sardar Rajeshwar 
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Singh the father of Sahdeo Singh the 
defendant in the present case, and Sardar 
Tirloki Nath Singh and Sardar Dwarka 
Nath Singh the husbands of the plaintiffs- 
applicants, respectively, was a joint Hindu 
family and that the widows were not 
entitled to any share in the family pro- 
perty. It was also alleged in that suit by 
the defendant that there prevailed a 
custom in his family by virtue of which 
widows were excluded from  inheritaifce. 
It may be mentioned here that the pro- 
perties in respect of which the profits 
are claimed by the plaintiffs-applicants in 
the present suit were admittedly included 
in the suit brought by the defendant in the 
Courtin the Punjab. 

After a protracted trial the suit was 
dismissed by the Senior Subordinate Judge 
of Jullundur by his decree dated the 
23rd of June, 1927. The defendant has 
appealed from the said decree to the High 
Court at Lahore and the appeal is still pend- 
ing. 

We may mention certain other facts 


which will be relevant forthe purpose of, 


understanding the various contentions 
raisedon behalf of the parties in the pre- 
sent application. 

After the institution of the suit by the 
present defendant in the year 1921, he ap- 
plied to the Court of the Senior Subordinate 
Judge of Jullundur for issue of an injunc- 
tion against the present plaintiffs restrain- 
ing them for realizing any rent of the share 
in respect of which mutation had been 
effected in their favour by the Revenue 
Court. This application was filed onthe 
2Uth of November, 1922. Ths application 
was granted by the Subordinate Judge on 
the 6th of January, 1923, and he ordered 
that the injunction prayed for be issued, 

The present plaintiffs appealed against 
this order to the High Oourt at Lahore and 
on the 17th of May, 1923,the High Court 
set aside that order and remanded the case 
to the Court of Subordinate Judge for a 
fresh decision. On the sth of November, 
1924, the Subordinate Judge passed a fresh 
order by which he revoked the previous 
order relating to the issue of an injunction 
and directed that a Receiver of the proper- 
ty inthe posseasion of the widows be ap- 
pointed. The matter was again carried 
inappeal to the High Court at Lahore and 
on the 27th of March, 1925, Mr. Justice Jai 
Lal passed a final order, the effectof which 
was that the widows who were defendants 
in the Punjab Court and arethe plaintiffs 
in the present suit were restrained from 
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making collections and Sardar Sahdeo 
Singh, the plaintiff in the previous suit 
and the defendant in the present suit, was 
directed to deposit the entire income of 
the property in dispute situate in District 
Kheri in the Oourt of the Subordinate 
Judge, Jullundur, Punjab, and out of the 
amount so deposited each of the widows 
was to receive a maintenance allowance of 
Ra, 300 per mensem. The possession of the 
wikiows was, however, maintained in res- 
pectof the properties situate in the Dis- 
tricts of Lahore and Jullundur in the 
Punjgb. 

In pursuauce of the said order of the 
High Oourt Sardar Sahdeo Singh deposited 
his realisations in the Court, out of: which 
Rae. 43,000 has admittedly been paid to the 
plaintiffs-applicants. It is argued that a 
large sum of money ia still heldin deposit 
in the Court of the Subordinate Judge of 
Jullundur, Panjab. Wemight also men- 
tion here that one ofthe widows of Bardar. 
Tirloki: Nath Singh, namely, Sardarni 
Lajwgnti Kuar entered intoa compromise 
with Sardar Sahdeo Singh in respect of her 
two annas shareout ofthe share left by her 
husband. The result of this compromise 
was that,a decree only in respect of the 
two annas of the property forming the sub- 
ject-matter of the suit brought in the 

unjab Court was passed in favour of 
Sardar Sahdeo Singh but that his suit was 
dismissed in respect of six-annas share of 
that property. It may also be mentioned 
that after the suit brought by Sardar 
Sahdeo Singh had been decided by the 
Subordinate Judge of Jullundur, the- 
Judge directed thal the balance of the 
money deposited in his Court might be 
paid to Sardar Sahdeo Singh. An objec- 
tion to this wasraised but was disallowed 
by the Subordinate Judge. f 

The matter was then taken to the High 
Court at Lahore by the applicants by Îl- 
ing a revision against the said order and 
on the 6th of December, 1927, the High 
Cout at Lahore passed an order to the 
effect that the balance of the money held 
in deposit by the Court of the Subordi- 
nate Judge of Jullundur, should not be 
paid to Sardar Sahdeo Singh but shou]d be 
allowed to remain in deposit asit was on 
the date of the disposal of the suit till the 
title to thesaid money had been adjudicat- 
ed upon by a competent Court. That 
money, we may mention, is still in deposit 
in the Court of the Subordinate Judge of 
Jullundur. : -— . 

The present suit which is a suit for pro- 
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fits under s. 108, c1. 15, of the Oudh Rent 
Act XXII of 1886, was instituted in the 
Court of the Sub-Divisional Officer of 
Tahsil Lakhimpur, District Kheri. The pro- 
fits are claimed in respect of certain villages 
situate in Tabsil Lakhimpur and certain 
others situate in Tahsil Mohamdi, both 
Tahsils being in District Kheri. Plaintiff 
No, 1, Sardarni Ohannan Kuar, claims pro- 
fits in respect of two-annas share and 
Sardarni Vidyawati  Kusr in respect af 
four-annas share in “those villages, the 
total amount claimed being Rs. 1,70,000. 

The defendant-opposite party has raised 
a number of contentions as to the mainfain- 
ability of the present suit, but for the 
purposes of the decision of the application 
for revision before us it would be neces- 
sary to mention only two of them. They 
are; Firstly, that the present suit for profits 
should not be tried till the appeal lodged 
by the defendant Sardar Sahdeo Singh 
against the plaintiffs applicants in the 
High Court at Lahore had been decided 
and, secondly, that the Sub-Divisiona 
Officer of Tahsil Lakhimpur, had no jtris- 
diction to take cognizance of the portion 
ofthe claim which related tothe profits of 
the villages situate in Tahsil Mohamdi. 
The learned Assistant Collector in-charge 
of “Tahsil Lakhimpur in whose Court the 
suit was instituted had decided both the 
pointe against the plaintiffs. He has held 
that the suit brought in his Court can be 
maintained only on respect of the villages 
situate in Tahsil Lakhimpur and that the 
plaintiff should institute a separate suit for 
profits in respect of villages situate in 
Tahsil Mohamdiin the Oourt of the Sub- 
Diveional Officer of that Tahsil. He haa 
further held that in view of the provisions 
of s. 10 of the Code of Civil Procedure and 
also ofa. 151 of thesame (ode it would be 
neither proper nor justto try the present 
suit for profits until the decision of the 
appeal pending the High Court at Lahore 
His order is, therefore, to the effect that 
the present suit brought by the plaintiffs- 
applicants be consigned to the records ill 
the decision of the appeal before the 
Lahore High Oourt and shall betaken up 
on fite after the said decision, on application 
by either party, if and when necessary. 

The plaintifs, Sardarni Ohannan Kuar 
and Sardarni Vidyawati Kuar, have now 
filed an application for revision of the 
said order in this Court challenging the 
validity of the order passed by the learned 
Assistant Collector on both the points, 
The two contentions urged on their behalf 
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before us are the same as were urged by 
them in the Court below. 

The case was argued at great length 
on both aides and we have taken time to 
consider our judgment. We now proceed ` 
io give our decision in regard to both the 
aforesaid points. 

Regarding the contention that the order 
passed by the learned Assistant Oollector 
under s. 10 of the Code of Civil Procedure, 
diresting the suitof the applicants to be 
stayed is illegal and incorrect we are of 
opinion that the contention is sound and 
must be upheld. We proceed to give our 
reasons for the said view. 

Section 10 of the Code of Civil Procedure 
of 1908 runs as follows.— 

“No Court shall proceed with the trial 
of any suit in which the matter in issue 
is also directly and substantially in issue 
ina previously instituted suit between the 
same parties, or between parties under 
whom they or any of them claim litigat- 
ing underthe same title where such suit 
is poe a the same or in any other 
Court in British India having jurisdic- 
tion to grant the relief claimed, or in any 
Court beyond the limits of British India 
established or continued by the Governor- 
General in Council and having like juris- 
diction, or before His Majesty in Council.” 

On an analysis of thesection quoted above 
it would appear that a Oourt shall not. 
proceed with the trial of the suit, if first, 
the matter in issue in the suit is also 
directly and . substantially in issue be- 
tween the same parties; Secondly, the pre- 
viously inatituted suit is pending; 

(a) inthe same Court in which thesub- 
sequent suit is brought, or (b) in any other 
Oourt in British India (whether superior, 
ihferior, or co-ordinate) or (c)in any Court 
beyond the limits of British India establish- 
ed or continued by the Governor- General in 
Council, or (d) before His Majesty in 
Council; and, thirdly, where the previously 
instituted suit is pending in any of the 
Courts mentioned in cl.(b)or cl. (e), such 
Oourt is.a Court of jurisdiction competent 
to grant the relief claimed in the subse- 
quent suit, 

We have, therefore, to see whether the 
matter in.issue in the present suit wag 
directly and substantially in issue in the 
suit instituted by the defendant in the 
Court of the Subordinate Judge of Jullun- 
dur and whether that Oourt would be 
competent to grant the plaintiffe-appli- 
cants the relief which has now been claime 
ed by them in the present guit, 
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À large number of authorities were quoted 
before us during the course of argumenta 
but we would refer principally to those 
which have been passed under the present 
Code of 1908, One of the main differences 
between the wordings of s, 10 of the present 
Code and 8.12 ofthe Code of 1882 is to 
be foundin the omission in the new Code 
ofthe words “for the same relief" which 
occurred after the words “previously insti- 
tuted suit” of the corresponding eebtion 
of the previous QOode. It would thus 
appear that according to the present Code 
ihe fact whether the relief claimed in the 
suit subsequently instituted is different 
from that claimed in the previously in- 
stituted suit or whether itis the same, 
would not make any difference in the ap- 
plicability of the present section. The 
only elements which have to beseen are: 
firstly, whether the matter in issue in the 
subsequent suitis also directly and sub- 
stantially in issuein the previously institut- 
ed suit; secondly, whether the previous 
suit and the subsequent suit are between 
the same parties or between those who 
are litigating under the same title and, 
thirdly, whether the relief claimed in the 
subsequent suit could be granted by the 
Oourt in which the previous suit had 
been instituted. It is evident that the 
parties in the present suit and in the 
previous suit are the same and so far as 
that element is concerned it doeg exist. It 
is also admitted on both sides that the 
property in respect of which profits have 
been claimed in the present* suit formed 
the subject-matter of the previous suit. 
The contention, however, raised on behalf 
ofthe plaiutiffe-applieants is that though 
the property is the same yet the subject- 
matter of the present suit is not the sub- 
ject-matter involved in the previous suit. 
The argument is that the words “matter 
in issue’, must be read with reference to 
the entire subject of controversy between 
the parties and not merely to one of the 
matters in issue. It was said that although 
the present suit related to thee profits of 
the property which formed the subject- 
matter of the previous suit yet the subject- 
matter in issuein the present suit wasa 
claim for profits which was not he subject- 
matter in issue inthe previous suit. On 
behalf of the defendant it was contended 
that though the subject-matter was different 
. yet the real issue involved in the two 
cases was the same, it being whether the 
applicants were entitled to the property 
in respect of which they now claimed pro- 


OHANNAN KURR P. SAHDEO SINGH, 


179 


fits or whether the defendant-opposite- 
party was entitled to that property. It 
was further urged on behalf of the defendant 
that the words ''matter in issue" which 
were to be found both in s, 10 and s. 1l 
ofthe Code should be read in the game 
pense. Although there is some force in 
the contention raised on behalf of the 
defendant yet we feel that the weight of 
authority is against him, and that it hag 
been consistently held by the different 
High Oourts in India that the words “matter 
in issue" in s. 10 should not be read as 
implying any particular issue but must 
be read as referring to the entire subject- 
matter of the subsequent suit. 

The question now before us came up 
before the Allahabad High Oourt in the 
year 1888 and the Fall Bench of that 
Court, in a cage reported as Balkishan v. 
Kishan Lal (t) took the view that the pend- 
ency of a litigation regarding rent, mali- 
kana or other demand for one year did 
not under the provisions of the Code of 
Oivjl Procedure bar a suit between the 
same parties in which the same demand 
was made for a subsequent year. The 
difference between old s. 12 (now s. 10) 
and old s. 13 (now s. 1!) was pointed out 
in that case. It was observed by Mr. Justice 
Mahmood at page id4* thatthe rule in 
B. 12 related to matters sub judice whilst 
the rule ins. 13 related to matters which 
had passed into rem judicatam; that whilst 
s. 12 barred only a suit, &. 13 barred the 
trial of both the suit and of an issue 
involved in that suit. It is unnecessary 
to point out that the same distinction 
still exists in the present Code of 1903. 

The Oaleutta High Court has adopted 
the same view and in a case reported as 
Bepin Behary Mazumdar v. Jogendra 
Chandra Ghosh (2) Mukerjee, J. observ- 
ed that the expression "matter in issue" 
had reference to the entire subject of con- 


troveray between the parties and that the 


object was to prevent Courts of concurrent 
jwrisdiction from simultaneously trying two 
parallel suits in respect of the same mat- 
ter. This case was followed by the same 
Court in Jamint Nath Mullick v, Midnapur 
Zemindary Co. (3). 2» 

In the Patna High Court the same has 
been held in Kesho Prasad Singh v. Shiva 
Saran Lal (4). It was said that in order to 

1) 11A. 148; A. W. N. (1889) 42; 13 Ind. Jur, 309, 

3) 36 Ind. Cas. 641; 24 O. L J. 514. 

3) 75 Ind. Cas. 231; 270. W. N. 772; A.I. R. 1923 


Gal. 716. 
(4) 51 Ind. Oas. 36; 4 P. L. J. 557; (1919) Pat, 984, 
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attract the application of s. 10 of the 
Code of Civil Procedure the matters in 
dispute in the previously instituted suit 
and the subsequently ins‘ituted suit must 
be substantially the same though the reliefs 
claimed may be different. 

In the Madras High Court the same view 
has been taken as will appear from a case 
reported as Narikkcte Kunnamangalath 
Ithisseri Kuberan Nambudri v. Pethua 
Kalloor, Koman Nair (5). 

In the late Court of thé Judicial Commis- 
sioner of Oudh the same interpretation was 
accepted in a decision reported as Sital 
Singh v. Sila Bakhsh Singh (0). The 
Bench of that Oourt consisting of Mr. 
Stuart, J. O. (now Sir Louis Stuart, O. J.) 
and Mr. Daniels, A.J. O.observed that the 
object of the rule contained in s. 10 ofthe 
Oode of Civil Procedure was to prevent 
Courts of concurrent jurisdiction from 
simultaneously entertaining and adjudicat- 
ing upontwoor more parallel litigations 
in respect of the same cause of actiqn and 
the same subject-matter, that is litigations 
in which the matters in controversy are the 
same, and that the mere fact that the 
decision of the subsequent suit will 
largely be affected by the decision of the 
previous suit still pending was not sufficient 
for the application of s. 10 of the Code of 
Oivil Procedure. The view held in Bal- 
kishan v. Kishan Lal (1) and Bepin Behary 
Mozumdar v. Jogendra Chandra Ghosh (2) 
was followed in this case. 

In Sind the same opinion has been 
taken by the Court of the Judicial Oom- 
missioner of that Province as would appear 
from a case reported as Jainarain Babulal 
v. Nathoomal Manoharlal (T). 

It would, therefore, appear that there ia 
almost concensus of authority that in order 
to attract the provisions ofs. 10 ofthe Code 
of Civil Prceedure it is not enough that 
the same issue should be involved in the 
two suits but it is also necessary that the 
entire subject-matter of the two suits 
should be the same. It is clear that the 
subject-matter of the present suitsis ngt 
the same, thg former being a suit relating 
to the declaration of, title in regard to 
certaid properties and the latter being a 
suit for profits in regard to a portion of 
those properties. The second reason why 
we think s. 10 is not applicable to the facts 
of the present case isthat the Oourt of the 


(5) 88 Ind, Oas. 421; 48 M. L. J. 251; A. I. B. 1025 
Mad. 574 


. 974. 
(8) 50 Ind. Cas. 213; 60. L, J. 86. 
(7) 82 Ind, Cas, 539, 
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Subordinate Judge of Jullundur, which 
tried the previously instituted suit, is not 
competent to trythe present suit and to 
grant the relief claimed in this suit. In 
order to hold that s. 10 is applicable the 
two Courtsmust be Courts of concurrent 
jurisdiction, that is to say, each of those 
Courts must be in a position to try any one 
of the two suits and to grant the relief 
claimed in either of them. If this condition 
is nos present, the section is not to beappli- 
cable, This is apparent from the language of 
the section itself. If any authority were 
needed we would refer toa case decided 
by the Punjab Chief Oourt and reported as 
Patra Mal & Sons v. Raj Narain & Co. (8) 
and to another case decided by the Court 
of the Judicial Commissioner of Nagpur 
reported as Gopikisan v, Padamraj (9). 

It isclear from the facts given above that 
the present suit is one for profit and is 
solely cognizable by a Revenue Court 
both under the provisions of s. 108, cl. 15, 
of the Oudh Rent Aet XXII of 1886, and 
8.77, ol. (k) of the Punjab Tenancy Act XVI 
of 1887, A Civil Court either in the Punjab or 
in Oudhis not competent to take cognizance 
of a suit for profits. Under those circum- 
stances the trial of the present suit can- 
not in our opinion, be stayed under the 
provisions of s. 10 of the Code of Civil 
Procedure of 1908. 

We feel, however, that looking to all 
the circumstances of the case it would not 
be just and proper to allow the present 
suit to be tried on the merits at present. 
As would appear from the defence urged 
by the defendant in the present case the 
main contention raised by him is that the 
plaintiffs-applicants are not entitled to 
claim any profits since they have no title 
to the property in respect of which profits 
are claimed. It is manifest that it is open 
to a person against whom profits are claim- 
ed to contest such a suit by urging that 
the plaintiff is not entitled to profits on 
the ground that he does not possess any title 
tothe property in respect of which profits 
have been claimed. In this case the question 
as to whether the plaintiffs-applicants are 
possessed of title in the property in res- 
pect of which they claim profits isa ques- 
tion which, must necessarily be tried: 
We are also aware that if such a question 
is again tried ina Revenue Court it would 
entail a large amount of expenditure, and 
much of the time of the Court would be 


(8) 53 Ind. Cas. 467; 114 P, R. 1919; 47 P. L.R. 
1820. 
(9) 37 Ind, Cas. 610; 12 N. L, R. 174. 
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wasted in trying it. It is also evident that 
the decision of the High Court at Lahore 
as to thetitle of the parties in redpect of 
the villages situate in the District of Kheri 
will operate as res judicata. There can, 
therefore, be no doubt that it would be in 
consonance with the ends of equity and 
justice if the trial of the present suit should 
bestayed till the decision of the appeal 
by the High Oourt at Lahore, We are 
clearly of opinion that we are possessed of 
inherent jurisdiction to pass such an otder. 
In:8. 151 of the Code of Oivil Pro- 
cedure it is clearly laid down that nothing 
rovided in that Oode shall be deemed to 
imit or otherwise affect the inherent power 
of the Court to make such order as may be 
necessary for the ends of justice or pre- 
venting &buse of the process of the Court. 
It was argued on behalfof the applicants 
that it would not be proper for us to apply 
the provisions of s. 151 of the Code of 
Civil Procedure when the case clearly 
does not come within the provisions of 
8.10 of the same Code, We regret we 
are unable to take that view. The very 
language of s. 151 shows that the in- 
herent powers of the Court are not to be 
deemed to be limited or otherwise affect- 
ed by the espress provision of the Code. 
If the contention of the learned Counsel for 
the applicants were tobe accepted as cor- 
rect there would be no necessity at all for 
enacting s. 151 of the Code. It is only to 
meet cases like the present which are not 
provided for in the Code or to which the 
provisions of the Code do not apply that 
the Legislature has enacted 8.151. Weare 
supported in this view of ours by two deci- 
sions of the Calcutta High Court reported as 
Hukum Chand v. Kamalanand Singh (10) 
and Nand Kishore Singh v. Ram Golam Sahu 
(11). The former was acase before the pass- 
ing of the Code of 1908. It was held in that 
case that the provisions of the Oode of 
Oivil Procedure, as it then existed, were 
not exhaustive and that a Court was in 
a position, in cases to which the provisions 
of that Code were not applicable to exercise 
its inherent jurisdiction to do justice 
between the parties such as may be warrant- 
ed under the circumstances of that case, 
The same principle was affirmed in the 
latter case also, . 

We may, however, refer to & decision 
ofaBench of our own Court which was 
given in a case*between the same parties. 
In 8. 115 Applieation No. 44 of 1827 


(10) 33 C. 927; 3 O. L. J. 07, 
(11) 18 Ind. Cas. 207; 40 0.955; 16 O, L. J. 508. 
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decided by Raza and Nanavutty. JJ., on 
the 3rd of August, 1928, the learned Judges 
of this Court held that although the pro- 
vision of s. 10 could not be applied 
to the facts of that case yet it would be 
very inconvenient and undesirable if the 
suit in which the order of stay was passed 
were tried on its merits and in the circum- 
stances of that case the Oourt exercised ita 
inherent powers under s, 151 of the 
Code of Civil Procedure and stayed pro- 
etedings till the desision of the appeal by 
ihe High Oourt at Lahore. We intend to 
&dopt the same course here. ` 

We now proceed to deal with the other 
point involved in the case, namely, whether 
the Sub-Divisional Officer of Tahsil Lakhim- 
pur, in whose Court the present suit was 
filed, was competent to try it in face of the 
fact that the profits claimed therein related 
to a portion ef the property which was 
situate in Tahsil Mohamdi, 

To us it appears to be clear that in all rent 
suits in Oudh the provisions of the Code of 
Civil Procedure have been made applicable 
proyided they are not inconsistent with the 
provisions of the Oudh Rent Act itself. 
This is clear from 8. 135 of the Oudh 
Rent Act. The first thing we have, 
therefore, to do is to see whether under the 
provisions of the Oode of Civil Procedure it 
would be permissible for theapplicants to 
institute a suit like the present one in the 
Court of the Sub-Divisional Officerof 
Lakhimpur. Section 17 of the Code of Civil 
Procedure lays down that where a suit is 
to obtain relief respecting property situate 
within the jurisdiction of different Courts, 
the suit may be instituted in any Court 
within the local limits of whose jurisdic- 
tion any portion of the property is situate 
provided that in respect of the subject- 
matter of the suit the entire claim is 
cognizable by such Oourt. Thus under 
the provisions of s. 17 the suit can be 
instituted in either of those two Courts. 
The plaintiff have instituted their suit in 
the Oourt of the Sub-Divisional Officer of 
Lakhimpur, so the suit is clearly 
maintainable under the provisions of the 
said section, . 

We have, however, tb see whether there is 
anything in the provisions of the Oudh Rent 
Act XXII of 1886, which is inconsistent 
with the provisions of g. 17 of the Code. Our 
attention was drawn tos. 1210f the Oudh 
Rent Act which provides for the distribu- 
tion of business in rent Courts. Section 121 
of theAct provides that the Deputy Commis- 
sioner has power to direct by order in writ- 
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ingthat any business cognizable by him and 
by any Court subordinate to him shall be 
distributed amongst those Courts in such 
a manner as he thinks fit provided that a 
direction given by the Deputy Commissioner 
did not empower any Oourt to exercise a 
power or deal with a business beyond the 
limits of its proper jurisdiction. We do 
not think that this provision in any way 
conflicts with the provisions of s. 17 of the 
Code of Civil Procedure. Just asin the 
ease of the Civil Oourts this Oourt has 
defined the territorial limits of the different 
Oivil Oourts in the Province which are 
subordinate to it, so has the Deputy (Jom- 
missioner of every district in Oudh been 
given power to prescribe the territorial 
limits for each Court subordinate to him 
and also to distribute various kinds of 
business amongst the different Courts 
subordinate to him. Just as this Court has 
no power to direct a subordinate Civil 
Court to try asuit beyond the pecuniary 
limita of its jurisdiction as prescribed by 
law, similarly the Deputy Oommissioner 
as is stated in the proviso to s. 121, no 
power to empower any Vourt to deal with 
any case beyond the limits of its pecuniary 
jurisdiction. It is admitted that the Court 
of the Assistant Collector, First Olass, in 
a¢cordance with the provisions of s. 114, is 
now competent to try and determine suits 
of every description irrespective of their 
value. The Sub-Divisional Officer of 
Lakhimpur was, therefore, in our,opinion 
competent to try the present suitand we 
have not been able to follow the decision 
of the learned Assistant Collector, when he 
says that the present suit for profits isnot 
cognizable by him so far asit relates to the 
villages situate in Tahsil Mohamdi. We, 
therefore, hold that the suit brought by 
the plaintiffs-applicants in the Court of the 
Sub-Divisional Officer of Lakhimpur was 
properly brought and is maintainable in 
that Court. 

In conclusion we must point out that 
while we have decided not to interfere with 
the order staying the trial of the prgsent 
suit passed by the learned Assistant 
Collector? we are equally clear in our mind 
that before we upBold such an order we 
must put the parties in this case on terms, 
lt is admitted on both sides that in pur- 
suance of the decision of the High Court at 
Lahore passed on the 27th of March, 1925, 
both the plaintits-applicants were to 
receive a monthly allowance of Rs. 300 
each and that the plaintiffa-applicante did 
actually receive allowance according to the 
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said scale up to the 23rd of June, 1927. It 
is admitted that they have not received any 
such allowance since that date. 

We, therefore, direct the learned 
Assistant Collector to make an inquiry 
regarding the point and to order the 
defendant to deposit the money in his 
Oourt within a time to be fixed by him 
for the purpose, sufficient for payment of 
the monthly allowance to both the appli- 
cants at the rate of Rs. 300 per month, 
from jhe date that such payment has been 
stopped up to the date of the passing of 
this order. We aleo direct the defendant 
that after the passing of this order he will 
deposit every month in the Court of the 
Sub-Divisional Officer of Lakhimpur, Kheri, 
a snm of Rs. 600 for payment to both the 
applicants at the rate of Rs. 300 each. If 
he fails to deposit the sum found due on 
account of past arrears within the time 
fixed by the Assistant Oollector or if he 
fails to deposit the future maintenance for 
any two months consecutively, the order 
staying the trial of the case will stand 
revoked and the learned Assistant Ool- 
lector will proceed to try the suit on its 
merita. If, however, the defendant complies 
with the order passed by us, the suit shall 
be stayed till the appeal filed by the defend- 
ant-opposite party, Sardar Sahdeo Singh, 
in the High Gourt at Lahore against the 
plaintiffe-applicants, has been decided by 
the said High Oourt at Lahore. 

We, therefore, modify the order of stay 
of proceedings passed by the learned Assist- 
ant Oolleotor, dated the 12th of September, 
1928, by declaring it subject to the 
aforesaid conditions. In the circumstances 
of the case we do not make any order as to 


costa in either Court. 
A. Order modified, 


OUDH CHIEF COURT. 
OnraiNAL RmrBRRNOR No. 36 or 1928. 
October 18, 1928. 
Present:—Bir Louis Stuart, Er., Ohief 
Judge. 

BRAM OHETAN DAS-—APPLICANT 


ry versus 
Kunwar J ASBIR SINGH--OrrosrTE 





PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 133, 
189-A—Dispute whether road is public or private— 
Production“of evidence in favour of road being private 
—Dismissal of complaint referring parties to Civil 
Court, whether proper. 

Where in a complaint under g. 133, Oriminal Pro- 
cedure Code, one party alleges & road to bea public 
road and the other eges itto be & private road 
and there is evidence to support the plea that the 
road ia a private road, the Magistrate may dis- 
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miss the application and refer the complainant toa 
Civil Court, and ifthe Civil Court decides that the 
road isa public road and the party alleging it to 
be a private road offers obstruction to its use, pro- 
ceedings can then be taken under s. 133 of the Code. 

Manipur Dey v.Bidhw Bhusan Sarkar (1), referred 
to 


Order passed by the Sessions Judge, 
Gonda, dated the 10th September, 1928. 

Mr. M. Ayub, for the Applicant, 

Mr. G, H. Thomas, for the Opposite Party. 

JUDGMENT.—The learned Sessions 
Judge has laid great stress on a passage 
in the Magistrate's judgment to the “effect 
that the Balrampur estate had admitted 
that the road in question was a public road. 
After examination of the record and hear- 
ing the arguments of the learned Oounsel 
in support of the reference I find that 
there was nothing approaching to an 
admission that the road was a public 
road. In fact the estate adhered from the 
commencement to the position that the 
road was not a public road. As there 
was evidence on both sides as to the road 
being publie or private and as there. was 
certainly evidence to support the plea 
that the road wasa private road the most 
that the Magistrate could have done would 
have been to stay proceedings under 
the provisions of s. 139-A of the Code 
of Oriminal Procedure. The law on the 
subject was discussed by a Bench of the 
Oalcutta High Court in Manipur Dey v. 
Bidhu Bhusan Sarkar (1). The course 
which the Magistrate did take wasto dis- 
missthe application and referthe com- 
plainant to a Oivil Court. I consider 
that he took the correct course. Should 
the Civil Court decide that the road is a 
public road and should the Balrampur 
estate then offer obstruction to its use 
proceedings will then be opan under 
B. 133 of the Oode of Oriminal Pro- 
cedure, I do not accept this reference and 
return the record. 


G. H. Record returned. 
(0 28 Ind. Gas. 146; 42 O, 158; 18 O, W. N. 1086; 15 
Or. T, J. 698, 


OUDH CHIEF COURT. 
Ssoonp Civit APPsAL No. 309 or 1928. 
November 19, 1928. 

Present :—Mr. Justice Misra. 
JAGANNATH SINGH’ 
—PLAINTIFEF—ÀPPRLLANT 


veraus 
GUROHARAN SINGH AND orgmgs— 
: DEFANDANTS— RESPONDENTS. 
Evidence Act (I of 1872), ss. 102, 108—Conaidera- 
tion—Recital in deed, evidentiary value of—Hindu 
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Law—Widow—Alienation—Payment of arrears of 
nens ohen legal neran A d i 
ecitals in a deed, though binding on th i 

to the deed, cannot be considered to A bindas upon 
third parties who are not in any way connected 
with the deed, and in order to establish that con- 
sideration passed under a deed it would be 
neceasary for a creditor seeking to recover mone 
under that deed to establish the passing of such 

nsideration independently of the recital contained in 
the deed itself. [p. 784, col. 1.] 

Under Hindu Law payment of a decree for 
arrears of rent cannot by itself be considered to be 
legal necessity for alienation by a widow, unless 
thfte is evidence to showy that the widow had no 
means to pay that decree and that the borrowing 
was necessary in order to discharge the debt which, 
if not discharged, would have resulted in the sale 
of thesproperty. [p. 784, col. 2.] 

A Hindu widow is only entitled to the net profits 
ofthe property which might remain in her hands 
after the payment of the Government Revenue or 
the rentas the case may be which she must pay 
in order to continue in possession of the property 
inherited by her. [ibid.] 

Nugenderchunder e Ghose v. Kaminee Dossee (1) 
Jiban Krishna Roy v. Brojo Lal Sen g Mahomed 
Sadut Alı v. Hara Sundari Debya (3), Bireswur Das 
Dey v. Kamal Kumar Dutt (4) and Rameswar Mandal 
v, Provabatt Debi (5), relied on. 

Appesl against a decree of the Subor- 
dinatg Judge, Malihabad, at Lucknow, 
dated the 23rd May, 1928, reversing that 
of the Munsif, North Unao, dated the 18th 
July, 1927. 

Mr. M. L. Saksena, for the Appellant. 

Mr. G. C. Sinha, for the Respondents. ° 

JUDGMENT.—This appeal arises out 
of asuit in which the plaintiff-appellant 
seeks to recover his money by sale of the 
mortgaged property. 

The facts of the case are that one 
Musammat Menda inherited (certain proper- 
ty from her husband Narain Singh. On 
the lst of November, 1909, she executed a 
mortgage in respect of a portion of that 
property which consists of house No, 17 
situate in village Lachha Khera, District 
Unao, in favour of plaintiff-appellant, 
Jagannath Singh for a sum of Rs. 99. The 
present suit has been brought by the mort. 
gagee-appellant to recover the money due 
on the basis of that mortgage. Musammat 
Menda died somewhere in the year 1913, 
andhe defendants-respondents are the 
reversioners of her husband. The present 
suit waa instituted in April, 1927, » 

The suit was resisted by the defendants- 
respondent on two grounds, among others, 
that no consideration passed under the 
deed and evenifit did pass it was not 
justified by legal necessity. 

The learned Munsif, North Unao, who 
tried the suit, came to the conclusion that 
the deed was for consideration but wag 
justified by legal necessity only to the 
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extent of Rs, 64-4-3 which amount, accord- 
ing tohis finding, had been borrowed by 
Musammai Menda from the appellant for 
the payment ofa rent-decreeobtained by 
the superior proprietor Kunwar Bahadur 
against her. The decree for the said 
amount with proportionate costs was passed 
in favour of the plaintiff-appellant on the 
18th of July, 1927. f . 

On appeal against this decree the learned 
Subordinate Judge of Malihabad has taken 
a different view. He has held that the 
passing of the considération under the deed 
in suit had not been established and even 
if that be held to have been proved, it 
was not established that the money had 
been borrowed for legal (necessity. It was 
observed by the learned Subordinate 
Judge that ithad not been proved that it 
was necessary for the widow to borrow this 
sum forthe payment of the decree for 
arrears of rent obtained @gainst her. He, 
therefore, accepted the appeal and dismiss- 
ed the plaintiff's suit by his decree dated 
the 23rd May, 1928. . 

In second appealit is contended before 
me that the learned Subordinatewudge 
was notright in holding that the payment 
of consideration was not established and 
that the money borrowed by Musammat 
` Menda was justified by legal necessity. 

I have heard the arguments in this case 
at length but it appears tome that the 
plaintiff-appellant’s case must fail on both 
points. 

As to the passing of consideration, there 
is noindependent evidence besides the re- 
cital in the mortgage-deed. It is a settled 
rule of law that the recitals in a deed though 
binding on the parties to that deed, can- 
not be considered to be binding upon 
third parties who are not in any way con- 
nected with the deed, and in order to es- 
tablish that consideration passed under 
that deed it would be necessary for a cre- 
ditor seeking to recover money under that 
deed to establish the passing ofsuch con- 
sideration independently of the recitals con- 
tained inthe deed itself. Itis admitted 
by the learned Advocate for the apwellant 
that there is no evidence on the record, 
apart from the recjtals in the deed of mort- 
gage, which could establish the passing of 
the consideration. "Under those circum- 
stances J am compelled to agree with the 
learned Subordinate Judge that the pay- 
ment of the consideration is not estab- 
lished. 

As to thelegal necessity, I also agree with 
the opinion of the learned Subordinate 
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Judge. It has been held in several cases 
decided by their Lordships of the Privy 
council and by the High Courts in India 
that the payment of a decree for arrears of 
rent cannot by itself be considered to be 
legal necessity unless there is evidence to 
show that the widow had no means to pay 
that decree and that the borrowing was 
necesBary in order to discharge the debt, 
which, if not discharged, would have re- 
sulted in thesale of the property in her 
hands and which shehas inherited from 
her husband. If this were not the rule of 
law it would be open to a widow to appro- 
priate the entire profits of the property for 
her own use and benefit without paying 
rent or revenue which is actually charged 
on the profits accruing from the property. . 
A Hindu female cannot be considered to 
be entitled, while she is in possession ofthe 
property inherited by her,to appropriate 
the gross profits of the property and to 
throw the burden of the payment of legiti- 
mate charges like those of rent and re- 
venue upon the reversioners, lam ofopin- 
ion that sheis only entitled to the net pro- 
fits of the property which might remain in 
her hands afterthe payment of the Go- 
verament revenue or the rent as the case 
may be which she must pay in order to 
continue in possession of the property in- 
herited by her. I would in thisconnection 
refer to two rulings of their Lordships of 
the Privy Council reported as Nugender- 
chunder Ghose v. Kaminee Dossee (1) and 
Jiban Krishna Roy v. Brojo Lal Sen (2) 
and to three cases of the Oalcutta High 
Court reported in Mahomed Sadut Ali v. 
Hara Sundari Debya (3), Bireswur Das Dey 
v. Kamal Kamar Dutt (4) and Rameswar 
Mandal v. Provabati Debi (4). The subject is 
discussed at great length inthe last 2ase by 
a Bench of the Oalcutta High Uourt con- 
sisting of Mookerji and Beacheroft, JJ. It 
has been held in that case that the 
mere fact that money is raised for the 
payment of rent and applied for that 
purpose isnot sufficient to prove legal 
necessity. 

The appeal, therefore, fails and is dismis- 
sed with costs. 


G. H. Appeal dismissed, 

1) 11 M. I. A. 241; 8 W. R. P. 0. 17; 3 Suth. P. C. 
J. 77; 2 Sar. P. O, J. 215; 20 E R 99, 

(2) 30 £ A. 81; 30 C. 550; 7 O, W. N, 425; 5 Bom. L. 

8; 8 Bar. P. O. J. 444 (P. O.). 

2 18 Ind. Osa. 351; 16 Ò. W. N, 1070, 

4) 16 Ind. Cas. 437; 17 O. W. N. 337. 

5) 25 Ind. Cas, 84; 19 O, W. N. 313; 20 O. L, J. 23, 
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CALCUTTA HIGH COURT. 
OURIMINAL Revisions Nos, 170 TO 177 
oF 1925, ° 
May 28, 1928. 
Present:—Justice Sir Oharu Ohunder 
Ghose, Kt. and Mr. Justice Gregory. 
RAM NARAYAN SARORA AND OTHRRB— 
OComPLAINANTS —PRTITIONERS 
versus * 
PARSWANATH SEN AND OTHERS— 
AÀocoUSRD—O PosITR PARTIES. 
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maintained. He thereupon dismissed the 
case against the Ohairman. As regards 
the other two accused, the Magistrate was 
of opinion that they were only acting 
under the orders of the Ohairman and 
there wa8 no case againstthem. Against 
the orders of the trying Magistrate applica- 
tions were made tothe Sessions Judge of 
Pabna-Bogra under s. 436, Criminal Pro- 
cedure Oode, but those applications were 
dismissed, as the learned Sessions Judge 


Criminal Procedure Code (Act V of 189$),¢s. 107— © was of opinion thet the orders of the trying 


Public of 
Bengal. 

The Ohairman of a Municipality under the Bengal 
Municipal Act is a public servant within the mean- 
ing of s. 197, Oriminal Procedure Oode, who is not 
removable from his office save by or with the 
sanction of the Local Government. [p. 786, cols. 1 & 2.] 


Criminal revisions from an order of the 
Deputy Magistrate, Serajgange, dated the 
lith November, 1927. 

Messrs. N. N. Sircar, Mritunjoy Chatlerjee, 
Sachindra Nath Banerjee and Mahindra 
Nath Banerjee, for the Petitioners. 

Messrs. Girija Prosanna Sanyal, Syed 
Nasim Ali and Anil Chandra Koy Chow- 
dhury, for the Opposite Parties. 


JUDGMENT.—These are eight Rules 
issued by this Court calling on the District 
Magistrate and also on the opposite partiea 
to show cause why the order complained of, 
namely, that of the Deputy Magistrate of 
Berajgunge, dated llth November, 1927, 
discharging the accused under s. 253, 
Oriminal Procedure Code, should not be 
sət aside or auch other order made as to 
this Court might seem fit and proper, 

The facts involved in these eight Rules 
are the same and they may be conveniently 
disposedof by one judgment. 

Tne petitioners are eight different tax- 
payers within the Serajgunge Municipality. 
The opposite party No. 1 isthe Ohairman 
of the Municipality, the opposite party 
No. 2 is the Warrant Bailiff and the 
opposite party No. 3 is the Tax Collector. 
They are the accused in these cases. The 
ease for the prosecution is that the 
Obairman of the Municipality in direct con- 
travention of the provisions of the Rengal 
Municipal Act real zed certain arreara of 
taxes and costs by the issue of distress 
warrants and thereby committed an offence 
punishable under s. 384, Indian Penal Code, 
The learned trying Magistrate was of 
opinion that under the provisions of s, 197, 
Oriminal Proe&dure Code, the sanction of 
the Local Government was necessary before 

“any proceedings against the Ohairman of 
the Bersjgunge Municipality could be 
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Magistrate in these cases were correct. 

The ground upon which the present Rules 
have been issued by this Court is as 
tollowe, viz, that the Oourts below were in 
error in holding that the Ohairman of the 
Municipality was not removable from his 
office without the sanotion of the Local Gov- 
ernment, This ground does not obviously 
apply to the opposite parties Nos. 2 and $. 
The record before us does not show that these 
accused, namely, opposite parties Nos. 2 and 
3, were acting mala fidein the matter of 
the realization of the arrearsof rates and 
taxes and, in our opinion, these Rules must 
be discharged so far as opposite parties 
Nos, 2 and 3 are concerned. 

The argument against the opposite party 
No. 1, namely, the Ohairman of the 
Serajgunge Municipality, depends upon the 
answer to the question whether the 
Chairman of the Serajgunge Municipality 
is a public servant whoisnot remevable from 
his office save by or with the sanction ofthe 
Local Government within the meaning of 
8,197, Criminal Procedure Code, There is no 
question that the acts alleged to have been 
committed by the Ohairman wereso done 
while acting or purporting to act in the 
discharge of his official duties. Now, under 
s. 19, Bengal Municipal Act (Bengal Act ILE 
of 1884), the Local Government may remove 
a Commissioner appointed or elected under 
the Act if such Commissioner has been 
guilty of misconduct in the discharge of 
hie duties or of any disgraceful conduct, 
Under s. 20 the Commissioner of the Di 
vision may remove any Oommissioner in 
the circumstances referred to in the sub- 
clauses to the section, Under se 23, sub-cl, 
2, the Commissioners of certain Manici- 
palities not included in Sch. II of the Act 
are entitled to elect one of their number to 
be Chairman or may, whenever a vacancy 
occurs, at & meeting attended by not leas 
than twothirds of the Oommissioners, 
request the Local Government to appoint a 
Chairman and such Ohairman shall be 
appointed by name, Under s, 28, sub-a, 3, 
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the Local Government may at any: time 
remove a Chairman appointed by it. Now 
it appears that the name of the Serajgunge 
Municipality isnot included in Sch. II of the 
Act and, therefore, it is apparent that the 
Commissioners of the Serajgunge Munici- 
pality are entitled to elect one of their 
number to be their Chairman. The opposite 
party No, 1 isan elected Chairman of the 
Serajgunge Municipality. Unders. 24, an 
elected Chairman may be removed from his 
office by & resolution of the Oommissioners e 
in favour of which not less than two-thirds 
of the whole number of the Commis- 
sioners have given their vote at a meeting 
specially convened for the .purpose; but 
the removal under this section of a Uhairman 
from office is by s 59 of the Act subject to 
the approval of the Local Government. It 
is argued that in certain circumstances the 
elected Ohairman qua a Commissioner of 
the Municipality can be removed by the 
Commissioner of the Division under s. 20 of 
the Act, and if that is so, the elected 
Ohairman of the Serajgunge Municipality 
can hardly be described asa publie servant 
who is not removable from his office save 
by or with the sanction of the Local 
Government. In support of this conten- 
tion reliance is placed on the case reported 
as Mohammad Yasin v. Emperor (1) where 
it was held that no sanction was necessary 
under s. 197, Oriminal Procedure Code, to 
prosecute the Chairman of a Union Oom- 
mittee who is removable from -offiee in 
certain circumstances under s. 18, Bengal 
Act IIL of 1884 by the Commissioner; though 
he is also removable in other circumstances 
under s.18-A of the Act by the Lieutenant 
Governor. In our opinion the case last 
mentioned, is easily distinguishable from 
the present cage. The question in this case 
is whether the Chairman of the Serajgunge 
Municipality as Ohairman can be removed 
by the Commissioner of the Division. He 
is elearly.not 80.removable. If heis to be 
removed the procedure indicated in s. 24 
of the Act muat be resorted to, The ques- 
tion really is not of the removal of Qe 
Ohairman qua Commissioner of the 
Municipality concerned and it would appear 
from a consideration of the sections referred 
to abeve that the Commissioner of the 
Division is not the proper authority 
to take ection for his removal. It follows 
from what has -keen stated above that in 
our opinion the opposite party No. lis 
a public servant within the meaning 


1) 88 Ind. Cas. 602; 52 O. 481; 29 0, W, N, 650; A, 
b g 1925 Qal. 782; 26 Cr, L. J. 1118, A 
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of s. 197; Oriminal Procedure Code, who 
is not removable from his office save by 
or with -the sanction ofthe Local Govern- 
ment. No such sanction was obtained 
in these cases and the result is that the 
ground upoh which these Rules were 
issued fails and the same must accordingly 


, be discharged, 


B, L, Rules discharged. 


CALCUTTA HIGH COURT, 
CIVIL APPBAL No. 03 or 1927. 
November 25, 1927, 
Present:—Justice Sir Obaru Ohunder 
Ghose, Kr., and Mr. Justice Buckland 
- BEJOY LAL SEAL AND OT5HRB8— 

PLAINTIFFB— ÀÁÀPPHLLANTS 


versus 
BENARASIDAS KHANDELWAL AND 
OTHERS— DEFBNDANTS-— RESPONDENTS. 
* Landlord and tenant—Lease for term of years— 
Alortgage by lessee for expired residue of term, whe- 
ther amounts to assignment of lease—Provision for 
re-conveyance to assignor, effect of. 

Ifa lessee for aterm of years makes a lease for 
the residue of the term or fora time exceeding his 
interest, it operates as an absolute assignment. [p. 
788, col. 1.] 

Anassignment does not cease to bean absolute 
assignment because by agreement between the 
parties the assignor may in an event which may or 
may not happen entitle himself to a re-conveyance on 
the money being re-paid. [p. 788, col. 2.] 

Where a lease for a term of 61 years permitted 
under-letting but prohibited alienation of thp 
lessee's right, Hie and interest and, the lessee mort- 
geged and sublet the premisés for the unexpired 
residue of the term of 61 years subject to the proviso 
that the sub-lease would terminate as and when the 
mortgage-money was paid : , 

Held,that the demise by way of mortgage, and 
sub-lease was not a mere under-letting or under- 
lease but amounted to an alienation. [p. 769, col. 1.] ' 

Appeal from original decree of Page, 
dated the 14th April, 1927. 

Messrs. N. Sarkar and A, K. Ray, for the 
Appellants, 

Messrs. Binod Mitter, S. C. Bose and S. N. 
Banerjee, for the Respondents. : 

JU GMENT.—This is an appeal 
against a decision of my learned brother 
Page, J., pasced on 14th April, 1927, The 
facts, shortly stated, are as follows: On 
23rd August, 1900, one Bolai Lal Seal who 
was the predecessor in-interest of the 
present plaintiffs let out the premises in 
suit then known as No. 7-1, Halliday Street, 
tothe predecessor of defendants Nos, 1 and, 
2 for a term of 61 years on certain terms 


and conditions specified in the indenture 


d., 
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oflease. On 7th May, 1923, -defendants 
Nos. 1 and 2 mortgaged the leasehold 
interest in the said premises by way of 
sub-demise to the defendant No. 3. On 
20th August, 1923, the plaintiffs gave notice 
to the defendants that they regarded the 
lease of 23rd August, 1900, as having been 
determined by reason of the mortgage of 
7th May, 1823, which, according to them, 
operated as a breach by the lessees of a 
covenant in the lease. ` 

The present suit was filed on 25th Janu- 
ary, 1924, in which the plaintiffs prayed 
for a declaration that the indenture of 
lease, dated 23rd August, 1900, stood 
determined and for possession of the 
premises in question, and also for mesne 
profits. On 30th June, 1925, defendants 
Nos. Land 2 were adjudicated insolvents 
in Karachi and subsequently the Official 
Assignee of the Court of the Judicial 
Oommissioner of Sind was added as a 
party defendant in their places. The 
principal defendant, namely, defendant 
No. 3, pleaded in his written statement 
that th» mortgage in his favour was not an 
assignment of the lease in breach of any 
of the terms of the said document and 
denied that the plaintiffs were entitled to 
any relief whatsoever in the suit. 

It is alleged that the plantiffg came to 
know of the said mortgage in favour of 
defendant No.3 shortly before 10th August, 
1923. The rents in respect of the premises 
had been paid to the plaintiffs up to the 
month of June, 1923. In para. 9 of the 
written statement of defendants Nos. 1 and 
2 it was stated that, although they had 
always been ready and willing to pay the rent 
reserved to the plaintiffs, the plaintiffs, as 
a matter of fact, had not received any 
rent subsequent to the month of June, 1923. 
When the suit came on for hearing before 
Page, J.,in April, 1927, it was suggested 
that the plaintiffs had accepted rent after 
they had become aware of the mortgage 
and that the forfeiture, if any, had been 
waived. It may be stated at once that, as 
far as one can makeout from the plead- 
ings, they do not raise any issue as to 
whether or not, after the forfeiture had 
occurred, the same was waived by the plaint- 
iffa by acceptance of rent Page, J., held that, 
on a true construction of the said indenture 
of lease and the mortgage, there had been 


no forfeiture of the lease and he 
accordingly ‘dismissed the plaintiffs’ 
guit. 


For the purposes of the determination 
of this appeal, itis necessary to consider 
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theeffect of two clauses of the said in- 
denture of lease, namely, ols. 5 and 6 
and of cl. 3of the mortgage. Olauses 5 
and 6 ofthe said Indenture are as fol- 
lows: 
“(5) That the said lessees shall be at 
liberty or shallhave the full power and 
.authority without having recourse to 
previously securing to that effect the 
consent of thesaid lessor written or verbal 
to under-let the said demieed land and the 
‘buildings, structures, sheds, godowns, 
stables or any portion thereof to be so 
erected and built by them as aforesaid. 
«(6) The said lessees shall have no power 
save amongst themselves as hereinafter 
mentioned to assign, transfer or in any 
way to alienate their right, title and interest 
upon the demised land and the buildings 
Bo to be erected by them thereon as afore: 
said created by virtue of these presenta 
provided nevertheleas that neither of the 
said lessees shall be entitled to exercise the. 
right of transfer or assignment amon 
themselves as is hereinafter reserved unti 
a competent Engineer to be approved by the 
lessor, certifies that the construction of 
the buildings so to be erected on tha 
demised lands as aforesaid is completed at 
a cost of not less than ten thousand rupees 
aBis hereinafter provided." - VUES 
Olause 3 of the mortgage is as fol- 
lows: Uv 
“In farther pursuance of the said agree» 
ment and for the consideration aforesaid, 
the mortgagors dohereby demise and sub-let 
unto the mortgagee all the hereditaments 
and premises comprised in and demised by 
the said lease and more fully described in 
schedule A hereunder written which is 
valuedat Rs. 10,000 and covenant to hold the 
game unto the mortgagee for the unexpired 
residue of the term of 61 years granted by 
the said lease subject to the proviso that 
this sub-lease thall terminate forthwith = 
and when the amount of money advance 
by the mortgagee shall be re-paid with 
interest hereinbefore mentioned and all 
costs as between attorney and clients and 
all dues for the time being as hereinbefora 
and hereinafter apone efther by the 
mortgagors personally or by realisation 
of rents and profits by the mortgages him- 
self and from the tenants now occupying or 
those who will occupy in future leas the ex- 
penses and costa of realization and all other 
payments to be inourred and paid in con- 
nexion therewith the said hereditamenta 
and premises comprised in and demised 
by the said lease,” 


188 
It isarguedon behalf of the appellants 
that, having regard to the three clauses set 
out above, the mortgage of the leasehold 
in this case operated as an absolute assign- 
mentof the residue ofthe term of the lease 
and thatit is hit by ol. 6 of the said 
indenture of lease. On the other hand, it is 
argued on behalf of defendant No. 3, first,. 
that having regard to the fact that under- 
letting even for the residue of the term is 
permitted by ol. 5 of the said Indenture of 
lease, the circumstance that along with thé 
under-letting thete is & mortgage by way of 
sub-demise cannot possibly amount to & 
breach of the sixth covenant of the said 
indenture and, secondly, that, having re- 
ard to the terms of the mortgage, there 
iB, as a matter of fact, no conveyance of 
the lessee's interest to the mortgagee but 
that thereis merely a charge in favour of 
the mortgagee as is apparent from the 
terms employed in the mortgage itself in 
respect of the two classes of properties 
referred to in the mortgage, namely, the 
properties mentioned in schedules B ànd A 
tespectively. In other words, it is argued 
that, if the document amounts to a mort- 
gage at all, itisa classof mortgages which 
is not hit by cl. 5 ofthe said indenture and 
that an under-lease being permitted the 
fact* of the creation of the mortgage by 
way of sub demise, does not extend it into 
something which is precluded by the terms 
0f the said clause. 


Iam of opinion that the contentions argu- 
ed before us on behalf of defendant No. 3 
must fail. Asa general rule, an assurance 
for a period less than the whole term is an 
ud lene and not an assignment: per A, 

. Smith, L. J. in Bryant v. Hancock (1), 
while if a termor for years makes a lease 
for the residue of the term or for a time 
éxceeding his interest, it operates as an 
absolute assignment, Parmentor v. Webber 
(2), Beardman v. Wilson (3), Hicks v. Down- 
4ng (4). 'The test in Buch cases is whether 
the whole interest of the “lessee has been 
granted—it is immaterial whether iteis 
called a lease or an under-lease or a deriva- 
tive lease—and if the whole interest has 


_ (D (1808) 1 Q. B. 716; 67 L.J. Q.B. 507; 78 L. T. 
807; 46 W. R, 386; 62 J. P. $24 on appeal (1899) A. C. 
442,08 LJ. Q B. 889; 64 J, P.84; BL L.T. g6; 15 
d (1818) 8 Taunt, 593; 2 Moo. 656; 20 R. R, 575; 120 
(3 (868 4 O. P. 57; 38 L. J. O. P. 91; 19 L, T. 283; 


(4) (1808) 1 Reymond 99; 91 Ẹ. R, 982. 
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been granted it will operate as an assign- 
ment: see Pluck v. Digges (5). 

This Being the generalrule it is neces- 
S&ry to find out whether in the present 
instance there has been such an absolute 
assignment of the lease as has been urged 
on behalf of the appellants. Under the 
Transfer of Property Act (sees, 108, cl. (j)) 
in the absence of a contract to the contrary 
the lessee may transfer absolutely or by 
way of mortgage or sub-lease the whole or 
any phré of his interest in the property and 
any transferee of such interest or part may 
again transfer it. The lessee shall not, 
however, by reason only of such transfer 
cease to be subject toany of the liabilities 
attaching to the lease. In this case we 
have, however, to determine for ourselves 
what the contract between the parties was. 
As pointed out in the case of Bengal 
National Bank, Ltd. v. Janoki Nath Roy 
(6), the reasoning of Dallas, O. J., in Willi- 
ams v, Bosanquet (7), insuch a case ag this, 
is still valid in India, It ia laid down there 
that “the assignment of a lease for the whole 
term, whether absolute, or subject to & pro- 
viso for re-assignment in a certain event, is, 
as far as concerns the interest, to be trans- 
ferred precisely the same....So completely 
does the interest pass from the one, and 
vest in the other, that there is a covenant 
io re-assign when the money shall be re- 
paid. The whole interest is, therefore, as- 
signed, and the whole is to be re-assigned. 
lt vests then absolutely till such re-assign- 
ment, in the part who is to re-assign, and 
is not less absolute, because, by agreement 
between the immediate parties, to which 
the lessor is no party, the assignor may in 
an event which may or may not happen, 
entitle himself to a re-conveyance by the 
money being re- paid." 

In my opinion, having regard to these 
considerations there cannot be any doubt 
that the assignment in the present case by 
way of mortgage of the residue of the 
term isan absolute one and that there is 
no substance in the contention that there 
ie a distinction discernible between the 
words employed when mortgaging the 
properties set out in schedule B and when 
mortgaging the residue of the term referred 
toin schedule A by way of sub-demise The 
distinction; if any, is because of the nature of 
the properties set out in the two schedules; 


(5 (1831) 5 Bligh (N. s.) 31; 5 E. R. 219. 
(6) 104 Ind. Cas. 484; 54 C. 813; 31 C. W, N. 973; 
A. I. R. 1997 Cal. 725. : 

Q (1819) 1 Br. & B. 238; 3 Moo. 500; 129 E. R. 714; 
21 K, R, 685. 
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it may be noted further that the drafts- 
man of the said mortgage has used suffi- 
cient and apt words to indicste that it was 
tobe an assignment of all the remaining 
interest in the term. Mortgages of lease- 
holds by assignment before 1926 were made 
in England by assignment of the whole 
unexpired residue of the term and similar- 
ly in the case of mortgages of lease-holds 
by sub-lemise they were made by demising 
the property to the mortgagee reserving 
the last day or the last few days of the 
original term. The mortgage ia this case 
is, as indicated above, of the residue of the 
term, Further, the mortgage ofthe resi- 
due ofthe term in this case is really in 
the nature of a usufructuary mortgage 
ani there would seem to be great force in 
the contention put forward on behalf of 
the appellants that it does amount to an alie- 
nation within the meaning of cl. 6 of the 
indenture of lease. I am unable to hold 
that there was anything reserved by the 
lessee when he executed the mortgage in 
the manner in which he did and I am of 
opinion that no comfort can ba derived by 
defendant No. 3 from the words used in cl. 3 
of the mortgage. In my judgment the 
transaction complained of in this case does 
not amount to a mere under-letting or an 
under-lease but ‘it amounts to an aliena- 
tion and, therefore, as such, is hit by cl. 6 
of the Indenture of lease, In my opinion 
it operates as & forfeiture. 

For the reasons given, the appeal should 
be allowed with costs in both Courts. The 
plaintiffs will be entitled to’ a decree in 
terms of prayers (L), (2) and (3) in the plaint 
mesne profits being calculated at the rate 
of Rs, 205 monthly from 1st July, 1923, until 
posseasion is made over. 

Buckland, J.—As we are differing 
from my learned brother Page, J., I feel I 
should say a few words, though it is not 
possible te add to the judgment of my 
learned brother. 

Since it has been conesded that an under- 
lease of the residue of a term amounts to an 
assignment, the only question is& whether 
by the mortgage of Tth May, 1923, a breach 
of the covenant against assignment contain- 
ed in the lease was committed. The answer 
ta this qaastion depends upo: the con- 
straction to be placed upon the instrument 
of 7th May, 1923, 

It is not necessary that I should consider 
this point in detail for, in my o»iuion, it 
is covered by the decision in Bengal Nation- 
al Bank, Ltd. v. Janoki Nath Roy (6) to 
whioh I was a pariy and in which I fully 
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stated my reasons for the view taken’ 
Though, notwithstanding that case it has 
been argued that the mortgagor retained 
some interest in the lease-hold premises the 
terms of the instrument, in my opinion, are 
inconsistent with such a view. 

The only other question which arises and 
as to which it was submitted that there 
might have to bea remand is that of waiy- 
er. Apart from any question of fact such 
ts when the last payment was made, 
there is no allegation in the written state- 
ment of a waiver onthe part of the plaints 
iffg) That was the occasion when, if the 
defendants desired to allege waiver it 
should have been done by making the neces- 
sary allegations. It does at times occur 
that waiver isallowed to be raised as an 
issue though not in the pleadings. That 
is where thee% defendant alleges that the 
plaintiff left undone certain things which 
he ought to have done and consequently he 
is not entitled to the relief claimed. In 
those” cases, inasmuch as the practice of the 
Oogrt does not admit of a reply, the plaint- 
if only has the opportunity when the case 
comes on for hearing of stating that there 
was a waiver by the defendant. But no- 
thing of the sort could have happened in the 
present case as the plea ia one which sheuld 
have been raised by the defendants in the 
first instance. In my judgment, not only 
should this appeal beallowed on the grounds 
stated but I am also of opinion that it 
was not open to the defendants to raise an 
issue of waiver. 


A. Appeal allowed, 


CALCUTTA HIGH COURT.. 
Apesac FROM APPRLLATE DEOgHB No, 926 
or 1925. 

February 14, 1928, 

Present :—Mr, Justice B. B. Ghose] 

- and Mr. Justice Oammiade. 
MAHIM OHANDRA BANIKYA 
— PLAINTIFR— Á PPRLLANT 


versus 2 
BSARAFATULLA AND OTHERS —DBRBFBNDANTS 
— RBsPONDRNTS. 

Qo-sharers— Benamidar recorded as tenanit—~He- 
cognition of rei owner as tenant by some co-sharers 
—Jale of entis holding by other co-sharers under 
decree for rent against benamidar—Validity of sale— 
Real tenant's rights. 

A holding ttoad in the name of A. Some of the 
landlords rec gnised B as the trus owner of the 
holding, The second set of landlords who had nog 
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. recognised B ag the real owner sold the entire hold- 
sing under a decree for rent obtained by them against 
A, and purchased it themselves. B sued for a 
` declaration of his title contending that the second 
set of landlords could mot sell the entire holding 
under the decree as the first set of landlords had 
recognised him as the real tenant : 

Held, that though the position was anomalous, the 
second sétoflandlords could put up to sale B's 
interest by proceeding against A inasmuch as A was 

- represented as the tenantin their sherista, or, was, 
in fact, the benamidar of the plaintiff. 

. Appeal against a decree of the Sub- 
ordinate Judge, Third Oourt, Oomilla, 

-Zillah Tipperah, dated the 19th of January, 
1925, confirming that ofthe First Munaif, 
Comilla, dated the 16th of January, 1924. 

Babu Upendra Kumar Roy, for the Ap- 
pellant. 

Dr. Sarat Chandra Basak and Babu 
Bhagirath Chandra Das, for the Respond- 
ents, ° 


JUDGMENT.—This is an appeal by 
‘the plaintiff whose suit for declaration of 
his title tothe property in question was 
"dismissed by both the Courts below, There 
“has been a very unfortunate tangle cregted 
by the procedure taken by the plaintiff with 
‘reference to the holding which is the sub- 
'ject-matter of the suit. The plaintiff says 
‘that he was the owner of the holding. 
-It &ood originally in the name of his uncle 
-Hara Kumar, but he is the owner of the 
entire holding. There were two sets of 
‘landlords and those who are alleged to 
‘have 8 annas share granted the plaintiff 
-Bome dakhilas in his own name. The 
other set oflandlords are defendants Nos. 3 
to 8 in this case in whose sherista the 
name of Hara Kumar still stands. The 
defendants Nos. 3.to. 8. obtained a decree 
for rent against Hara Kumar and put 
the entire holding to sale and it has been 
purchased by themselves, Thereupon the 
plaintiff brought this suit for declaration 
ofhis title and also for declaration that 
the rent-decree which the defendants 
Nos. 3 to 8 obtained against him were not 
operative as against the plaintiff and he 
asked for recovery af possession and efor 
wasilat; The Court of Appeal below affirm- 
ing the judgment ofthe trial Oourt held 
that Hara Kumar was a registered ten- 
ant in the office of the defendants Nos. 3 
to8 and the decree obtained against Hara 
Kumar aed the sale thereunder would 
pass the interest of the plaintiff in the 
‘property as the plaintiff allowed Hara 
umar to represent himself, whether the 
sale is to be considered a rent sale or a 
gale in execution of a money-decree. It is 
Oontended by the learned Vakil for the 
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appellant that if the sale is not a rent 
Bale the prineiple of representation does 
notapply with reference to which prin- 
cipleithas been held in various cases 
that the interest of an unrecorded tenant 
passes ifthe sale is held in execution of a 
decree obtained against aperson who re- 


` presents the entire body of tenants. The 


contention of the appellant again takes 
this form, that supposing that the plaintiff 
represented to defendants Nos. 3 to 8 that 
Hara Kumar wasa tenant in their sherisia, 
asa matter of fact he represented to the 
co sharers of defendants Nos. 3to 8 that he 
was himself the owner. Itis, therefore, 
contended that at the utmost thedefendants 
Nos. 3 to8 could sell the interest of the 
plaintiff in execution of the decree obtained 
against Hara Kumar to the extent of the 
landlords’ interestrepresented by defend- 
ants Nos.3 to 8. Itis, on the other hand, 
contended by the respondents that apart 
from the question of representation if it is 


-taken that Hara Kumar was the benamidar 
-of the plaintiff in the sherista of defendants 


Nos, 3 to 8, a decree obtained by defendants 
Nos. 3 to 8 against Hara Kumar the 
benamidar, would be binding upon the 
plaintiff. The execution levied against 
‘Hara Kumar with regard to the property 
of the plaintiff, would bind the plaintiff's 
interest. It is not necessary that any 
special rule of law of landlord and tenant 
should be invoked in order to arrive at 
this result. Itisconceded that if the co- 
sharers of defendants Nos. 3 to8 had brought 
their suit for rent they would not have 
succeeded in selling the interest of the 
plaintiff ifthey had omitted to sue the 
plaintiff in his own name as they had 
recognised the plaintif as their tenant. 
But although the position is anomalous 
the defendants Nos. 3to 8 can certainly 
put up to sale the interest of the plaintiff by 
proceeding against Hara Kumar who was 
represented asthe tenantin their sherista, 
orin fact who was the benamidar of the 
plaintiff. It seems to us that the contention 
of the reSpondents is sound. 

In that view this appeal must stand dis- 
missed with costs. 

4. Appeal dismissed, 


M 
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' CALCUTTA HIGH COURT. 
Orvin ArPzaL No. 2117 or 1925. 
June 18, 1928. 
Present:—Mr. Justice Mallik and 

: Mr. Justice Garlick. 
ABDUL HAKIM—Dsranpanr No, 1— 
APPELLANT 


Sd versus 
« ANNADA PROSAD SEN AND OTHERS— 
í PLAINTIRF8— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 87«-Blortgage 
of, entire holding—Sale of holding in execution of 
mortgage-decree—Abandonment. 
^ Where the tenant ofa non-transferable occupancy 
holding morigis the entire holding and the holding 
is sold in execution of a decree obtained by the 
mortgagee, there is an abandonment of the holding 
and the landlord becomes entitled to re-enter. 
=. Pran Krishna Pal v. Atul Krishna (1) and Sital 
Chandra v. Parbati Charan (2), distinguished. 


“Appeal from a decree of the District 
Judge, Zillah Rangpur, dated the 22nd 
June, 1925. EE : 
Messrs. Atul Chandra Gupta and Ashutosh 
Das Gupta, for the Appellant. 
Messrs, Sarat Chandra Bose and Narendra 
Krishna Bose, for the Respondents. - 
. Mr. Biraj Mohan Majumdar; for the 
Deputy Registrar. 


eco JUDGMENT. x ud 
. Mallik, J.—This appeal arises out of 
a suit- brought by the landlord to recover 
possession of a non-transferable occu- 
pancy holding on the allegation of an 
abandonment thereof by the tenant. It 
appears that the tenant mortgaged the 
entire holding in favour of defendat No. 1, 
ihe appellant before us, in the year 1907. 
In 1911 the plaintiff landlord brought a 
Suit for arrears of rent against the tenant 
and obtained a decree and in execution 
thereof he himself purchased the hold- 
ing on 8th July, 1913. After this purchase 
plaintiff settled the land with the pro 
forma defendant but the pro forma defend- 
ant, on failing to obtain possession of 
the land from defendant No.1, surrendered 
the holding to the plaintiff. This was 
in 1918. Before 1918 defendant No. 1 had 
brought & suit on his mortgage in the 
year 1915 and obtained a decree in the 
same year and in execution of his mort- 
gage-decree put up the mortgaged pro- 
perty to sale and” purchased it on 13th 
November, 1916; Plaintiff's claim to recover 
possession of the raiyati holding was resist- 
ed by defendaift No. 1 on the allegation 
_ that defendant No. 1 having purchased 
ihe raiyati holding in execution of his 
mortgage-decree could not be ousted by 
the plaintiff. This defence found favour 
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with the trial Judge and the trial Judge 
dismissed the plaintiff's suit. On appeal 
the lower Appellate Oourt reversed the 
decision of the trial Judge and , gave a 
decree to the plaintiff for khas possession 
of the lands in suit. ‘Defendant No. 1 has 
appealed to this Court. a 

As observed before, the plaintiff's claim 
for possession was based.on -an abandon- 
.ment byihe tenant. The questionis whe- 
‘ther the circumstances in the case were 
sufficient to make out a case of abandonment. 
We are of the opinion that they were. It 
isetrue that so long as the mortgage in 
favour of defendant No. 1 subsisted, there 
could not be an abandonment because even 
after the mortgage the tenant retained in 
himself some interest in the property, name- 
ly, the right of redemption. But when the 
defendant Nd. 1 obtained a mortgage- decree 
and inexecution of that mortgage-decree 
purchased the holding, there, after his 
purchase, remained no interest left in 
the tenant. The learned Advocate for the 
appellant drew our attention to the caseg 
in Pran Krishna Palv. Atul Krishna (1) 
and Sital Chandra v. Parbati Charan (2). 
But in both these cases the mortgage was 
not in respect of the entire property but 
in respect ofa portion only and so, &ven 
after the sale in execution of the mortgage- 
decree on the basis of a mortgage of.a 
portion of the property only, the tenant 
could not be said to have parted with the 
whole of his interest therein. “We are, 
therefore, of opinion that the facts estab- 
fished in the cade were sufficient to 
make out a case of abandonment, and 
if there was an abandonment the plaintiff- 
landlord was entitled to a decree for khas 
possession. 
` We are, therefore, unable to interfére with 
the decree which the learned District Judge 
has made in the case The appeal is, 
accordingly, dismissed with costs. - 

Garlick, J.—1 agree. uM 
sk oe Appeal dismissed, 

a W. N. 662 

2 


46 Ind Cas. 176; 22 O. , 89. 
R. 1922 Cal. 32; 35 0, L. 
JL ° 


69 Ind, Oas. 811; A. I. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 36 
or 1927. 

March 16, 1928. 
Present:—My, Justice B. B, Ghose and 
Mr. Justice Garlick. 
HARIPADA DATTA —Dzosgg-HorbpER 
— APPELLANT 


versus 

SASHI BHUSAN BASU-—RzSPONDENT. 

Civil Procedure Code (Act V of 1908), s. 48e 
0. XXXIV, r.6—Compromise decree on mortgage 
allowing execution—Application under 0. XXXIV, 
v. 6, for personal decree, necessity of—Ixecution 
of decree—Limitation—Twelve years, calculation of. 

In a suit upon a mortgage a solenama decree 
was passed under which the amount decreed was 
payable in instalments with a proviso that if two 
instalments were defaulted the whole amount could 
be realised by sale in execution, The mortgagor 
made default and the decree-holder obtained a final 
decree on the solenama on the 23rd January, 1911. 
The properties were sold and the decree-holder 
obtained a personal decree for the balance under 
O. XXXIV, r. 6, on the lith February, 1920. An 
application for execution was made on the 28rd 

ovember, 1925: . 

Heid, that O XXXIV, r.6, Oivil Procedure Code, 
had no application to the osse; that there wage no 
necessity for the decree-holder to obtain a deoree 
under O. ,I.0; and that the application was 
coneequentiy barred under s. 48, Oivil Procedure 


ode. 
Khulna Loan Co., Lid. v. Inanendra Nath Bose (D, 
follogred. ‘ 


Appeal against an order of the Sub- 
ordinate Judge, Third Court, Hooghly, 
dated the 4th October, 1926, 

Mr. Rishindra Nath Sarkar and Babu 
KaliSankar Sarkar, for the Appellant, 

Mr, Harendra Kumar Sarbadhikari and 
Babu Naripendra Chandra Das, for the 
Respondent. 

JUDGMENT. 


by the decree-holder against an crane die. 
missing his application for execution of 
a decree onthe ground that it was barred 
by limitation under the provisions of 
s. 48, Civil Procedure Code, The decree- 
holder brought a suit on a mortgage. 
Thatsuit was compromised between the 
parties. The mortgaged properties Md 
actually been sold before the date of com- 
promise in *execution gf a rent-decree, By 
the compromise a certain sum was decreed 
in Íavour of the plaintiff- deoree-holder 
which was payable in instalments, and it 
was provided that if two successive kista 
were not paid allthe instalments would 
be considered as defaulted and the whole 
amount would at once be realized by 
means of execution of the decree with 
interest at 12 annas per cent, per mensem, 
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Atthe end of the decreeit was stated, 
"that the mortgaged properties in suit 
being sold in auction for arrears of rent 
in Rent Execution Oase No. 46 of 1908, the 
properties mentioned in the solenama will 
remain under mortgage", There was de- 


, fault and the decree-holder obtained what 


he called a final decree on that solenama 
on the 23rd January, 1911. The properties 
which were under mortgage onthe terms 
of the aglenama were then cold and on the 
llth February, 1920, the decree-holder 
purported to obtain a decree under 
O. XXXIV, r. 6, of the Oode of Civil Pro- 
cedure against the pereon of the judg- 
ment debtor. The present application was 
made on the 23rd November, 1925, The 
learned Subordinate Judgo held that this 
application having been made more than 
12 years after the date of the solenama 
decree dated the 11th May, 1£09, the appli- 
cation is barred. 

It is contended by the learned Advocate 
for the decree-holder that the Subordinate 
Judge is wrong because the personal 
decree wasa fresh decree obtained in 
February, 1920, and the 12 years prescribed 
under 8. 48, Oivil Procedure Code, should 
be counted from that date, Thereseems to 
be an obvious fallacy in the contention, 
because under the solenama decree the 
decree-holder was entitled to execute his 
decree if there was default in pay- 
ment of two successive kists and there 
was no necessity for him to obtain a 
decree under O, XXXIV, r. 6; nor does 
O. XXXIV, r. ë apply to a case like this 
where a decree was passed upon the terms 
ofa solenama. The real question is that 
the decree passed on the basis of the 
solenama should be construed in order to 
find what the rights of the parties were. 
The Subordinate Judge, in my opinion, 
rightly held that a compromise decree was 
passed according to the solenama in 1909 
and, therefore, on the strength of the case 
Khulna Loan Co, Ltd. v. Jnanendra Nath 
Bose (1) this application is barred by limi- 
tation. . 

The appeal is, therefore, dismissed with 
costs. The hearing-fee is assessed at five 
gold mohurs. 

Garlick, J.—I agree. 

A. Appeal dismissed, 
(1) 45 Ind. Cas. 436, 26 O. W. N. 145 (P. O.). 
* 
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CALCUTTA HIGH COURT. 
OnrMINAL APPHAL No. 847 oF 1927, 
April 18, 1928. 

Present; —Mr. Justice Ouming and 
Mr. Justice Lort- Williams. 
MOKBUL KHAN-—-ACOUSED —ÁPPELLANT 
VETSUB 
EMPEROR—Opposi13 Parry. 

Evidence Act (IX of 1878), s. 154—Criminal Pro- 
cedure Code (Act V of 1898), s 297—Treating witness 
as hostile, effect of——Duty of Judge to tell Jury, that 
party calling him cannot rely on any portiom of his 
evidence. 

Where a party is allowed to treat his own witness 
as hostile and to cross-examine him, the effect of that 
oross-examination is to discredit the witness alto- 
gether,and the party cross-examining him, cannot rely 
upon any portion of his evidence. [p. 793, col 2.) 

Emperor v. Satyendra Kumar Chowdhury (D 
and Khijiruddin v Emperor (2), referred to. 

ere the only witness for the prosecution is 
treated as hostile and cross-examined by the pro- 
secution, the Judge must tell the Jury that there is 
no evidence on which they could find the accused 
guilty and direct the Jury to find & verdict of not 
guilty. Omission on the part of the Judge to do so 
isa serious misdirection ofthe Jury. [p. 794, ool. 


Oriminal appeal from the judgment of the 
Sessions Judge, Pabna. 

Messrs, K. N. Chowdhdry, Mritunjoy 
Chattopadya, Manindra Nath Banerjee (I1) 


a Gopal Ch, Mukerji, for the Appel- 
nt. 
Mr. B. M. Sen, for the Crown. 


JUDGMENT. 

Cuming, J.—The appellant, Mokbul 
Khan, was found guilty under s. 325 by a 
unanimous verdict of the Jury and the 
learned Sessions Judge of Pabna agree- 
ing with this verdict has sentenced the 
appellant to two years’ rigorous imprison- 
ment and a fine of Rs 200. The facta 
briefly are these: The appellant and his 
brother Mansur had au altercation with 
the complainant about an exchange 
of labour. One Prodhan Babu Khan 
came to arbitrate. Mokbul and Mansur 
began to beat complainant. Foiz Bepari 
protested. Mokbul struck him on the head 
with a lathi and Mansur on the side. He 
fell dowa and shortly expired. Defence 
was that the case was entirely false. In 
order to understand Mr. Ohowdhury's point 
a few more facts are necessary. The 
occurrence took place atnight. The only 
witnessas to what happened is the oom- 
plainant Mahajan and the case of the 

rosecution depends on the belief or dis- 

eliet of his evidence and also of the wit- 
nesses to whom it is alleged he stated what 
had occurred immediately or shortly after 
the occurrence. After Mahajan had been 
examined the Public Prosecutor apparently 
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considered his evidence in some respect 
hostile and with the leave of the Court 
proceeded under s. 154 to cross-examine 
him apparently with the view of gettin 
rid of some part of his evidence whic 
was unfavourable to the prosecution. That 
pus was done has not been challenged by 
he Orown. Mr. Ohowdhury argues that it 
is not open to the Crown to cross-examine 
its own witness merely for the purpose of 
dfscrediting him soefaras a portion of his 
evidence is concerned. The effect of dis- 
crediting a witness as to a part of his 
sk is to discredit him as regardathe 
whole. Therefore the Crown had by seek- 
ing to discredit their own witness said 
that he was not a witnesson whom they 
relied. As he was the only witness on 
whom the prosecution relied to ask the 
Court toconviet the accused it was the 
duty of the Judge to have directed the 
Jury that there was no evidence and that 
they should return a verdiet of not guilty. 
Asto the position of a witness who has 
been declared hostile and the party calling 
him allowed to cross-examine him we have 
been referred to two cases.. The first case 
is the case of Emperor v. Satyendra Kumar 
Dutt Chowdhury (1). In that case it was 
held that where a party was allowed eto 
cross-examine his own witness the effect 
of that cross examination must be to dis- 
credit the witness altogether and not 
merely to get rid of partof his testimony 
and that hence the witness's evidence 
must be excluded altogether. I presume 
that this means so far as it supports the 
case for the prosecution for, obviously, 
the defence would, I think, be entitled.to 
rely on so much of his evidence as sup- 
ported their case. Otherwise a party who 
found that his witness had given evidence 
which supported his adversary’s case could 
get rid ofthisevidence by declaring him 
hostile. 

The other case to which we have been 
referred is Khijiruddin v. Emperor (2) a 
decigion to which I was myself a party. 
There it was also held following the dic- 
tum of Lord Oampbell in Faulkner v. 
Brine (3) that the r$sult of allowing a 
party to cross-examine his own witness 
was to discredit him altogether. In other 
words a party cannot be allowed to say 
that his witness is a truthful witness so 


(1) Tl Ind. Cas 657; 37 O.L, J. 172; 24 Or. L. J. 
193; A. I. R. 1923 Oal. 463. 

d 92 Ind. Cas 442; 53 O. 372; 490, L. J. 504; 97 
Or. L. J. 266; A. I. R. 1926 Cal. 139. 

(3) (1858) 1 F, & F, 354, 
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far as part of his evidence is concerned 
but an untruthful witness sofar as some 
other portion is concerned. Therefore, it 
seems that once a party cross-examines his 
own witness he mast be held to no longer 
rely on him, 

Mr. Chowdhury argues, therefore, that 
the position is thus: the prosecation have 
discredited or sought to discredit their 
own witness, He is the sole witness to 
prove their case, ii 

It is the duty of the Judge to deter- 
mine whether any evidence has been given 
on which the Jury could properly finde the 
question for the party on whom the onus 
lay. Emperor v. Upendra Nath Das (4). 
“Mr. Ohowdhury argues that the pro- 
secution has cross-examined their own 
witness. In other words they seek to dis- 
credit him and do not rely'on him. They 
cannot ask the Jury to find for the pro- 
secution on the testimony of a witness 
whom they have themselves discredited, 
Hence the Judge should have told the Jury 
that there was no evidence on whichdéhey 
could find the accused guilty and directed 
them to find a verdict of not guilty. Not 
having done so the Judge has misdirected 
the Jüry. 

This contention in the circumstances 
seems to me to be well-founded. 

In view of the prosecution treatment of 
their own witness there was no evidence 
on which the accused could have been 
found guilty and, therefore, no evidence 
to goto the Jury and the Judge should 
have directed them accordingly. There 
has been & serious misdirection, therefore, 
and we are obliged to set aside the verdict 
of the Jury and the sentence passed by 
the Judge agreeing with the Jury's verdict: 
In the circumstances of the case it would 
obviously be useless to re-try the accused 
and we order he be acquitted, : 

Lort-Williams, J.—1 agree. 

A. Sentence set aside, 


(4) 30 Ind. Oss.113; 19 O, W. N. 653; 21 OPL. J. 
877; 16 Or. L. J. 561 (F.B). 
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CALCUTTA HIGH COURT. 
Orvit Apparat No. 33 oF 1926, 
November 23, 1927. | 
Present:—Mr. Justice B. B. Ghose and 
Mr. Justice Oammiade. . 
: SRIS OHANDRA OHOUDHURY 
— APPBLLANT 
versus 
BHABA TARINI DEV [—RB&PONDRNT. 

Succession Act (XX XIX of 1925), s. 268—Letters of 
Adm'ngtration—Revocation of grani—'Just  cause'— 
Non-payment of legacies, whether sufficient ground— 
‘Useless and tnoperative’, significance of. 

Oourts in India can revoke a grant of Letters 
of Administration only according to the provisions of 
8. 263 of the Succession Act. |p 795, col 1] 

A grant of Letters cannot be held to have become 
useless and inoperative within tbe meaning of cl. (d) 
of the explanation of ‘just cause’ in 8.263 of the 
Succession Act merely because the administrator 
has nothing more to do than to distribute the legacies 
to the several legatees. [p 795, cols, 1 & 2.] 

Wilfully withholding the legacies payable under 
the Will is mere maladministration and is not a 
just cause for revocation of a grant. [p. 795, col. 
2 


he remedy of a legatee to obtain the legacy from 
the hands of the administrator is either by a suit 
for arise the legacy or for administration of the 
estate, [ibid ] = 

Appeal from a decree of the Second Addi- 
tional District Judge, Faridpur, dated the 
21st November, 1925. 

Messrs, Nirmal Chandra Chakravarty 
P Ajendra Nath Dutta, for the Appel- 
ant. 

- Messrs. Brojo Lal Chakravarty, Radha 
Binode Pal and Jitendra Mohan Banerjee, 
for the Respondent. 


JUDGMENT.—This appeal arises out 
of an application for revocation of a grant 
of Letters of Administration which was 
made unders. 50 ofthe Probate and Ad- 
ministration Act nowreplaced by  s.9263 
Succession Act of 1925. The Letters of 
Administration were granted with the Will 
annexed of the testator who died in the 
year 1883. By his Will he gave his pro- 
perty to his two grandsons Satfs and Sris 
and he made provisions for payment of 
annuities to bis daughter Bama Sundari 
and his, daughter-in-law Sakhi Sundari. 
Lettersof Administration were granted to 
Bama Sundariin 1901 and she was ad- 
ministering the estate till her death on 
31et Jung, 1923. After the death of Bama 
Sundari the present opposite party Sris 
applied for grant of Letters of Adminis- 
tration forthe unadministered portion of 
the estate. The present petitioner for 
revocation objected to it, but letters were 
granted tothe objector Sris on 19th June, 
1924. The other annuitant Sakhi Sundaj 
died some time in October, 1924. The 


1141. O. 1929 


present application was made by the widow 
of Satis for revozation of the Letters of 
Administration on 21st March, 1925. 
The grounds stated for revocation were 
t ^ 


WO:— 

(1) That the estate having been fully 
administered, the grant has become use- 
e aud inoperative through circumstances; 
an 


: (2)the opposite party to whom the grant 
was made has wilfully and withoutereason- 
able cause omitted to exhibit an inventory 
or account ag ordered by the Oourt granting 
the administration, 

It has been found by the learned Judge 
below that the second ground has not 
been substantiated. As a matter of fact 
the administrator has rendered accounts. 
He has, however, made the order for re- 
vocation of the gn on the ground that 
the estate has been fully administered. 
There ia some confusion of ideas when it 
is stated that the estate has been fully 
administered, Because. if the estate has 
been fully administered, there ia no occa- 
Sion foran application for revocation of 
the grant of the Letters of Administration, 

: What the applicant for revocation must 
have meant is—and that seems to be the 
idea of the learned Judge,—that nothing 

- further has to be done by the administra- 
tor exceptto make over the legacies to 
the legatees. Solongasthe legacies are 
not paid it cannot be said that the estate 

.has been fully administered. The ques- 
tion, however, is whether the application 
comes within any of the “provisions of 
B. 263 ofthe Act. Itis now well-settled 
that the Courts in India can revoke a grant 
of Lettersof Administration only according 
tothe provisions of the section which 
previously was s. 50, Probate and Ad- 
ministration Act: seethe cases ef Annoda 
"Prosad Chatterjee v. Kalikrishna Chatterjee 
(1), Official Trustee of Bengal v. Kumudini 
Dasi (2). It is observed by the learned Judge 
that the present application comes within 
cl. (d) of the explanation of “just cause" in 
s. 263 of the Act and upon that ground 
hehasmade an order for revocation of 
the grant. The administrator appeals 
against that order anditis contended on 
his behalf that the present question does, 
not come within that clause while it is 
contended, on the other side, that it does. 
Under that clauseit is provided that a 
“just cause” shall be deemed to exist 
where “the grant has become useless and 

(1) 24 Q. 85. i 

* (2)-6 Ind. Cas. 973; 37 O. 387, - porn 
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inoperative through circumstances”. It 
.Seemsto me that it would be straining 
the meaning cf the expression “useless 
‘and inoperative’ if itis said that» grant 
becomes useless when the administrator 
hasnothing more todo than to distribute 
.thelegaciesto the several legatees. The 
illustration as to how a grant becomes use- 
less and inoperative is given in illustration 
pu 8. It seems to me that 

e clause contefaplates that there is an 
administrator who, however, under certain 
circumstances, is incapable of acting go 
th% the estateis practically without an 
administrator; and it does not mean that 
there isan administrator buthe is wil- 
fully withholding the legacies payable 
under the Will. That would be malad- 
ministration by the administrator, but it 
has been held*that maladministration by an 
administrator isnot ajust cause for re- 
vocation ofthe grant: see the case of Annoda 
Prosad Chatterjee v. Kali Krishna Chatterjee 
(1). The grant does nof become useless or 
inoperative if, an administrator is acting 
under the grant and is capable of doing so. 
Farther, it would appear to be extremely 
inconvenient ifthe grant is revoked on 
the ground that the administrator has 
no further work to do and -he ought to 
distribute thelegacies at once. If that 
were done, difficulties and complications 
would arise, and notwithstanding the 
-Baving provisions ofs. 297, as to what 
would happen whenthe grant of Letters - 
of Administration is revoked, it would be 
difficult for the administrator who has acted 
-under auch revoked grant to reimburse 
himself in respect of any payments made 
by him under the grant. The remedy ofa 
legatee to obtain the legacy from the 
hands of the administrator is either by 
a suit for obtaining the legacy or for 
administration of the estate. See the case 
of Okhoy Coomar Boonnerjee v. Koylash 
Chunder Ghoshal (3). It seems that the 
order of revocation made by the learned 
Judge does not fall within the pro- 
visions of the law and is, therefore, wrongly 
made. g 


It may be added that the learned -Vakils 
on either side could not point out any 
authority with regard to the question before 
us. Itis well known that in England the 
right to revoke a grantis not limited, as 
here, by statutory provisions. No anthor- 
ity has been pointed out to us thatin 
England a grant of Probate or Letters o 


(3) 17 C. 387. int ex 
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Administration was ever revoked on the 
und that the administrator has nothing 
her to do but simply to distribute the 

legacies and it seems to us that the power 

of the Courts in India should not be exercis- 

ed with regard to the revocation of a 

grant under such circumstances. . 

The appeal is, accordingly, deereed: the 
judgment and order of the Court below 
must be set aside and the application 
dismissed. Having regard to the fatt 
that there is no reason why the adminis- 
trator should not distribute the legacies 
and itseems to us that he is in papses- 
sion of the properties without any 
just reason, we make no order asto costs 
either in this Court or in the Court below. 

4. Appeal decreed, 


CALCUTTA HIGH COURT. 
Civit, Apparat No, 722 or 1926. 
July 10, 1928, ° 
Present :— Justice Bir Zahid Suhrawardy, 
Kr., and Mr. Justice Garlick. 
RABINDRA NATH DAS-—-APPBLLANT 
E VETSu8 
JOGENDRA OHANDRA DEB— 
RESPONDENT. 

Malicious proseoution—A pplication for sanction 
to prosecute, whether amounts to ‘prosecution'— Pro- 
secution', meaning of—Continuation of — prosecu- 
tion which is not originally malicious after dis- 
covery that charge is false, whether actionable— 
Criminal Procedure Code (Act V of 1898) s. 195. 

Institution of proceedings for obtaining sanction 
to prosecute a person, under s 195, Oriminal Pro- 
cedare Oode, maliciously and without reasonable and 
robable cause amounts to malicious prosecution, [p. 
Pos, col 2.] 

Even if proceedings before a QOivil Court for 
sanction to prosecute are regarded as civil proceed- 
ings they may sustain an action for malicious pro- 
secution inasmuch as the word ‘prosecution’ in- 
cludes such civil actions as may be the subject of 
a suit for malicious prosecution. [p. 798, col. 2 | 

The continuance of a prosecution which was not 
at the outset malicious, after it is discovered that 
the facta upon which it was based are not true may 
give risetoa claim fordamages for malicious*pro- 
gecution. [p. 799, col. 1. 

Town Mwficipality of Jambasar v. Giya Shanker 
Narsjram (13), Gaya Parhad Tewar v. Bhagat Singh 
(14) and. Shama Bibi v. Chairman of Baranagore 
Municipality (15), followed. 

Thé definition of prosecution is not confined to 

rosecution before a Magistrate or a Oriminal Court, 

a judicial Tribunal ig moved which has the power 
to take criminal action against the person charged 
the requirement of law is satisfied and aclaim for 


damages for malicious prosecution will arise. [p, 798, 
col. 1. 
Appeal from a decree of the 


Second Sub-Judge, Sylhet, dated the 16th 
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December, 1925, affirming that of the 
Munsif, Fourth Court, Habigupj, dated the 
25th September, 1924. 

Messrs. Gopal Chandra Das, Jogneswar 
Majumdar and Upendra Chandra Roy, for 
the Appellant. , 

Mr. Birendra Kumar De, for the Respond- 


ent. 
JUDGMENT. . 

Suhrawardy, J.—This appeal arises 
out ofea suit for damages for malicious prose- 
cution upon the following facts. In a previous 
suit in which one Bhola Nath was defendant 
the plaintiff who is a Pleader gage 
in Habigunjinthe District of Sylhet file 
a written statement accompanied by a 
vakalatnama on 16th February, 1923, pur- 
ported to have been signed by Bhola Nath 
and some other defendants. The vakalat. 
nama showed that it was accepted by the 
plaintiff on the 7th February, 1923, which 
was the date of the vakalatnama. On 
28th February, 1923, the plaintiff reported 
to the Court that ‘his client Bhola Nath 
had died. In May 1913 the defendant 
applied to the Munsif for sanction under 
s. 195, Oriminal Procedure Code. to pro- 
secute the plaintiff, his clerk and defend- 
ants Nos. 30 and 33 onthe allegation that 
the signatures of Bhola Nath on the written 
statement and the vakalatnama were for- 
geries since he had died on 3rd February, 
1923 Theapplicationwas registered aga 
miscellaneous case and the plaintif was 
directed to show cause On 9th June, 1923, 
the dateof the hearing of the case, tbe 
plaintiff filed certain papers from the 
Oriminal Oourt to show that Bhola Nath 
was alive on 7th February, 1923. On the 
next date of the hearing, that is, 30th June, 
1923, the defendant applied for time to 
summon his witnesses, On 2lst July, 
1923, he again applied for time to file 
certified copy of the death register; and 
again on 4th August he applied for time 
forthe same purpose, but his application 
was rejected and the case dismissed. There- 
after the plaintiff instituted the present 
suit for recovery of damages for malicious 
prosecution and defamation. One of the 
points of law raised by the defence was 
that the suit for damages for defamation 
was not“ maintainable. A preliminary 
issue was framed and the Munsif, who 
heard it decided that the plaintiff was not 
entitled to recover damages for defamation. 
The case was again finally heard by 
the same Munsif and the plaintiff's suit 
was decreed for Rs. 250 with costs. On 
appeal by the defendant the learned Sub- 
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ordinate Judge confirmed the decree 
and hence this second appeal by the de- 
fendant. . 

The first point raised by the learned 
Advocate on behalf of the appellant is that 
there was no prosecution within the mean- 
ing of the law such as to give rise to 
the plaintiff's claim for damages for mali- 
cious prosecution. It is argued that a 
mere application for sanction to prosecute 
is not a prosecution. No authority has 
been cited in support of this proposision. 
But several cases have been placed before 
us in which it has been held that a mere 
filing of a petition in a Oriminal Oourt 
for necessary action on which no action was 
taken or which was dismissed is not 
prosecution giving rise to the plaintifi's 
claim for damages. "The view expressed in 
the reported oases is not consistent on this 
point aud so far as this Oourt is concerned 
it was authoritatively laid down by Jen- 
kins, O. J., in Golap Jan v. Bhola Nath (1) 
that dismissal of a complaint under s. 203, 
Oriminal Procedure Oode, dtes not give 
rise to aright to claim compensation for 
malicious prosecution. This view is sup- 
ported by the opinion expressed by Fle- 
teher, J., in DeRozario v, Gulab Chand 
Anundjee (2) and by the English authori- 
ties and by most of the text-writers on the 
Law of Torts. In Yates v. Queen (3) on 
which reliance has been placed by a deci- 
sion of this Court upon this point, Brett, 
M. R., observed, apparently by way of an 
obiter, at page 657*: 

"For my own part I consider that laying 
the information before the Magjstrate would 
not be thecommencement of the prosecu- 
tion, because the Magistrate might refuse 
to grant a summons, and if no summons, 
how could it be said that a prosecution 
against any one ever commenced." 

Cotton, L. J., in the same case expressed 
his opinion thus: 

“It cannot be said that prosecution com- 
mences before a person is summoned to 
‘answer a complaint.” 

The law has thus been laid down in 
Olerk and Lindsellon Torts, 7th Edition, at 
page 637, where the dictum of Brett, M. R., 
in Yates v. Queen (3) has been approved 
&nd quoted: 

“A Justice of the Peace can only take 
action on an information laid before him. 


1) 11 Ind. Oas. 311; 38 C. 880; 15 O. W. N. 917. 
s rad Gaa 7 0, 358. : 
- B. D. 618; 54 L. J. Q. B. 258; Rd Ws 
095; A W. hi 482; 49 J. P. 436. g inda 
*Page of (1885) 14 Q. B, D.—[Rd.] 
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If he thinks that it discloses ground for 
believing that an offence has been com- 
mitted, he either issues a warrant for the 
arrest of the incriminated party or a sum- 
mons commanding his attendance. But 
until he issues such summons or warrant 
the prosecution cannot be said to begin. 
The gist of the action for malicious pro- 
Becution is that the defendant set the 
Magistrate in motion.” 

The same view has been taken in Mad- 
ras in the case of Nurse v. Rustomji Dorabji 
(4). In Crowdy v. O'Reilly (5) and Bishun 
Pergash Narayan Singh v. ‘Fulman 
Singh (6) it is expressly laid down 
that®*a prosecution for the purpose of a 
suit for damages for malicious prosecution 
begins as soon asinformation is laid before 
the Magistrate, The same view has been 
expressed in Ahmedbhai v. Framji (7). 
It is not necesgary to pursue this matter 
further as the question raised in thcse 
cases does not affect that which presenta 
itself for determination in the present case, 
It is accordingly necessary to determine the 
meaning of “prosecution.” In Halsbury’s 
Laws of England, Vol.19, page 670 “pro- 
secution” is thus defined: 

“A prosecution exists where a criminal 
charge is made before a Judicial Officer or 
Tribunal, and any person who makes or is 
actively instrumental in the making ‘or 
prosecuting of such a charge is deemed to 
prosecute it, and is called the prosecutor.” 

The expression “criminal charge” has 
been used in view of the decision in Rayson 
v. South London Tramways Co. (8). In that 
case the question was whether proceedings 
taken against any person for having 
travelled in a carriage or in tramways 
avoiding or attempting to avoid payment 
of fare thusrendering himself liable to a 
penatly not exceeding 40 shillings are pro- 
ceedings in respect of a criminal offence 
sothat a suit for damages for malicious 
prosecution could lie against the accuser, 
Lord Esher, M.R., decided that the proceed- 
ings were in respect of a criminal offence 
80 that an action for criminal prosecution 
would lie. The learned Master of the Rolls, 
however, cautiously observed: 


. 
(4) 77 Ind. Oas, 787; 10 L. W. 397; 46 M, L. J9353; 
(1924) M. W. N. 382; A. L R. 1924 Mad. 505. ° 
5) 18 Ind. Oas.737; 17 O.L.J. 105; 17 O. W. N. 


$54. 
(6) 27 Ind. Cas, 449; 20 O.L. J.518; 19 0. W.N. 
935, 
28 B, 226; 5 Bom. L. R. 940. 
th 11893) 2 Q. B. 304; 62 L., J. Q. B. 593; 4 R. 522; 
» L. T, 491; 42 W., R. 21; 17 Cox. O, O. 691; 584, P, 
0, 


798 

“Now, there can be no doubt that if what 
was done to her was to take criminal 
proceedings against her, and if the criminal 
process was carried on without reasonable 
and probable cause and maliciously, then 
her action would lie. Iam not prepared to 
say that, ifthe proceedings taken against 
her in this case were not criminal pro; 
ceedings, the action would not lie if those 
proceedings were taken without reasonable 
and probable cause and maliciously.” 

In Quartz Hill Gold Mining Co. v. Eyre 

(9) "criminal charge” has been defined as 
including all indictments involving reputa- 
tion or possible loss of property to the 
person. In Balbhaddar Singh v. Badri 
Sah (10) Viscount Dunedin in pronouncing 
the judgment of the Judicial Committee 
observed: 
_ “Inany country where, as in India, prosecu- 
tion 18 not private, an actiom for malicious 
prosecution in the most literalsense of the 
word could not be raised against any 
privateindividual. But giving information 
to the authorities which naturally leads 
to prosecution -is just the same thing. And 
if that is done and trouble caused an action 
will lie.” ` 

The definition of prosecution is not 
confned to prosecution before a Magis- 
trate or a Oriminal Court. If a judicial 
Tribunal is moved which has the power to 
take criminal action against the person 
charged the requirement of law is satisfied 
and a claim for damages for malicious 
prosecution will arise. In Olerk and 
Lindsel on Torts, at page 637, there will 
be found the following passage: . 

“To prosecute is to set the law in motion 
and the law is only set. in motion by an 
appeal to some person clothed with 
Judicial authority in regard to the matter 
in question.” 


In the present case the application was 
made to the Munsif for sanction under s. 195, 
Oriminal Procedure Code, The Court was 
moved to grant sanction to prosecute the 
plaintiff in this case and if the application 
were granted the plaintiff would have*been 
liable to prosecution. Some difficulty in 
applying*the law ag laid down arises in 
th® case owing to ‘the fact that after 
obtaining such sanction the defendant 


. (8) (1888) 11 Q. B. D. 674, 62 L. J, Q. B. 488; 49 L. T, 
249.31 W. R. 668. 


(10) 95 Ind. Oas, 329; 1 Luck. 215; 29 O. O, 163; 24 
A. L. J. 453; 30. W. N 499; A. I R. 1926 P. O. 46; 43 
O. L. J. 521; 28 Bom. L. R. 921; (1926) M. W. N. 
482; A. M, L/J. 49; 30 0. W.N. 866; 7 P. L, T. 591 
e Q,. 
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might’ or might not have gone to the 
Criminal Oourt and prosecuted the plaintiff. 
But thé proceedings relating to the grant- 
ing of the sanction, though they may not 
lead to imposition of fine or imprisonment, 
render the person charged liable to fine or 
imprisonment and, therefore, come within 
the meaning of the term. It is with 
diffidence that I venture to take this view 
and if the matter were res integra I am 
not sure what opinion I might form upon 
this*peint; but the question was raised and 
decided in a very recent case of this Court 
in Norendra Nath Dey v. Jotish Chandra 
Pal (11). In that case the defendant had 
impugned the genuineness of the copy of 
the Will filed by the plaintiff and applied 
for sanction to prosecute, It was said, 
following the dictum of Mookerjee, J.,"in 
Crowdy v. O'Reilly (5), that the main- 
tainability of a suit for malicious prosecu- 
tion does not depend on there having been a 
prosecution in the sense in which the term 
is used in the Code of Criminal Procedure. 
It was further observed: . 

"We hold that in the present case the 
‘allegations in the plaint that the defendant 
maliciously and without just, reasonable 
or probable cause instituted proceedings 
for sanction, and that the plaintiff was oblig- 
ed to defend the case, are sufficient to 
disclose a cause of action." . 

Evenif the proceedings for sanction to 
prosecute before the Munsif are regarded 
as civil proceedings they may sustain an 
action for malicious prosecution as involv- 
ing false imputations touching the plaintifi's 
business reputation asa professional man: 


‘Quartz Hill Gold Mining Co. v. Eyre (9), 


per Bowen, L. J., at page 691*: 

“The word ‘prosecution’ includes such 
civil actions as may be the subject ofa suit 
for malicious prosecution": Bigelow on 
Torts, page 204." 

The first objection of the appellant must, 
therefore, be overruled, . 


The next ground on which the appeal is 
based is that it has been found in the first 
judgment by the Munsif that the defend- 
ant had no ground for believing to be false 
the information he had received that 
Bhola Nath died on 3rd February, 1923. 
lt is contended that there was on this 
assumption no ground for holding that 
the action taken by the defendant was 
without reasonable and, probable cause, 


a 67 Ind. Oas. 705; 49 O. 1035; A.I. R. 1022 Oal, 
145; 27 0. W. N. 387. : 


"Page of (885) li QE, D-—[Ed] 
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There is no doubt that that observation 
was made inthe judgment of the Munsif 
when he was trying the issue relating to 
the plaintiffs claim for damages for de- 
famation. But when the same officer came 
to try the suit for damages for malicious 
prosecution he came to the conclusion that 
the defendant was not actuated by honest 
belief in making the application for 
sanction and the reason given by him 
apparently supports his opinion. The 
learned Munsif, after discussing tho evi- 
dence enters another finding that the con- 
. duct of the defendant even if it was honest 
amounted toa continuance of the prosecu- 
tion maliciously after he became aware 
of the real state of things. The learned 
Subordinate Judgeon appeal had endorsed 
that finding in these words: 

“Tt appears to me to be clear in this case 
that the defendant rushed to Court with 
the false accusation, never believing that 
there was any truth in the same; and even 
when there was unimpeachable evidence 
on the recordto show the nature of his 
indictment he persisted in pressing the 
charge.” 

These findings are on the face of them 
findings of fact and we cannot say in second 
appeal that they are not supported by the 
facta found by the Courts below. It is well- 
established that a prosecution may not be 
entirely mala fide; but the continuance of 
such prosecution, after it was discovered 
that the facts upon which it was based are 
not true, may give rise to a claim for 
damages for malicious prosecution. This 
doctrine is based upon the, dictum of 
Cockburn, O. J., in Fitzjohn v. Mackinder 
(12) where he says: 


“A prosecution, though in the outset not 
malicious, as having been undertaken at 
the dictation of a Judge or a Magistrate, 
or, if spontaneously undertaken, from 
having been commenced under a bona 
fide belief jn the guilt of the accused, 
may nevertheless become malicious in 
any of the stages through which it has 
to pass, if the prosecutor, having acquir- 
ed positive knowledge of the inhocence 
of the accused, perseveres malo animo in 
the prosecution, with the intention of pro- 
curing per mefas a conviction of the 
accused.” E 

This view has been adopted in Town Muni- 
eipality of Jambagar v. Giya Shanker Narsi- 


(12) (1861) 9.0. B. (s.s) 505; 301,7. O.P. 257; 7 
Jur. (N. 5.) 1283; 9 W, R. A77; 4L T, 149; 142 E, R, 
199; 127 R. R. 746, : ; ] 
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ram (13) and by the Judicial Committee in 
Gaya Parshad Tewar v. Bhagat Singh (14) 
and also by this Court in Shama Bibi v. 
Chairman of Barangore Munisrpality (15). 
It has been found by both the Courts below 
that the papers of the Oriminal Court were 
produced by the plaintiff inthe sanction 
matter on 9th June, 1923, which clearly 
showed that Bhola Nath, who was the 
defendant, was alive on 7th February, 1923, 
on which date the written statement and 
the vakalatnama werg purported to have 
been signed. In spite of those documents 
the defendant applied for time, on 30th 
June, 1923, for summoning his witnesses 
theréby giving a clear indication that he 
meant to press his application for sanction. 
On two subsequent days he wanted time 
to file a certified copy of the death register 
presumably for the purpose of proving 
that Bhola Nath was not alive on the 7th 
February. In this case, however,. the 
defendant has not attempted to prove that 
his case in the sanction matter was correct. 
In his deposition he says that he had no 
idea that the Pleader and his clerk were in- 
the cOnspiracy and also if Bhola Nath was 
not known to them they might have been 
deceived by anyone falsely personating 


Bhola Nath before them. He admits that he: ' 


cameto know from the papers of the crimingl 
casethat the information that Bhola Nath 
was dead was not true. His subsequent 
eonduet, therefore, amounted to continuing 
the prosecution  malieiously though it 
might have been originally started under 
& bona fide mistake; With regard tothe 
finding of malice and want of probable 
and reasonable cause, the findings of the 
Oourt below are clear and supported by 
the evidence in this case. Whatever 
ground of suspicion the defendant might 
have had against the other persons against 
whom he applied for sanction he could 
have no ground for asking for sanction 
to prosecute the plaintiff who is a respect- 
able Pleader as observed by the Munsif 
and who isnot expected to have personal 
knowledge cf matters relating to the 
identity of clients. The endorsement on 
the back of the vakalatnama showed that he 
had received it through another person. 
There cannot, therefore, be any reasorable 
or probable cause for asking permission 
to prosecutethe Pleader. As regards malice 


- (18) 30 B. 37; 7 Bom L. R. 655. 

tH 30 A. 525; 35 I, A. 189; 12 O. W.N. 1017; 80, 
L. J. 337; 10 Bom. L. R. 1080; 18 M. L. J, 994; 4 M-L, 
T, 204; 5 A. L.J. 665 (P. O.). UE 
(15) 6 Ind, Oes, 675; 12 0, L, J, 410, 
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the finding of the Courts below is that at 
the time when he made the application, 
and after it,the defendant went about 
bragging thathe had caught the Pleader 
in atrap. One must not forget that in 
the original title suitthe defendant was a 
plaintiff and for some purpose or other 
he thought it to be to his advantage to im- 
plicate the Pleader. y 
. Considering all the facts and circum- 

stances of this case I think that the Courts 
below have taken a correct view of the 
: matter and the appeal is, therefore, dis- 
missed with costs. 

Garlick, J.—1 agree. 

A. Appeal dismisted. 


CALOUTTA HIGH COURT. 
OgiminaL Revision No. 1095 or 1927, 
February 9, 1926, 
Present:—Mr. Justice Qhotzner and 
Mr. Justice Gregory. 
HEMENDRA NATH SEN—PxaTITIONBR 


VET8U8 
EMPEROR—Oprosita PARTH 

Criminal Procedure Code (Act V of 1898), s. 190 
(1) (c)—Case transferred from one Magiatrete 10 
another—Issue of process by the latter suo motu 
against other than original accused. 

Where a case pending inthe Oourt of a Magis- 
trate is after issue of process tranaferred to another 
Magistrate, the latter stands in the shoes of the Magis- 
trate who originally issued the process. Therefore 
when such a Magistrate discharges the accused and 
suo motu issues process against another person 
under s. 190 (1) o Oriminal Procedure Oode he 
cannot be said to be acting without jurisdiction. 

. VERUM Mookerjea v. Empress (1), distingu- 
ished. 

Oriminal revision against an order of the 
Deputy Magistrate, Dinajpore, dated the 
22nd August, 1927. 

Babus Mritunjoy  Chattepadhya ^ and 
Manindra Nath Bannerjee, for the Peti- 
tioner. 

Mr. Khundkar, (Deputy Logai Remem- 
brancer), for the Orown, 


JUDGMENT.—This Rule was granted 
on the ground that the learned Magistrate, 
Mr. 8. N. Datt, not having any jurisdiction 
to take cognizance of the offence under a, 
190 (c), Oode of Oriminal Proceduré, the 
proceedings instituted against the petitioner 
are, bad in law ard should be quashed. 
Thereisno dispute about the facts, which 
are that one Jaduram was summoned by 
Mr. Bhowmic, Deputy Magistrate of 
Dinajpur, under s. 420, Indian Penal Oode, 
on the ground that he induced the com- 
plainant Kali Charan Deshi, to pay him 
Rs, 550 on the false representation 
that that money was to be paid to the 
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present petitioner, Hemendra Nath Sen, a 
Bub-Inspector of Police, in order to secure 
the release of one Bindha, who hadbeen 
arrested in connection with an investiga- 
tion in a case of murder. The case was 
subsequently transferred under the orders 
of this Oourt by the District Magistrate 
from the file of* Mr. Bhówmie to the file 
of . B. N. Dutt, another Deputy 
Magistrate, for trial. The Magistrate after 
recording the evidence found that the case 
against Jaduram had not been substantiated 
but that there was a strong case against 
the present petitioner and he, therefore, 
directed summons to issue against him 
under s. 161 read with s. 511, ss. 347 and 323 
of the Indian Penal Code. Mr. Ohatterji, 
who has appeared on behalf of the peti- 
tioner, contends that Mr. Dutt had no 
authority to issue processes and that the 
only person, who was competent to take 
such action, was Mr. Bhowmic before whom 
the original petition of complaint was 
filed. He further points out that the 
petitioner was examined as a witness in the 
case and he says, on the authority of.the 
case of Khudiram Mookerjea v. Empress (1) 
that the action of the Magistrate was illegal. 
It is contended by Mr. Khundkar on behalf 
of the Orown that the original petition of 
complaint filed by Kali Oharan Deshi was 
in itself sufficient to justify the issue of 
processes against the petitioner and that 
Mr. Dutt, to whom the trial had been 
transferred, stood exactly in the same 
position as Mr. Bhowmic, who had taken 
cognizance on the original complaint. 

In our opinion, this Rule should be 
discharged. The petition of Kali Oharan 
Deshi makes it perfectly clear that the 
present petitioner was prima facie instru- 
mental for the demand of the bribe. If 
Mr. Bhowmic, who took cognizance of the 
offence, as he did, under 8. 190 (a), Code of 
Oriminal Procedure, had chosen to issue 
process against the petitioner, no possible 
objection could have been taken. Mr. 
Dutt, to whom the case was transferred by 
the District Magistrate under the provisions 
of s. 1¥2, Code of Oriminal Procedure, stood 
in the shoes of Mr. Bhowmic and he had 
full authority to deal with the case as if he 
himself had taken cognizance ofit. The 
facts cited in Khudiram's case to which we 
have referred do not seem to us to have 
any bearing on the present case, 

For these reasons this Rule - must be 
discharged, 

R. La . Rule discharged, ° 

Q) 10, W. N. 105, 


* 


[4 


114 I. ©. 1930 
OUDH CHIEF COURT. . 
SscoNp CIVIL APPBAL No, 117 or 1998. 
October 30, 1928. ° 
Present: —Mr. Justice Misra and 
Mr. Justice Pullan. 
MUNNA LAL AND ANOTHER—DREFBNDANTS 
—APPRLIANTS 


versus 
KAMESHRI DAT-—PrAINTIFF 


AND ANOTHB&—DRFRNDANTS— RESPONDENTS. 

Deeds—Burden of proof of minority of executant — 
Evidence of age—Statemenis of living pegsths and 
entry in school register, admissibility of —Evidence Act 
(I of 1872), ss. 11, 82, $5. 

The burden of proving that a particular deed is 
bad on the ground that its executant was a minor 


at the time of its execution lies upon the person who 


makes the allegation [p 801, col. 2] 

Statements of living persons who have not been 
examined as witnesses are inadmissible in evidence 
under s. 32 of the Evidence Act, and they cannot be 
held admissible under a. 11 ofthe Evidence Act. [p. 


802, cols. 1 & 2. 
ahabir Singh (1), followed. 


Bela Rani v. 
An entryin a school register asto the age ofa 


scholar, which is made on information supplied by 
the deceased father of the boy is admissible in 
oa under s. 32 (5) of the Evidence Act. [p. 803, 
col, 1. 

An entry as to the age of a scholar in a school 
register is an entry in a public register made by 
a public servant in the discharge of his official duty 
and as such admissible ın evidence under s. 35 of the 
Evidence Aot. [ibid.] 

Appeal against a decreeof the Additional 
District Judge, Gonda, dated the 25th Janu- 
ary, 1928, modifying that of the Subordinate 
Judge, Gonda, dated the 25th May, 1927. 

Mr. M. Wasim, for the Appellants. 

Mr. Niamatullah, for the Respondents. 

JUDGMENT.—This is an appeal 
arising out of a suit brought by the 
plaintiff respondent for a detlaration that 
the deed dated the 23rd of July, 1925, 
executed by defendant No, 3, the father of 
the plaintiff-respondent, in favour of 
Munna Lal, the defendant-appellant, is 
invalid and inoperative. 

The two grounds on which the validity 
of the deed was impugned were: 

Firstly, thatthe deed had been executed 
by defendant No. 3 at the time when he 
was a minor, and secondly, that the deed 
related to joint ancestral property and 
was not justified by legal necessity. The 
defendant-appellant, Munna Lal, who is 
the mortgagee, in his defence contended 
that defendant No. 3 was a major at 
the time of the executionof the* deed and 
that its execution was justified by legal 
necessity. . 

The learned Additional Subordinate 
Judge of Gonda who tried the case came 
fo the conclusion that the defendant 
No. 3 wasa major on the date of the 


al 
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execution of the deed. Asto the legal 
necessity he held that the necessity had only 
been proved to the extent of Rs. 1,181-12 
&nd he, therefore, declared the deed to be 
binding on the plaintiff-respondent to that 
extent. On appeal the learned Additional 
District Judge of Gonda came to the 
conclusion that the deed was bad and 
inoperative because according to his find- 
ing defendant No. 3 was a minor at the time 
of the execution of the deed and also that 
the consideration of the deed had not been 
proved to have been one justified by legal 
necessity. 

ln second eppeal before us those findings 
are assailed. As to the finding that the de- 
fendant-respondent wasa minor at the 
time of the execution of the deed it is 
urged that the finding, though a finding 
of fact,should not be considered to be 
binding upo this Court since it was 
vitiated by several errors of law. 

The first error of law which was relied 
upon in support of this contention was to 
the éffect that the learned Additional 
Digtrict Judge had placed the burden of 


-proof on the defendant mortgagee to prove 


that the deed wasexecuted ata time when 
the defendant No. 3 wasa major. There 
ia no doubt thatit cannot be contested 
now in view of the several decisions of 
their Lordships of the Privy Council that 
the burden of proving that a particular 
deed is bad on the ground that ite exe- 
cutant was aminor at the timeof ita 
execution lies upon the person who makes 
this allegation. We are, however, of opin- 
ion that although the learned Additional 
District Judge hasin the earlier portion 
of this judgment observed to the effect 
that the defendants have not produced any 
evidence toshow that defendant No. 3, 
the father of the plaintiff respondent was a 
major at the time when the mortgage- 
deed in suit was executed, yet in the 
end where he gives his finding on the 
point he states clearly that on the evi- 
dence ofthe two doctors producedin the 
case on behalf of the plaintiff and of the 
entry ina school register also produced 
by the plaintiff, his |, finding wbs that de- 
fendant No. 3, the fatherof the plaintiff-re- 
spondent was a minor onthe date df the 
execution of the deed in suit, We are, 
therefore of opinion that the contention of 
the learned Counsel for theappellant on 
this point cannot be sustained. 

The next contention urged on behalf of 
the appellant was to the effect that certain. 
evidence which was admissible had been. 
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rejected and that é6erlain evidence which 
was not admissible had been admitted. We 
now proceed to seehow far this contention 
can be considered to be made out. 


It wascontended that two documents 
which are Exs. A-10 and A-ll are ad- 
missible in evidence and should not have 
been rejected by the learned Additional 
District Judge as irrelevant and inad- 
missible in evidence. Exhibit A-10 is a 
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11 of the Act would make such evidence 
admissible. It was observed by their 
Lordships that this argument could not be 
accepted because if a particular deposition 
could not be admitted under the provisions 
ofs. 32 of the Evidence Act, it could 
not be held to “be admissible under 
*s. 11 of the said Act. We are, there- 
fore, of opinion that the learned Additional 
District Judge was correct in holding 


certified copy of a statement made by” that Eas. A-10 and A-11 which are state- 


defendant No. 3, the father of the plaintiff- 
respondent, in the Revenue Oourt on the 
16th of February, 1925. Exhibit A-llis 
the statement of the mother of defendant 
No. 3also made in the Revenue Court 
on the same date, i, e., the 16th of February, 
1925. In both these statements the age of 
defendant No. 3 is stated to have been at 
the time of the statements 22 years. We 
do notsee how any of these statements can 
be admitted in evidence since weare of 
opinion thatthey are statements of living 
persons who have not been examined as 
witnesses in the case. Ifthey had been 
examined as such the statements might 
have been admissible under the jEvidence 
Aet either in corroboration of the  state- 
ient made by them in Court as witnesses 
or in contradiction of the statements so 
made. We, however, find that neither de- 
fendant No. 3was put into the witness- 
box, nor was the mother of defendant 
No. 3 examined as witness in the case. 
It was also admitted that both the per- 
sons being living persons their statements 
could not have been considered to have 
been admissible under s. 32, cl. (5) of the 
Evidence Act. It was, however, contended 
by the learned Counsel for the appellant 
that these statements were admissible 
under s. ll ofthe Evidence Act. Weare 
of opinion that before a fact can be con- 
sidered to be relevant under s. 11 of the Act 
it must be shown that it is admissible. It 
would be absurd to hold that every fact, 
which even if it be inadmissible and 
irrelevant, would be admissible under sell. 
We are supported in this view by the 
observations of their Lordships of the 
Allahabad High Oourt in Bela Raniv. 
Mahabir Singh (1. An attempt was made 
jn that case, a8 has been done in this 
case, to admit in evidence the de- 
position made by a person who though 
deceased, did not fall within the provi- 
sions of s. 32 of the Evidence Act, on 
the ground that the provisions of s. 
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ments of living persons who have not been 
examined as witnesses in this case are 
inadmissible in evidence and cannot be 
relied uponin proof of the allegations of 
the defendanis-appellants that defendant 
No. 3 was a major at the time when he 
executed the deed. 

It was next contended that the entry in 
the school register upon which the learned 
Additional District Judge mainly relied for 
his finding was inadmissible in evidence, 
Two reasons were urged for holding 
thatthe said document was inadmissible 
in evidence. One was to the effect that the’ 
entry upon which the learned Additional. 
District Judge relied was suspicious and 
the second reason was that it was not 
definitely proved that the entry was based 
upon the statement of one Rajeshri Dat 
whois said to have been the father of 
defendant No. 3. We think ‘that there is 
no substance in both these two arguments. 
As tothe first argument it is enough for 
us to state that the learned Additional 
District Judge looked at the entry in 
dispute and wjth the help of the evidence 
of plaintiff's witness No. 8, Kali Oharan, 
he held that the entry was really to 
the effect that the date of the birth of de- 
fendant No.3 was shown therein as Ist Janu- 
ary, 1909. Ifthe entry was doubtful and 
the learned Additional District Judge 
relied upon the oral evidence of the very 
person who was responsible for that entry 
and with the help of that evidehce came 
to the conclusion that the entry really 
showed the date of birth of defendant No. 3 
as Ist of January, 1809, we donotsee what 
error of law there can be in such a finding. 
We, therefore, reject this argument, 

Astothe next contention if appears to 
us that plaintifi’s witness No. 8, Kali 
Charan, has distinctly stated in bis evidence 
that the information on the basis of 
which the entry was made was given to him 
by Rajeshri Dat, father of defendant No, 3. — 
It is true that the witness admitted that 
he did not know Rajeshri Dat from before- , 
hand but he stated clearly that he waa 


114 L O. 1929 


addressed by defendant No. 3 at that time 
88 bappa (father) and that the said Raj- 
eshri Dat used to come frequently to the 
school with the boy and so the witness 
could say that the information supplied to 
him was given by that very same Rajeshri 
Dat who happened to,be the father of 
defendant No. 3. This witness, therefore, 
leaves no room for doubt that the informa- 
tion upon the basis of which the entry 
was made was supplied by Rajeshri, Dat, 
the father of defendant No. 3. It és now 
admitted that Rajeshri Dat is dead and 
that his statement as to the age of defend- 
ant No, 3 would be admissible in evidence 
under s. 32, cl. (b) of the said Act 
since it would be a statement relating to 
the existence of relationship made by a 
person who must be presumed to have 
special means of knowledge and which was 
made before the question in dispute was 
raised. It, therefore, appears tous to be 
clear that the entry in the scholars’ register 
is admissible in evidence under s. 32, 
ol. (5) of the Evidence Act, Apart from 
that we are also of opinion that the entry 
would be admissible in evidence under 
s. 35 of the Act. It is clearly an entry 
in a public register stating a fact in issue 
and made bya public servant in the dis- 
charge of his official duty and as such 
admissible in evidence. 

We are, therefore, of opinion that the 
learned Additional District Judge was 
right in holding that the entry in the 
Bchool register was admissible in evidence 
and his finding, having been based on that 
evidence, cannot be considered to be in any 
way vitiated by any error of law or pro- 
cedure. 

It was then contended that the oral 
evidence of the two doctors upon which 
the finding of ths learned Additional 
District Judge was based was inconclusive 
and did not justify the finding. We have 
read thatevidence and we do not agree 
with the contention raised by the learned 
Counsel on behalf of the appellant Mr. 
H. N. Bose who was examined as P. W. No. 9 
and who is the Assistan Civil Surgeon of 
Gonda clearly states that the age of defend- 
ant No. 3 was at the time of evidence, 
which was the 15th of March, 1927, between 
lo end 19 and that there was mo margin 
of two or three years in the age estimated 
by him though there may beone of some 
months. The fearned Additional District 
Judge is, in our opinion, right when he 
‘states in his judgment that the medical 
evidence goes more.in support of the 


*. 


RAMMAN SINGH V. DILLA BINGH. 


803 


story told on behalf of the plaintiff as to. 
the age of defendant Nc. 3 than that of 
the defendants-appellants, 

We are, therefore, of opinion that the 
finding of fact relating to the minority of 
defendant No.3 arrived at ın this case by 
the Court below is not in any way vitiated 
by any error either of law or of procedure 
and is not one which can be impugned in 
second appeal. It is clear from the said 
finding that defendant No. 3 was minor 
oh the date of the execution of the mort-. 
gage-deed in suit. The deed is, therefore, 
void and inoperative. We do not see any 
necessity of deciding the second point. 

The appeal, therefcre, fails and is dismiss- 
ed with costa. 

A. Appeal dismissed. 


HÀ 


OUDH CHIEF COURT. 
BROOND Civin APYBAL No, 105 or 1928, 
z November 8, 1928. 

Present :—Mr. Justice Misra. 
RAMMAN SINGH AND ANGOTHAR— 
DaranDANTa —A ePBLLANTS 


veraua 
DILLA SINGH AND ANOTEBR—PLAINTIFPS— 
RBSPONDHNTS. 

Oudh Rent Act (XXII of 1886), s. &5—" Transfer, 
meaning of—Occupaney holding, whether divisible 
among co-heirs, 

A transfer in law must be deemed to imply a 
transfer by a person entitled to that property in 
poke of a person having no title otherwise, |p. 805, 
col L| 

Wheres holding is claimed by different heirs of a 
deceased occupancy tenant or where the occupancy 
tenure forms part ofthe property of a joint famil 
of co-tenants and a division takes place amongst suc 
persons it cannot be held that the transaction amounts 
toa transfer, [ibid] . 

Secund appeal against a decree of the 
Subordinate Judge, Hardoi, dated the 22nd 
December, 1927, setting aside that of the 
Kana, Bilgram, dated the 6th August. 

p) 4 

4b. 

Messrs. A. P. Sen and iNaimullah, for the 
Apbellanta. 

Mr. Ghulam Husain, for the Respond- 
ents. : 


JUDGMENT.—This is an appeal in 
a declaratory suit, which was dismissed by 
the Munsif of Bilgram, but has been dec- 
reed in appeal by the Subordinate Judge, 
Hardoi. Thefacts of the case are that ona 
Obhutta ape resident of village Dabha, 
District Hardoi, was an occupancy tenang 
holding land measuring 9 bigkas 5 biswas 1g 
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occupancy tenure and a house and certain. 
moveable property situate in that very vil- 
lage. He died on the 17th September, 1925. 
After his death a dispute arose in respect 
of his property between the plaintiffs-re- 
spondente, who alleged that they were hia 
sons and the defendants-appellanis, who 
alleged themselves tobe his next heirs 
being his cousins, The appellants deny 
the legitimacy of the respondents. An ap- 
plication was made for mutation of nameg 
by both the parties in the Revenue Court, 
which ordered mutation in favour of the 
appellants on the 15th March, 1926. Before 
the respondents could file an appeal ¢he 
parties agreed torefer their whole dispute 
to the arbitration of two persons named 
Gulab Singh and Bakhtawar Singh both 
of Dabha. Theagreement to refer their 
dispute to arbitration was executed oa the 
22nd March, 1926, (Ex. 2) and the arbitra- 
tors delivered their award (Hx. 3)on the 
24th March, 1926. After the award both 
the parties applied to the Revenue (Court 
to the effectthat their disputes had been 
settled by the said arbitrators and theyec- 
cepted the award and prayed for mutation 
of names to be effected in accordance with 
the award. This application was filed on 
the 7th April, 1926, (Ex. 1), On the znd 
May’, 1926, the Revenue Court rejected the 
application, on the ground that the award 
of the arbitrators amounted toa transfer of 
án occupancy tenure and was, therefore, 
invalid andcould not be -given effect to. 
The plaintiffs-reapondents thereupon in- 
stituted: the present guit in which the pre- 
sent appeal has arisen on iat March, 1926, 
asking the Court to declare their title in 
respect of the property given to them by 
the arbitrators under their award dated 
the 24th March, 1926. 

The suit was contested by the defendante- 
appellants on the ground that the plaintiffs 
were not legitimate sons of Ohhutta Singh 
and the award of the arbitrators was invalid 
onthe ground that it operated as trans- 
fer of an occupanoy tenure which was in- 
valid in law e 
. The learped Mansif of Bilgram who tried 
the suit accepted the defence and held that 
the Pbjaintiffs werenot legitimate sons of 
Ohhutta Singh and the award was invalid 
since itoperated as a transfer of an occu- 
pansy tenure. He, however, was of opinion 
that the&ward was valid in other respects. 
In result he dismissed the plaintiffs’ suit 
«by his decree ‘dated the 6th August, 1927, 

. The plaintiffs took the matter further in 
#ppeal to the Subordinate Judge of Hardoi, 
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who took a different view of the case. He 
has held that the award is good &nd opera- 
tive and is binding upon the parties In 
this view he allowed the appeal and dec- 
reed the plaintiffs-respondents’ suit by his 
decree dated the 22nd December, 1927. 

The defendante-appellants have now ap- 
pealed to this Court and the main point 
which has been argued in second appeal 
before me is that the award of the arbitrators 
should be deemed asinvalid and inopera- 
tive onthe ground that ii can only be 
treated asa transferof an occupancy ten- 
ure in favour of the plaintiffs-respondents 
who have been held to be illegitimate sons 
of ChhuttaSingh. The case has been argued 
at great length before me and I have come 
to the conclusion that the judgment of the 
learned Subordinate Judge is correct and 
must be affirmed. 

Inow proceed to give my reasons for 
the same. Itis clear from the facts stat- 
ed above that the plaintiffs-respondents’ 
claim to be the legitimate sons of Ohhutta 
Singh andinthat capacity put forward 
their claim to his occupancy holding in the 
Revenue Court. Thedefendunts-appellants 
denied theirlegitimacy and advanced their 
claim to the said holding on the ground 
that they were the next heirs of the de- 
ceased, The Revenue Court accepted the 
objections filed by the defendants-appel- 
lants and allowed mutation in their favour. 
It is obvious that the finding of the Re- 
venue Court that the plaintiffe- respondents 
were not the legitimate sons of Ohhutta 
Singh was not finding of a competent 
Court and could not be considered to be 
binding on the parties tillthe matter had 
been decided by Oivil Court. It is also 
clear that the plaintifis-respondents wanted 
to appeal from that decision as would ap- 
pear fromthe recitals of the agreement to 
refer the matter to arbitration. It was in 
this stage that the matter had been refer- 
red to arbitration. The arbitrators decid- 
ed to allot a major portion of the holding 
of Ohbutta Singh to the plaintiffs-respond- 
ents and the remaining portion to the de- 
fendanty Appellants who were his cousins. 
Although they did not state in their award 
that the plaintiffs-respondents are the legi- 
timate sons of Ohhutta Singh, yet it must 
be held that this was their implied finding 
otherwise they should not have allowed any 
portion of the land to the plaintiffs-re- 

spondents. The arbitrators were judges of 
both the questions of fect and of law and. 
the parties cannot be allowed to show sub- 
sequently that their. decision was wrong 
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on the merits. Itis also clear from the 
facts that the award of the arbitrators was 
accepted by the parties as will appear from 
the application filed by bothof them in 
the Revenue Court on the 7th April, 1926, 
(vide Ex. 1), It, therefore, appears to me 
that the said award is binding upon the 
parties and in the face of i& the defend- 
ants-appellants cannot be allowed to prove 
that the plaintiffs respondents are net the 
legitimate sons of Ohhutta Sinf#h, and, 
therefore, not entitled to any portion of 
his property. The learned Munsif was, 
therefore, entirely wrong in taking up that 
question and in giving a finding thereon, 
contrary to one which was to be implied 
from the award of the arbitrators. For the 
purpose of this case the plaintiffa-respond- 
ents must, therefore, be held to be the legi- 
timate sons of Ohhutta Singh and as such 
entitled tothe portion of the occupancy 
tenure allotted tothem by the arbitrators 
under their award dated the 24th March, 
1926, (Ex. 2), 

Asto the next point, namely,that the 
award is bad inlawon the ground that 
it must be deemed to bea transfer of an 
occupancy tenurel have come to the con- 
clusion that this contention isnot sound 
My finding on point No. 1 which relates 
to the legitimacy of the plaintiffs respond- 
ents takes away entirely the force of the 
contention now argad nn bshalfof the de- 
fendants appellants, Even if it were not so 
I am not prepared to hold that an occupancy 
tenure in Oudh, which is non-transferable 
under s. 5 ofthe Oudh Rent'Aot XXII of 
1886 cannot be divided or partitioned 
amongst the members of the family ofa 
deceased occupancy tenant or amongst 
several persons who may claim tobe the 
heirs ofsucha tenant. A division of such 
a tenure cannot be treated as a transfer. A 
‘transfer’ in law must be deemed to imply 
a transfer by a peraon entitled to that pro- 
perty in favour of a person having no title 
otherwise. Such a transaction relating to 
an occupancy tenure must, therefore, be 
deemed tobe inoperative. Where, how- 
ever, fhe holding is claimed by different 
heirs of & deceased occupancy tenant or 


where the occupancy tenure forms part of: 


the property of a joint family or" of co-ten- 
ants and a division takes place among such 
persons, it cannpt be held that the transac- 
tion amounts to a transfer from one having 
A right in favour of ona having no right at 
all. In such a case all the persons must 
be deemed to have aright inthe holding 
and when the parties divide it among 
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themselves their action must be considered 
to refer to the right possessed by each 
party to whom the land has been allotted on 
divieion or partition. 

I &m supported in this view by & decision 
of the Allahabad High Court reported as 
* Raghunath Kalwar v, Baladeen Kalwar (1). 
It was held in that case that where the par- 
ties were joint tenanteof a certain occu- 

ancy holding and disputes arose between 
them which were referred to an arbitration 
and the arbitrators partitioned the tenure, 
it could not be said that the agreement 
and the partition effected by the arbitra- 
tors were invalid in law. It may be as 
pointed out in that case that such a parti- 
tion or division may not be binding upon 
the landlord unless made with his conseat, 
but itcannot be said that it isnot binding 
among the joint tenants themselves. 

On behalf of the appellants reliance was 
placed upon aruling of their Lordships 
ofthe.Privy Council reported as Jafri 
Begam v. Syed Ali Raza (2), It was 
poiated out that their Lordships of 
the Privy Council held in that case 
on page 382* that if the arbitrator in his 
award laid down a course of devolution in 
respect of the property which was the sub- 
ject matter in dispute different from the 
ordinary principles of Mahammadan Law 
such acourse must be held to be invalid. 
My attention was drawn to tne remark of 
their Lordships that the property which 
was divisible in law could not be made by 
an arbitrator indivisible for ever. I am 
fully bound by this decision of their Lord- 
ships of the Privy Council, but I am of 
opinion that this case does not help the de- 
fendants-appellants. The award ncwhere 
lays down anything which is contrary to 
law. The division of an occupancy tenure 
between the two parties, both of whom 
claim it as heirs of the deceased, cannot be 
considered as shown by me above to be con- 
trary toany principle of law. An occu- 
pancy tenure is certainly heritable though 
not®transferable, Iam, therefore, of opin- 
ion that this case can be no authority for 
holding that the award is invalid or inope- 
rative. , 

The appeal, therefore, fails andis dismiss- 
ed with costa. 

GH Appeal dismissed, 

(1) 7 Ind Oas 398; 7 A L. J. 915; 33 A. 143. 


(2) 23 A 388 24L A 111; 50 W.N. 585; ILM. L, 
J 149: 2 Bom. L R 311: * Sar P.O J 37 (P 0). 
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OUDH OHIEF COURT. 
SgooND Oivin Apprat No. 315 or 1923, 
November 15, 192r. 
Present;—Mr. Justice Misra. 
RAM SUMRAN AND ANUTHHx— 
PLAINTIFES— APPELLANTS 
versus 
Babu SARJU PRASAD AND OTHBRS— 
Duran paxts—RuePonDENTS 

Evidence Act (I of 1872), s. 111—Fduciary relatiqn- 
ship—Plsader and client—Blrden a ing good 
fauh-—U. P. Land Revenue Act (ITI of 1901), s. 111 
—Objections when to be filed—Limitation Act 1IK of 
1908), Sch. I, Art. 91—Fraud and undue influence 
Cancellation of deed— Suit by heirs —Lrmitatich. 

If a Pleader appears only in one or two cases as 
Counsel on behalf of his client, it cannot be said that 
he is his permanent Pleader and as such stands in 
regard to him ina position of active confidence so 
as to justify the throwing of the burden of prov- 
ing the good faith of a transaction entered into by 
him vo the client on the particul@r Pleader. [p. 807, 
col. 2. 

The general rule in regard to objections filed 
under s 111 of the U, P. Land Revenue Act, 1901, is 
to the effect that if a date is fixed in the proclama- 
tion for flling objections and proclamation is duly 
Served upon a party to the partition proceedings and 
the caseis taken up on the date d in th$ pro- 
clamation and no objection is filed on that date and 
the case proceeds, it would not be open to any party 
to flle objections raising & question of proprietary 
title at any future time. lf, however, the pro- 
clamation has not been served upona party to the 
partition proceedings or the case is not taken up on 
the date fixed inthe proclamation and proceedings 
are adjourned to another date, on which date the 
objections are filed, it cannot be held that they have 
not been filed at the proper time  [p. 808, col 1] 

Mukhtar Ahmad v Barat» Lal (1) and Tulsi Prasad 
v. Matru Mal (2), referred to. 

For purposes of the Limitation Act the word 
*plaintiff includes persons from or through whom 
a plaintiff derives his right to gue, and a suit by 
the heirs of the executant ofa deed for cancellation 
of the deed, which is instituted more than three 

ears after the date of the deed will be barred by 
Tmitation, if the executant had knowledge at the 
date of the deed ofthe facts entitling him to get the 
deed cancelled, [p. £09, col. 1.] 

Appeal against a decree of the 
Subordinate Judge, Gonda, dated the 21st 
May, 1¥28, upholding that of the Munsif, 
Tarabganj at Gonda, dated the 75th 
February, 1928. 

Messrs. K.N. Chak, Radha Krishna? and 
S. N. Srivastava, tor the Appellants. 

Mr. S. Ñ. Roy, for&he Respondents. 

JUDGMEN T.—This appeal arises out 


ofa suit brought by the plaintiffs in’ 


pursuance to an order of the Revenue 
Oourt passed in the partition procewd- 
ings. 

The facta of the case are that one Sita 
Ram was theowner of 5-pies 2 kirants 
50-decimal share in village Dobai, Dis- 
trict Gonda. He sold theshare to one 
Babu Sarju Prasad, resident of Gonda 
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City, who is respondent No. 1 in the pre- 
pan appeal,on the 17thof October, 1y24, 
The sale-deed was for a consideration of 
Rs, 2.000 and was registered on the 22nd 
October, 1924. Sita Ram did not contest 
the validity of this sale during his life- 
time, nor did his widow who succeeded 
bim after his death. The appellants 
Ram Sumran and Reghubar Dayal are 
the nephews of Sita Ram and his next 
heirs." Babu Ram Shankar Tandon and 
Babu Gur Prasad Tandon who are 
respondents Nos.2 and3 in the present 
case are the sons of Babu Sarju Prasad 
respondent No. 1. They have been join- 
edin the case since all the three con- 
stitute a joint Hindu family. In 1927 
Babu Sarju Prasad applied to the Revenue 
Court for partition of the aforesaid 5- 
pies odd share purchased by him from 
Sita Ram. The proclamation was there- 
upon issued by the Revenue Oourt under 
8. 110, Land Revenue Aot, fixing the 13th 
July, 1927, as the date for filing the 
objections. The case was not taken up 
on that date, eince the notice had not 
been received back and it was adjourned 
to the 30thof July, 1927. It could not 
be taken up on that date also and it was 
again adjourned to the 10th of August, 
1997, and on that date the objector 
Raghubar Dayal filkd an objection tothe 
effect that the sale-deed dated the lth 
October, 1924, under which Babu Sarju 
Prasad had purchased the share, which 
he wanted, to get partitioned from the 
Revenue Court, was invalid, being with- 
out consideration and having been obíain- 
ed by undue influence, The case was 
not heard on that date and was adjourn- 
ed to the v4th of August, 1927. On that 
date the Revenue Court passed an order 
to the effect that the objectors, who are 
now the plaintiffs of the present suit, 
should file a suit in the O:viè Oourt in 
order to get this question relating to the 
gale-deed settled and gave them three 
months’ time for the purpose. The 
plaintiffs filed the present suit on the 
92nd November, 1927, within the time 
fixed. They have impleaded Babu Sarju 
Prasad gs defendant No. 1 and ‘bis two 
sons, Babu Ram Shankar and Babu Gur 
Praced as defendants Nos. 2 and3 The 
plaintiffs also claim possession of the 
share in diapute alleging themselves to 
be tbe heirs of Sita Ram. ; 

The defence raised by the respond- 
ents consists of three pleas, firstly, that 
the Civil Court hadjno jurisdiction to 
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entertain the suit, since the order pass- 
ed by the Revenue Court under which 
it had referred the plaintiffs-appellants 
to the Civil Court had no jurisdiction 
to do so, the objections having been filed 
by the appellants in the Revenue Court 
beyond time; secondly, that the sale-deed, 
dated the 17th October, 1924, was a good 
and valid deed having been executed by 
Sita Ram for consideration and of his 
free will; and thirdly, that the syit was 
barred by limitation. ° 

The Munsif ofi: Tarabganj, District 
Gonda, who tried the suit held that the 
deed was for consideration and the allega- 
tion of the plaintiffs to the effect that 
the consideration received under the 
deed had been returned to the pur- 
chaser Babu Sarju Prasad was not estab- 
lished. On the question of undue influence 
hedecided the point against the plaint- 
ifis. On the question of limitation his 
fnding was in plaintiffs favour, but he 
did not decide the question of jurisdic- 
tion. In view of the findings stated 
above we, however, dismissed the plaint- 
iffa' suit by his decree dated the 25th 
February, 1928. 

On appeal the learned Subordinate Judge 
of Gonda came to the conclusion that 
the plaintiffe-appellants had failed to 
establish the invalidity of the sale-deed 
on the ground of want of consideration 
and of undue influence. On the question of 
jurisdiction he was of opinion that the suit 
was not cognizable by the Civil Court. On 
the question of limitation he agreed with 
the learned Munsif that the suit was not 
time-barred but in view of his findings 
on the first two points he dismissed the 
appeal by his decree dated the 21st May, 
1928. 

The plaintiffs-appellants have now come 
up to this Court in second appeal, and the 
same three pointe have now been urged 
by their learned Advocate in second appeal. 
I now proceed to deal with each of these 
three points. 

1. Undue influence and want of consi- 
deration. : 

On the question of undue influence I am 
fally satisfied that the findings of thetwo 
Courts below cannot be disturbed. It is 
clear from the evidence on tite record that 
the relations between Sita Ram, the ven- 
dor, and the plaintiffs-appellants, who were 
his next heirs, were not good, and that he 
was anxious during his lifetime to sell the 
property. He approached several persons 
and ultimately sold it to respondent No. 1. 
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Under these circumstances it is clear that 
the sale-deed was executed by him with 
his free will and consent and that the 
charge of undue influence laid by the ap- 
pellants atthe door of respondent No. 1 
cannot be considered to have been estab- 
lished. It was argued on behalf of the 
plaintiffe-appellante that respondents Noa. 
2 and 3 (gone of respondent No. 1) who are 
Pleaders practising at Gonda, have in 
several cases appeared on behalf of Sita 
"Ram, and it was*argued that under those 
circumstances, respondent No. 1 who took 
the sale-deed should be considered to be in 
the position of active confidence. Iam 
unable to takethis view, my opinion 
if a Pleader appears in one or two cases as 
Counsel on behalf of his client, it cannot be 
said that he is his permanent Pleader and 
as such stands in regard to him in a posi- 
tion of activb confidence so as to justify the 
throwing of the burden of proving the 
good faithof the transaction on the parti- 
cular Pleader. The case would be quite 
different if that Pleader happensto be the 
permanent Oounsel of the other side. The 
argument, therefore, that under &. 11 of the 
Evidence Act, 1572, Babu Sarju Prasad 
was bound to prove the bona fides of his 
sale-deed, cannot be accepted. 

On the question of consideration «both 
the Courts below have disbelieved the evi- 
dence produced on behalf of the plaintiffs, 
and have come to the conclusion that the 
plea of the plaintiffs-appellants as to return 
of consideration is not established. This is 
a pure finding of fact and nothing has 
been urged before meto hold that it is 
vitiated by any errorof law or of proce- 
dure. It wasargued that in the judgment 
the learned Subordinate Judge himself has 
given expression to his idea that probably 
no consideration for the deed had been 
paid. I may point that the learned Subor- 
dinate Judge in the very next sentence 
states that though he suspected it there is 
no good evidence on the record to prove it, 
I, therefore, hold that the sale-deed in dis- 
pute is a valid deed for consideration. 

My finding, therefore, is that the sale- 
deed dated the l7th October, 1924, is a 
deed for consideration and one exeonted by 
Sita Ram with his free will and content and, 
therefore, valid and operative in law. 

Jurisdiction, ` 

On this point the learned Subordinate 
Judge has held that because the plaint- 
iffe-appellants filed their objections on 
the l0th August, 1927, and not on the 
13th July, 1927, the date fixed in the prog 
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elamation for filing objections, they were 
beyond time and the Revenue Court had 
no jurisdiction to entertain the objections 
and to refer the plaintiffs-appellants on 
the grounds of those objections to get 
the question of title decided by the Civil 
Court. I have heard the arguments at 
length on this point and have come to 
the conclusion that the decision of the 
learned Subordinate Judge on this point 
cannot be maintained. A 

The learned Subordinate Judge has 
relied upon a ruling of the late Court of 
the Judicial Commissioner of Oudh report- 
ed'as Mukhtar Ahmad v. Barati Lal «1) 
for the proposition that where a Statute 
confers jurisdiction upon a Tribunal of 
limited authority the conditions and 
qualifications under which that jurisdiction 
has to be exercised must, be directly 
complied with. There is no doubt that 
the principle laid down in that case is 
true, and on the basis of this authority I 
would be prepared to hold that a Reyenue 
Court is not entitled to entertain an 
objection raising a question of proprietary 
title if not filed at the proper time. 
What is proper time must, however, 
be determined according to the 
facts and circumstances of each case. The 
genetal rule which has been laid down by 
the Allahabad High Court as well as by 
this Court in regard to objections filed 
under s. 111l of the United Provinces Land 
Revenue Act, 1901, is tothe eifectthat if a 
date is fixed in the proclamation for filing 
. objections and proclamation is duly served 
upon a party to the partition proceedings 
and the case is taken up on the cate fixed in 
the proclamation, and no objection is filed on 
that date and the case proceeds, it would 
not be open toany partyto file objections 
raising & question of proprietary title at 
any futuretime. If, however, the proelama- 
tion has not been served upon a party to 
the partition proceedings or the case isnot 
taken up on the date fixed in the proclama- 
tion and the proceedings are adjourned to 
another date, on which date the objectiogs 
are filed, it cannot be held that they have 
not been filed'at the preper time and should 
not be @ntertained by the Revenue Court. 

In Tulsi Prasad v. Matru Mali?) objec- 
tions were filed not on the day specified in 
the proclamation for filing of such objec- 
tions, but cn the nxt day before t.e 
Revenue Cou t teok any action in tha 
case and it was held that tne law as laid 

(1) 25 Ind. Cas. 316; 17 O. O. 224; 1 O L. J. 335, 
= (2) 18 A. 210; A. W, N. (1896) 30, 
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down did not cover &casein which objec- 
tions w(xe filed after the date fixed in the 
proclamation for filing objections but before 
the Oourt took any proceedings in the 
partition case, 

In Rudan Singh v. Kalka Singh (3) my 
brother Mr. Justice Raza has taken the 
same view. In “hat ase ne has held that 
where an objection is raised after the 
appointed time but before !he Revenue 
Oourtehas taken any sieps under s. 111 
of the United Provinces Land Revenue 
Act, the Revenue Couit is not precluded 
fiom dealing with such an objection and 
if it does deal with it, its decision will be 
considered to be one under s. 111 of the 
Land Revenue Act. 

From the facts of this case it appears 
that the case could not be taken up on 
the 13th July, 1927, but had been adjourned 
once to the 30th July, 1927, and then to 
the 10th of August, 1927, when the ob- 
jeetions were actually filed. It is also ad- 
mitted before me that the Revenue Court 
had not taken any action in the case. 
Under these circumstances I do not agree 
with the opinion of the learned Subordi- 
nate Judge that the Revenue Court had 
no jurisdiction in the present case toen- 
tertain the objections filed by the plaintiffs- 
appellants and thattheorderofthe Revenue 
Court referring them to the Civil Court 
was an order passed without jurisdiction. 

Limitation. 

On the question of limitation also I re- 
gret I cannot agree with the view of 
the Oourts belqw. It is admitted that the 
Article laying down limitation for a suit 
hke the present is that laid down in 
Art, 91 of the First Schedule of the limi- 
tation Act. That Article provides that for 
getting a deed cancelled or set aside on 
the ground of undue influence or fraud 
the limitation should be tnree years run- 
ning from the date when the facts en- 
titling the plaintiff to have the instrument 
cancelled or set aside become known to 
him. The learned Subordinate Judge has 
taken the view that although Sita Ram 
must be considered to possess the know- 
ledge of the facts entitling him to get 
the deed cancelled from the date of the 
execution of sale-deed and although the 
limitation would run against him from that 
very date yetit would be a different case so 
far as the plaintiffe-appellantew ere eorcern- 
ed since they had no knowledge of the 
facts under which the deed was executed, 


I regret I cannot agree witb this view, 


(3) 92 Ind, Cas, 903; A. L R, 1926 Oudh 309, 
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The word "plaintiff" has been defined in 
8. 3, cl. (8) of the Limitation Act, 1.08, 
as including any person from or through 
whom a plaintiff derives his right to sue. 
It is clear that the plaintiffs appellants 
are the next heirs of Sita Ram and if Sita 
Ram possessed knowledge of particular 
facts which would entitle him to bring 
the suit that knowledge must be considered 
as one attributable to the plaintiffs of 
the present case as well. It is adsiitt- 
ed that sofar as Sita Ram was concerned 
limitation against him ran from the date 
of the execution of the sale-deed, since 
he must be presumed to possess knowledge 
of all the facts and circumstances which 
would enable him to bring the present 
suit. It is provided in s. 9 of the Limi- 
tation Act, 1908, that where once time has 
begun to run no subsequent disability 
or inability to sue stops it. It, therefore, 
appears to me that if Sita Ram had remain- 
ed alive and if he had brought the pre- 
sent suit on the 22nd November, 1927, 
his suit would have been time-barred, 
since the sale-deed in dispute had been 
executed on the 17th October, 1924. if 
Sita Ram'ssuit would have been barred 
I fail to seethat the suit of the plaintiffs 
who claim this property as heirs of Sita 
Ram should not be held also to be barred. 
In Janki Kunwar v. Ajit Singh (4),a case 
which went up te their Lordships of the 
Privy Council from the Province of Oadh, 
their Lordships held that where a suit 
had been brought to get a deed cancelled 
on the ground of fraud ande undue in- 
fluence the facts must be considered to 
have been known to the executant from the 
date of the deed and if brought more 
than three years fromthat date the suit could 
not be considered to be maintainable. 
Their Lordships observed that if all the 
facta were known to a particular plaintiff 
and if he was a man not incapable of having 
that knowledge and of allowing it to 
operate on his mind, the case would 
clearly come within the provisions of 
Art. 91 and if brought more than three years 
that would be sufficient to decide the 
suit. I would, therefore, hold that the 
plaintiffs-appellants’ suit was rightly dis- 
missed by the Courts below. $ 

The appeal, therefore, fails and is dis- 
missed with costs, 

G. B. ° Appeal dismissed. 


4) 15 0. 58; 14 I. A. 148; 5 Sar. P. O. J. 92; Rafique 
& dackson's P, C, No, 99 (P, O.). 
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OUDH CHIEF COURT. 
ExxzouTi0N or DROREB APPRAL No. 
oF 1923, 
October 18, 1928. 
Present:—Mr. Justice Raza, 
NAGESEHW AR— DEFRNDANT— 
A APPELLANT 
versus 
TALUQ SINGH-PrariNTIFF— 
RESPONDENT 

Pre-emption—Decree for pre-emption— Transfer of 
property by decree-holder—Kight of pre-emption, whe- 
ther lost-—Decree, execution of. 

Where a pre-emptor obtains a decree and trans- 
fers ngt the decree but the property which is the 
subject of pre-emption, the right of pre-emption is 
not lost and he may execute the decree [p 810, col 1.] 

Ram Sahai v. Gaya (l)and Mehr Khan v. Ghulam 
Rasul (2), followed. 


Appeal against an order of the Addi- 
tional Subordinate Judge, Gonda, reversing 
that of the Munbif of Tarbganj at Gonda, 
dated the 30th January, 1928. 

Mr. Radha Krishna, for the Appellant. 

Mr. S, N. Roy, for the Respondent. 

JUDGMENT.—This is an_ appeal 
from,an order of the Additional Subor- 
dinate Judge, Gonda, dated the 17th 
April, 1928, setting aside an order of the 
Munsif of Tarabganj at Gonda, dated the 
30th January, 1928. 

The facts of the case are as follows:— 

Hubdar Singh and Jagmohan Singh 
were the original owners of the property 
in suit (a certain zemindari share in village 
Kataha Soleans in the District of Gonda). 
They executed a mortgage by conditional 
sale in favour of Nageshar and this mort- 
gage was foreclosed in 1921. Taluq Singh 
then filed a suit for preemption and 
obtained a consent decree on the 27th 
September, 1927. Rupees 782-6-0 were to 
be deposited by the pre emptor in Court 
within two months from the date of the 
decree, Taluq Singh executed a sale-deed 
in respect of the pre-empted property in 
suit on the 22nd November, 1927, in favour 
of the original owners named above for 
Rs. 800. The sum of Rs, 7:2 6-0 mentioned 
above forms part of the consideration 
money. However, Taluq Singh himself 
deposited the decretal gmount (R8. 782 6-0) 
in Court on the 26th November 1927. Hayfng 
thus deposited the money under the decree 
which was passed in his favour in the 
pre-emption suit. Taluq Singh applied for 
possession of the property in suit in 
execution of the said decree. Nageshwar 
then filed an objection on the ground 
that the right of enforcing the decree 
was lost as Talug Singh decree-holder had 
already sold the property to the original 
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owners. He filed this objection on the 
19th December, 1927. This objection was 
allowed by the learned Munsif of Tarab- 
ganj on the 30th January, 1923. On appeal 
the order was reversed and the objection 
disallowed by the learned Additional Sub- 
ordinate Judge of Gonda on the 17th 
April, 1928. 

Nageshwar has come to this Court in 
second appeal. The appellant’s learned 
Counsel has contended before me that 
Taluq Singh decree-holder-pre-emptor has 
lost his right to make the decree final by 
executing the sale-deed mentioned gbove. 
In my opinion this contention is not well 
founded. No final decree was passed in 
this case. The decree has become final 
and is to be executed by the Court. 
Talug Singh has complied with the direc- 
tions given in the decreé and I see no 
reason why he should not be allowed to 
execute the decree which was passed in 
his favour against Nageshwar and which has 
now become final. The Court ekecuting 
the decree has no power to go behind it. 
It cannot annul the decree or enter into 
any questions which are beyond the scope 
ef the decree. It should be borne in mind 
that what has been transferred is not the 
decree but the property which was the 
subject of pre-emption. The case of Ram 
Sahai v. Gaya (|) is an authority for the 
proposition thatif a pre emptor obtains a 
decree and transfers not the decree but 
the property which is the subject of pre- 
emption, the right of pre-emption is not 
lost and he may execute the decree though 
execution will not be allowed to the trans- 
feree. This case was followed in the case 
of Mehr Khan v. Ghulam Rasul (2) In 
my opinion the learned Additional Subor- 
dinate Judge was perfectly right in 
allowing Taluq Singh’s appeal. 

I can find no ground for interference and 
dismiss the appeal with costs. 

G. H Appeal dismissed, 

(1) 7 A. 107; A. W. N. (1884) 224, 

(2) 64 Ind. Oas. 191; 2 Lah, 382; 3 Lah, L. J. 553; 
A I. R. 1922 Lah. 300, e 





. OUDH CHIEF COURT. 
“OBIMINAL RREBERNOBR No. 40 or 1928, 
November 29, 1928. 
Present:—Mr. Justice Pullan. 
BALBHADDAR SINGH AND ANOTHBE 
— APPLIOANTS 
versus 

ADITYA PRASAD—Oppnarte Party. 
Criminal Procedure Code (Act V of 1898), ss. 145, 
439—Order under s. 145—Revision— I sate lence tha 
-cedure in disputes relating to immoveatle property— 
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A High Oourt will interfere with an order under 
8.145, Oriminal Procedure Code, putting one party 
in posession of the disputed property only ij tho 
Magistrate has acted illezaliy or in an irregular 
manner. 

Where the partiese were in joint possession and the 
Magistrate placed the property under attachment 
until the allotment of property in partition, and one 
of the parties was subsequently put in possession on 
the basis of the registered chitthi : 

Held, thatthe order was not illegal or irregular 
and shuld not be set aside. 

In proceedings under s.145, Criminal Procedure 
Oode, the first thing to be decided is whether there 
is a dispute likely to lead toa breach of the peace 
and, secondly, which of the parties was in actual 
possession, 

Reference by the Sessions Judge, Rai Bareli. 

Messrs, A. P. Sen and Radha Krishna, 
for the Applicants, 

gt G Jackson, for the Opposite Party. 

JUDGMENT.—This is a reference by 
the learned Sessions Judge of Rae Bareli, 
requesting this Oourt to interfere with the 
order ofa Magistrate passed under s. 145, 
Criminal Procedure Code. I am inclined 
to think that the learned Judge who is in 
these proceedings described as District 
Judge, as Sessions Judge and District 
Registrar has slightly confused his res- 
pective functions. In order to interfere 
with the order under s. 145 putting one 
party into possession of certain property. 
I must find that the Magistrate has acted 
illegally or in an irregular manner. The 
Magistrate, as a matter of fact, has written 
& long judgment which reads like the 
judgment of the Civil Court. He went into 
facts which were irrelevant, and made 
equally irrelevant observations. What 
he had to decide was, first, whether there 
was a dispute likely to lead to a breach 
of the place and, secondly, which party of 
the disputants wasin actual possession of 
the property. First of all as it was a 
matter of some urgency he passed an 
order under s: 145, cl. 4, placing the 
property under attachment, and he stated 
in an order of 12th May which was allowed 
to go unchallenged that the property was 
to remain attached until the chitthi, by 
which he means the allotment of property 
by partition was registered, and the parties 
established their exolusive right of making 
collections. It must be presumed that he 
thought that the party who established 
the exclusive right of collection was ipso 
facto the party in péssession. In due 
course the partition chitthi was registered 
and the parties came back to Oourt. s 

The applicant Balbhaddar Singh offered 
no evidence of possession and the opposite 
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party Aditya Prasad also offered po evi- 
dence, considering, no doubt, that on the 
Magistrate's own order of 12th May the 
registration of chitthi would beheld to be 
proof of possession. The Magistrate un- 
doubtedly took this view and he put 
Aditya Prasad in possession on the basis 
of this registered chitthi, The learned 
Sessions Judge appears to be afraid that 
this order will affect the rights of the 
parties in the Civil Court, and he also 
appears to think that it should be set 
aside because it is a wrong interpreta- 
tion of his own order as District Registrar 
but in reality the order has uo such 
effect. It merely places one of the contest- 
ing parties in possession and the party 
who hag been put in possessionis the one who 
alone has any proof of possession. Previous- 
ly both the parties were in joint posses- 
sion and as no evidence was offered on 
behalf of the applicant Balbhaddar Singh 
to show that the possession rested with 
him,and there is at least the evidence 
of the registration of the partition 
chittht to shew that the possession rests 
with Aditya Prasad. I am unable to see 
that the order is one which, however 
badly expressed, should be set aside. 
The papers may be returned. 
A. . Order maintained. 


OUDH CHIEF COURT. 
Sgconp Oivin Apparat No. 182 or 1928. 
November 1, 1928. 

Present :— Sir Louis Stuart, Kr, 
Chief Judge, and Mr. Justice Hasan. 
BALDEO AND oTHSRS-—DRFBNDANTS 

. —APPELLANTS 
versus 
LOSAI AND ANOTHMSAR—P GAINTIFFS— 
RESPONDENTS. 

Mortgage—Provision postponing redemption for 99 
years, whether clog on redemption. 

A provision in a usufructu mortgage-deed 
postponing redemption for a period of 99 years is 
not in itself, a clog on redemption, where it is neither 
unconscionable nor bas the effect of making redemp- 
tion impracticable on the expiry of the term. 

Dargahi Lall v. Rafiqunnisa (1) and Balbhaddar 
Prasad v Dhanpat Dayal (2), followed. 

Appeal against a decree of the Addi- 
tional District Judge, Gonda, dated the 
6th February, 1928 confirming that of the 
Officiating Subordinate Judge,Gonda dated 
the 31st May, 1927, 


BALDRO V. LOBAT, 
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Messrs, M. Wasim and Bisheshwar Nath, 
for the Appellants. 
Mr. A. P. Sen, for the Respondents, 
JUDGMENT. 

Stuart, C. J.—Tne question for 
decision in this second appeal is whether 
& provision in & deed of usufruetuary 
mortgage by which redemption is postpon- 
ed for ninety nine years isa condition 
which can be avoided by the mortgagor. 
This question has frequently been before 
the Judicial Oommissioner’'s Court and 
the Chief Court. I donot wish to refer to 
the long series of decisions that there have 
been on the point as, as far as I am 
concerned, I arrived at a conclusion upon 
this point in April, 1927, which Isee no 
reason to alter. A Bench of which I was 
amember then decided in Dargahi Lal v. 
Rafiqunnisa (1) that we agreed with the 
view taken by my learned brother Mr. 
Justice Hasan when he was Additional 
Judicial Commissioner in Balbhaddar 
Prasad v. Dhanpat Dayal (2). We then 
stated the view. The view taken was that 
where the restriction had the effect of 
making the mortgage practically irredeem- 
able by imposing upon the mortgagor 
such a burden at the date when redemption 
became open to him as was impossible in 
practice for him to bear, it was open to the 
Court to permit redemption before the 
period came to anend. While the ordinary 
rule is aslaid down by their Lordships of 
the Judicial Committee in Bakhtawar 
Bagam v. Husaini Khanam (3). “Ordinarily, 
and in the absence of aspecial condition 
entitling the mortgagor to redeem during 
the term for which the mortgage is created, 
the right of redemption can only arise on 
the expiration of the specified period.” 
Where it is shown on the merits that the 
effect of the condition postponing redemp- 
tion for a specified term of years is to make 
the mortgage practically irredeemable, a 
Court is justified in setting it aside. Here 
I am asked the same question in respect of 
a different deed. On the merits, is the 
effect of the condition in this particular 
deed to make the moytgage practically ir- 
redeemable? It certainly has not ethat 
effect and further the terms of the*mort- 


(1) 102 Ind Oas. 62; 1 Luck. Cas. latp.4; ALR 
1927 Oudh 237. 

(2) 80 Ind, Cas, 213; 270.0 4: 80. & A. L. R. 707; 
10 O. L. J. 447; A I. R. 1924 Oudh 193. 

(3) 23 Ind. Cas 355; 411. A. 84; 18 C. W. N. 586; 
96M L J 474; 12 A.L. J. 473: 36 A, 195; 19 O L. 
J. 477; (1914) M. W. N. 411; 15 M. L. T. 389; 16 Bom. 
L. R. 344; 1 L. W. 813 (P. Q). | i 
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gage were not unconscionable. It appears 
io me that at the time the mortgage was 
executed in the year 1897 the mortgagees's 
return as interest upon the amount, which 
he advanced, was by no means excessive. 
It appears to me from the examination 
of the record that it could not have been 
much more than 12 per cent The pro- 
fits are now in the neighbourhood of 90 
per cent. But even if they were highpr 
the fact that they have increased since 
the execution of the mortgage is immaterial. 
In these circumstances, therefore, I should 
give the mortgagee the right to enforce 
the condition postponing redemption. The 
result of this will be that the appeal will 
succeed and the suit will stand dismissed, 
The plaintiffs will then pay their own costs 
and those of the defendants in all Courts, 

Hasan, J.—My view 6n this subject 
was stated at considerable length in the 
case of Balbhaddar Prasad v. Dhangat 
Dayal (2). I have invariably followed the 
view taken in that case. On several occa- 
sions other learned Judges, either sitting 
singly or in a Bench, have also accepted 
the view laid down in the aforementioned 
decision In the present case I am of 
opinion that there is nothing else, except 
the long term in the deed of mortgage in 
question, to which objection can be taken 
and the long term by itself inthe present 
instance does not, in my opinion, con- 
stitute a clog on the equity of redemption. 
The contract, therefore, into which the 
parties entered with their eyes open must 
be upheld 1, therefore, agree that the 
appeal should be allowed. 

By the Court.—The appeal is allowed 
and the suit is dismissed with costs in 
all Courts. 

A. Appeal allowed, 


e 
OUDH CHIEF COURT. 

OnixiNAL ÁPPHAp] No. 417 ow 1928. 

. September 21, 1928. 
*Present;—Bir Louis Stuart, Kr., 
Chief Judge, and Mr. Justice Reza. 

BISMILLAH KHAN-—AccusgD—APPELLANT 
versus 

Sheikh SHAKIR ALI—R»rsPoNDENT. 

Criminal Procedure Code (Act V of 1898), 8 476-B 
— Order refusing to prosecute—Appeal to District 
Judge —Transfer of appeal to Sub-Judge— Legality of 
transfer Second appeal to Chief ourt, whether 
competent. aM 


BISMILLAHIKHAN V. SHAKIR ALI, 
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A Disjrict Judge has no jurisdiction to transfer 
toa Subordinate Judge #n appeal filed before him 
under s 476-B, Oriminal Procedure Code, from an 
order by a Munsif refusing to make a complaint. 

Under s 476-B, Oriminal Procedure Code, where 
the Court of first instance consents or refuses to 
prosecute, whether the Appellate Court upholds or 
reverses its order, there is one appeal and one appeal 
only. An appeal can lie to the High Court only 
where the original order has been passed by a Court 
from which the appeal ordinarily lies direct to the 
High Court 

Mahomed Idris v. Emperor (2), followed, 

Ranjit Narayan Singh v. Ram Bahadur Singh (1), 
dissented from. 

Appeal against an order of the Sub- 
Judge, Rae Bareli, dated the 14th August, 
1928. 

Mr. Ali Raza, for the Appellant. 


Mr. H. K. Ghose, for the Respondent. 


JUDGMENT.—This matter has come 
before us in the form of a criminal appeal. 
As we shall show later no criminal 
appeal lies, but Bismillah Khan, the 
appellant, is nevertheless entitled to re- 
dress. The case has been referred to a 
Bench in view of a conflict of opinion 
between certain High Courts, The facts 
are very simple. Bismillah Khan was 
alleged to have identified & certain Shakir 
Ali ata time when a Bailiff of the Court 
was endeavouring to effect service of a 
summons upon him. Shakir Ali, alleging 
that at the time when it was stated that 
the summons had been served upon him 
he was working in the Santhal Parganas 
in Behar, applied to the Munsif to pro- 
secute Bismillah Khan under s. 193 Indian 
Penal Code" The order in question would 
have been an order under s. 476 of the 
Code of Criminal Procedure. The Munsif 
refused to prosecute. Shakir Ali then 
appealed to the Oourt of the District Judge, 
This appeal was under s. 476 B of the Code 
of Oriminal Procedure. The relevant 
words are these:— 

“Any person on whose applieation any 
Civil...... Court has refused to make a com- 
plaint under s. 476.........may appeal to the 
Oourt to which such former Oourt is 
subordifate within the meaning of s. 195, 
8ub s. 3, and the superior Court may there- 
upon, after notice to the parties concerned .., 
itself make the complaint which the sub- 
ordinate ‘Court might have made under 
g. 470......... ds : 

There is no doubt as (o the fact that 
the Court to which this appeal should have 
been made was the Court of the District 
Judge and the appeal was made to the Court 
of theDistrict Judge butthe District Judge 
by an order of 7th May, 1928, transferred 
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the Subordinate Judge. The Subordinate 
Judge took action in the matter’ under 
B. 476, Criminal Procedure Code Bismillah 
Khan appeals against his order. A pre- 
liminary objection was taken to the hearing 
of this appeal on the und that no 
appeal lay under the provisions of s. 476-B. 
We consider that no appeal does lie, It 
is true that a Bench of the Patna High 
Oourt is of opinion that in such circum- 
stances an appeal does lie to the, Migh 
Court. Their decision is reported as 
Ranjit Narayan Singh v. Ram Bahadur 
Singh (1). But we are unable with great 
respect to accept the view of the learned 
Judges who decided that appeal. It does 
not appear to us that it is necessary to refer 
to other reported cases in which the point 
has been raised as our view, which is the 
view taken by the Lahore High Court in 
Mahomed Idris v. Emperor (2) is that upon 
reading the words of the section itself it 
is obvious that no appeal lies to the High 
Court in such cases, Where tbe Oourt of 
first instance consents or refuses to pro- 
secute, whether the Appellate Court upholds 
or reverses its order, there is one appeal, 
and one appeal only under this section. 
It is not the question of what might have 
been desired but of what the words are. 
The right to appeal is created by the 
Legislature. The Legislature grants one 
appeal only and no second appeal lies. 
Therefore, we hold that in no such cases 
can anappeallie to a High Oourt. An 
appeal can only lie to the High Oourt, 
which is here the Ohief Court, where the 
original order has been passed by a 
Court from which the appeal ordinarily 
lies direct to this Oourt. 

This, however, does not conclude the 
matter. The learned Oounsel appearing 
for Bismillah Khan hae very rightly asked 
us to useour powers if we are of opinion 
that the learned Subordinate Judge had 
no jurisdiction to pass this order. We 
cannot take action under s. 439 of the 
Code of Oriminal Procedure asthe Court 
of a Subordinate Judge isnot a Criminal 
Court; but we can take action under s. 115 
of the Code of Oivil Procedure and we 
propose to do so. Shakir Ali has been 
served with a notice. He is not repre- 
sented. We have given him proper notice. 


(1) 94 Ind. Oas. 593:05 Pat 262; 7 P. L. T. 114; A. 1. 
E. 1926 Pat. 81; (1926) Pat. 89; 27 Or. L. J. 641. 

di 88 Ind. Oas. 528; 6 Lah. 56; A.I. R. 1995 Lah. 
RA 1 Lah. Oas. 480; 26 Or. L, J, 1168; 7 Lah, L, J, 
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The question as to whether the learned 
Subordinate Judge had or had not juris- 
diction turns on the interpretation of s. 40 
of the Oudh Oourts Act (Local Act IV of 
1925). A District Judge may transfer to 
any Bubordinate Judge under his admi- 
nistrative control any appeals pending 
before him from the decrees or orders of a 
Munsif. In order to justify the transfer 
we have to'see whether this is an order 
of a Munsif within the meaning of s, 40. 
We are of opinion that it is not such an 
order, and that the District Judge had no 
jurisdiction to transfer the appeal. The 
Gase then stands as follows: The pro- 
ceedings before the Subordinate Judge 
are null and void. They are as if they 
had not existed: We return the record 
to the District Judge Rae Bareli with a 
should re-admit the 
appeal of Shakir Ali and decide it ac- 
cording to law. There is no order as to 
costs. 
A. Record returned. 


—Á 


OUDH CHIEF COURT. 
Sxconp Orvin Appgar No. 310 o» 1928. e 
November 19, 1928. 
Present:—Mr. Justice Misra. 
SHEO DASS PANDHE-—A»PPLICANT— 
APPELLANT 


versus 
KUNJ BEHARI AND ANOTHER— 
OrrosiTE PauTY— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 116— 
Mortgages seeking personal remedy against mort- 
g Period of limitation, 

the case of a registered mortgage-deed the 

eriod of limitation applicable to an application 
js the mortgagee under O. XXXIV, r. 6, Civil 
Procedure Code,for a personal decree against the 
mortgagor is that prescribed by Art. 116 of the First 
Schedule of the Limitation Act. 

Jai Indra Bahadur Singh v. Khairati Lal (2) 
followed 

Ganesh Lal Pandit v. Khetramohan Mahapatra (1) 
distinguished. | 

Appeal against an order of the Sub- 
ordinate Judge, Gonda, dated „the 13th 
April, 1928, confirming¢hat of the Munsif, 
Gonda. ' : : 

Mr. Mahabir Prasad Srivastava, for the 
Appellant, 

Mr. Alt Mohammad, for the Respondents 


JUDGMENT.—This is an appeal aria- 
ing out of an application made by the 
appellant for a personal decree under 0, 
XXXIV, r. 6 of the Code of Civil Procedure, 
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The facts of the case are that on the 27th 
of September, 1917, a mortgage was exe- 
cuted by the respondent Kunj Behari in 
favour of the appellant Sheo Das and Ori 
Ram his father, for Rs. 179-7-3 in respect 
of a zemindari share situate in village 
Rajgarh, District Gonda. The mortgage 
money was payable in nine six-monthly in- 
stalments of Rs. 20 each as detailed below:— 

28th of November, 1917; 25th of May, 1918; 
18th of November, 1918; 15th of May, 1919; 
7th of November, 1919; °3rd of May, 1920; 
26th November, 1920; 21st of May, 1921 and 
15th of November, 1921. 

The mortgagor failed to pay every» one 
of the instalments as provided in the 
mortgage-deed. On the 27th of May, 1922, 
the appellant mortgagee brought a suit on 
the basis of his mortgage to recover money 
due on account of allthe instalments that 
had fallen due. On the 3td of January, 
1923, a preliminary decree for sale was 
obtained by him and on the 1lth of August, 
1923, that decree was made absolute. 

On the 23rd of December, 1970, the 
mortgaged property was put up to ,sale 
and a small eum was realized as the sale 
proceeds, Thereupon the appellant filed 
the present application for a personal 
decree under O. XXXIV, r. 6. This ap- 
plication was made on the 26th of April 
1927. 

Both the Courts below have held that 
the application is in time so far as the 
five last instalments are concerned but it 
is time-barred in respect of the first four 
instalments. The reason why they have 
refused to pase a personal decree in respect 
ofthe first four instalments is that the 
suit brought by theappellant on the 27th 
of May, 1922, was brought more than three 
years after the first fourinstalments had 
fallen due. 

In second appealit is contended before 
me thatthe Oourts below were wrong in 
applying the three years’ rule but should 
have applied the six years’ rule, the case 
being covered by Art. 116 of the First 
Schedule of the Limitation Act, BX of 
1908, Itjs admitted that the mortgage- 
deed in suit was a registered one. The 
lower Courts have relied upon a recent 
decision of their Lordships of the Privy 
Council reported as Ganesh Lal Pandit v. 
Khetramohan Maha paira (1). The matter was 


(1) 95 Ind. Cas, 839; 531. A, 131; A. L R. 1928 P. C. 
50; 105. N. 591: 24 A. La J. 615,43 G. L. J. 545; 98 
Bom. L. R. 931; 34 L W.50; 51 M.L. J. 82; 7 P.L. T. 
501 (1926) M, W. N.538; 5 Pat, 585; 31 C. W, N, 25 
(P. C), 
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only recently discussed by a Bench of this 
Court in a case reported as Jai Indra 
Bahadur Singh v, Khairati Lat (2j. It has 
been held in that case that where a mort- 
gagee seeks fora personal remedy against 
the mortgagor, the period of limitation 
applicable to such a case should be that 
provided for in Art. 116 of the First Sehe- 
dule of the Indian Limitation Act (1X of 
1903). Ithas been held in that ease that 
the observations of their Lordships of 
the Privy Council as to the applicability of 
Art.66 in such cases are purely obiter 
dicta not having been necessary for the 
decision of the appeal which was before 
their Lordships. Following that ruling 
I hold that the decree-holder-appellant 
is entitled to a personal decree in respect 
of all the instalments. 

I, therefore, allow this appeal, set aside 
the decrees passed by the Oourta below 
and pass a personal decree in favour of 
the appellant against the respondents in 
regard to the entire money duein respect of 
theinstalments excepting such amount as has 
already been realized by the sale. The 
appellant will have his costs in all three 
Courts. 

G. H, Appeal allowed. 

(2) 113 Ind, Oas. 489; 5 O. W. N, 886 A.I R. 1928 
Qadh 465 
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OUDH CHIEF COURT. 
OrrMinan Revision No. 117 oF 1928, 
January 4, 1929, 

Present :—Mr. Justice Pullan and 
Mr Justice Raza. 

RAM ADHIN AND ANOTRER—AÀCOUBED 

—APPLICANTS °’ 
veraus 
EMPEROR-OcxMPLAINANT—HREBPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 297— 
Oudh Criminal Rules, r. Li—Selection of jurors witha 
eut second ballot—No objection by accused —Legality 
of trial. 

Where a Judge instead of conductinga second 
ballot out of the Jurors present in Court as required 
by r. 14 tf the Oudh Oriminal Rules chose the 
required number from amongst them and the accused, 
on being asked whether he had any objection, stated 
that he had none and the trial pgoceeded : 

Held, that there was no illegality vitiating the 
trial, but only an py which was covered 
by s. 537, Criminal Procedure Code : 

Emprese v. Jhubboo Mahton (1), followed. 

Bradshaw v. Emperor 2), not followed, 
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Application for revision of an order of 
the Sessions Judge, Fyzabad, dated the 
20th November, 1928, 

Mr H N. Misra, for Dr. J. N. Misra, and 
Mr. Haider Husain, for the Appellants. 

The Government Pleader, for the Orown. 


JUDGMENT.—This is an application 
in revision of the order of the Sessions 
Judge of Fyzabad who dismissed an appeal 
against aconviction by the Assistant Qes- 
sions Judge of Fyzabad in a case tried by 
adJury. The only point raised in appeal 
before him was that the trial was vitiated 
by the fact that the Jury were not selected 
by lot in the manner provided for byr. 14, 
Chap. V of the Oudh Criminal Rules, 
The same point has been raised before us. 
The rule in question lays down an elabo- 
rate procedure which should be adopted 
by Judges in triala both by Jury and with 
the aid of Assessors. Not only have the 
Jurors in the first instance to be chosen 
by lot out of the list of Jurors, but those 
who have been so chosen have to be again 
subjected to a similar process in open 
Court in order to determine which of the 
Jurors or Assessors who are present should 
sit for the trial. In the present case no 
objection has been taken to the original 
selection of the Jurora eightof whom were 
present in Oourt, but it appears that in- 
stead of conducting a second ballot the 
Judge chose five out of the eight persons 
present and asked the accused if they had 
any objection. As the accused had no objec- 
tion the trial proceeded. We have no 
hesitation in saying that this ‘irregularity 
is one which can be covered by s. 537 
of the Oode of Criminal Procedure. It is 


not even suggested that the five peracns. 


who sat on the Jury were unable to per- 
form their duties fairly, or that the three 
persons who were not selected would have 
been more impartial. It is a purely tech- 
nical error and one which, in our opinion, 
does not vitiate the trial. In coming to 
this decision we have followed the authority 
of the Oaleutta High Oourt in the case 
of Empress v.  Jhubbo Mahtón (1) a 
decision of the year 1882 which as far as 
we know atill expresses the view of the 
Calcutta High Oourt The only ruling 
which we have been shown to the con- 
trary is reported as Bradshaw v. Emperor 
(2). This wasa gase where an European 
British subject was tried under the special 


~) 8 0. 739, 12 O. L, R. 233. 
(3) 3 End, Qas. 278; 33 A, 85; 8 A. L, J. 182; 19 Or. 
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rules which were then in force, but we are 
unable to ascertain from the judgment 
of the learned Judge what the exact error 
was which was committed by the Court 
below, and which in his opinion vitiated 
the trial. We are satisfied that the deci- 
sion of the Oaleutta High Court to which 
We have referred rightly expresses the law 
on the subject and we dismiss this applica 
tion. 


G. E. Application dismissed. 


OUDH CHIEF OOURT. 
Szooup O1rvit APPHAL No. 242 or 1928. 
February 1, 1929. 
Present:—Mr. Justice Raza, and 
Mr. Justice Pallan. 

Maharaja J AGATJIT SINGH—PrAINTIFF 
—APPRLLANT 


. versus 
Thakur MOHAMMAD ASGHAR AL1— 
e  DEFBNDANT—RESPONDENT. 

Adverse possession—Jungle and waste land—Pre- 
sumption of possession of owner—Owner allowing 
stranger to cross boundary and plant trees— Possession 
of stranger, whether adverse. 

Atalugdar cannot be egard to prove actual 
user of jungle and waste land; his possession ia 
assumed until there is definite proof of ouster. 

Every owner must be presumed to know the 
boundary of his own land, and if he allows an- 
other person to cross that boundary and occupy 
a large area and plant thereon a number of trees 
and forbid the owner's men to enter the land, and 
this ssession extends for a period of over 12 
years, the trespasser will acquire title by adverse 
possession to the land encroached upon. 

Thakur Sheo Narain Singh v. Bodal Singh (1), 
referred to. i 

Appealagainst a decresof the Additional 
District Judge, Gonda, dated the 2nd April, 
1928 amending, that of the Subordinate 
Judge, Bahraich, datedthe 14th November, 
1927, 


Messrs. Radha Krishna and Ali Zaheer, 
for the Appellant. 

Messrs. Ghulam Hasan and Muhammad 
Ayub, for the Respondent 


JUDGMENT.—This second appeal 
arises from a dispute between the 
owners of the two adjoining villages in the 
District of Bahraich. The plaintiff is the 
owner ofthe village Shamshatarhar and 
the defendant is the owner of the village 
Gondni Bisabi. It is now found that the 
land in suit forms a portion of the villageof 
Shamshatarhar, but that it has been in the 
possession of the defendant, for a long 
period of years. The question which we 
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have to decide is whether the defendant has 
obtained & title by adverse possession or 
not. The lower Appellate Court decided 
in favour of tke defendant and the plaintiff 
has appealed. 

In appeal he is prepared to concede that 
the defendant is entitled to the trees which 
he has planted in this land, but he bas 
his appeal on the decision of the Judicia 
Commissioners of Oudh reported as 
Thakur Sheo Narain Singhv. Bodal Singh (1) 

. where it was held that the mere planting ef 
trees does not ‘necessarily dispossess the 
owner ofthe land. That ruling, however, 
is not altogether in favourofthe present 
appellant. It goes on to say that "tá dis- 
possess the owner" the other party "must 
assert clearly that he claims theright to 
hold possession as owner or his conduct 
must be such as to amount to an assertion of 
an intention to exclude theactual owner.” 
Jt is true that both in theruling which we 
have cited and in many subsequent rulings 
of the Oadh Courts it hasbeen held that a 
talugdar cannot be required to ‘prove actual 
user of jungle and waste land and his pos- 
session is assumed until there is deffaite 
proof of ouster. In this case the lower 
Appellate Court has considered the ruling 
to which we have referred to in 
Thakur Sheo Narain Singh v. Bodal Singh 
(1). He has clearly held thatin the present 
case there is further proof of adverse 
possession over and above the planting of 
trees. Asit was not clear from the judg- 
ment what this further proof was, we have 
read the evidence of the witnesses to whom 
the learned Judge has referred as support- 
ing the defendant's case. The facts that we 
find tohave been proved are as followa:— 

Years ago the boundary between these 
two villages waslost. For at least twenty- 
six years the defendant has used the land 
on the west side of the pathway which 
runs between the two villages. During 
this period he has planted some four 
hundred shisam trees and five hundred 
clumps of bamboos. In fact he has created 
what is virtually a small forest. Thus jt is 
not a case where a man has planted afew 
isolated tzees. He has made regular 
systematical plantafion. In addition to this 
there» is the oral evidence of three persons 
who were at one timein the service of the 
plaintiff and whose evidence has not been 
discredited by any questions put to them 
in cross-examination. The first of these is 
witness No. 14, Zamirul Hasan, who was a 
munsarim of the plaintiff's estate in the 

(1) 80. 0. 177. 
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years 1913-14. He found at that time not 
only that the defendant wasin possession of 
the land lying to the west of the path, but 
that he employed two persons as rakhwalas 
who forbade access to the land to the 
servant of the plaintiff. He even went so 
far as to forbid the witness himself from 
cutting some bafnboo shoots in order to 
determine the boundary. The two 
other witnesses were a ziladar’s moharrir 
and a sipahi who deposes to the preceding 
year? when a dispute arose because the 
defendant had impounded the cattle of the 
plaintiff's tenants for grazing in this area. 
On that occasion the matter was referred 
to the Tahsildar who found that the area on 
the west of the path actually belonged to 
the defendant and refused to take any 
action against him, These assertions of the 
defendant's title were made more than 
twelve years before the suit was brought in 
April 1926. In our opinion such action on 
the part of the defendant’s conduct amounts 
to “an assertion of an intention to 
exclude the actual owner”. Itis not open 
to the plaintiff to say that he did not know 
where his own boundary was and so to 
maintain that the possession of the defend- 
ant could not be adverse. Every owner 
must be presumed to know the boundary 
of his own land, and if he allows another 
person to eross that boundary and occupy 
an area of at least 25 acres, possibly more, 
and plant thereon & number of trees, and 
forbid the owner's men to enter the land, 
and this possession extends for a period of 
over 12 years, we must hold that a title has 
been obtained by adverse possession, Thus 
in the present case we find that the lower 
Appellate Court came to a correct deci- 
sion and we dismiss this appeal with 
costs, 


G. H. Appeal dismissed. 


* 
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MADRAS HIGH COURT. 
URIMINAL MigogLLANEOUS Patition No, 508 
or 1928, 
October 24, 1928. 
Present : —Mr. Justice Reilly. 
8. 0. ABBOY NAIDU, PRESIDENT 
UNION BOARD, TIROVELLORRE— 
ÁcQUBBD —PRTiTIONBR 


versus 
KANNIAPPA OHETTIAR— Coa2PLAINANT— 
RESPONDENT. . 


Penal Code (Act XLV of 1860), s. 19—S riminal 
Procedure Code (Act V 7 1898), s. 197—HMadras 
Local Boards Act (XIV of 1920)—Rules for conduct 
of Elections, r. 4— President of Union Board, whether 
‘public servant— Legal proceedings, meaning of— 
Union Board President rejecting nomination paper on 
ground of allegation of leprosy of candidate—Com- 
plant of defamation—Sanction of Local Government, 
whether necessary. 

Under a. 19, Penal Oode, "Judge" denotes not only 
every person who is officially designated asa Judge 
but.also every person who is empowered by law to 
give, in any legal proceedings, civil or criminal, a 
definitive judgment or a judgment which, if not 
appealed against, would be definitive, ora judgment 
which, if confirmed by some other authority, would 
be definitivo. 

"Legal proceeding" in s.19 of the Penal Code 
means a ina] regulated or prescribed by law, 
in which a judi decision may or must bo given. 


A President of a Union Board when accepting or 
rejecting a nomination, under r. 4 of the Rules for 
the Oonduet of Elections, to a Union Board under 
the Madras Local Boards Actis giving a definitive 
Judicial decision im a legal proceeding. 


The President of a Union Board after examining 
& nomination paper of a candidate at an election to 
& seat inthe Union Board rejected i£ on. the ground 

that he was a leper and hence disqualified under 

8. 55 ofthe Madras Local Boards Act and published 
"the same on the notice-board postponing the 

election so as to give an opportunity to the candi- 

date to produce a certificate of fitness from a 

Surgeon. Ona complaint for defamation against the 
President by the candidate under s. 500, Penal Coda, 

without the sanction of the Local Government : 

Held, (1) that the President of the Union Board was 
not & public servant "who was not removable save 
by or with the sanction of a Local Government or 
some higher authority" within s. 197, Oriminal 
Procedure Code, inasmuch as he was removable under 
8.41 of the Madras Local Boards Act by the Pre- 
sident of the District Board ; 

(2) that the President acted ina legal proceeding 
and purported to act in the discharge of his official 
any in publishing, his notice and the Magistrate 
could not take cognizance of the complaint without 
the sanction of the Government, and the proceedings 
were liable to be quashed, 

Petition for issue of an order quashing the 
Whole proceedings in Oalendar ‘Oase No, 
67 of 1928 on the file of the Court of the 
Sub-Divisional Magistrate, Saidapet O.O. 
No. 48 of 1928 on the file of the Court of the 
Sub-Divisional Magistrate, Tiruvellore. 

Mr. K. Bhashyam Ayyangar, for the 
Petitioner. 
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Mr. C. Narasimhachariar, for the Re- 
spondent. 

Mr. K. Venkataraghava Chariar, for the 
Public Prosecutor, for the Crown. 

ORDER.—The petitioner, who is 
President of the Union Board of Tiruvellore, 
after examining under r 4 of the Revised 
‘Rules for the Conduct of Elections of 
members of Taluk and Union Boards, made 
by the Government under the Madras 
Loeal Boards Act, 1920, the nomination 
papers for an election to a seat on the 
Board rejected the nomination of one 


Kanniappa Ohettiar on the ground 
that it was objected that he was 
a leper, which is a disqualification 


under s. 55 of the Act, bul postponed the 
election for 45 days to give Kanniappa 
Chettiar an opportunity of producing a 
certificate of fitness from the District 
Surgeon. He put up a notice to that effect 
on the notice-board of the Union Office 
and sent copies of the notice tothe Presi- 
dents af the District and Taluk Boards for 
information, On this Kanniappa Ohettiar 
complained to the Sub-Divisional Magistrate 
of Tiruvellore that the President by so 
doing had committed an offence of defama- 
tion punishable under s. 500, Indian Penal 
Code. The Sub-Divisional Magistrate 
refused to take cognizance of the compl&int 
on the ground that the President was 
a public servant acting in the discharge 
of his official duty and nosanction forthe 
complaint had been obtained from the 
Local Government as required by s, 197, 
Oode of Oriminal Procedure. That was 
clearly a mistake, a3 the President ofa 
Union Board is not a public servant “who 
is not removeable save by or with the 
sanction of a Local Govarnment or some 
higher authority " but is removeable under 
B. 44 of the Act by the President of the 
District Board. Kanniappa Chettiar then 
presented another complaint to the same 
effect to the District Magistrate, who first 
forwarded it to the Sab-Divisional Magis- 
trate of Tiravellore for disposal but after- 
warés transferred it to the Sub-Divisional 
Magistrate of Saidapet, before whom it is 
now pending. The Bresident now prays 
that the proceedings may be quashed;"and 
it is argued for him that, although he is 
not a publie servant within the meaning of 
B. 197, Code of Oriminal Procedure he was 
acting as adudge within the meaning of 
that section and, therefore, cognizance of 
the complaint cannot be taken without the 
sanction of the Local Government, 

It isa Judge within the meaning of s, 19 
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of the Indian Penal Code who is protected 
by 8.197 of the Gode of Criminal Procedure. 
Under s. 19, Indian Penal Code ‘ Judge” 
denotes not only every person who is 
officially designated as a Judge but also 
avery person who is empowered by law to 
give, in any legal proceedings, civil ôr 
criminal, a definitive judgment or a judg- 
ment which, if not appealed against, would 
be definitive, or a judgment which, if 
confirmed by some other authority, would 
be definitive. A President of a Union 
Board accepting or rejecting «a nomina- 
tion paper after scrutiny undotibted- 
ly gives a definitive judgment and is 
empowered by law to do so asthe Rules 
for the Conduct of Elections have effect as 
if part of theAct. But does he give his 
judgment in a legal proceeding? It is 
contended for Kanniappa Ohettiar that 
“legal proceeding" ins. 19 of the Indian 
Penal Code is the same as a judicial 
proceeding as defined in the .Oode of 
Oriminal Procedure. If so, I doubt 
whether that would affect the resulte But 
as ‘judicial proceeding " is an expression 
used in other parts of the Indian Penal 
Gode, we are not at liberty to Bay, unless 
absolutely driven to it, that "legal pro- 
ceeding” is exactly equivalent to “judicial 
proceeding” and that the Legislature 
carelessly used two different expressions 
to convey exactly the same idea; nor is the 
definition of“ judicial proceeding” in the 
Oode of, Oriminal Procedure necessarily 
applicable to that expression when used 
in the Penal Code. If weconfine ourselves 
tos. 19 ofthe Penal Oode, "legal proceed- 
ing" there is obviously a proceeding in 
which a judgment may or must be given, 
& judgment being not an arbitrary decision 
but a decision arrived at judicially. In 
my opinion "legal proceeding” in s. 19 of 
the Penal Code means a proceeding regulat- 
ed or prescribed by law, in which a 
judicial decision may or must be given. 
And in my opinion it is clear that a 
President when accepting or rejeSting a 
nomination under r.4 is giving a definitive 
judicial decision m such a proceeding: Cf. 
Sürvothama Rao v. Chairman Municipal 
Council, Saidapet (1). 

Butit 19 suggested for the complainant 
that the President, when he published his 
decision on the notice-board of the Union 
Officeand when hesent copies of it to the 
Presidents of the District and Taluk Boards, 

(D 73 Ind. Oas, 619, 47 M. 585; 17 L. W. 431; (1923) 

R, 


M. W N. 266: 32 M, L. T. 178; 45 M. L. J. 23: 
1923 Mad. 475. ' pem 
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went out of his way and did more than he 
was required by the rules to do. Never- 
thelere itis clear that he purported to act 
in the discharge of his official duty in so 
doing, and heis, therefore, protected from 
prosecution without the sanction of the 
Government. Iagree that the Magistrate 
cannot take cognizance of the complaint 
without the sanction of the Government, 
and I, therefore, quash the proceedings. 

v. R. v. Proceedings quashed. 





MADRAS HIGH COURT. 
ORDINARY ORIGINAL CIVIL JURISDIOTION. 
October 4, 1928. 
Present:—Justice Sir Kumara Swami 
Bastri, Kr. 
NAMICHAND SOWOAR-—PRTITIONH£ 


versus 
KESARIMULL SOWOAR AND ANOTHER— 


RESPONDENTS. 

Award—Award signed by one of two or more 
arbitrators, validity of—Acceptance of portion m 
award by parties—Award, whether can be made rule 
of Court as to part— Remedy of party—Arbitration 
Act (IX of 1899)—Submission of award not in. 
accordanae with rules—Award, whether can be filed 
—Suit for partition—Properties partly in Madras 
and party outside British Indta—Parties living in 
Madras—Suit, whether maintainable in Original Side, 
High Court, Madras. 

Ah award which is signed by only one out of 
two or more arbitrators cannot be filed in Oourt 
either under the Arbitration Act or under s. 20 of 
Sch, II of the Oivil Procedure Code. 

There is no provisicn either in the Oivil Pro- 
cedure Oode orin the Arbitration Act empowering 
a Court to make part of an award s rule of Court. 


If an award has been accepted in part and a 
special contract has been entered into by one party 
to pay the other a sum of money under the award, 
the remedy of the latter is to flle a suit on that 
contract and get a decree for payment of the 
money. He cannot come to Oourt and ask that 
that portion ofthe award should bd made a rule of 
Court and execution should issue as regards that 
portion alone. d 

Where some of the properties which have to be 
partitigned are situated within the City of Madras 
and some outside British India, a suif may be 
instituted in the Original Side of the High Gourt 
for partition of the properties within British India, 
with the leave of the Court, if the parties reside in 
the Oit% of Madras. 2 g 

Mr. V. Ramaswami Iyer forthe Peti- 
tioner. 


Mr. V. C. Gogalaratnem, for the Respond- 


ents. 

JUDGMENT.—This is an application 
for a decree in terms of an award which is 
said to have been given by certain arbitra- 
tors, 
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The award was brought to Court by one 
ofthe arbitrators at the instance of the 
petitioner. Thereis a dispute as to the 
validity ofthe award. The petitioner says 
that the award was by five arbitratora but 
we find that only one has signed it and he 
has presented it in Court. ‘The respondents 
say that the reference was only to twoe 
arbitrators of whom only one has signed 
the award, In any view it seems to me 
that the award cannot be a od ire an 
award because it is not signed byethe five 
arbitrators as stated by the petitioner 
or by two as stated by the respondents. 

Under the Iadian Arbitration Act, there 
has to be a written submission to arbitra- 
tion and under the Original Side Rules it 
ia the arbitrators that have to file the award 
in Oourt with the submission at the request 
of the parties. 

Order XXXVIII, r. 7 of the Original Side 
Rules says that an arbitrator or Umpire 
desirous of filing an award in Oourt shall 
present to the Registrar a request to file 
the same, duly stamped, together with the 
submission to arbitration, and the award 
or a signed copy thereof. The said award 
or copies shall, unless otherwise ordered, 
be signed by the arbitrator or Umpire. 

Section 11 of theIndian Arbitration Act 
says that when the arbitrators or Umpire 
have made their award they shall sign it, 

Sub-Oleuse 2 says that the arbitrators 
or Umpire shall, at the request of any 
party to the submission or any person claim- 
ing under him, and upon payment of the 
fees and charges due in respect of the 
arbitration and award, and of the costs 
and charges of filing the award, cause the 
award or asigned copy ofit, tobe filed 
in the Oourl; and notice of the filing 
shall be given to the parties by the arbitra- 
tors or Umpire. 

Ifthe Indian Arbitration Act applies, 
it isclear that the award cannot be made 
a rule*of Court because the submission 
is not filed as required by the rules, And 
it is admitted by the parties that the award 
has not been signed by all the arbitrators 
be it two or five. , 

Mr. Ramaswami Iyer, for the petitioner, 
contends that the case does not fall under 
the Indian Arbitration Act. because a 
suit cannot be filed with or without the 
leave of the Court upon the cause of action, 
It does not .appear to me that this objec- 
tion is valid because the parties reside 
in Madras, one of the properties is situate 
in Madras and with theleave of the Court 
a suit for partition canbe filed, So far 
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as the properties situate outside British 
India are concerned, they will be the sub- 
ject-matter of @ separate suit in the 
stato where they are situate, but the pro- 
perties siutate in British India can be 
divided with the leave of the Court as one 
item of immoveable property is situate in 
Madras and the parties residein Madras. 
Even agsuming that the case does not 
fall uuder the Indian Arbitration Act but 
under Sch. II of the Civil Procedure 
* Code, I must be *satisfied that the award is 
an award which can be enforced. Section 
20 of Sch. II of the Civil Procedure Code 
says that whera any matter has been 
referred to arbitration without the interven- 
tion of a Court, and an award has been 
made thereon, any person interested in the 
award may apply to any Oourt having 
jurisdiction over the subject-matter of the 
award that “the award be filed in Court. 
Section 10 says that the award be signed 
by all the arbitrators. 
Admittedly this award has not been so 
signed, 

. Mr. Ramaswamy Iyer's last contention is 
that the respondents have accepted the 
award and agreed to pay the petitioner a 
certain sum of money and that I can enforee 
that portion of the award. There is no 
provision either in the Oivil Prosedure 
Oode or the Indian Arbitration Act 
empowering me to make part of an award 
a rule of Oourt. The award should be 
looked into asa whole and the rights of 
the parties worked out. lf the award has 
been accepted and a special contract has 
been entered into by the counter-petitioners 
to pay the petitioner asum of money, his 
remedy is to file a suiton that contract and 

et a dearee for the payment of the money, 
f do not think his remedy is to come to 
Court and say that that portion of the 
award should be made a rule of Court and 
execution should issue as regards that 
portion alone. EN : 

I, therefore, dismiss the application with 
taxed costs, 
* Y. N. V. 


XESABIMULL SOWOAR. 


Application dismissed, 
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MADRAS HIGH COURT. 
CiviL Revision Paririon No. 132 or 1927. 
April 30, 1928. 

.Present:—Mr. Juctise Tiruvenkata Achariyar. 
KESARIMAL TRaDING UNDER THE NAME OP 
NATTAJEE KESARIMAL or 
COCANADA —PLAINTIFF—PRTITIONER 


vVeraus 
GUNDABATHULA SURYANARA- 
YANAMURTY AND ANOTRBR—DEFRNDANTS 
— RESPONDENTS, : 

Contract Act (LX of 1872), 8. 176—Pledge—Notice by 
pawnor to pawnee of intention to sell-—Sale long after 
notified date, validity of. 

A pawnee holds the pledge as security for ethe 
debt due to him from the pawnor and though he 
has got the right to sell, he is not bound to sell at 
any particular time. (p.822, col, 1.] 

The power of sale is one which is conferred on 
- the pawnee to be exercised for his benefit accord- 
ing to his discretion in order to realise the debt 
due to him for which the pledge is a standin 
security. In orderto exercise the power ofsale a 
that the pawnee need do is to give reasonable 
notice of the intended sale. If he does so he re- 
quires no further authorisation or permission of the 
pawnor to effect the actual sale. [tbid.] * 

It is not necessary that the pawnee who gives 
notice of sale should sell within a reasonable támo 
thereafter, libi] : 

‘Though tho case of a pawnee may be analogous 
tothe case of an unpaid vendor of goods having a 
hen thereof for the damages due to him, as regards 
the requirement of giving reasonable notice of sale, 
the analogy goes no further as the rights ofan un- 
paid vendor and of a secured creditor are essentially 
different. [p. 822, col. 2.] 


Petition, under 8. 25 of Act IX of 1887, 
praying the High Oourt to revise a decree 
of the Court of the Subordinate Judge, 
Oocanada, dated the 26th July, 1926, in S. O, 
8. No. 104 of 1926. 


Mr. A. Satyanarayana, 
tioner. 
Mr. C. Rama Rao, for the Respondents. 


JUDGMENT.—This case raises a 
question of some importance as regards 
the exercise by a pledgee of his right to 
sellthe pledge for realising the debt 
secured by the pledge. The material facts 
of the case are as follows:— 

. The defendant borrowed from ee 
plaintiff on the 8th of October, 1922, 
Rs. 765 stipulating to pay interest therefor 
at a gertain rate per hensem and the debt 
was seeured by two gold ornaments weigh- 
ing 36, tolas, In March, 1924, the 
plaintiff senta formal notice to the 
fendant informing him that unless 
amountdue to him was re-paid onor 
fore the 3Jth of that monthhe would sell 
the pledge. The defendant replied to that 
letter by Eix. B dated the 30th March, 1924, 
and on the same day he also paid Rs, 100 


for the Peti- 
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to the plaintiff towards interest. In Ex. B 
the defendant wrote as follows: ‘I shall 
pay the balance of principal and interest 
by 3utu April, 1924, or pay the interest and 
write and give you a fresh Paddu. If I fail 
to do so you may sell the articles (jewels) 
at my risk and credit the sale proceeds 
realised in our khata, I shall pay the ba- 
lance according to your credit and debit 
account, I shall not question you regard- 
ing tRearticles”, No further payment 
was made by the defendant as promised 
nor was any fresh arrangement entered 
into between the parties. Then on the 
2uth July, 1924, the plaintiff sent another 
registered notice to the defendant informing 
him that the value of the jewels already 
pledged with him by the defendant is not 
sufficient security for the principal and 
interest due to him and that if the amount 
is not re-paid within 24 hours he will 
sell the pledged jewelsin the bazar on 
the 20th August, 1924, without any fur- 
ther notice for realising the amount due 
to him. This notice was replied to by the 
defendant onthe 19th August, 1924, in 
which he asked for further time. He 
says in this letter: "I shall before lst 
September, 1924, pay you the principal 
and interest dueto you and redeem the 
said jewels, If I fail to do so yousell 
the jewels at my risk without giving me 
any notice and eredit the amountin the 
khata. Ishall pay the balance that may be 
still due according to the credit and debit 
entries. I shallnot raise any kind of 
dispute in respect of thesaid jewels.” The 
promised payment was not made. The 
plaintiff, however, did not sell the jewels 
then, nor for a considerable time after- 
wards, On the 12th January, 1926, the 
plaintiff sent another notice to the defend- 
ant informing him that if the debtis not 
re-paid within 24 hours after the receipt 
of the notice the pledged jewels will be 
sold in the bazar on the 21st January, 1926, 
and a suit will be brought for the recovery 
of the amount found short. This -was 
replied to by the defendant on 16th 
January, 1926. Thatletter has not been 
produced, in this case. The jewels were 
sold by the plaintiff on the 21st January, 
1926, and realised a sum of Ra. 689-12 0. On 
the 26th January, 19020, the plaintiff wrote 
to the defendant enclosing an account ol 
what was duetohim on thd pledge after 
ereliting the amount realised in the sale 
and demanding payment of the amount ` 
still due viz., Rs. 447-100. The defendant 
not having complied with that demand. the 
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plaintiff brought the suit for the recovery 
of the said amount. 

The defendant's pleas were (1) that the 
plaintiff should have sold the jewels in 
September, 1924, and he did sell them 
then and his case that he sold the jewels 
only in January, 1926, is not true (2). That 
even if the sale was made 
January, 1926, the defendant is not bound 
by that sale, he is entitled to get credit 
forthe value which the jewels would have 
fetched if they had been sold in, Septem- 
ber, 1924, when the price of gold was 
much higher than what it wasin January, 
1926. : 


The learned  Subordinate Judge has 
found against the defendant's plea that 
the jewels were in fact sold in September, 
1924, But he upheld the defendant’s other 
plea that the plaintiff should have sold 
the jewels in September, 1924, and that 
the defendant should be credited with the 
amount which the pledged jewels would 
have fetched if they had been sold in 
September, 1924. He finds that if they 
had been sold then they would have 
fetched Rs, 124-11-0 more than they did 
at the sale held in January, 1926. On that 
footing he gave adecree for the plaintiff 
for Rs, 166-2-0 only. Against that decree 
this petition is preferred by the plaintiff. 
He contends that the Subordinate Judge 
is wrong in holding that he was bound 
tosell the pledge in September, 1924. 
On the other hand, he could sell them at 
any time he chose and the sale made 
in 1926, should have been held to be 
valid and binding on the defendant. This 
is the only question which hasto be con- 
sidered in this case. The learned Sub- 
ordinate Judge in support of his conclusion 
that the plaintiff should have sold them 
in September, 1924, says as follows: 
“Though ordinarily the pawnee is entitled 
to withhold the sale of jewels for so long as 
he liked, yet when he had chosen to take 
the authority or permission of the pawnor 
to make the sale without notice after the 
lapse ofthe fixed period, he is, in my 
opinion, bound to have made thd sale im- 
mediately after that date or within a 
reasonable time thereafter, and it is, in my 
opinion,much more ineumbent to doso 
when hecould not but  be*aware that 
owing to gradual fallin prices the security 
would be diminished and the jewels would 
fetch a lower price. The rulings in Prag 
. Narain v, Mul Chand (1), Abdul Hakim- 


(1) 18 A. 535; A, W. N. (1897) 150, 
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Muhammad Sadik v.Joho Jautzen (2) read 
along with Kunj Behari Lal v. Bhargava 
Commercial Bank (8) seem sufficiently to 
support my view. I, therefore, find that the 
gale relied on by the plaintiffisnot bind-~ 
ing on the defendants." Prag Narain v. 
Mul Chand (1) and Abdul Hakim Muham- 


by him in, mad Sadik v. Joho Jautzen (2) relate to the 


power of sale conferred- by s. 107 of the 
Indian OÓntraet Act on a vendor of goods- 
who has a lien thereon for the unpaid pur-- 


* chase money. Thesection says that “he may 


after giving notice to the buyer of his 
intention to doso,re-sell them, after the lapse 
ofa reasonable time, and the buyer must 
bear any loss, but is not entitled to any 
profit which may occur on such re-sale.” 

Thecasein Kunj Behari Lal v, Bhargwa Com» 
mercial Bank (3) relates to the power of sale 
conferred ona pawnee by s. 176 of the Con- 
tract Act. Hess empowered to sell the pledged 
articles on giving the pawnor reasonable 
notice of the sale. 1fthe proceeds of such 
sale are less than the amount duein res- 
pect*of the debt, the pawnor is still liable 
to pay the balance. Ifthe proceeds of the 
sdle are greater than the amount due the 
pawnee shall pay the surplus to the 
pawnor. In Kunj Bahari Lal v. 
Bhargva Commercial Bank (3) 
only point which according toe the 
learned Judges they had. to decide waa 
whether the notice given by the pawnee 
was not a reasonable notice of sale within 
the meaning of s. 176 of the Contract Act 
as it did not give the actual date, time 
and place of the intended sale, They 
held that “notice of sale" means only notice 
of an intention to sell and does not neces- 
earily mean that a sale should be arranged 
beforehand and that due notice of all the 
details should be given to the pawnor. 
They then proceed to observe as follows : 


. “It is quite clear that all that the law 
intends is that the pawnee should give the 
pawnor reasonable time within which to 
exercise his right of redemption and proceed 
to Bell if the property be not redeemed. His 
right to sell is analogous to the seller's 
right of reselling granted under s. 107 
of the Contract Act, and we” take it that 
the two rights must be exercised ifi more 
or less the same method." It will'be seen 
that no question was raised in this case 
as to whether the pawnee who had com- 
plied with the requirements ofs. 176 by 
giving reasonable notice of the sale was 


(2) 72 Ind. Cas. 772; A. I. R. 1924 Lah, 319, 
(3) 45 Ind, Cas. 462; 40 A, 522; 16, A, L J. 390, 
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thereafter bound to sell the pledged 
jewels within & reasonable time after the 
expiry of the period mentioned in thia 
notice. In the earlier case in. Prag Narain 
v. Mul Chand (1) which arose under s. 107 
of the Act it was held thatif a vendor of 
goods who has a lien thereon elects to 
exercise has right of sale for recovering 
the damages due to him, reason of 
the defendant's breach of the contract, he 
must not only give reasonable notice to 
the vendee ofthe intended sale, but he 
is also bound to exercise his right of 
re-eale within & reasonable time after the 
date of the breach”: When the purchage 
of goods fails to perform his part of the 
contract either by not taking the goods 
sold tohim or by not paying for them the 
seller has two courses open tohim, viz., 
(1) he may either sue for the price due to 
him, in whieh case he must retain the 
article sold which will have to be deliver- 
ed overto the vendee on his compliance 
with the decree for the payment of the 
price; or (Z)he may claim damages for 
the breach of the contract on the part $f 
the defendant, the amount thereof being 
the difference between the contract price 
and the market price of the goods sold 
on tbe date of the breach. In the latter 
case the amount of damages to be decreed 
to the vendor will depend upon the price 
which the thing sold will fetch if it is 
re-sold within a reasonable time from the 
date of the breach. Ifthe vendor, there- 
fore, elects to exercise his power of sale 
under 8,107 the re-sale must be made with- 
in a reasonable time from the date of the 
breach. Section 107 also makes itclear that 
the vendee who has committed the breach 
has no claim to the property so that if it 
fetches morein the re-sale than the price 
due to the vendor he has no right to claim 
the excess, but if it fetches less the 
difference will be the damages which he 
has to pay to the vendor. But the position 
ofa pawnee is quite different. He holds 
the pledge as security for the debt dye 
tohim from the pawnor and kemah he 
has got the sight to sell, he is not bound 
to sel at any particuldr time. So long as 
the seourity is ample, it may not be to his 
interest to sell it but if the security is 
insufficient and the debtor has no other 
means of paying it will be to his interest 
to realise the debt by the sale of the things 
pledged as speedily as possible. He has 
also to consider the question whether the 
market forthe goods is a rising or a fal- 
ling one. Further at whatever time he may 
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gell the things pledged, they are sold ag the 
property ofthe pawnor and the latter is 
entitled to the surplus proceedsof the sale 
after the debt is fully discharged; and the 
pawnor has also until a sale is actually 
made theright to redeem the pledge (see 
8. 177 of the Contract Act). All these pro- 
visions show that the power of sale is one 
which is conferred on the pawnee to be 
exercised for his benefit according to his 
e discretien in order to realise the debt due 
to him for which the pledge isa standing 
security. In order to exercise the power 
of sale all that the pawnee need do is to 
give reasonable notice of the intended . 
sale. If he does so he requires no further 
authorisation or permission of the pawnor 
to effect the actual sale. . 

It seems to me that though the case ofa 
pawnee may be analogous to the case of 
an unpaid vendor of goods having a lien 
thereof for the damages due to him, as 
regards the requirement of giving reason- 
able notice of sale, the analogy goes no 
further as the rights of an unpaid vendor 
and of a secured creditor are essentially 
different. Section 170 does not say that the 
pawnee who gives notice of sale should 
sell within a reasonable time thereafter and 
Ido not think that in the case of a pawnee 
such a further duty should be implied. 
If the contention of the defendant is upheld 
and the pawnee being bound tosell with- 
in & reasonable period after the expiry of 
the time given in his notice should be 
debited with the price which the thing 
pledged would have fetched if sold, thenit 
will follow that the pawnor also would have 
no right thereafter to redeem the pledge— 
a view which is clearly opposed to his 
righta as declared ins. 177. There may 
be cases in which the pawnor and pawnee 
come toa binding agreement to the effect 
thatthe sale must be made at a particular 
time but Lam unable to hold that any 
such binding agreement has been fnade out 
in this case. The correspondence between 
the parties only makes out that the debtor 
wanted further time for payment and had 
no objection to the pledged articles being 
sold without further notice to him if he 
did not re-pay the debt within the time 
asked for. .In this case the defendant had 
also a further notice dated the 12th January, 
1926, that the pledged articles will be 
sold on the 90th January, 1926, and he 
could have redeemed the pledge then. I 
am, therefore, ofopinion that the learned, 
Subordinate Judge was wrong in holding 
that the plaintiff was bound to sell the 
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pledged jewels within a reasonable time 
from the lat September, 1924, and that 
the defendant should, therefore, be, oredit- 
ed withthe price of the jewels would 
have fetched if the sale was then held, I 
am of opinion that the account between the 
parties should be taken on the footing of 
ma sale which was held in January, 
1926. 

A further point was raised by the learned 
Vakil for the respondent viz., that the rate 
of interest should be calculated aecogding 
to the alternative provision in the? agree- 
ment A by which the rate of interest is 
reduced to Rs, 0-14-6 from Rs. 1-9-0 per 
mensem if the interest is regularly paid, 
once in three months, This plea was not put 
forward either in the defendant's written 
statement nor was it raised in the lower 
Court. Moreover apart from the payment 
of Rs. 100 made on 30th April, 1926, no 
other payment for interest is pleaded. I 
cannot therefore, allow the defendant to 
raise this new point at this stage of the 
case. In the result there will bea decree 
for the plaintiff for Hs, 454-6-3 with costa 
(below), The respondent will also pay the 


costa of this petition. 
Y. N. Y. Petition allowed. 


MADRAS HIGH COURT. 
APPHAL AGAINST Onpar No, 38tor 1927. 
July 26, 1928. 

Present:—Mr. Justice Wallace 
and Mr. Justice Madhavan Nair. 
Sri Rajah SATRUCHERLA 
SIVASKANDHARAJU BAHADUR 
GARU AND OTHERS —J UDGMENT-DEBTORS 
—DREFBNDANT—AÀPPHLLANTS 


versua 
Sri Sri Sri RAMAOHANDRA DEV 
MAHARAJA or JEYPORE AND OTHERS— 
P P'LAINTIFS— RESPONDRATS, d 
gency Bu ortgage- in Agency Court— 

Al jan rules rendering O. , Civil 
Procedure Code, applicable to Agency Tracts—Appel- 
late Court, whether can apply modified law—Rules, 
whether retrospective. 

Where, after the passing, ofa decreg in a morte 
gage suit inan Agency Tract, the Agency Rules 
were altered so as to render O, XXXIV, Oivil Pro- 
cedure Code, applicable to mortgage-decrees : 

Held, that it was incompetent to the High Court 
in appeal to apply the new law ang reverse the 
lower Oourt's order, the new rules not being re- 
trospective in their operation, 

Appeal against an order ofthe Court of the 
Agent tothe Governor Vizagapatam, dated 

.the 16th May, 1927,in E.P. No. lof 1927 
on the file of the Agency Subordinate Judge, 
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Vizagapatam, in O. 8. No. 8 of 1923 on the 
fileof the Agency Additional District Judge, 
Valteir. 

Mr. V. Govindarajachari, for the Appel- 
lants. marc . 

Mr. P. Somasundaram, for the Respondents. 

JUDGMENT.—It is conceded in this 
appeal thatthe lower Oourt’s order 

conformed to the procedure in force when 
it passed its order. It is argued that, since 
some months later, the Agency Rules were 
altered so asto render O, XXXIV, Civil 
Procedure Code, applicable to mortgage 
decrees, it is incumbenton this Court in 
appeal to apply that law and reverse the 
lower Court's order. We are unable to 
accept this argument. The lower Court's 
order issuing execution was perfectly 
correct and execution is going on under 
authority of that correct order. We can see 
no ground for now ruling that the execution 
legally started has now somewhat, by a 
change in the processual law, which only 
affects the manner of initiation of the 
execution proceedings, become illegal. 
Further it appears to us that by the order 
of the lower Court the respondent has 
acquired a vested interest in having his 
decree realized, under the procedure in 
force at the time. 

The argumentthat because this appeal 
may be regarded for certain purposeaas a 
continuation of the lower Court's proceed- 
ings and that we must, therefore, apply to it 
the amended procedure now in force does 
not seem to ua tenable. It would involve this 
result that, on every alteration of processual 
law, all proceedings taken under the 
previous law within a period allowing of an . 
appeal when the new law came into force, 
would be contrary to law. The mere gtate- 
ment of this result is sufficient to demons- 
trate that the argument cannot be sustained. 
We may note that the order under which 
the rules were amended does not say that 
the amendment is to have retrospectiv effect. 
Of several cases quoted to us, the only one 
that requires notice is Quilter v. Mapleson 
(l)and that was a case where the Court 
of, Appeal applied, as under the; Oon- 
veyancing Act it has disoretion to do, that 
Act for the purpose of relieving a lessee 
from forfeiture. To our mind this was 
clearly not a case of a mere alteration in 
the form of procedure, such as the present 


18. 
It is urged further that the form of decree 
which the lower Court passed contemplates 


1) (1883) 9 Q. B. D. 672; 52 L. J. Q. B. 44; 47 L, T, 
see ai WR. TS. 3 f F 
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& final decree beforo sale, It would be 
curious if the lower Court had by the form 
of its decree anticipated an alteration in the 
law. In fact, on the reading of para, 2 of tho 
decree there is no reason apparent why an 
order for sale should not have been made 
straightway and this is what has been 
done. 

We see no reason to interfere and dismiss 
the appeal with costs. : 

v. N, V. Appeal dismissed, 

* 


MADRAS HIGH COURT. 
ORIMINAL Revision Caszs Nos. 885 
-AND 921 o 1927. 

OximinaL Raviston Petitions Nos, 792 
AND 826 oF 1927. 
. April 5, 1928, 
Present:—Mr. Justice Devadoss.* 
Tae PRESIDENT or Tar UNION 
BOARD POTHANUR—COMPLAINANT * 
— PETITIONER 


versua 
RAMASUBBA AYYAR AND ANOTHER— 
" ÁAcOU8RD— RESPONDENTS. 

Madras Local Boards Act (XIV of 1980), s, 198 
Sch. VlI—License for business within Union Board 
limite—Taluk Board President, right of, to issue 
notification under s. 198, 

Under s. 192, Madras Local Boards Act, the 
authority which isto notify that a license for the 

urposes mentioned in Beh. VII of the Aet should 
be obtained, is the Taluk Board and the licenge has 
* to be obtained, if the business is to ba carried on 
within Union limits from the President of the Union 
Board, and if the busineas 18 to be carried on outaide 
the Union limits but inside the Talug Board limits 
from the President ofthe Taluq Board, : 


Petitions, under ss, 485 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgments of 
the Court of the Second Olasa Magistrate, 
Paramathi, in O, O. Nos. 97 and 98 of 1927 
respectively. 

Mr. A, Srirangachariar, for the Peti- 
tioner. 

Mr. Rajagopalacharjar for Mr, K., P, M. 
Menon, for the Public Prosecutor, for the 
OMe Sank S 

. Mr. ankarama Sastri, for the Acc . 

ORDER.—These two apa ce 
for reversing the two orders of the 
Sub-Magistrate, Paramathi acquitting 
the respondents in a prosecution launch- 
ed by the Union Board against them 
unders. 193 read with Article of the 
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Schedule to the Madras Local Boards Act. 
The Presidentof the Union Board complain- 
ed to the Magistrate that the respondents 
did not take out licenses for running what 
is popularly known as coffee hotels within 
the Union area and thereby committed 
offences punishable under the 1 Boards 
- Act. The Sub-Magistrate held that the 
Union Board limits were exclusive of the 
Taluk Boardélimits and the notification by 
the on Board requiring persons carryin 
on certain trades to take out licenses ha 
no force within the Union limits. In this 
judgment in O, O. No. 97 of 1927 the Sub 
Magistrate remarks, “It refer to the licens- 
ing of trades in areas in Taluk Board limits; 
it does not specify whether the Union 
limits have been included and if the limita 
of Pothanur Union have been Specifically 
mentioned toinclude in the area of the 
Taluk Board". The Sub-Magistrate eviden- 
tly did not read s. 193 of the Local 
Board’s Act which is in the following 
terme: 

“The Taluk Board may notify that no 
place within ita limite shall be used for any 
one or more of the purposes specified in 
Sch. VII without the license of the Presi- 
dent of the Union Board if the place is with- 
in Union limits, or of the President of the 
Taluk Board if it is outside such limits, and 
except in accordance with the conditions 
specified therein.” Under this section the 
authority which is to notify that a license 
for purposes mentioned in Sch. VII 
should be obtained, is the Taluk Board and 
the license has to be obtained, if the busi- 
ness is to be chrried on within Union limits 
from the President of the Union Board and 
if the business is to be carried outside the 
Union limits but inside the Taluk Board 
limits from the President of the Taluk 
Board. A notification was issued in the 
Salem District Gazette on the 6th Septem- 
ber 1922 under thesignature of the Presi- 
dent, Taluk Board requiring licenses to be 
taken under s. 193. The firat paragraph 
of the notification which is practically a 
reproduction of the paragraph of s. 193 
extracted above says, "whereas the Namak- 
kal Taluk Board have in their Resolution 
No. 83 dated 4th September 1922 resolved 
to introduce the licensing provisions under 
s. 193 of* the Madras Local Boards 
Act, 1920,it is hereby notified for the gene- 
ral information of the public that no place 
within the limits of the Namakkal Taluk 
Board in the District of Salem shall be used 
for the purposes specified hereunder, with-' 
out the license of the President of the 
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Union Board, if the place is within the 
limits of a Union Board or, of the President 
Taluk Board, if it ia outside the Union 
limit and except in accordance with the 
conditions specified therein." In the face 
of this notification itis difficult to see how 
the Sub-Magistrate came to the conclusion 
that there was no proper notification that 
license ought to berobtained from the Presi- 
dent of the Union Board for carrying on 
one of the trades mentioned in Sch. 
VII within the Union limits. Thg eSub- 
Magistrate relied upon some of the state- 
ments of the President, Union Board for 
his conclusion that there was no proper 
notification. The best course would have 
been to insist upon the production of the 
notification itself if the Sub-Magistrate 
found any difficulty in ascertaining exactly 
what the terms of the notification were. 

I, therefore, set aside theorders of acquit- 
tal in these two cases and direct him to 
restore the cases to file and dispose of them 
according to law. 

Y. N. V. Order of acquittal set aside. 


MADRAS HIGH COURT. 
Civit MISOELLANROUS APPEAL No, 408 oF 


August 31, 1928. 
Present:--Mr. Justice Wallace and 
Mr Justice Tiruvenkata Achariyar. 

A. V. BALAKRISHNA MENON Lats 
OFFIOIAL RECEIVER, OALICUT— 
APPBLLANT 
versus 


KAKKAT MANAKKAL UMA alias 
PATTANADI ANDARJANAM AND 
OTHERS— RESPONDENTS. 

Costa—Order for costs against Oficial Receiver in 
ordinary attion—Official Recewer, whether personally 
Mcr S construction of—Hzecution Court, 

uty of. 

In the case of an ordinary action to which 
an Official Receiver ig made a party a simple order 
for costs agains, the Official Receiver hab the usual 
meaning of such an order against any litigant land 
the party against whom it is made is personally 
llable in the first instance, though he may later on 
apply to the Bankruptcy Court and re-pay himself 
out of the estate, or by enforcing any fdemnity bond 
he may have against the creditors, and he is not 
divested of his personal liability by ceasing to be 
Official Receiver. *p. 827, col. 2.] 

Per Tiruvenkata Achariyar, | J.—A Court 

a which executes a decree has to execute it 
according to its terms, and if for that purpose 
it is called upon to construe the decree, it hag 
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to do so according to the plain meaning of the words 
of the decrees, hen the worda to be construed are 
clear enough, the Executing Court cannot attribute 
some other meaning to it, unless it has to do so in 
virtue of any enactment or rule having the force of 
law applicable to the particular case before it, [p. 827, 
col. 2; p. 828, col. 1. 

In ve Suresh Chunder Gooyee (15) and Im the 
matter of Abdul Rahiman Sahib d Co, (16), fol- 
lowed. 


* Miscellaneous appeal against an order of 


the DistricteOourt, South Malabar at Calicut, 
dated the 19th July, 1927,in M. P. No. 619 
of 1926. 

Mr, K. Kuttikrishna Menon, for the 
Appellant. ha 

Mr. P. S. Narayanaswami Aryar, for the 
Raspondent. 

JUDGMENT. 

Wallace, J.—On the 7th December, 
1920, a Bench of this Court in A. B. No. 
353 of 1919 between the Official Receiver of 
South Malabar (Mr. A. V. Balakrishna 
Menon) the appliant and various respond- 
ents, decreed “that the appellant do pay to 
respondents Nos. 1 to 6 Re. 452-13-6 for 
their eosts in opposing this appeal.” The 
short point for decision in this civil 
miscellaneous appeal is whether or not 
the wording of that decree has to be 
taken to imply that the costs can be 
recovered from Mr. Balakrishna Menon 
personally. The lower Oourt has held 
that it does so imply and Mr. Menon 
appeals. He contends that such phrasing 
in the decree against the Official Receiver 
ex officio implies that unless the Oourt 
directs otherwise he shall not be personally 
liable. The respondents contend that 
where the Court has not said that the 
costa will come only out of the insolvent's 
estate in the hands of the Official Re- 
ceiver, the Official Receiver is personally 
liable for the costs. 

Admittedly, Mr. Balakrishna Menon was 
no longer holding the office of Official 
Receiver when the present execution 
petition in which execution has issued 
against him personally, was put in. The 
suit itself was filed in 1917 against the 
predecessor-in-office of Mr. Menon. It 
wes by members of a tarwad to declare 
that certain property included in the 
schedule of their insolvent kdrnavan was 
not his property but the property ef the 
tarwad. While the suit was pénding, 
Mr. Menon, in 1918 came into charge of 
the office of the Official Receiver and 
continued the defence in the suit. The 
suit was eventually decreed with costs 
against the Official Receiver. He (i. e.) 
Mr. Menon preferred an appeal to the 
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High Court which was dismissed also, the 
decree giving the direction noted above 
as to costs. Mr. Menon ceased to be 
Official Receiverin January, 1925. There 
are no funds in the insolvent's estate to 
meet this decree for coste and the decree- 
holder seeks to execute it against Mr. 
Menon himeelf. 


Now, there can be no doubt that the * 


Official Receiver or a trustee in hankruptey 
may, like any ordinary litigant, be ordered 
to pay costs in any aotion taken or de; 
fended by him. See In re Tweddle & Co, 
1), In re Williams & Co., Ex parte Oficial 
eceiver (2) and James Bevis v. C. A. 
Turner (3), The question here is whatedid 
the Court intend when it baldly said 
that he shall pay costs. As the Oourt has 
not specifically stated ita intention, we 
have to be guided by the general princi- 
ples of law. The law in England is thus 
stated in Halsbury, Bankruptcy and In- 
solvency, para. 176 wunder the Bub- 
Heading ‘Official Receiver: "The Official 
Receiver is not personally liable for costs 
when, being trustee, he is sued as repre- 
genting the debtor's estate, or when made 
a party to any cause or matter on the 
application of another party, unless the 
Court otherwise directs.” And again 
unger the Sub-Heading ‘Trustees’ para. 
218: “He ie a trustee appointed 
to fill the office of trustee of the property 
of a bankrupt andi not the Official 
Receiver) is in general personaliy liable 
for all costs incurred in the course of 
litigation instituted by him or against 
him, save where an action is brought 
against him as representing the estate, or 
he is made a party to any cause on the 
application of any other party thereto, and 
the Oourt does not direct that he shall be 
liable.’ And again in para, 230 
“where a trustee brings or defends an 
action as a litigant, he is as between him- 
self and the other parties to the action 
like any other litigant; that is to say, he 
must pay any debt, damages, or costs 
which the other litigants recover against 
him out of his own pocket, and eget 
reimbursement, if entitled to if, out of 
the pankrupt’s property.” The first two 
propogitions are founded upon r. 108 (3) 
of the rules framed under the Bankruptoy- 
Act of 1883, and the last proposition is 


(D (1910) 2 K. B. 697; 80 L, J. K. B, 20; 103 L.T, 
57; 26 T. L. R. 583 


2 . 583. 
2) 1919 2 K.B. 88; 82 L. J. K. B.459; 108 L.T 

585; 20 Manson 21; 57 B. J, 285; 29 T, L, R. 243, 

(3) 7 B. 484. 
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quoted from Hx parte Angerstein, In re 
Angerstein (4). Rule 108 (8) of the Bank- 
ruptey Rules is now r. 96 (3) under the 
present Bankruptcy Act of 1914 which 
lays down that where an action is brought 
against an Official Receiver or a trustee 
in bankruptcy as representing the estate 
of a debtor, or where the Official Receiver 
or trustee is made & party to 8 cause or 
matter, on the application of any other 
party thereto,he shall not be personallyliable 
for cogte unless the Court otherwise directs, 
Now it*has to be borne in mind that the 
word '"Oourt" in these Bankruptcy Rules 
is, by virtue of r. 3, the Court as defined 
by the Bankruptcy Act, unless the context 
or subject-matter otherwise requires (i.e.,) 
a Court having jurisdiction in bankruptcy 
under the Act, in other words, as we 
would say in this country, the Insolvency 
Court. See observations of Peterson, J., 
in Hill v. Cooke Hill (5). There is nothing 
so far as I can see in the context or 
subject-matter of r. 96 or the old r. 108 
to render that definition of ‘Oourt’ inap- 
plieable to the word 'Oourt'in the rule. 
It is highly improbable that under a rule 
framed under a special Act the Legislature 
intended to exempt particular officials or 
persons from the operation of the ordinary 
civil law. So that the rule only carries 
us a8 far as this, namely, that in actions 
against an Official Receiver,-etc., he shall 
not be personally liable unless the Insol- 
vency Court otherwise directs (i. e) in the 
insolvency relation, if the phrase may be 
used, between the Official Receiver and 
the ingolvent’s estate, the Insolvensy Oourt 
wil not diréct that the costs come out 
of the pocket of the Official Receiver and 
not out of the estate except by a special 
order. It is to matters in insolvency that 
these rules have been applied, see the 
cases reported as In re Wilkinson, Ex 
parte Official Receiver (6), In re Glanville, 
Ex parte Jenkins (7), In re Bryant, Ex 
parte Gordon (8) and In re Agriculturist 
Cattle Insurance Co, Ex parte Official 
Manager (9). But as to any order which 
the ordinary Civil Court may pass in the 
matter of costs in an ordinary action 
against the Official Receiver, these rules 
seem to have no application. It follows 


(4) (1874) 9 Oh. A.479; 43 L.J. Bk. 131; 30L. T, 
45, 99 W.R. 581 


(5) (1816) W. N. 61. pi 
8) (1881) 1 Morrell 65. ? ) 
7) (1485) 9 Morrell 71; 33 W. R. 523, 

(8) m 6 Morrell 262 " 

(8) (1875) 10 Oh. A. 1, E 4 
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that in & case like the present in which 
we are concerned with a decree in an 
ordinary action, a party mulcted in costs 
is personally liable for those costs, and 
the Official Receiver is, therefore, under 
the decree in question personally liable 
for the costs. It is open to him to apply 
to the Insolveney Court for an order that 
he may reimburse himself out of the estate. 
Jt may even be open to him to reimburse 
himself out of the estate without an order 
of the Court, and, as between himsel& find 
the estate, he shall not be liable for costs 
unless the’ Insolvency Oourt by a specific 
order so directs. 

This view is the effect of the rulings in 
Ex parte Angerstein,In re Angerstein (4) 
Pitts v..La Fontaine (10). The former was 
a case in bankruptcy, the later an ordinary 
civil action. It istrue, as the appellant 
points out, that both these were cases not of 
the Official Trustee but of a trustee &ppoint- 
ed by the creditors but that really makes no 
difference in principle. The bankruptcy 
rules quoted above place both on the same 
footing. In fact in Ex parte Angerstein, 
In re Angerstein (4) Sir G. Mallish,L. J., 
said: "I see no difference between the case 
of an Official Liquidator and a trustee in 
bankruptcy". Similarly in Pitts v. 
LaFontaine (10) a plea which rested on s. 20 
of the Bankruptcy Act of 1869 waa reject- 
ed on the ground that that section does not 
mean that the trustee under that Act cannot 
bemade personally liable for costs in an 
ordinary action, A case reported in Im re 
Eackanzie, Exparte Sheriff of Hertfordshire 
(ll) is to the same effect. On the other 
hand, the case relied on. by the appellant, 
namely,inIn re Galey, Haparte Cundey 
(12) i8 acase in the Insolvency Court, which 
makes all the difference. There it was 
held that an order of the Insolvency Court 
that the Official Receiver must also pay the 
costs of this appeal did not mean that he 
was to pay’ them personally, thus fulfilling 
the intention of r. 96, or old r. 108, that tha 
Official Receiver shall not be liable unless 
the Oourt so directs. The appellant also 
relies on the ruling in AbduljRahiman Sahib 
& Co v.Mesara, Shaw Wallace Co. (13). There 
the learned Judge was only interpreting his 
own decree, whichis asimple matter com- 
pared with the task of this Benche to inter- 


(10) (1881) 6 A. O. 482; 50 L. J.P. O. 8; 43L. T 
1 


(11) (1898) 2 Q B. 566; 68 L. J. Q. B. 1003; 81L T. 
214; 15 T. L. R. 526; 6 Manson 418, 

1890) 7 Morrell 253. 

aa Ind. Oss, 620; 21 L. W. 516; A.I. R. 1925 
EI Ls 
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pret the decree of another Bench. It was 
obviously within the discretion of the 
learned Judge to pass any order he chose 
asto who should pay costsin the action 
which went beforehim and he chose that 
the Official Assignee should not in that 
case be personally mulcted in costs. In 
Borneman v. Wilson (14) & case of a trustee 
in bankruptcy electing to continue an 
action, Bower, L J., laid down on the mat- 
ter of costs that “he cannot adopt part of 
the action and leave out the rest" and Fry, 
L. J. said the same. 

The English practice, therefore, is that 
when the case is in bankruptcy, a simple 
order for costs will not imply that the 
Official Receiver must pay them personally, 
because ofr. 96. But in the case of an 
ordinary action, a simple order for costs 
against the Official Reeeiver has the usual 
meaning of suchan order against any liti- 
gant, and the party against whom it is 
made is personally liable in the first in- 
stance, though he may later on apply to 
the Bankruptcy Court and re-pay himself 
out of the estate, or by enforcing any in- 
demility bond he may have against the 
creditors. 

In this Presidency we have not even a 
rule corresponding tor. 96. The practice 
in this High Court and in the Onlcutf& 
High Oourt, even on the Insolvency Side, 
appears to me to hold the Official Assignee 
in the first instance personally liable for 
costs. In re Suresh Chunder Gooyee (15) and 
In the matter of Abdul Rahiman Sahib & 
Co, (16). Iocan, therefore, see no ground 
for holding that the learned Judges who 
passed this order intended to depart from 
the usual practice that an unsuccessful 
litigant in au ordinary civil action shall be 
personally liable for costs. 

Tiruvenkata Achariyar, J.—I am 
of the same opinion and I wish to adda 
few words with reference to some of the 
contentions which were pressed on us by 
the appellant's Advocate. 

I may at the outset observe that a Court 
whigh executes a decree has to execute it 
according to its terms, and if for that pur- 
pose itis called upon to construethe decree, 
it has to doso accordirfg to the plain mean- 
ing of the words of the decree. When the 
words to beconstrued are clear enough, the 
Executing Court cannot attribute some 
other meaning toit unless it has to doso 

(14) (1885) 28 Oh. D. 53; 54 L. J. Oh, 631; 51 L. T. 
738; 33 W. R. 141. 

(15) 51 Ind. Cas. 054; 23 O. W. N, 431. 

(16) 112 Ind Cas. 480; 51 M 308 at p. $17; 55 M. D, 
J.13; A I. R. 1938 Mad. 890; 28 L. W. 290. 
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in virtue of any enactment or rule having 
the force of law applicable to the particular 
cage before it. In the present case, the 
decree sought to be executed is a decree for 
costs passed by a Bench of this Court 
against the appellant in an appeal preferr- 
ed by him against a decree of the District 
Court o f South Malabar, The decree in 
which the appellant is described as tHe 
Official Receiver, South Malabar (Mr. A. V. 
Balakrishna Menon) directs that the appel- 
lant “do pay to respondents Nos. 1 to, 6 
Rs, 452-13 6 for their costs in opposing this 
appeal,” According to its plain meaning the 
decreeis executable against the appellant in 
any manner in whicha decree for money may 
be executed against any ordinary litigant 
who is directed to pay costs. But the appel- 
lant's Advocate contends that as the appel- 
ant filed the appeal in his capacity as 
Official Receiver, it could not have been the 
intention of the Court to make him per- 
sonally liable for costa and that the decree 
should he construed as limited to execation 
out of the assets of the estats which he re- 
presented in that litigation. The learned 
Advocate has not referred us to any enact- 
mentorrule by force of which adecree 
against an Official Receiver should be so 
construed, corresponding to the rules fram- 
ed under the English Bankruptcy rules, but 
h8 contends that when an Official sues or is 
sued inan official capacity it must be pre- 
sumed that the decree does not affect him 
personally and that otherwise it will be 
imposing such a heavy responsibility upon 
Official Receivers that few persons would be 
willing to accept that office. 

He further contends that when the 
Official Receiver files the suit or appeal or 
defends the same with the leave of the 
Court obtained under s. 53 of the Provin- 
cial Insolvency Act, he must be deemed to 
have acted bona file and cannot be held 
personally liable for any decree which may 
be passed against him. The remedy of the 
opposite party in those cases is only against 
the estate unless the decree itself makes 
his personal liability clear. 

No authorities were cited in suppost of 
these contentions. On the other hand, the 
only Indiah &ithorities directly bearing on 
the*question to which we have been referred 
go against these contentions, See James 
Bevis v. C. A. Turner (3) which purports to 
follow the view taken by the Privy Oouncil 
in Pitts v. La Fontaine (10) and bythe 
Court of Appeal in Ex parte Angerstein, In 
re Angerstein (4) as regards the liability of 
the Official Trustee in Bankruptcy who 
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corresponds to the Official Receiver ap-. 
pointed under the Provincial Insolvency Act. 

Theesse In re Suresh Chunder Gooyee 
(15) is also, directly in point on this very 
question. There also, as in the present, 
the respondent had obtained an order for 
costs against the Official Assignee of the 
Oaleutta High Oourt which did not contain 
any limitation as to the fund out of which it 
was payable.’ The Official Assignee con-. 
tended that he initiated the proceedings 
only after obtaining the leaveofthe Oourt 
and that he also prosecuted it with due 
diligence and that, therefore, he could not 
be held personally liable for costs. In 
overruling that contention the learned 
Judge (Mr, Justice Rankin,) says as follows: 

“There can be no possible question in 
this caseas to the Official Assignee being 
in any sense in default. Assuming that the 
Official Assignee is notin any possible way 
in default, there is a motion which has 
been brought by the Official Assignee 
for the benefit of the creditors and 
which has been unsuccessful. The 
respondent has got certain costs against 
which he ought to be indemnified; what is 
the Court to do? The suggestion is that 
what the Court ought todo is to make an 
order that the assets of the estate, 
so far as they go, and they 
only, shall bear the respondent's costs. 
In my opinion that will be entirely wrong. 
The correct proceeding is to make an order 
that the Official Assignee do pay the res- 
pondent's costs. Having protected him- 
self by obtaining leave from the Court, he 
has got his right of indemnity, for what it 
is worth, against the assets of the eatate,but 
if in a case of this sort assets of the estate 
are insufficient to give a proper indemnity 
to the Official Assignee, then the Official 
Assignee, before starting these proceedings, 
must approach the creditors or somebody 
and get a guarantee oran indemnity from 
the people on whose behalf the motion is to 
be brought: but it is quite impossible that 
& person against whom an unsuccessful 
motion has been brought by the Official 
Assignees should be left in the ordinary 
course in a position that he has to look to 
an insufficient fund and take his chance of 
that being sufficient.” 

I ded odd agree with the observa- 
tions of the learned Judge. The contrary 
view will resultin serious injustice in most 
cases to parties whose réghts are unlaw- 
fully infringed by the Official Receiver 
So far as they are concerned, they are 
equally damnified whether the person wh 10 
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invaded their rights and dispossessed them 
of their property as in the present case 
was an individual acting in his own in- 
terest or an Official Receiver acting in 
. the interest of the creditors of the insol- 
vent's, estate, It would, be contrary to 
justice and equity if their right to be 
reimbursed their costa unconditionally 
should depend not upon whether their 
claim was just and well-founded but upon 
whether a wrong-doer is a person “who 
acts on his own behalf, or an official who 
ex officio acts on behalf or in the interest 
of some other individuals whose interests 
he had to guard;it may be for his own 
advantage also. The circumstance that 
the Official Receiver obtained the leave 
of the Court will only entitle him to 
claim reimbursement out of the estate or 
from the creditors in whose interest he 
was acting in the litigation in which he 
was unsuccessful As pointed out by 
Mr. Justice Rankin if the estatein his hand 
is not sufficiently solvent to pay the costs 
of the opposite party should he prove un- 
successful, he should take the ordinary 
precaution of getting sufficient security from 
the creditors before conducting the litigation 
on their behalf, and if he omits to do 60 
and suffers loss, he has to thank himself 
for it : 

Asthe decree against the Official Re- 
ceiver in this case stands, he is clearly per- 
sonally liable. Under s. 35 of the Oivil 
Procedure Code, “The Court shall have 
full power to determine by whom or out 
of what property and to what extent such 
costs are ta be paid, and to give all 
necessary directions for the purposes 
aforesaid.” If the intention of the Gourt 
in this case was that the costs of the 
respondents are to be paid only out of the 
assets of the insolvent’s estate, the decree 
should have expressly said so. It would 
be wrong to imply such a limitation as the 
appellant wants us to do in the absence of 
. apy enactment or rulehaving the force of 
law which prescribes that such an impli- 
cation should be made as arule. e 

As regards the case Abdul Rahiman 
Sahib & Co. v. Messrs, Shaw Wallace 
& Co, (13) the decree against the Official 
_ Assignee for costs expressly provided that 
the same was payable “from and out of 
the estate of the Ist plaintiff, adjudicated 
insolvent, in his “hands.” The application 
before the learned Judge was not to execute 
fhe decree asit stood but an application 
by the successful party thatthe decree as 
drawn up was notin conformity with the 
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judgment as tO costs which contained no 
such limitation so as to make it execut- 
&ble against the Official Assignee personal- 
ly. The application came on before the 
same learned Judge who delivered the 
judgment and he held that he did not in- 
tend in his judgment to make the Official 
Assignee pqrsonally liable and that, there- 
fore, the decree a8 drawn up waa correot. 
If the case is to be regarded merely as ` 
involving an interpretation by the learned 
Judge of his own judgment, there is 
little more to be said because no general 
pringiple is involved in such a question; 
butif the observations made by the learned 
Judge are to be relied uponas the appel- 
lant contends as supporting the conten- 
tion that if the Official Assignee or 
Official Receiver acts bona fide in prosecut- 
ing or defending an ordinary litigation 
against a third party, he should not be 
made personally liable for costs, ita correct- 
ness is open to question asitis in conflict 
notonly with the decision of Mr, Justice 
Rankin on the same point In re Suresh 
Chunder Gooryee (15) butalso with the 
decisicn of their Lordships of the Privy 
Oouncil in the analogous case of an order 
for costs against a trustee in bankruptcy, 
in Pttis v. La Fontaine (10). . 

It needs scarcely be added that if the ap- 
pellant was personally liable for costs 
decreed against him when he was Official 
Receiver, he is not divested of that liabili- 
iy by ceasing to be Offieial Receiver as 
contended for the appellant. 

1 coneurin the order proposed by my 
learned brother. 

We, therefore, decline to interfere and 
dismiss this appeal with costs. 

V. N. V. Appeal dismissed. 


° MADRAS HIGH COURT. 
Civin ArrPEAL No. 95 or 1927. 
duly 31, 1928. 
Present ;—Mr. Justice Devadoss 
. and Mr.Justice Mackay. 

B. RAJA RAJESHWARA SETHUPATHI 
AVERGAL aliqs B. MUBHU 
RAMALINGA SETHUPATHI e 

AVERGAL RAJA or RAMNAD-- 
PLAINTIFF—APPELLANT 
versus 
Tre Ricar HoNouaaBLR THE SEORETARY 
or STATE rog INDIA ın COUNOIL 
THROUGH THA DISTRICT COLLECTOR 
or RAMNAD at MADURA. 
—DaurasNDANTS—HRESPONDRNTS. 
Income Tax Act (XI of 1922), s, 02 —F'orest revenue 
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in permanently settled estate—Liability to Income Tax 
assessment—Return by assessee erroneously including 
forest income—Assessment and payment of tax—Suit 
for refund, maintainability of Contract Act (IX of 
1872),8 21—Payments under mistake of law—Refund, 
suit for, whether lies. 

Income derived from a permanently settled estate 
is outside the scope of the Income Tax Act by 
reason of the Permanent Settlement Regulatign, 
XXV of 1802, and the sannad issued under the Act, 
and, a levy of tax upon such income is ultra vires. [p. 
830, col. 2.] 

Secretary to the Chief Commissioner of Income Tax, 

Madras v, Zemindar of Singampatts (1), followed. * 
, Ifan assessment is made in respect of an item of 
income which is not at all assessable under the 
Act, a civil suit would lie to recover it, inasmuch as 
in such a case the officer making the sssgssment 
has no jurisdiction to make it. |p. 831, col. 1. 

Unders.21, Oontract Act, a mistake, in the sense 
that it is a pure mistake as to law in India, result- 
ing in the payment by one person to another and 
making it inequitable that the payee should retain 
the money is no ground for relief |p. 831, col 2.] 

Where an Income Tax assessee in submitting a 
return of his income, under a mistake of Ae 
erroneously included his income from forests and 
fisheries in & permanently settled estate and on the 
basis of that return, the Income Tax Officer 
assessed the income and on notice being given the 
agsesses paid the tax: 

Held, that the payment could not be regayded as 
having been made under duress or coercion but 
was made undera mere mistake oflaw which was 
uo s round for refund ofthe money paid, (p. 831, 
col, 1. 


Appeal against adecree of the Oourt 
df the Subordinate Judge, Ramnad at 
Madura, dated the 29th November, 1926, in 
Ordinary Suit No. 38 of 1925. 

Mr. A. Krishnaswamy Ayyar, for the 
Appellant. 

The Government Pleader, for the Ke- 
spondent. 

JUDGMENT.—This appeal is by the 
Rajah of Ramnad against the decree of 
the Additional Subordinate Judge of 
Ramnad at Madura dismissing his 
suit for the recovery of certain amounts 
paid by him as income-tax for three years. 
The Rajah of Ramnad was asked hy the 
Income Tax Officer to make a return of 
his income, taxable under the Income Tax 
Act (VII of 1918) under s, 17 (2) read with 
s. 2, cl. 13. He submitted a return for 
the years 1919-1920, 1920-1921, ande 1921- 
1922 in, which he showed the income 
derived by him frem forests and fisheries, 
The Income Tax Officer, on the basis of 
the return, proceeded to assess the income 
from forests and fisheries, under s. 18 of 
the Act. The Rajah paid the tax on 5th 
July, 1920, 25th April 1921, and 21st April, 
1922. He brought the suit on 22nd June, 
1925,for the recovery of the three sums 
paid on the dates above mentioned on 
the ground that the income from forests 
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and fisheries, derived from his permanently 
settled zemindary, was not taxable under 
the Income Tax Act. 

The first point urged by Mr, Krishna- 
swamy Iyer for the appellant is that the 
income derived from a permanently settled’ 
estate is outside the scope of the Income : 
Tax Act by reason of the Permanent 
Settlement Regulation XXV of 1802 and 
the sanad issued under the Act, and, the 
actef the Income Tax Officer being ultra 
vires; he is entitled to a refund of the 
amount paid by him. In the view we 
take ofthe next point, it is unnecessary 
io-discuss all the authorities bearing on 
this point in detail. In Secretary to 
the Chief Commissioner of Income Taz, 
Madras v. Zemindar of Singampaiti (1) a 
Full Bench of this Court held that, where 
the peshcush of a permanently settled 
estate was fixed in commutation, not only 
of the rentals of the cultivated lands but 
also of allincome which might be derived 
from forests or fisheries, both under the 
terms of the sanad and of s. 1 of Regulation 
XXV of 1802, these incomes were exempt 
from further taxation by the Government,. 
and s. 3 of the Income Tax Act did not 
abrogate this exemption. The learned 
Judges considered the effect of the Per- 
manent Settlement Regulation of 1802 
and the terms of the grant to which the 
grant in the present case is similar and 
came to the conclusion that the income 
derived from forests and fisheries, in the 
permanently settled estate was not liable 
to be taxed under the Income Tax Act. 
The learned Government Pleader attacks 
the correctness of this decision and con- 
tends that income from forests and 
fisheries is taxable unless it comes within 
the exceptions provided in the Income 
Tax Act. He urges that there must be 
specific legislation exempting such income 
and that it cannot be exempted by im- 
plication, Sitting as a Divisioh Bench, we 
are bound by the decision of the Full 
Bench. We may observe that we entirely 
concur, with the reasoning and conclusion 
of the learned Judges who were members 
of the Full Bénch. Reliance is placed by 
the learned Government Pleader on Probhat 
Chandra Barua v. Emperor (2), Emperor v, 
Indu Bhusan Sarkar (3), Emperor v. Pro- 


DES Ind. Gas. 504; 45 M. 578; 15 L. W. 496; (1922) 
M. W.N. 353; 31 M. L. T, 21; A. L R. 1922 Mad. 395, 
9) B4 Ind, Oas. 31; 51 O.504; A. L R.1924 Cal. 
08. . 
(3) 95 Ind. Cas. 539; 53 0. 524; 30 O, W. N, 534; A. I: 
R. 1926 Cal. 819; 440. L, J. 427. : 
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bhat Chandra Baruah (4) and Maharaj 
Dhiraj of Darbhanga v. Commistioner of 
Income Tax (5) as supporting his conten- 
tion that Secretary to the Chief Commis- 
sioner of Income Tax, Madras v. Zemindar 
of Singampatti (1) was, not correctly de- 


eided. In Probhat Chandra Barua v. Em-, 


peror (2) there was & difference of opinion 
between Rankin, J., and Page, J., Page, J, 
approving of the decision in Secretary to 
the Chief Commissioner of Incog Tax, 
Madaas v. Zemindar of Singampatti (1), 
Emperor v. Indu Bhusan Sarkar (3). Secre- 
tary to the Chief Commissioner of Income 
Taz, Madras v. Zemindar of Singampatti (1) 
and Maharaj Dhiraj of Darbhanga v. 
Commissioner of Income Tax (5) were 
followed by a Bench of the Calcutta 
High Court. In Emperor v. Probhat Ohan- 
dra Baruah (4) there was a difference of 
opinion, two Judges approving the Madras 
view and three Judges following the view 
of Rankin, J., in Probhat Chandra Barua 
v. Emperor (2). In Maharaj Dhiraj of 
Darbhanga v. Commissioner of Income Tax 
(5) Dawson Miller. C. J., after an exhaustive 
examination ofthe Permanent Bettlement 
Regulation and its effect observed: “I 
see no reason to take a different view 
from that held by the Madras High 
Court,” while Mullick, J, took a different 
view. We find this point in favour of 
the appellant, 


It is contended by the learned Govern- 
ment Pleader that no civil suit would 
lie to recover an amount paid as Income 
Tax. A civil eguit is barred under s. 52 
of the Income Tax Act of 1918, If the 
tax was levied under the Act, no doubt, 
a suit would be barred, butif the assess- 
ment was made in respect of an item of 
income which is not assessable under the 
Act, a civil suit would lie to recover it, 
inasmugh as the officer making the assess- 
ment had no jurisdiction to make it, In 
cases in which the Income Tax Officer 
has to decide whether a certain item of 
income is assessable or not, his decision 
cannot be said to be ultra vires even if 
it is illegal. But, where a certain income 


is outside the scope of the Aot, 
such as agricultural income, or income 
not earned in or brought into 


British India, any assessment in respeot of 
such income* would be outside the scope 


(4) 102 Ind. Cas. 845; 54 C. sos, 450. L, J. 323; A. T. 
R. (5) 18 Ind. On: 310. W. N, 7 
) 18 Ind, Oas. 783; 3 Pat. 410; 2 Pat. L. R.25 Or; 
asah Pat. 69; 5 P. L. T. 499; A. 'L R. 1994 Pat, 414, 
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of the Act and a civil suit to recover 
it would not be barred by reason of 8. 52. 
We do not discuss this point at length 
as we find the next point against the 
appellant, 

The next point is whether the appellant 
is entitled to recover the money paid 
under a mistake of law. As already ob- 
served, three payments were made on 5th 
July, 1920; 95th April, 1921; and 218t April, 
1922 and the suif was brought on 22nd 
June, 1925. The suit in respect of the 
first two payments is clearly barred as it 
was brought more than three yeara after 
th8 date of payment. As the Oourt of 
institution closed on 20th April, 1925, and 
re-opened on 22nd June, 1925, the last 
payment was within the period of limi- 
tation. Granting that s. 14 does not apply 
to the case,, the question is whether the 
amount paid on 2]st April, 1922, could be 
recovered in the circumstances of the case. 

It is well-established that a payment made 
under a mistake of law cannot be re- 
covered, but itis urged for the appellant 
tifat the payment was made uader duress 
or coercion and, therefore, the amount is 
recoverable. The decision in Secretary to 
the Chief Commissioner Income Tax, Madras 
v. Zemindar of Singampaiti (1) was on 
21st February, 1922, The assessment ffotice 
was dated 31st March, 1922, and payment 
was made on 21st April, 1922. The Rajah 
of Ramnad in his return of taxable in- 
come made in pursuance of the Income 
Tax Act included wrongly the items of 
income derived from forests and fisheries; 
He says this return was made owing to 
a mistake, and, on the figures submitted 
by the Rajah, the Income Tax Officer 
assessed the income under the Income 
Tax Act. The question is whether the 
payment was made under duress im order 
to take it out of the principle that pay- 
ments under mistake of law cannot be 
recovered. lt is contended for the appel- 
lant that the sending of notice by the 
taxing authority and his assessment 
afnount to duress or coercion in law. The 
Rajah, of his own accord, and, it may 
be owing to ignorance of 'faw, included, 
in the items shown as taxable untler the 
Income Tax Act, the income from "fisheries 
and forests and the Ineome Tax Officer on 
the basis of that return made the assess- 
ment uuder the Act. There is no evidence 
that the Income Tax Officer required the 
appellant to make a return of the income 
from forests and fisheries. The appellant 
like all other assessees was required tg 
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make & return of his income for purposes 
of Income Tax Act and if he chose to include 
in the return an item of income which 
was not assessable under the Act and if 
on the basis of that return the Income 
Tax Officer assessed the income, and, on 
notice being given, the assessee paid the 
tax it cannot be said that it was paid 
under duress. In Whitley Lid. «v. Reg (6), 
the facts were: William Whitley, Ltd. 
who carried on a large business in which 
they employed a large number of assist- 
ants who had all their meals on the 
premises and for the service of those 
meals they employed a large number of 
men as cooks, and waiters on the sugges- 
tion of the Inland Revenue authorities 
that the waiters were ‘male servants’ in 
respect of whom duties were payable paid 
for a number of years the dpties in respect 
of such waiters. From 1903 they paid the 
duties with a protest that the waiters 
were not ‘male servants’ within the mean- 
ing of the Act. In 1906 they refused to 
pay and upon proceedings being taken for 
penalties, the Divisional Court held that 
the waiters were not ‘male servants’ and 
that the duties were not payable. They 
then preferred a petition of right to re- 
cover, back the moneys eo paid. Walton, J, 
held that the moneys having been paid 
under a mistake, not of fact, but of law, 


could not be recovered back either on the. 


ground that they were paid under duress or 
compulsion or on the ground that they were 
paid in discharge ofa demand illegally made 
under colour of an office. At page 745* he ob- 
serves; “The suppliants knew all the facts. 
They had present totheir mindsplainly, when 
these payments were made, that there was 
& question as to whether upon such ser- 
vants as those in question duty was pay- 
able. They themselves raised that question 
and they paid the duties, They could 
have resisted payment. They must have 
known that if proceedings were taken for 
penalties it would be open to them in 
such proceedings to raise the question as 
to whether the duties were payable or*hot 
88 they did, in fact, in 1906.... ..... 
I think the most thet took place was this, 
that the Officer of Inland Revenue told the 
suppliants that in his opinion and in the opin- 
ion of the Commissiener of Inland Revenue 
the duties were payable." With regard to 
the case of duress, the learned Judge 
observes after referring to certain passages 
in Leake on Contracts: "In al those cases 


(8) (1910) 101 L. T. 741; 26 T. L. R. 19. 
Page EDU Lia) o 0-9 
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in order to have that done which the per- 
son making the payment was entitled to 
have done without a payment, he had to 
make the payment, and some one who was 
bound todo something which the person 
paying the money desired to have done, 
refused to do his duty unless he was paid 
the money. If in those circumstances money 
is paid,then it can be recovered back. There 
is there an element of duress”. The appel- 
lant made the return thinking that he was 
liable.* Whatever might have been the 
state of the law before 21st February, 1922, 
after the decision in Secretary of the Chief 
Commissioner of Income Taz, Madras v, 
Zemindar of Singampatti (1), it could not 
be said that there was any doubt as to the 
non-liability of income from foreste and 
fisheries arising out of permanently settled 
estates. The notice of assessment was on 
3lst March, 1922. The appellant ,could 
have preferred aa objection to the assess- 
menton the strength of Secretary to the 
Chief Commissioner of Income Taz, 
Madras v. Zemindar of Sungampatti (1) and 
could have refused to pay the amount, 
evenif he was unsuccessful in his repre- 
sentation on to the Income Tax authorities 
that the incomefrom forests and fisheries 
was not liable to be assessed under the 
Income Tax Act, and he chose to do none 
of these things but paid the amount on zist 
April, 1922, i. e, two months after the 
decision in Secretary tothe Chief Commis- 
sioner of Income Tax, Madras v. Zemindar 
of Singampatti (1). In Slater v. Burnley 
Corporation (7) the facts were: A 
water rate X 8-15-4 for one quarter's 
rate in respect of certain houses, was de- 
manded by the defendante, the sanitary 
authority and paid by the plaintiff, such 
sum being 5 percent.on the gross rental 
of the houses, After this payment, the 
defendants altered their basis of assess- 
ment, from gross rental to rateable 
value as the proper basis of as%essment, 
they being entitled to charge 5 
percent, on the annual value. If the rate 
had been calculated on the reteable value 
it would Have been £ 7-3-10. The plaintiff 
brought an actionin a Oounty Court to 
recover the overcharge of £ 1-11-0, the 
difference between the two sums, as being 
paid undér compulsion. There was no 
power to distrain for these rates (except 
when they did not exceed 1 a quarter 
which did not apply to the present case) 
but the defendants had the power to cut. 


Be (1888) 59 L. T. 638; 36 W. R. 831; 53 J. P. T0 & 
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off the water supply on non-payment of the 
rate. The County Court Judges held the 
payment to be & compulsory one, as the 
defendants had the power to cut off water 
and gave judgment for the plaintiff, Cave 
and Wills, JJ., held that the payment was a 
voluntary payment and gould not be re- 
covered back. Cave, J., observed at page 
63y*. “There is no case which lays it down 
thata payment under these circumstances 
is a compulsory payment. If it werg so, 
the consequences would be very fareraach- 
ing, if that wereso, no payment of rent 
to a landlord would be a voluntary pay- 
ment," Wills, J., observed: "It seems to 
mein these cireumstances that ib is idle 
tosay that there is anything like duress— 
there was nothing in the natura ofa threat 
used; it is Simply the ordinary case of a 
person raising a contention when a demand 
is made upon him. This is not sufficient to 
constitute duress,s0 as to prevent a pay- 
ment being a voluntary one." 

Tha case would be different if for the 
purpose of getting an official act done a 
person pays something more than what is 
proper, for in order to get the act done he 
must pay the amount demanded, other- 
wise, the act would not be done. In such 
cases ib can be said that the payment is not 
a voluntary payment, nor is it a payment 
made under a mistake of law. The case in 
Hooper v. Exeter Corporation (4) and the 
case in Steele v. Williams (9) are cases 
where, in order to get a certain thing 
done, the plaintiff had to pay the amount 
damanded. In Hooper v. Exeter Corpora- 
tion (8) the Corporation of Hteter exacted 
harbour dues from the plaiatiff ia respect 
of exempted articles. The plaintiff paid 
in ignorance of the exemption. It was 
held that the plaintiff was entitled to re- 
cover back the money so paid. Lord Cole- 
ridge, O. J., observed at page 458[: “From 
the case cited in the courae of the arga- 
ment it i&shown that the principle has been 
laid dowa that, where one exacts money 
from another and it turosout that although 
acquiesced in for years such exastion is 
illegal the money may be reodvered as 
money had and received, since such pay- 
ment could not be considered as voluntary 
80 asto preclude its recovery." The plaintiif 
in this case could not have landefl his lime 
stone, the article exempted, without paying 
harbour dues, „In Steele v. Williams (9) 

(8) 1853] 56 L. J, Q, B. 497. 
alt! (1833 8 Hx. 625; 155 B, R.1502; 22 L.J. Bc 
235; 17 Jur 461; 21 L. T. (o. a ; 108; 01 R, R. 673. . 
*Page of (1897) 59 L. T, 

{Page ef (1887) 56 L. J. Q. B. 
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the facts were that the plaintiffs clerk 
applied to the defendant, a parish clerk, 
for liberty to search the ragister book of 
burials and baptisms. He told tha defend- 
ant that hedid not want certificates, but 
only to make extracts. The defendant said 
the charge would be the same whether he 
made extracts or had certificates, The clerk 
searched through four years and made 25 
extracts, for which the defendant charged 
him 3s, 6d. each and he accordingly paid 
tite defendant £ 44.6. It was held firet 
that the charge for extracte was illegal 
since 6 & 7 Will IV, o. 86 6. 35, only 
authprises a charge for a search and for a 
certified copy and secondly that the payment 
was not voluntary, so as to preclude the 
plaintiff from recovering back the excess. 
Parke, B, observed: “Inthe first place, I think 
that there is evidence that this payment 


“was not voluntary, but necessary for the 


exercise of a legal right; and further, I 
by no means pledge myself to say that 
the defendant would not have been guilty 
of extortion in insisting upon it, even with- 
out that species of duress, viz, the refusal 
to allow the party to exercise his legal 
right,but colore officit", Martin, B., observed: 
“It ia the duty of a person to whom an 
Act of Parliament gives fees, to receive 
what is allowed, and nothing more, This 
is more like the case of money paid with- 
out consideration—to call ib a voluntary 
payment is an abuse of language.” 
In both these cases the plaintiff 
could not have got what he wanted with- 
out the payment and, therefore, his pay- 
ment could not be said to be voluntary, 
but a payment under duress. This point 
was the subject of decision by a Bench 
of this Court in a recent case. Ramesam 
and Jackson, JJ., held in Appavaoo Chettiar 
v. S. I. Ry. Co., (10) as follows: “Ihe 
Indian law seems to be clear, namely, that 
a mistake, in the sense that itis a pure 
mistake as tolaw in India, resulting in 
the payment by one person to another aad 
making it inequitable that the payee should 
ret&in the money is no ground for relief,” 
They refer to an observation of Lord 
Sumner in Sinclair, v. Brougham (11) 
The learned Lord observes: These is 
now no ground left for suggestion as a 
recognizable ‘equity’ the right to recover 
money in personam merely because it 
would be the right and fair thing that it 


(10) 114 Ind. Oas, 358; (1028) M. W. N. 385; 28 L. 
W. 501; A. I R. 1929 Mad. 177. 

(11) (1914) A. O. dB at p. 456; 83 L. J, Oh, 405; 111 

. T. L; 58 $. J, 302; 30 T. L R. 318, 
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should be refunded to the payer,” We 
hold that the amount paid on 21st April, 
1922, which is not barred under the three 
years’ rule was made undera mistake of 
law and of the general law of British India 
applicable to all persons in appellants’ 
position holding permanently settled 
estates and, therefore, cannot be recovered. 
In the result the appeal fails and is dig- 
missed with costs. 

The respondent has preferred a Memo- 
randum of Objections against the order 
of the Subordinate Judge disallowing his 
costs. Having regard to all the circum- 
stances in which these payments were 
made we think that the plaintiff was 
rightly held not liable for the costé of 
the suit, The Memorandum of Objections 
is also dismissed. 

Appealand memo of the 
Objection dismissed. 


Y. N, Y. 
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MADRAS HIGH COURT: 
ORruINAL APPEAL No. 293 or 1928. 
September 18, 1928. 
Present: —Mr. Justice Reilly. 
In re YERNENI SATYANARAYANA 
—PariTIONER—À PPRLLANT 

Criminal Procedure Code (Act V of 1898), s. 476— 
Comffaint for fabricating false evidence, order for, 
requirements of—Complaint, language of, not beng 
clear and precise, effect of—Complarnt for fabricat- 
ing false evidence-—Facts disclosing offence of forgery 
also—Trying Magistrate, whether can frame charge 
for forgery. ' 

An order ofa Judge that a complaint should be 
made under s. 476, Criminal Procedure Code, which 
contains no finding as required by the section that 
itis expedient in the interests of justice that an 
enquiry should be made into the alleged offences 
nor any suggestion of reasons for such a finding is 
irregular and cannot be sustained. [p. 834, col, 2; p. 
835, col. 1. 

It is ees that the finding and the reasons 
for auch an order should be set out, in the order 
itself. The defects in m ph aoa be made gogd 
by a proper complaint, [p 834, col. 2.] 

An ra complaint under 8.476, Criminal Procedure 
Oode, by & Judge for the offence of giving and 
fabricating false evidence, it is incumbent on the 
Judge to make clear and precise allegations in the 
complaint, inasmuch as in such a case the allaga- 
tions if vague, cannot be reduced to precision by 
oral examinatign as in an ordinary complaint by a 
private party, and also bechuse a Magistrate trying 
the cafe cannot travel outside the limite of the 
complaint. [p. 835, col. 1.] : 

Where a Oourt has properly complained under 
s. 414 of the offence of fabricating false evidence, 
&here is nothing to prevent the trying , Magistrate 
from framing ifthe evidence supports it, a charge 
of forgerty in respect of which no sanction or com- 

taint of particular authority or officer is required. [p, 


889, col 2] 
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Perianna Muthirian v. Vengu Ayyar (1), doubted 
and distinguished, : 

Appeal against an order of the District 
Court of Kistna at Masulipatam, in I. A. 
No. 153 of 1928 in A. 8. No. 240of 1*27 
(O. 8. No. 35U of 1926 on the file of the 
Oourt of the District Munsif, Gudivada.) 


Messrs. E. L. Ethiraj and A, Laksh- 
mayya, for the Appellant, 
The Public Prosecutor, for the Crown. 


JUDGMENT.—This is an appeal 
against an order of the District Judge 
of Kistna under s.476, Code of Criminal 
Procedure, that a complaint would be made 
against the appellant. The order which 
Bo farasthe appellant is concerned, con- 
sists Of two sentences, is, in my opinion, 
clearly insufficient. It contains no find- 
ing, as required by s. 476, thatit is ex- 
pedientin the interests of justice thatan ` 
enquiryshould be made into the alleged 
offences nor any suggestion of reasons for 
sucha finding. Theorder is one subject 
to appeal, andit is clearly necessary that 
the finding and the reasons for it should be 
set out. It is suggested for the Public 
Prosecutor that these defects in the learned 
Judge's order are made good by the 
argumentative complaint which he sentto 
the Magistrate. I do not agree that such de- 
fects in the order can be made good by the 
complaint,and a discussion of the reasons 
for the order is obviously out of place in 
the complaint. I may add that the com- 
plaint, though unnecessarily diffuse in 
some respects, does not mention the find- 
ing that in the interests of justice it ig 
expedient that an inquiry be made which 
should bave appeared in the order under 
8.476. Andas a complaint it is clearly 
defective. It complains of offences of 
giving false evidence and fabricating false 
evidence. Itmay be gathered, though it 
has not been specifically stated that the 
District Judge intends to complaang that the 
entries Exe. J-1, and K-Iin O. 8. No, 356 of 
1926 on the file of the District Munsif of 
Gudivada have been fabricated by the ap- 
pellant with the intention of using them in 
evidence in that suit. But the District 
Judge has neither set out in his com- 
plaint nor described with sufficient preci- 
sion the paasagesin thedeposition of the ap- 
pellant as & witness in that suit which he 
alleges to have amounted to false evidence, 
It is fair neither to the Magistrate nor to the 
appellant that he should make so vaguea , 
complaint; The District Judge should 
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have remembered that he was not in the 
position of an ordinary complainant, whose 
allegations, if vague, would be reduced by 
the Magistrate to precision by oral exami- 
nation when the complaint was presented. 
For that reason and also because the 
Magistrate could not $ravel outside the 
limits of the complaint, so far as the 
offences cf giving and fabricating false 
evidence were concerned, it was incumbent 
on the District Judge to make clear, and 
precise allegations in his complaint, In 
my opinion the complaintis not a proper one, 
and,evenifit were it could not take the 
place ofa reasoned order containing the 
finding required by s. 476, Code of Oriminal 
Procedure. 

Mr. .Ethiraj who appears for the appel- 
lant, has raised a further objection to the 
District Judge's proceedings on the gr.und 
that the allegations in the complaint in 
respect of Exs. J-l and K-1 amount to 
allegations of forgery as well as fabricat- 
ing false evidence, He points ont that the 
District Judge, could not complain 
against the appellant under s. 476, Code 
of Oriminal Procedure, of forgery as the 
appellant, though & witness in the suit was 
not a party to it, and that the listrict 
Judge did not complain against the ap- 
pellant of that offence. This does not 
appear to meto raise any difficulty in 
the case. If the Magistrate when in- 
quiring into the alleged offences of giving 
and fabricating false evidence found that 
there was evidence that the appellant had 
committed in the same transaction forgery 
or any other offence,in respect of which 
no sanction orcomplaint of a particular 
authority or officer is required, he could 
frame a charge of that offence also. Mr. 
Ethiraj has drawn my attention to the 
very recent decision of Ourgenven,J., in 
Perianna Muthirian v, Vengu Ayyar (1) 
in which the facta alleged disclosed an 
offence of*forgery and also an offence of 
fabricating false evidence, that a private 
complainant could not proceed with a 
complaint of forgery, when no Court had 
complaired of the offence of fabricating 
false evidence,even though the accused 
persons were not parties to the proceedings 
in connection with which the evidence had 
been fabricated. But that is very*different 
from the present case. Here there has 
been no attemptto prosecute the appel- 
lant for forgery while evading the 
necessity to move the Court to make a 
complaint of fabricating false evidence, 
ud. "TN Ind. Qas. 360; 28 L, W., 087; A,L R.1029 
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If the absence of a complaint of fabricating 
false evidence made by a Court could be 
a bar toa prosecution for forgery in the 
circumstances thereis no such bar inthis 
ease, Ourgenven, J's view is that, when 
the facts alleged disclose more than one 
offence and for prosecution for one of the 
offences disclosed a complaint from a Court 
is necessary, a private party cannot com- 
plain of the other offence or offences, Mr. 
Ethiraj wishes to deduce from that 
d*eision a rule that a prosecution must 
be for all the offences covered by the facts 
disclosed and that, even when & complaint 
is from a Oourt acting under s. 476, Code 
of Oriminal Procedure, if it is not in 
respect of all the offences disclosed, it is 
bad. Then he goes on to contend that the 
District Judge could under s. 476 make no 
complaint of forgery against the appellant 
and, therefore, fhat his complaint of giving 
and favricating false evidence is not only 
bad but can never be put right. This is 
ingenious but fallacious. Though I may 
perhaps remark with great respeot that at 
pregent I feel some doubt about Curgenven, 
J.'s decision it certainly does not lead us 
to the absurd result to which Mr. Ethiraj 
would press it. The actual decision was 
that a private complaint of forgery should 
not be entertained if the facts alleged 
amounted to an offence of fabricatin 
false evidence of which no Court ba 
complained. That decision does not imply 
that a Court's complaint of fabricating 
false evidence, should not be entertained 
unless there is alao a complaint of forgery, 
it the facts alleged disclose forgery, not 
that, when a Court has property complain- 
ed of fabricating false evidence, the tryin 
Magistrate cannot frame a charge o 
forgery also ifthe evidence supports it. I 
see nothing in Mr. Ethiraj's objection 
that there is no complaint of forgery in this 
case. 

The last objection raised for the appellant 
is that on the merits this is not a case in 
which he should be prosecuted, Of 
thatel am not persuaded; and I do not 


' think it advisable at present to say more. 


The District Judges order dated 4th 
April, 1928, on LA. No. 153 of 1928 on*hia 
file is set aside, and his complaint will be 
withdrawn. I. A. No. 153 of 1928 is remand- 
ed to him for fresh disposal. . 

Y, N.Y, Order set aside; 

Case remanded, 


ag 
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MADRAS HIGH COURT. 
PzrITION No, 305 or 1928. 
ArPLiOATION No. 681 or 1928, 
Beptember 24, 1928, 

Present :—Justice Sir Kumaraswami 

Sastri Kr, 
In the matter of M. VIJARANGAM 
NAIDU AN ÍNSOLVENT. 

Presidency Towns Insolvency Act (LII of 1909), 
ss. 7, 86—Discovery proceedings—Examination of 
wife of wnsolvent in respect of properties standing in 
hername but alleged to belong to insolvent—Likeliz 
hood of litigation between insolvent’s wife and Official 
Aangnee—Hxamination of wife as witness, whether 
permissible. 

Sections 7 and 36 of the Presidency Towns In- 
solvency Act give the Gourt power to examine *ny 
person touching the property of the insolvent. 

Where the properties about which the wife of an 
solvent is sought to be examined are properties 
standing in her name and she claims the properties 
as herown and the Official Assignee contends that 
the properties are really benams in her name, but 
really belong to the insolvent, the nfere circumstance 
that litigation may ultimately ensue between the 
Official Assignee and the lady is not a ground on 
which her examination as a witness under 36, 
Presidency Towns Insolvency Act for digcovery 
can be refused, though she is not a party to 
the proceedings. 

In re Haripada Rakshit (3) nnd. Ex parte Eckerfley 
In ve Lewtas (2), relied on, 

Sornammall v Official Assignee of Madras (1), Re- 
ferred to. 

Judge's summons to set aside an order 
of the Master directing the examination of 
the ingolvent's wife. 

Messrs. Narasimha Iyar and V. N. 
Srinivasa Rao, for the Applicants. 

Mr. V. Varadaraja Mudaliar, for the 
Oreditor. 

JUDGMENT.—This is an application 
to set aside the order of the Master direct- 
ing the insolvent's wife to appear for ex- 
amination asregarda the properties of the 
insolvent. 

Sections 7 and 36 of the Presidency 
Towns Insolvency Act give the Oourt power 
to examine any person touching the pro- 
perty of the insolvent. In this case it is 
said that thé properties about which the 
wife ofthe insolvent is sought to be ex- 
amined are properties standing in her 
name and that she claims the properties 
as her own. It is also stated that the case 
of the Officml Assignee is that the pro- 
perties are benami in her name but really 

' þelong*to the insolvent. 

Objection was taken before the Master but 
he was of opinion that the lady should 
appear for examination. 

I do not think there is anything in the 
sections or in the decisions cited by Mr. 
Narasimha Iyer (which I shall refer to) 
which prevents the Official Assignes from 
examining this lady touching the property 
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of the insolvent. The mere faot that she 
says that the properties belong to her 
is no ground for refusing to subpoena her 
for examination. 

Sornammal v. Official Assignee of Madras 
(1) which is referred to by Mr. Narasimha 
Iyer simply decides that s. 36 of the Pre- 

*sidency Towns Insolvency Act is a section 
relating to discovery and cannot be used 
for adjudicating the rights of the estate 
as against third parties in respect of pro- 
perties Which stand in their name and 
prima facie belong to them on the ground 
that they are held benami for the insolvent, 
It was observed there that an order can 
be made under s, 7. There is nothing in 
this decision which says that for the pur- 
pose of examination you cannot subpoena 
a witness. It is not suggested here that 
there was any request for an adjudication 
as regards the properties in which case 
this decision would apply. 

The mere fact that the Court cannot ad- 
judicateon the question later on will be no 
ground for refusing the examination ofa wit- 
ness under the above sections. It was held in 
Ex parte Eckersley, In re Lewtas (2) that the 
consideration as to whether a Court of 
Bankruptcy would entertain subsequent pro- 
ceedings arising out of the examination 
would not affect the jurisdiction of the Court 
to order examination for the purpose of an 
investigation asto the insolvent’s property. 

It was held in In re Haripada Rakshit (3) 
that an order for examination unders. 36 
should not be refused because litigation may 
ultimately enspe between the Official Assi- 
gnee and the person sought to be examined. 

I do not think having regard to the 
provisions of ss. 7 and 36, I can hold that 
because a person claims certain properties 
as his, all examination of him should cease. 
) may, however, state that the person ex- 
amined is entitled to all the privileges 
conferred on a witness by the Evidence Act 
and he cannot be compelled to anbwer any 
question which the Evidence Act allows 
him not to answer. 

In the present case as there is no ap- 
plication fo declare these transactions to 
be benami transactions the insolvent's wife 
is nota party in any sense to the proceed- 
ings. Bheis merely examined under s. 36 
for discovery. 

I dismiss the application. The credit- 
or-respondent will be eatitled to his 
costs ofthis application ont of the estate, 

V.N. V. Application dismissed, 

(o 21 Ind. Oas. 239; 27 M. L. J. 63. 


2) (1883) 48 L. T. 832. : 
(3) 40 Ind. Oas. 94; 44 O. 374. 
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MADRAS HIGH COURT. 
ORIDINARY ORIGINAL JURISDICTION 
Orvin Borr No, 251 or 1927. 

March 2, 192s. 

Present:—Mr, Justice Venkatasubba Rao. 
Mas. M. E. D'ORUZ—Puaintire 
versus 
NAGIAH NAIDU AND OTHERS 
— DEFENDANTS, 

Will—Construction—Provision to wife and son— 
Management by wife till son's majority—No power of 
alienation to son or wife—Bequest to grandsog after 
son's death—Nature of dispositions—Succ&sion Act 
(XXXIX of 1925), 8. 77——O mission of words material to 
full expression of meaning, effect of. 

A Hindu by his Will provided that his property 
should be taken by his wifeand her minor son, that 
his wife was to be in management of the property till 
the minor attained majority, and that on the happen- 
ing of this event, he was to manage the property and 
pay suitableemaintenance to his mother. "Tho docu- 
ment further recited that neither the son nor the 
widow was to have any power to encumber, sell or 
mortgage the property, and that it was to be taken 
by the male issue of his gon and was to be used and 
enjoyed by them with power to sell, make gift etc: 

Held, that the Will did notconfer an absolute in- 
terest on the wife, that the son took only a life estate, 
and afterhis death the property was to be taken 
by the latter's son |p. 837, col. 2] 

Where itis clear on the face of a Will that the tes- 
tator has not accurately or completely expressed his 
meaning by the words he has used, and it is also clear 
what are ths words which he has omitted, those words 
may be supplied in order to effectuate the intention 
as collected from the context. |p.838, col. 1.] 


Mr J A. Pinto, for the Plaintiff. 

Mr.O T.Govindan Nambiar (with him 
Mr. S, G, Satagopa Mudaliar), for the De- 
fendants. i 


JUDGMENT .—This caseraisesa some- 
what knotty point of constraction of Will 
and has been argued fully and with care 
by Messrs, Pinto and Nambiar. The suit 
has been brought on a mortgage executed 
by one Nagiah Naidu, who is the lst de- 
fendant. His minor sons have been joined 
a3 defendants Nos.2 to 4. What was the 
interest, if any, which Nagiah possessed in 
the property, which could have been valid- 
ly mortgaged to the plaintiff? This isthe 
question I have to decide. 

The property originally belonged to 
Narasiah, the father of Nagiah, and he exe- 
cuted the Will in question in 1906. Paras. 
3 and 4 deal with the property in 
question. The testator says first, that the 
property shall be taken by his wife Ven- 
kadammal and her minor son Nagiah. 
He then proceeds to say that his wife shall 
be in managément of the property till 
Nagiah attains majority ; on the happen- 
ing of this event, Nagiah shall manage the 
property and pay suitable maintenance to 
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his mother. Fausing here for a moment, I 
find that the meaning is fairly clear. The 
Tamil equivalent of the word 'taken' in 
the original Willis (adhjudhu) which ccn 
notes that the property shall be taken and 
enjoyed by the persons mentioned. The 
testator hasalso used in his Will certain 
Tamil worda which mean ‘administer or 
manage’, and I cannot, therefore, agree 
with the Sontention that when the testator 
uses the word ‘taken’, he does not intend 
to convey a different meaning. A careful 
perusal of the instrument will show that 
the testator has used the word adjhudhu 
(taken) as a dispositive word, as distinct 
frdm expressions which convey merely that 
it isa right of management that is intend- 
ed. What do the clauses then, that I have 
referred to, mean ? In the first instance, 
the testator says that the property shall be 
taken by his wife and by his son ; but the 
moment the son attains majority the inter- 
est of the wife is immediately cui down to 
a mere right to maintenance. The two 
clauges must be read together and Iam 
satisfied that their effect is not that the 
wife takes an absolute interest but that 
her right, after Nagiah attains majority, is 
only to maintenance. (I may mention that 
Venkadammal is said to be alive, but bas 
not been made a party to the suit). If phere 
were no further clauses, I think the case 
would present little difficulty. 

1 have now done with para. 3 -and the 
testator in the next paragraph 
goes on fosay that neither Nagiah nor 
Venkadammal shall have any power to en- 
cumber, sell or mortgage the property. 
Then follows the clause which reads 
thua:— 

“The aforesaid properties shall be taken 
by the male issueof my son Nagiah and 
shall be used and enjoyed by them with 


_ power to sell, make gift ete”, 


* Do these two clauses cut down what was 
apparently a heritable estate conferred on 
Nagiah into a bare life-estate? There are 
several dispositions in the Will in favour 
of Nagiah as well as others without such 
a limitation. I may particularly refer to 
paras. Sand Y. Itis noticeable that the 
testator makes a” distinct provisjon in 
favour of his grandsons and adds that they 
shall enjoy the property with full powers 
uf alienation. Would 1 bejustified in ignor- 
ing these words, or whilé reading the Will, 
scoring outthis clause? It seems to me 
that the effect of this clause is to confer 
upon Nagiah only a life-estate and the 
testator intends that after Nagiah’s death 
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the property shall be absolutely taken by 
his male children. Ifthe combined effect 
of the elauses in para, 3 and the last 
clause to which L have referred is, that 
Nagiah shall take only a life estate, the 
restraint imposed on alienation i8 not incon- 
sistant with the bequest What is pro- 


hibited is alienation of the property and is” 


not alienation of the life-eatate. The 
clause in regard to alienation isthus con- 
sistent with the view thgt what is conferred 
on Nagiahis only a life estate. It is un- 
doubtedly true that if I once hold that, on 
a true construction, Nagiah takes an abso- 
lute interest, the covenant in restraint of 
alienation would be void ; such & eondition 
deprives the property of its legal incidents 
"and would be repugnant to the main pur- 
pose ofthe transfer. This ia enacted by 
8, 10of the Transfer of Propexty Act and the 
principle underlying it has been applied 
in the case of Hindus. Ashutosh Dutt v. 
Doorga Churn Chatterjee (1), Lalit Mohun 
Singh Roy v. Chukkun Lal Roy (2),° Lala 
Ram Jewan Lal v. Dal Koer (3) and Muthu- 
kumara Chetty v. Anthony Udaya (4). * 
One reason suggested against my accept- 
ing the view that Nagiah takes only a life- 
estate is that there are no words to the 
effect that the grandsonsshall take the pro- 
perty after his death; but, it seams to me 
that the general scheme of this Will makes 
it essential that these words must besup- 
plied. Section 77 of the Indian Succession 
Act runs thus: “ Whereany word material 
to the full expression of tha meaning has 
been omitted, it may be supplied by the 
context.” 
The ruleis thus stated in Jarman on 
Wills, 6th Edition Vol. 1, page 581 : 


“Where it is clear on the face of a Will 
that the testator has not accurately or com- 
pletely expressed his meaning by the worda 
he has used, and it isalso clear what are 
the words which he has omitted, those 
words may be supplied in order to effec- 
tuate the intention as collected from the 

- context, " 

“ Ofthis wehave a very simple example 
in an earlyecase, where a devise to A and 
the heirs of his body, and, if he shonld die, 

* then ower, was read ‘and if he should die 
without issue," 


(1) 8 I. A. 182; 5 0. 438 5C L. R 296; 4 Bar. P. O. J. 58 


` 0). 

(2) 31 1. A. 76; 24 C. 834; 1O W.N. 287; 7 Sar. P, 
Q. J. 185 (P. 0). i 
e 24 0.406 at p. 411. 
(4) 24 Ind. Oas. 120; 38 M, 867; 29 M. L, J. 617; 15 
M. L. T. 361, 
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The leading case on the point is Abbott 
v. Middleton (5) and Romily, M. R, held 
that the words '* without leaving any child” 
could be suoplied after the words "dying" 
in the final gift over. 

The beqnest ran thus: “To my son, 
during his life, ard, on his demise, to his 
child or children, but in case of my son 
dying beforehis mother, to the children of 
my daughters." 

The words “ without leaving any child " 
were supplied after the words “dying 
before his mother". The case was taken 
to the House of Lords, the Court was divid- 
ed in opinion, but the view of the Master 
of the Rolls was upheld. Lord Wensely- 
dale, who was notfor supplying the omis- 
sion, states the rule tersely thus: 
“Words and limitations may be suppli- 
ed or rejected when warranted by the im- 
mediate context or general scheme of the 
Will, but not merely on 8 conjectural hy- 
pothesia of the testator's intention however 
reasonable, in opposition to the plain and 
obvious sense of the instrument." 

Reading the entire Will and all its parts, 
I have come to the conclusion that the 
testator intended that Nagiah was to take 
a life-estate and after his death the proper- 
iy was to be taken by the latter's sons. At 
the time the Will was made. Nagiah had 
no sons and it is common ground that 
it is by reason of Act VIII of 1921 
that the bequest in favour of Nagiah's 
unborn sons is valid and takes effect. 
No question has been raised in regard to 
the applicability of this Act. In theresult 
I must hold thatit was only the life-interest 
of Nagiah that could be validly mortgaged 
to the plaintiff. 

Mr. Pinto for the plaintiff advances an 
ingenious argument and it is this. He says 
that what is taken by Nagiah is an 
absolute estate and the only effect of the 
clause E to the testator’s grandsons 
is to retain for the bequest in favour of 
Nagiah the quality of ancestral property. 
bis. Nagalingam Pillai v. Ramachandra 

evar (6) and Rajagopala Pillai v. Veera- 
perumal Pillai(7)] The provision that the 
son shall have no power to alienate but 
that the grandsons shall takea heritable 
e-tate, miktates against this contention. 
The clauses to which I have referred 
make it clear that the estates taken by 


(5) 1858) 7 H. L O. 68; 28 L. J. Oh, 110; 5 Jur. (N, 8.) 
7175; 11 E R 98; 115 R. R. 38. t 
(6) 24 M. 129; 11 M. L. J. 210. 
( 102 Ind. Oas. 880; 53 M. L, J. 232; 39 M. L. T. 76; 
A. I. R, 1927 Mad. 792. 
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Nagiah and his sons are not coexisting 
but conseeutive. 

There is another argumentof Mr. Pinto 
which I may notice. Ine Tamil words 
in para, 4 ofthe Will, which have been 
rendered as “male isse" are (Ann san- 


thathi). Mr. Pintosays these words mean * 


not male issue but male descendants. His 
argument is, that if these words mean 
male descendants, the clause would be 
void and Nagiah would take the froperty 
as on intestacy. It is unnecessary to decide 
this point, forit is clear beyond doubt 
that the expression means male issue. 
The word 'eanthathi' is used in two places 
in para. 2 in the sense of ‘issue’ and this 
is not disputed. 1 find no reason for 
assuming that the same word has been 
used in two different senses, (See s. 86, 
Indian Succession Act), 

The case is adjourned to to-morrow for 
the plaintiff to prove his claim. 

I pass & mortgage decree against the 
Ist defeadant for Ra, 3,720 with interest 
on Rs, 3,000 at 12 par cant per annum 
from this day to the date fixed for sale 
and at 6 per cent. on the aggregate 
amount thereafter and costs of the suit, 
The decree is against the interest which 
I have held, the Ist defendant has in 
the property in question. 

Time for redemption is 15 days. 

The plaintiff shall pay the costs of de- 
fendants Nos. 2 to 4 which I fix, by 
consent at Rs, 100. 

Mr. Sitagopan for the minor defendants 
Nos. 2 to 4 asks m» to allow their mother, 
their guardian ad litem to take the actual 
costa incurred from the minora’ estate. I 
give her this permission and for this pur- 
pose Mr. Satagopam may get his costs 
fixed as between attorney and client. 

Y. N. V. Suit decreed against lst defendant. 





MADRAS HIGH COURT. 
APPRAL AGAINST ÁvPBLUATE Oxpeas Nos, 96 
AND 97 oF 1927, 
February 7, 1923. 
Present:—Mr. Justice Ramegam and 
Mr, Justice Jackson. 
OHERIA KUMHI SHRIDEVI AMMA 
TIRUMUMBU ano UTAHKH —PaTITIONBAS 
—APP «LLANTA 


versus 
VALIA NARAYAN TIRUMUMPU 
* — RESPONDENT. 
Divil Procedure Code (Act V of 1908) & 47, 
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0. XL, r. 1—RKxecution proceedings—Order refusing 
to appoint receiver—Szcond appeal, whether lies, 


No s3cond appail lies against an order appoltunk 
or rəfusing to appoint a receiver in proceedings in 
execution of a daisree,inasmuch as such an order 
conss within O. XL, r. |, Orvil Procedure Ovde. 
Srinivasa Prosad Singh v. Kesho Prosad Singh (1) 
followed. . 
Appeal against an order of the District 
Oourt, Soath Kanara in A. S, Nos, 506 and 
507 of 1923, preferred against those of 
the Court ofthe District Munsif, Kagara- 
god, South Kanara, in R, E. P. Nos, 341 and 
343 of 1923,in O. 8, No. .831 and 969 of 
1927, respectively. 
Mr. B, Sitarama Rao, for the Plaintiffs. 
Mr. K. Kutti Krishna Menon, for the De- 


fendant. 
JUDGMENT. 

Ramesam, J.—A preliminary objec- 
tion “is taken, by the respondent that no 
second appeal lies. The appellant's Vakil 
refera us to the decision of myself and 
Devadoss, J., in C. M. B. A. No. 171 of 1925, 
where we held thata second appeal lies 
and O. XLI, r. 1, Oiwil Procedure Oode, has 

othing to do with an application for execu- 
tion. Mr. Kuttikrishna Menon for the res- 
pondent brought to our notice the decision 
in Srinivasa Prosad Singh v. Kesho Prosad 
Singh (1) where it was remarked thats. 51 
and O. XLI,r.11 must be read with O. 
XL, r. 1. This is no doubt an obiter die- 
tum, butitis cited without any disappro- 
val by Woodroffe on Receivers (3rd Edi- 
tion) page 161. Above all my brother 
pointed outin the course of argument 
that whereas rr. 12 to 57 of O. XXI, 
Oivil Procedure QOCode, contain modes of 
carrying out the processes of execution in 
O. XXI, r. 114) (2) (ti) (iii) and (v) there 
is no rule dealing with the mode of ap- 
pointing & receiver which is the only process 
incl. (iv), The obvious inference is that it 
was intended to be dealt with by O. XL, r. 
1, Theother rules in O. XL must ob- 
viously apply. : 

'There is no inconvenience, hardship or 
anomaly in holding thatno second appeal 
lif. Except ina case where the decree 
itself directs that the relief should be 
worked out bythe eppointmént ofa Re- 
ceiver in which case, if an Appellate’Oourt. 
refuses to appoint Receiver it can be set 
right in revision, no decree-holder has a 
right to ask for the appointment of a Re- 
ceiver only. lt would always be an aler- 
native mode to the relief mentioned in el, 
(ii) of (j), that is, attachment and sale, In 
the present case, the appellant caa attach 


(1) 12 Ind. Cas, 745; 140. L. J, 489, 
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rents and profits or a small part of the 
larwad property. Thus there is no hard- 
ship in holding that no second appeal 
ies. 

The result is I depart from my, view as 
expressed in U. M. 8. A. No, 174 of 192b, 
where the considerations pointed out had 
not been adverted to and hold that no 
second appeal lies. The second appeals are 
dismissed with costs. A 

Jackson, J.—I agree. 

V.N. V. Appeals dismissed, * 


a — a 


MADRAS HIGH COURT. 
Prrition No. 155 or 1920. 
APPLIOATION No. 166 or 1928. 
September 24, 1928. 
Present:~ Justice Sir Kumaraswami 

Sastri, KT. 
Inthe matter of T. V. 
LAKSHMANASWAMY OHETTY 


—INSOLYENT . 
Tas OFFICIAL ASSIGNEE or MADRAS 
—~APPLIOANT s 


versus 

V. K. NATESA OHETTY-—RsgsroNbEnT. 

Presidency Towns Insolvency Act (III of 1909), 
Sch II, rr. £4, 85, 26—Execution of conveyance by 
Officiel Assignee induced by misrepresentation of 
debtor as io existence of debt payable by insolvent.— 
Application to set aside deed, whether lies—Admission 
by Official Assignee, effect of. 

There is no section in the Presidency Towns 
Insolvency Act which entitles the Court on an 
application under the Act to set aside a sale-deed 
executed by the Official Assignee on the ground 
that the Official Assignee was induced to execute 
the sale-deed by fraudulent representation that a 
debt was due by the insolvent to the vendes while 
no such debt existed. [p 841, col. 2.] 

Although if the matter rested upon mere proof of 
claim and payment in pursuance thereof, ihe Oourt 
could cancel the proof and demand repayment, 
where the matter has gone beyond that stage and 
a conveyance of property has been effected, the 
only remedy is to have the sale-deed set aside by 
a regular suit. (p.841, col 2; p. 842, ool. 1.] 

The admission of the Official Assignee that a debt 
was due does not amount to an adjudication by a 
competent Oourt. [p. 841, col 2. 

Messrs. K. Krishnaswamy Iyyengar, gnd 
N. T. Shamanna, forthe Official Assignee for 
the Appellant. 


Bir, C. P. Ramaswamy lyer and 
“Mr. V. Varadaraja  Mudaliar, for the 
Garnisbee. 


JUDGMEN'T.—This is an application 
by the Official Assignee to expunge the 
proof of respondent V. K, Natesa Ohetty! 
to declare that he,the respondent, has no 
mortgage or charge over the estate of the 
insolvent and that the alleged mortgage 
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in favour of the said Natesa Ohetiy is 
fraudulent and void as sgainst him, to 
direct the respondent to pay him Rs. 14,500 
and Hs. 2,870 or such other sum as may be 
found due by Natesa Ohetty on the taking 
of the accounts, for costs and other reliefs. 

The facts of the case are shortly these: 

A vesting order was made on the lst of 
October, 1920. On the 22nd of November, 
1919 the insolvent executed a promissory 
note for Rs.5,(00 in favour of the re- 
spondenmt and on the 8th of September, 1920, 
another promissory note for Re, 2,500 and 
deposited certain deeds as security, these 
being deeds of mortgage executed by third 
persons. The Official Assignee in the usual 
course wrote for particulars of the cleim 
when aclaim was made tohim and the.claim 
was notified on the 22nd of October, 1920. 
A proposal was made by the respondent to 
the Official Assignee to realise the securi- 
ties and pay the respondent what was due 
to him and the Official Assignee consented 
to that course. Decrees were obtained 
upon these securities by the Official 
Assignee and it was agreed between the 
Official Assignee and the respondent that 
these decrees should be assigned over to 
the respondent for the debt due to him and 
a sale-deed was executed on the 16th of 
December, 1923. 

The sale deed recites that the insolvent 
was indebted to the transferee in the sum 
of Rs.7,5l0 and interest thereon due in 
respect of two promissory notes executed 
in his favour by the insolvent, one for 
Rs. 5,000 and the other for Rs. 2,500 
carrying intetest at the rate specified in 
the promissory notes, that to secure the 
amounts due on the promissory notes the 
insolvent created an equitable mortgage 
in favourof the transferee by the deposit 
of certain securities (which consisted of 
certain simple mortgage-deeds executed in 
favour of the insolvent as manager of ihe 
joint family consisting of himself and his 
two brothers) and that there i8 a sum of 
nearly Re, 12,895 due to the transferee on 
the footing of the said mortgage. 

It goes on to state that the Official 
Assignee admitted the claim of the 
transferee as such secured creditor and 
the transferee requested the Official 
Assignee to collect the amounts due on the 
mortgage on his behalf and pay over the 
same to him and that by arrangement 
entered into between the parties it was 
agreed (with theconsent of the insolvent’s, 
brothers) that the transferor (the Official 
Assignee) should realise the amounts due 
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on the mortgage on his behalf and pay 
them to him, in consideration. of the 
transferee paying the necessary expenses 
incurred, for such collection and the 
commission payable to the transferor. 

It recites that the transferor obtained 
mortgage decrees on the several mortgage- 
deeds handed over to him by the transferee 
which are described in the schedule and 
thatit was thought expedient to transfer 
those deerees to the transferee in congidera- 
tion ofthe amount due to him. ° 

Then the deed runs as follows :— “Now 
this indenture witnesseth that in pursuance 
of the said arrangement and in considera- 
tion of the sum of Rs. 10,500 already 
payable to the transferee as aforemention- 
ed, the expenses incurred and the usual 
commission 8s arranged having been 
paid, the  transferor 
trensfers and assigns absolutely to the 
transferee, all his rights and interests in 
the decree described in the schedule 
attached hereto the transferee will here- 
after recover and realise the amounts of 
the decrees either by proceedings in 
execution or otherwise at his own expense, 
and responsibiltiy and the transferor 
will have hereafter no manner of claim 
or right in the said decrees or against 
the several judgment-debtors under the 
decrees, The transferor shall deliver 
all the copies of the decrees to the 
transferee ” 

Then followa the usual convenant that 
no monies have been recovered by the 
transferor. 

Theschedule contains 11 décrees. 

The present application is based on 
the grouod that there was really no 
debt due tothe respondent, that he fraudu- 
lently claimed monies which were not 
due and that the Official Assignee was 
by fraud induced to execute the sale- 
deed. ° 

A prelfminary objection is taken as to 
the maintainability of this application ın 
thə Insolvency Court and it is argued 
that the proper remedy is by way of a 
regular suit, ° 

There can be little doubt that if the 
matter had rested upon the proof of 
claim,itis open to thé Official Assignee 
tocome in at any stage and have the 
proof expunged and there would be no 
question of limitation. -Butin this case 
the matter has gone further anda sale- 
.deed has been executed by the Official 
Assignee and these decrees transferred. 
Ifthe vendee was a stranger snd was not 
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acreditor of the insolvent there can b® 
little doubt that a suit would be the only 
remedy aniit has been held that a sale 
by the Official Assignee or an Official 
Receiver isin no better position than by 
the insolvent himself [see Cheda Lal v. 
Lachman Parshad (1), Guntapalli Narasim- 
hayya v. Malapati Veeraraghavulu (2), 
Avanashi Qhetti v. Muthukaruppan Cheti 
(3) Mg Lu Mg v. Maung Pu (4)]. 

The question is whether the fact that 
the person to whom the property is sold 
isa creditor of the estate makes any differ- 
ence. I have not been referred to any 
secéion in the Insolvency Act which entitles 
the Court onan application under the 
Insolvency Act to set aside a asale-deed 
executed by th» Official Assignee, I thirk 
theonly remedy of the Official Assignee 
where he has parted with property bya 
registered sale deed is to have the sale-deed 
set aside by a regular suit. 

Itis argued that in this case as the 
Offieigl Assignee has admitted the prcof 
of claim, that makes a difference. I do aot 
sea what difference it makes, If an ordinary 
transferor of property discovers that no 
money was dueto the transferee which 
formed the basis of consideration for the 
transfer, a suit for a simple declaration that 
no money was due would not lie. What 
the transferor should do to avoid the 
sale is to sue for a declaration that the 
sale-deed is not valid and it should be 
cancelled and if possession has passed, to 
sue for recovery of possession. The ad- 
mission of the claim by the Official 
Assignee has, in my opinion, no greater 
effect than the admission by a party that 
money is due and which forms the basis 
of consideration for the transfer. I do 
not think the mere fact that the Official 
Assignee admits that a debt is due puts 
the case on a different footing than the 
admission of any other transferee that 
money was due which formed the con- 
sideration for the transfer. 

Reference has been made to rr. 24,25, 
an@ 26 0f the Second Schedule to the 
Presidency Towns Insolven Act as 
regards proof of claim and toa degision 
ofthis Courtin the Official Assignee of.» 
Madras v. Sambanda Mudaliar (5). I do 

(1) 37 Ind. Cas. 830; 39 A. 207; 15 A, L. J. 253. : 

(2) 42 Ind Cas. 525; 6 L. W. 894; (1917) M. W, N. 
857; 41 M. 440. 

(3) 44 Ind. Oas. 885; 7 L. W. 400; 23 M. L. T. 319; 
(1918) M. W. N. 345, 

(4) 23 Ind. Cas. 367; 7 Bur. L, T. 10; 7 L. B. R. 88. 
(5) 60 Ind. Oas. 205; 43 M, 739; 39 M, L. J. 345; 28 
M. L. T. 258, 
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: 
not think these rules touch the present 
question before me, namely, whether the 
Tasolvency Court can on an application 
set aside the sale-deed even assuming 
that if the matter rested upon mere proof 
of claim and payment in pursuance there- 
of, I could cancel the proof and demand 
re.payment. The decision in, Ex parte 
Harper, In re Tait (6) Coes not go further. 
It seems to me that wherethe matter has 
gone beyond that stage “and aconveyance of 
property has been effected, the remedy ia 
to have the sale deed set aside, 

In the present case the allegatiqn is 
thatthe Official Assignee was induced to 
execute the saledeed by fraudulent re- 
presentation that the debt was due by the 
insolvent tothe respondent while no such 
debt existed. : 

Ido not see why ina stit toset aside 
ihe document the Oourt should not go 
iato the question whether that repre- 
sentation was true or false. As pointed 
outin the Official Assignee of Madras v. 
Sambanda Mudaliar (2) the admissiqn of 
the Oficial Assignee that a debt was due 
doss not amount to au adjudication by a 
competent Court. ` 

Tne case is one of first inpression. It 
seems to me that where the adequate and 
proper remedy would be to have the sale 
set aside on the ground of fraud or failure 
of consideration the Oourt ought not 
even ifithas got power to give a simple 
declaration that consideration did not pass 
or no debt was due. i 

I refer the Official Assignee toa regular 
suit and decide nothing on the merits. 
Tne taxed costs of both sides will be paid 
out of the estate of the insolvent. 

Order accordingly. 


Y. N, V. 
(6) (1883) 21 Oh. D. 537; 52 L. J. Oh. 117; 471. T. 
42); 31 W. R. 152, 





MADRAS HIGH COURT. 
Oivic Ravision Patition No 1172 or 1927, 
October 22, 1928. : 
Present :—Mr. Justice Venkatasubba Wao, 
A. MUHAMMAD ELLIYAS— 
D'srgNDAN rPRTiTYONER 
* versus 
RAHIMA BERE —PuaiNTIFE—RRSPONDBNT. 
Civil Procedure Code (Act V of 1808), s. 115— 
Order accepting Court-fee paid by plaintiff as correct 
— Revision by defendant, whether lies 
No revision lies to the High Court under s. 115 
Qivil Procedure Code, against an order of a Sub- 
ordinate Court overruling the defendant's objection 
and holding that the plaintiff has paid on his plaint 
ac ed erp 
the order is against the plaintiff, a révisi 
lie to the High Court. , ead 
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Where, an order in regard to Court-fees happens 
to be in favour of the plaintiff, it does not mean 
that itis inst the defendant, though it may opér- 
ate "to the detriment of the revenue”. 

Falkner v, Muhammad Syed Ali (5), followed. 


Petiti00, under s 110 of Act V of 1908, 
ands 107 of theGovernment of India Act 
praying the High Court to revise an order | 
of the Oourt of the Subordinate Judge 
Vellore, dated the 19th April, 1927, an 
passed in O. 8 No 27of 1926. 

Mr, K. Rajah Aiyar, for the Petitioner. 

Mesars. T. M. Krishnaswamy Aiyar, K. V. 
Ramachandra [yer and Short Bewes & Co., 
for the Respondent. 

JUDGMENT.—The question I have 
to decide is, whether a civil revision peti- 
tion lies against the order of the Srbordi- 
nate Judge holding that the plaintiff has 
paid on his plaintthe proper Court fee, the 
objection tothe contrary by the defendant 
being overruled. The defendant complains 
in this petition that the order of the lower 
Court regarding tbe Oourt-feeis wrong, 
and a preliminary objeetion has been taken 
that the petition does not lie. In my opin- 
ion, the objection is well-founded. 

It is hardly necessary to state that I do 
not base my judgment on the ground that 
interlocutory orders made in a suit are not 
liable to be revised by the High Court. 
As &matter of fact, in the chse of various 
kinds of interlocutory orders the High 
Oourt exercises its powers of revision. 
Where inregard to the Court-fee paysble, 
the decision of the lower Court is unfavour- 
able to the plaintiff, it has been held that 
the High Court caniu revision interfere 
with that decision. Thisis the view I took 
in Karuppana Thevar v Angammal (1) 
andin Venkita Ramani Iyer v. Narayana- 
swami (2). Kumaraswami Bastri and Wal- 
lace, JJ., adopted the same view in 
Kulandai Pandichi v, Indram Ramaswami 
(3) where the learned Judges review the 
authorities on the point. ln the present 
case, the question arises in a different way. 
The decision is not against the plaintiff 
but it dpes not follow that it is against the 
defendant. As has been pointed out by the 
Judicial Committee in Rachappa Subrao v. 
Shidappa Venkatrao (4). 

1) 98 Ind” Cas 129; 22 L, W 581; A.I R. 1926 Mad, 
678, 51 M L J.07 


(È 87 Ind. Cas, 660: 48 M. L. J. 688; (1925) M. W. N. 
276: 911, W. 619, A. I. R. 1925 Mhd 713 

(3) 108Ind Cas 539; 5l M. 664; 27L W. 285; A. I. R. 
1998 Mad. 416, 55 M. L.J 345. : 

(4) 50 nd. Cas 280; 43 B. 507; 17 A. L. J. 418; 25 
M.L T.298:36 M. L J.437; 29 O. L. J. 452; 21 Bom, 
L. R. 489; 10. L, W. 274; 240, W. N. 33; 1U. P. L, R. 
(P. 0) 83; 46 I. A. (24) P. C. 


a 
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“The Court Fees Act was passed not to 


arm a litigant with a weapon of technical- ' 


but to secure 
" (page 


ity against his opponent, 
revenue for the benefit of the Btate, 
5189. i 

Where an order in regard to Court-fees 


happens to be in favour of the plaintiff, it . 


does not mean thatitis against the de- 
fondant, though it may operate “to the 
detriment of the revenue." (See 8.12 of 
the Court Fees Act ) . 

As has been pointed cut in Kulandat 
Pandichi v. IndramaRamaswami (3) which 
I have just cited, where the order is un- 
favourable to the plaintiff it may reault in 
great hardship to him, and the interests of 
justice may demand that the High Oourt 
should at ofce rectify the error, without 
waiting tillthe suitis finally decided and 
an appeal is then filed, But if the lower 
Court's order which is favourable to the 
plaintiff happens to be wrong, there is an- 
other remedy open, which is quite adequate, 
as the mistake can be corrected by the 
Appellate Court under s. 12 of the Oourt 
Fees Act, which uses language which is 
very significant. It runs thus : — 

"But whenever any such suit comes 
before a Court of Appeal, reference or revi- 
Bion, if such Court considers that the said 
question has been wrongly decided to the 

etriment of the revenue, it shall require 
the party by whom such fee had been 
paid to pay somuch additional fee as would 
have been payable had the question been 
rightly decided, and the provisions of a. 10, 
para. (it) shallapply.” 7 

There is very little authority on this 
point, but such authority as there is, sup- 
ports the view I am disposed to take, In 
Falkner v. Mahommad Syed Ali (5) the 
learned Judges point out the difference be- 
tween a case where the order isin favour 
of the plaintiff and where it is against him 
and expréss the view that whereas a civil 
revision petition lies in the latter cage, it 
does notin the fermer. I have come to 
the conclusion that the petition fails and 
it is dismissed with costs, : 

V. N, V. Petition dismissed. 


(5) 86 Ind. Oas. 853; 29 O. W. N. 627 at p 6 9; A. T. 
R. 1925 Cal 814. 


"*Pageot 43 B.—[Ed.] . 
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MADRAS HIGH COURT. 
Oivin Revision Perition No. 786 or 1928, 
October 16, 1928 
Present:—Mr. Jog'ice Walsh. 
RAMALINGA LYER—Dagrenpant— 
PETITIONER 


versus 
SANKARA NARAYANA AYYAR— 
PLAT NTIFF— RR-PONDHNT 

Civil Procedure Code (Act V of 1908) s. 118, 
Q XXVI, rr. 1, 4—Application to examine witness on 
Commission on ground of tl-health, grant of—Revision 
—Interference. 

An application to examine a witness on commission 
on the ground of illness may be allowed even though 
the Witness lives beyond the jurisdiction of the trial 
Oourt and beyond the limits under which he i 
compellable to attend and give evidence in perso 
under O. XVI, r. 19, Civil Procedure Code, and 
where the trial Oourt has in the exercise of its 
discretion allowed the examination of such a witness 
on commission the High Court will not interfere 
with the order in revision. [p. 846, col. 2.] 

Petition, under sB. 115 of the 
Civil Procedure Code and s. 107 of the 
Goverpment of India Act, praying the High 
Oourt to revise the order of the Court 
of fhe District Munsif of D^arapuram, 
dated the 5th May, 1928 in I. A. No. 338 of 
1928 in O. 8. No 64 of 1928. 

Mr. Watrap 8, Subramania Iyer, for the 
Petitioner. : 

Messrs. T. M. Krishnaswami Iyer &nd 
K. V. Ramachandra Iyer, for the Respond- 


ent. 

JUDGMENT.—This is a petition to 
revise the order of the District Munsif. 
of Dharapuram in J. A. No 338 of 1928 
in’ O. 8. No. 64o0f 1948 to examinea wit- 
ness, on commission, It isnot denied that 
the witness lives beyond the jurisdiction 
of the District Munsif's Court and beyond 
the limits under which he is compellable 
to attend and give evidence in person 
under O. XVI,r 19, Oivil Procedure Code. 
The order, therefore, is one passed under 
O.XXVI, r. 4, though the, reason for 
passing the order is the alleged ill-health 
of the witness. 'The petitioner claims 
some property as having come to him from 
his éather; the defendant claims it as having 
bought it from the witness in question. 
The latter is an aged High Court Vakil 
who has retired from practice. The pfaint- . 
iff has summoned him as his witness to 
show, I understand, that the sale deed 
was executed in the name of the defend- 
ant for plaintiff's benefit. The witness 
certainly appears to bean important wit- 
ness in the case. The question is whe- 
ther the order of the District Munsif is 
one that can or oughtto be revised. This 
is nota case where the reasons on which 
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the Oourt has acted, if they were true, 
would not be amongat the grounds under 
which a commission could be issued 
under this Order. The cases quoted, 
Somasundaram Chettiar v. Manickavasaka 
(1) and Sreenivasa Aiyyangar v. Ranga 
Atyangar (2), are cases where the reasons 


given, evenif true, did not authorise a, 


commission being issued. In Somasunda- 
ram Chettiar v. Manickavasaka*(1) a com- 
mission was issued because the witness re- 
presented “that he persanally knew nothing 
of the matters connected with the case, 
that his evidence was unnecessary, that 
it had not been the practice for him to 
appear before the Court aud give evidtnce 


and that he had been examined on com- 
ission in several eases by this and other 


K 


7 Qourte." In Sreenivasa Aiyyangar v. Ranga 


Aiyangar (2) the Court-granted the com- 
mission a3 itsimply foundethat the wit- 
nesseswereold. Inthesecases,there wasevi- 
dently an order, without jurisdiction which 
could be interfered with in revision. In 
the present case, the application for com- 
mission was made on the grouud that the 
witness was too ill to go to Court amd it 
is clear that the order was granted on this 
ground. What is sought to be made out 
is that the medical certificate and the evi- 
degce before the Court did not justify the 
Court's conzlusion. I am, therefore, doubt- 
ful whether under such circumstances a 
revision petition will lie at all. 


However, I will deal with the medical 
certificate and with the order. I find it 
difficult to accept the contention of the 
petitioner's Advocate that the power of the 
Court to issue commissions is more restrict- 
ed under O, XXVI, r. 4, than it is under 
O. XXVI,r..1. Prima facie, as thetext 
stands, itis r. 1 which obviously intro. 
duces restrictions which are not found 
under r, 4(1)(a), and most of the cases which 
the learned Advocate for the petitioner 
cited before me to support his view have 
been cases where the plaintiff himself asked 
tobe examined on commission. That is 
obviously a different matter. The plgint- 
iff having his choice of venue is clearly not 
entitled, exceptfor yery strong reasons, to 
ask “that he should be examined on com- 
mission outside the jurisdiction of the 
trying Oourt. The argument for the peti- 
tioner on thisepoint,as I understood it, 
was that, as the party has no legal right 
that summons ehould be issued to his 


(1) 31 M. 80; 3 M. L. J. 246, 
(2) A. L R, 1987 Mad. 524; (1927) M. W. N. 218, 
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witnesses if they are not compellable to give 
evidenee, therefore, the Court should be 
even more loath to grant commissions on 
such application than it would be if the 
witness lived within its jurisdiction. I 
have not foundsuch a doctrine laid down 
anywhere and it does not appear to me to 
be quite reasonable. Atthe same time it 
is clear that the Oourt, in allowing a wit- 
ness whe is capable of appearing for being 
examined in Court to be examined on com- 
misshp is depriving the opposite party 
of an important privilege and may perhaps 
be said to beacting without;jurisdiction.- 
The only case quoted where the person to 
be examined on commission under O. XXVI, 
r. 4 was not the plaintiff ia Panchkant Mitra 
v. Panchanan Saha (3), but the matter there 
was quite different. The pasties sought 
to be examined were the two defendants 
and it was the plaintiff who wished to 
examine them. A medical certificate was 
put in on the 5th February, 1924, to the 
effect that the Ist defendant had been 
ailing for about a monthand had grown 
weak, that he required rest and medica- 
tion for a length of time and would not 
be able to undertake any journey within 
two months. The certificate about the 
2nd defendant stated that he was suffering 
from dysentry and was unable to move 
about and that it would take one month 
more to recover perfectly. A commission 
was issued as prayed for on the 22nd 
February, 1924, On the 13th March, 1924, 
the petitioner applied for a re-considera- 
tion of the said order but the learned 
Muueif refused the application with the 
following order: “Plaintiff's petition for 
re-considering the order passed regarding 
the issue of commission cannot be en- 
tertained now as the commission fee (has 
been) deposited and the interrogatories 
filed." In that case the medical certificate 
granted to the let defendant was dated 
the 30th January, 1924, and its had been 
merely stated therein that he would 
not be able to undertake any journey 
within two months. The medical certificate 
for the 2nd defendant was dated the Ist 
February, 1924,and stated that he would 
take a month to recover. Therefore on 
the 13th March, 1924, when the application 
for the re consideration of the order issuing 
the commission was put in, there waa 
no evidence at all that the 2nd defend- 
ant was too ill to appear in Court and 
as regards the let defendant, it was quite 


"d 84 Ind. Cas. 9, 39 O. L. J. 508; A. I, R. 1924 Oal, 
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possible that he was able to do so and 
at the most he should have been ‘able to 
attend Court on the 30th March, 1924. 
Order XXVI, r.8is very clear that evi- 
dence taken on commission should not be 
read as evidence inthe suit without the 
consent of the party ag&ins; whom the 
same is offered, unless for the reasons 
stated in sub-cl. (a) or unless under sub- 
cl. (b) the Oourt in its discretion dis- 
penses with the proof of any af? the 
circumstances mentioned in sub-cl, (a). 
Whatever practice may have grown up, 
the terms of the section are clear and his 
Lordship the Ohief Justice has remarked in 
Phanindra Krishna Dutt v. Promatha 
Nath Malia (4) that the Privy Council has 
laid down that they must be followed. The 
case, therefore, in Panchkari Mitra v. Pan- 
chanan Saha was as regards one 
witness a clear violation of O. XXVI, 
r.8 without any reason at all, and as 
regards the other witness a failure at least 
to keep this rule in sight. In the present 
case, ib is not and cannot possibly be 
contended that in considering the medical 
evidence that the witness was tooill to 
attend Court, a more stringent view should 
have been taken if the witness was living 
ai such a distance from the Court that 
he was not compellable by summons than 
if he lived within its jurisdiction. In this 
case, the witness sought to be summoned 
is admittedly a retired High Gourt Vakil 
aged about 60 living in à somewhat remote 
spot about 66 miles from the Court. The 
medical certificate was as follows: — 

“I, T. N. Subramaniyan, L. M. & S, Re- 
gistered Medical Practitioner, do hereby 
certify that Mr. V. Rama Ayyar, B.A. B.L., 
of Srinivasa Nallur, Musri Taluk, is in a 
bad state of health and I solemnly and 
sincerely declare that to the best of my 
judgment his condition of health is 
such that travel or physical strain will be 
extremely prejudicial for his safety and 
in the best interest of his health he should 
not attempt to travel out of his village." 

“Statement of the condition of, Mr. V. 
Rama Iyer, B. A, B.L, aged about 60 
years. He is suffering from Chronic 
Bronchitis, Dilatation of the heart, weak- 
ness and Paralysis agitans,” ` 

The medical certificate is dated 27th 
March,. 1928. The present petitioner put in 
a counter affidav& in which he denied the 
illness. Though he made certain state- 
ments in para. 9 that the witness was 


(4) 108 Ind. Cas. 880; A. I. R. 1928 Oal, 431; 32 0. W. 
4. 128; 55 C. 748. 
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moviag about and travelling to various 
places, he did not call any evidence in 
support of it. The order ofthe learned 
District Munaif is as follows:— 

“This is an application for the issue of 
8 commission to examine a witness at his 
residence in Srinivasa Nallur, 

“The application is opposed. 

"The wititess is admitted to be an old 
man and though a High Court Vakil he is 
seid to have now.settiled down in his 
village giving up practice at the Bar. 

“The application is supported by a medi- 
eal certificate, Though notice of this 
applfcation has been given to the respond- 
ent and he has had sufficient time, there 
is only the bare allegation of the interested 
party, defendant-respondent, that the 
witness is healthy. Ifthe respondent's case 
were true he might have got the witness 
examined by another medical man and 
prodaced a certificate in support of his 
contention, 

“The medical certificate has been given 
by a registered medical practitioner. J 
see mo sufficient ground on the materials 
placed before me to suspect it. The 
certificate states that the witness is suffer- 
ing from a complication of diseases and 
suggests that he could not safely be asked 
to undertake a tedious journey by a motor 
car or bus for a long distance. This 
Court is far away from all Railway com- 
munication and is accesssible only bya 
motor or other conveyance, 

“There does not appear to be much sub- 
stance in the objections of the respondent. 
The contention that the application is 
premature is rather novel in the face of 
the express provisions of law that all 
applications for commission must be made 
as early as possible, 

“There does not appear to be much sub- 
stance in the other objection that the 
respondent has had no time to obtain 
copies of records. The allegation that the 
defendant respondent is a near relation of 
the parties is not denied. The allegation 
in Sra. 9 of the plaint is that the re- 
spondent was looking after tha litigation 
on behalf of the plafntiffs father. This 
does not appear to have been specifically 
denied. Some of the records produced by 
the respondent are certified copies in the 
suit which appear to havé been obtained 
long ago by the respondent. Iam unable 
to appreciate the force of this objection 
either, Paragraph 6 of the counter does 
not deserve any serious notice as a res- 
ponsible statement. It is urged that the 
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opposition is only to delay the trial and 
make this evidenee of the witness un- 
available, Having regard to the terms of 
the medieal certificate, I think that the 
petitioner is entitled to an order for the 
examination of the witness on commission. 
Tne respondent can cross-examine the 
witness even before the Commissioner.” 

The rest of the order need not be quoted. 
The order is diffuse and not very artigtic 
and no doubt the learned District Munsif 
was wrong in expecting the defendant tô 
have the witness medieally examined, 
which he had no power to do if the 
witness were unwilling, but the finding 
is in substance that the witness is unable 
from illness to attend the Court. It 


. canaot be said that such a finding has no 


basis looking to the medical certificate. It 
has been argued that none of the three com- 
plaints from which the medital certificate 
states that the man is suffering is by itself 
very dangerous or fatal, but it is quite 
possible that the complication of all the 
three may be dangerous. At any” rate, 
thereis the distinct statement that “his con- 
dition of health is such that any travel or 
physioal s:rain would be extremely pre- 
judicial to his safety" and the meaning of 
these words, I take it, is that he will run 
a serious risk of death by being forced to 
attend Court. I do not think that the 
objection that it was not the witness 
himself that applied for his examination 
on commission is of any importance. In 
Phanindra Krishna Dutt v. Promatha Nath 
Malia (4) his Lordship Rankin, O. J., 
observas: “Given the factthat the Court 
is satisied under r. 1, O XXVI, that the 
person is sick and unable to attend Court 
and that the Court has exercised its 
discretion as to whether in those circam- 
stances a commission should issue and has 
issued a commission, I am clearly of 
opinion that that discretion cannot be revisád 
under s. 115, Uivil Procedure Uode, whether 
the judgment of the Court below on this 
interlocutory application consists of a 
complete treatise on the subject ena 
incomplete treatise on the subject.” The 
learned Advocate foy the petitioner has 
placé great reliance on some remarks of 
the Privy Council in Satish Chandra 
Chatterji v. Kumar Satish Kantha Roy (9). 
It may pe noticedsthatthat was a regular 
appeal. The question whether the order 


(5) 73 Ind, Oas, 381; 39 O. L, J, 165; A. L R. 1923 
P. Q. 73; 45 M, L. J, 363; 28 0, W, N. 327; 33 MLL, T, 
825 (P. O.). 
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passed could have been revised was not in 
question and the priacipal matter was the 
credibility to be attached to the evidence 
given oa commission under such cir- 
cumstances. It is not clear from the 
report whether the order for commission 
was issued under Q. XXVI,r lor O XXVI, 
r. 4, Is isimpossible to say what the 
medical certificate in the case was, for it 
was not even before the Privy Oouuncil, 
Their, Lordships state: “The date of the 
medizab certificate mentioned in this order 
ofthe 2nd Dacember is not given. No such 
document is to be found in the printed 
book, but in the list of omitted exhibita at 
page XX is tobe found this description: 
‘Medical certificate given. Satish Chandra 
Ohatterji, dated 195h July, 1916," . The 
order of the Subordinate Judge passed 
on the 2ist June, 1916, was as fol- 
lows:—'"I think the defendant should 
not be compelled to attend Court for depos- 
ing ashe has got a big hydrocele from 
which watery substance comes, and he is 
not in a position to move to a distance 
from his house". Tasir Lordships observed 
that this was nota fit case for exempting 
the witness from attending ‘Jourt and that 
he might have been provided with & chair 
in Court, In the absence of the medical 
certificate in this case, especially as the 
learned Subordinate Judge did not find in 


terms that the witness was too ill 
to attend or was physieally 
unable to attend Court, I do not 


think that this case is of much use where 
this Court is asked to interfere in revision 
against an ordér based ona medical certifi- 
cate which clearly implies that the witness 
is suffering from sickness and infirmity and 
unable to attend Court. 

Something has been mentioned by the 
petitioner's Advocate that this Court might 
order the transfer of the suit to the Court 
of the District Munsif of Kulitalai which 
is apparently only 13 miles away from the 
residence of the witness sought to be ex- 
amined. I have, however, no such applica- 
tion before me, and if it is to be made it 
must be rhade bya separate motion. 

I find no reason to interfere in revision 
with the order passed. The petition 
fails and is dismissed with costs. 

Y. NL Y Petition dismissed, 
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MADRAS HIGH COURT. 
LasrrB&s Partent ÁPPRAL No 183 or 1927, 
September 13, 1928. : 
Present:—Sir Murray Coutts Trotter, Kr., 
j Ohief Justice. and Mr. Justice 


Walsh. 

KIDAMBI SAMBAMURTHIIYER 
—PRTITIONBR—A pPHLLANT 
Versus 
E. RAMAKRISHNA IYER AND OTHERS 

—]INSoLvRNTBS— RESPONDENTS. 

Provincial Insolvency Act(V of 1990), 88.4, 27,75 
(2)—Order granting extension of time for applying 
for discharge—Order set aside on appeal—Second 
appeal to High Court, whether lies. 

Under 8.75 (2) ofthe Provincial Insolvency Act, 
no second appeal lies to the High Court aguinst an 
appellate order of & Distriet Judge reversing an 
order of & Subordinate Judge granting an extension 
x time for applying for discharge under s. 27 of the 

ct, . 


Letters Patent appeal against the judg- 
ment of Mr. Justice Jackson dated the 
28th June, 1927, and passed inA. A.A. 
O. No. 120 of 1937, preferred to the High 
Court against an order of the District 
Court, Madura, dated the 16th February, 
1927, in C. M. A. No, 201 of 1926, preferred 
against that of the Oourt of the 
. Subordinate Judge, Dindigul, dated 
the 7th August, 1926, in M. P. No. 223 of 
1925, in I. P. No 21 of 1922. 

Messre. K. V. Sesha Aiyangar, N. R. 


Ragavachari and V. C. Seshachari, 
for the Appellant, 

Mr.T. 8. Anantharaman, for the 
Respondents. 

JUDGMENT.—This is an appeal 


against the judgment of Jackson, J., in 
appeal against the order of the District 
Oourt of Madura in O. M. A. No. 201 of 
1926 which was preferred against the 
order of the Subordinate Judge of 
Dindigul dated 7th August, 1926, in M. P. 
No. 228 of 1425. The original order granted 
an extension of the time auring which to 
apply fo' iiseharge under s 27 of the Pro- 
vincial Insolvency Act, Un appeal tothe 
District Court this order was reversed. 
The appeal against the order of the Dis- 
trict Oourt is laid to the High Court. Mr. 
Justice Jackson held that no appeal lay 
evidently unde tne proviso to s. 75 (2) 
Section 75 (2) runs as follows:—'‘Any such 
person aggrieved by any such decision or 
order of a District Court as is specified in 
Sch.I,cometo or made otherwise than in 
appesi from an order made by a Subor- 


dinate Court, may appeal to the High 


Court." 
This order is one made under Sch. I 
and quite obviously on the terms of the 


SUNDARAVADIVBLU MUDALIAR V, ANRAY SOWOAR. 


847 


section there is no second appeal in the 
matter. It has been sought, however, to 
arguefrom the second proviso tos. 75, 
that the order can be taken to be one 
under 8 4of the Act and a second appeal 
lies against any order passed unders, 4 
on &question of law. To say that this 
order is passed unders 4 amounts to say- 
tog that every order under the Act can 
be brought, under a. 4 and that, therefore, 
a second appeal lies on a question of 
law against every ,order passed under the 
Act. That isto render the schedule and 
the plain proviso of s. 75 (2) meaningless. 
A sort of analogy was sought to be drawn 
froméhe Civil Procedure Code but that 
does not,in our opinion, apply. There 
is nothing in the decisions quoted in that 
analogy which renders one part of that 
Act inconsistent with another where, as 
here, the effect is to wipe out a definite 
proviso as to appeal. It isa settled prin- 
ciple of construction that an Act must be 
construed, if possible, consistently with 
itself. We, therefore, find against the 
contention and dismiss the appeal with 
COBÍB. 


V.N. Y. Appeal dismissed. 


MADRAS HIGH COURT. 
Orvin Raviston Pgirrion No, 1084 
oF 1927, 

November 26, 1928. 
Present:—Mr. Justice Ramesam., 

A K. SUNDARAVADIVELU 
MUDALIAR-—GARNISHER— PETITIONER 
Versus 
ANRAY SOWOAR AND ANOTHHR— 
PrAiNTIPF—DROKEE-HOLDER AND DBgBNDANT— 
JuDGMBNT DBBTOR— RESPONDENTS. 
Presidency Small Cause Courts Act (XV of 1882)— 
Rules under the Act, r. 88—Garnishee proceedinge— 
Registrar, power of, to inquire into claim which ia sub- 

ject-mdher of suit before Small Cause Court. 

The jurisdiction conferred by r. 33 qf the rules 
under the Presidency Smalle Cause Oourts Act to 
enquire into the liability of a garnishee is only? in 
a case ‘where s suit might be instituted in the Oburt, 
i e, when a suit has not actually been instituted 
and does not authorise ths Registrar to inquire into 
a claim which forms the subjectematter of another 
awit beforea Judge of the Small Cause Court, 


Petition, under 5.115 of Act V of 1908 
and s. 107 ofthe Government of India Act, 
praying the High Oourt to revise the 
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garnishee order dated 9th May, 1927, and 
passed by the Registrar of the Oourt of 
the Small Oauses, Madras, in E. P. No. 
939 of 1927 in Suit No. 9799 of 1926 on 
the file of the Court of Small Causes, Mad- 
Tas. 

Méesrs. V. Viswanatha Sastri and N. 
Panchanatha Sastri, ior the Petitioner, 

ORDER.—This is a Civil Revision 
Petition filed against an order of the Re- 
istrar of the Presidgnpy Small Oause 
urt in execution of Suit No. 9799 of 1926. 
The decree-holder applied for recovery of 
the decree amount from a debtor of the 
judgment-debtor referred to as the gar- 
nishee in the order of the lower Oourt. 
The garnishee appeared by Vakil on the 
day fixed and did not state his pleas that 
day, but asked for time to state his pleas. 
The Registrar's earlier narration of the 
facts is not inconsistent with the petitioner's 
present allegation that he asked for time. 
The petitioner files an affidavit that he 
asked for the time. This is not contzadict- 
ed—the respondent not caring to appear 
before me, Itseems to me that the allega- 
tion must be true and I accept it. The 
orderofthe Registrar on the record is ad- 
journed to lst March, 1927. 

If the garnishee admitted the amount 
claimed and had no dispute and did not 
ask for time there is no need for the 
adjournment. By consent the matter was 
adjourned to 4th March, 1927 and again 
adjourned to 9th March, 1927. If there 
was no dispute, there is no reason for these 
adjournments. On 9th March, 1927, the gar- 
nishee filed an affidavit stating that he 
did not owe to the judgment-debtor as 
much as was claimed by the decree-holder 
and that a suit was pending before the 
3rd Judge of the Small Oause Court...... 
it being SuitiNo. 15954 of 1926. When a 
guit was actually pending and being cpn- 
tested in apother part of the same Court, 
it isridiculous to state that there was no 
dispute. The counter-affidavit filed by 
the decree-holder does not deny the fact 
of the filing and pending of the SuiNo. 
15954 of 1926 but expressly admits it. 
Hoy the Kegistrar ean, on a perusal of 
the affidavit and its connected records, 
come to the conclusion that the sum was 
due on 18th February, 1927, passea my 
comprehension." What the connected re- 
corda ef the affidavits are or can be, I am 
notable to see. The defendant began to 
contest 8. O. 8. No. 15954 of 1926 in Janu- 
ary 1927 and how the whole amount 
claimed can ba found to be due on 18th 
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February, 1927, on the ground of no dispute 
is equally intelligible. 

But apart from the above incongruitieg 
and irregularities of the Registrar's order 
his order seems to me to be passed without 
jurisdiction. The jurisdietion conferred 
by r. 33 of theryles ofthe Small Causes 
Oourtto enquire into the liability of the 
garnishee is only in a case "where a suit 
might be instituted in the OCourt". This 
meang that itis a case when a suit was 
not actually instituted. Obviously that 
rule could not have intended that the 
Registrar should enquire into a claim 
which isthe subject of another suit in 
the same Court and contemplate the pos- 
sibility of conflicting decisions by the 
Registrar and a Judge of the Small Cause 
Court, 

In a case when a suit has been institut- 
ed the duty of the Registrar was to await 
decision of the Judge. In the present case, 
the Suit No. 15954 of 1920 was decided by 
the 3rd Judge on 30th January, 1928, and 
it was held that only Rs. 450 was due out 
of which a portion was paid to the decree- 
holder in No. 1524 of 1926 and it was also 
observed that the defendant may raise the 
question ofthe validity of that payment 
in execution and not that. Rs. 700 and odd 
was due to the plaintiff—a conclusion totally 
inconsistent, with the Registra.’s conclu- 
sion. The Registrar's order is without 
jurisdiction and irregular as it waa based 
on misconception of what happened be- 
forehim. I set aside the Registrar’s order. 
The amount of the decree was paid by 
the garnishee (i.e. defendant in S. O, S. No. 
15954 of 1926) in Court. The decree-holder- 
respondent may pursue his remedy against 
it if it is still ia Court. I am informed 
that it was drawn by the decree-holder 
in S. O. 8. No. 15954 of 1926 but I have 
nothing to do withit. The lst Respondent 
must pay the costs of the petitioner here 
and in the Court below. 1 


Y. NL Y. Order set aside. 
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BOMBAY HIGH COURT. 
ORIGINAL Civir. . 
August 24, 1928, 


Present :—Mr. Justice Kemp. 
Inre STANDARD ALUMINIUM & 
BRASS WORKS Lr». 

Companies Act (VII of 19189, s. 162 (vi)— Winding 
up of Company on contributory's bih aon Aa ear 
and equitable ground, meaning of—Hjusdem generis 
rule, application of—Substratum of Company dis- 
appearing,” meaning and effect of. : 

In cases where a contributory petitions efor a 
winding-up, two matters must from first t$ last be 
kept in view. The first is the unwillingness of the 
Court to interfere with shareholders in the manage- 
ment of their own affairs, including the question 
whether the business shall be continued or not, and 
the second is that there is, in fact, jurisdiction in an 
extreme case to wind up a Company at the instance 
of a contributory, notwithstanding that he is not 
supported bye majority ofthe shareholders. This 
jurisdiction has been frequently asserted and ex- 
eal 8] under the ‘just and equitable' clause. [p. 851, 
col. 

The discretion of the Court under s. 162 .vi), 
Companies Act, is not limited by the application of 
the ejusdem generis rule In other words, the Court's 
power to order a winding up is not confined to cases 
where grounds exist analogous to those mentioned 
in the previous clauses of the section. The words 
‘just and equitable’ are words of the widest signifi- 
cance and do not limit;the jurisdiction of the Oourt 
to any case. It isa question of fact and each case 
must depend on its own circumstances. [p. 851, col, 
2; p 852, col. 1.] 

he Court has discretion to order a winding up on 
the und thatthe substratum of the Company” 

isappesred. “The use of the expression “the 
substratum of the Company has disappeared” tends to 
imply that the Court would on this basis, be justified 
in ordering a winding up on acontributory's peti- 
tion, ifthe whole or substantially the whole of the 
aid up capital had dissppeared. Therefore, the 
urt would not be justified in interfering so long 
as the Company has, with the capital*which remains 
whether already paid up or still uncalled, a chance 
of producing profit in the way in which it was in- 
tended to be produced. If, however, the attainment 
of the objeots of the Company has become impos- 
sible or obviously impracticable, there would appear 
tobeno reason why the Court should not oraer & 
winding up, [p. 852, col. 1.] : 

Petition by ashare-holder to wind up the 
Standard „Aluminium and Brass Works 
Limited. , T 

Mr. B. J. Desai, for the Petitioner. 

Mr. M. V. Desai, for shareholders in 
support of the Petition. : 

Mr. M. L. Manekshah, for the Company. 

Mr, B. J. Wadia, for the opposing share- 
holders. aL f 

JUDGMENT.—This isa petition by a 
Bhareholder for winding up the Standard 
Aluminium and Brass Works, Limited, 
The Company was registered in February 
1920 with an authorised capital of 25 laĉs 
divided into 25,000 shares of Rs. 100 each, 
Re. 55 being called upon each share, the 
tota] amount of the paid-up capital, includ- 
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ing sums received .on certain forfeited 
shares re-issued, being just over rupees 
seven lacs. The petitioner is the registered 
holder of 5 shares and is supported by 
certain other shareholders alleged to hold 
about 1600 shares. It has since appeared, 
however, that certain of these persons had 
“their shares forfeited five or six years ago, 
and are no longer on the register of the 
Company, & fact which reduces the 
number of the shares held by the supporters 
of the petition to about 600. The petition is 
opposed by the Oompany and by share- 
holders to the extent of about 6,500 shares. 

The ground on which the petition is 
presented is that it is just and equitable 
within the meaning ofs. 162 (vi) that the 
Company be wound up. There is little 
dispute as to the actual figures which 
represent the, working of the Company 
during the past five or six years, and 
indicate its present financial position. It 
would appear from the figures set out in 
para. 12 of the petition, which are taken 
from the balance sheets duly drawn up at 
the end of each financial year, that at the 
end of March 1922 there was a loss of 
about Rs. 88,500, and at the end of March 
1923 a further loss of about Rs. 73,0.U. 
Thereafter the losses continued but ina 
diminished form,—the losses for 1923°24, 
1924 25, and 1925-26 averaging roughly 
from fifteen to sixteen thousand rupees, 
The last published balance-sheet shows 
that in the year ending February, 1927, loases 
had risen again to 44,000 rupees, I 
understand from the statement of Counsel 
apposing the petition that if has been 
ascertained on a rough caleulation that 
there was also a loss, although only of about 
Ra. 5,000, in the year ending March 1928, 
No figures, however, have been produced, 
and there is nothing on affidavit in that 
connection. 

The above being the losses incurred 
during the last few years, the present 
position of the Company, so far as its 
assets are concerned, is indicated in para. 2 
of th® affidavit of Mr. Todiwalla, Chairman 
of the Board of Directors, Mr. B. J. 
Desai, who appeard for the petitigner 
criticised certain of the figures there, 
appearing with a view of showing that, 
they were exaggerated. The Rs, 62,456, 
for example, is not in Íffbt the present 
value of the machinery referred to; it is 
the fixed capital expenditure incurred on 
that machinery, leas the amount deducted 
on account of depreciation. If the original 
cost was inflated, as appears to be admitted, 
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it is clear that. that cost less depreciation 
would not represent the true present value. 
But, however that may be, it is in the cir- 
cumstances comparatively a small matter. 
Taking the figures shown as strictly correct, 


: it appears that the assets of the Company at - 


the present moment, namely :— s 
Ra. 50,000 in fixed deposit, 
Rs, 62,456 machinery, ° 


Rs. 28,000 stock, E 

Rs. 16,000 outstandings, . 

Rs. 6,000 in current account with the 
Bank 


n 3 

: amount to Rs. 1,062,456. 
In addition, there is some portido of 
certain unsatisfied decrees of the face 
value altogether of Rs, 35,000. On a 
generous calculation, the assets might 
approach Rs. two lacs, although Rs. 1j 
lacs would seem more probable. What then 
does this imply? It means that out of 
seven lacs capital already referred to, at 
least five lacs have entirely disappeared. 
Itis true that the debts are few und the 
Oompany can in no way be said to be in 
an insolvent condition. It is a postion, 
however, which, in the absence of some 
satisfactory explanation of past losses and 
an assurance in regardto thefuture, might 
‘wel give rise to serious anxiety in the mind 
of any shareholder. 

In addition to the above facts, it should 
be added that a previous petition forthe 
compulsory winding up of the Company 
had been presented by a shareholder about 
the year 1922, but had been dismissed as 
a result ofa metting of shareholders held 
on the directions of the Court, where ata 
large majority had apparently expressed 
themselves in favour of a voluntary 
winding up. Nostep, however, was taken 
to put the Oompany into voluntary 
liquidation, and, although the question 
was thereafter from time to time re-agitated, 
nothing was in fact done. 

In their report to the shareholders, dated 
February 4, 1927, the auditors, Messrs. 
8. B, Billimoria & Oo., wrote as follows :— 

“The Profit and Loss Account shwa a 
net loss of Rs. 16,294-7-10, which is mainly 
due,to the lean profifin trading. Otherwise 
the establishment and overhead charges 
are leas as compared with the last year’s 
figures, It isto be noted with regret that 
the Company h89 been saddled with heavy 
recurring losses year after year, and 
unless some reconstructive measures 
are taken to place the affairs of the Company 
ona sound basis,the whole of its capital 
Will be wiped out.” 
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In commenting on the &bove statement, 
the difectors in their report, dated February 
16, 1°97, observed: — x 

" Your directors inquired of the auditors 
as to what suggestion they proposed to 


make in connection with the said 
statement, wher they stated that they 
would suggest that the bad debts. 


should be written off and the capital of 
the Company should be reduced. Your 


"directors are not in favour of the said 


suggestion and they would prefer to take 
the Oompany into voluntary liquidation. 
It is forthe shareholders to consider the 
matter and the directors will be glad to 
know the views of the shareholders at the 
next meeting." 

What happened at the next» meeting and 
the action taken are described in the 
dated March, 9, 1928, 
viz.: > 

“Tn the last annual general meeting of the 
Company, views had been expressed by 
slmost all the shareholders present then 
to have the Company taken into voluntary 
liquidation, In accordance with the desire 
expressed by the said members, the 
directors considered the matter and 
consulted the solicitors of the Company 
and they have come to a conclusion that 
they should wait till the suit filed by the. 
Company against the past directors is over, 
whieh suit is expected to reach hearing 
shortly. And after the said suit is over 
they would take the necessary steps in the 
direction.” 

I am told by Oounsel that the suit 
referred to was filed in 1924, and stands 
at present 141s& on the prospective list of 
Davar, J. Lts decision would, therefore, not 
appear to be imminent, 

lshould add, while I am dealing with 
the question of the suggested voluntary 
winding up, that, whatever the wishes of 
the shareholders may have been in the 
past and whatever the circumstances may 
have been in which those wishes were ex- 
preesed, it isa fact now which is frankly 
admitted by Mr, Desai for the petitioner, . 
that there bas been a change of front, 
and at the present juncture there would 
be no probability of the petitioner ever 
suceeeding in getting the requisite major- 
ity of ehareholdere in favour of voluntary 
winding up. Apart, therefore, from the 
light that may be argued *o be thrown on 
tts affairs ofthe Company by the fact 
that until recently the majority’ of the 
shareholders had desired a liquidation, that 
mere faot is not in itself very "material. 
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-to the present petition. It cannot, for ex- 
ample, in my opinion, be argued that what 
might be called a partial fulfilment of the 
condition of cl. (i) of s. 162 can be 
given any weightin considering whether 
it is just and equitable within the meaning 
of ol. (vi) of that section that the Com- 
pany should be wound up. 


, Before passing on to consider the explana- 
tions offered by the Oompany, and the legal 
aspect of the whole matter, I ouglft per- 
haps to notice that, in spite of the admit- 
tedly serious state of affairs that has arisen 
as a result of the heavy losses sustained 
and in spite of the acknowledged fact that 
the shareholders have in recent years fre- 
quently, if not indeed consistently, been 
demanding that the Company be wound up 
voluntarily, the usual allegation, the mak- 
ing of which it is apparently so difficult to 
resist in these cases, has been put forward, 
namely, that the petition has not been 
presented bona fide. 


The petitioner holds, it is said, only five 
-shares, and, therefore, even if the Company 
goes on to utter ruin, stands only to lose 
a matter of Rs. 225. He has, it is added, 
given in his affidavit an incorrect version 
vigorously referred to as ‘‘false and false 
to his knowledge," of what happened at 
the general meeting of April 14, 1928, 
althoagh itis obvious that the version he 
actually gave, so far as it is material at 
all, tells sufficiently against his case. He 
isa great friend, it is alleged of one of 
the old managing agents, and, is in addition 
a friend of a close friend of one of the old 
directors, and this petition has been filed 
with a view of embarrassing the Company 
in the prosecution of a suit filed against 
those agents and directors. A further ob- 
ject with which the petition has been 
. presented is stated to be the shielding of 
one of the old managing agents, who, with 
his son has been adjudicated insolvent 
-and to avoid their public examination so 
far as their dealing with the Oompany are 
concerned. The motives attributed, with 
the somewhat unfair reflections they involve 
on the zealand ability of the official liqui- 
dator and Official Assignee, and the efficacy 
of winding up proceedings generally, were 
wisely not developed in argument. I have 
considered them and the grounds on which 
they are based, and have come to the 
conclusion that they may. safely be gis- 
-Tegarded, and the petition examined on 
its merits without any atmosphere of preju- 
. diee being introduced. 


“IM re STANDARD ALUMINIUM & BRASS WORKS LTD. 


$51 


It has been said—I refer more particular- 
ly tothe remarks of Kekewich J. in In re 
Bristol Joint Stock Bank (1) that in cases 
where a contributory petitions for a wind- 
up, two matters must from first to last be 
kept in view. The first is the unwilling- 
ness of the Court to interfere with share- 

"holders in the management of their own 
affairs inckuding the question whether the 
business shall be continned or not, and 
the second is that, there is, in fact, juris- 
diction in an extreme case to wind up a 
Company at the instance ofa contributory, 
notwithstanding that he is not supported 
by% majority of the shareholders, The 
jurisdiction referred to has frequently been 
asserted and exercised under the “just and 
equitable" clause. The corresponding 
clause in the Act of 1882, viz., 8. 128 (e), ran 
as followa:— , 

"(e) whenever forany other reason of a 
like nature the Court is of opinion that 
it is just and equitable that the Company 
should be wound up." 

Whether the initial words above quoted 
which found no place in the correspond- 
ing English seetion (8. 7 of the Act 
of 1862), were intended to restrict the 
powers of the Court or not, and 
however even the wide terms of the com 
responding English section may at ‘one 
time have been interpreted, it is now clear, 
both from the more recent English author- 
itfes on the point and frum the significant 
change in the wording of the clause in the 
present s, 162 (vi) to accord with that of 
the English Act as interpreted by 
those authorities that the discretion 
of the Oourtis not to be considered as 
limited by the application of the ejusdem 
generis rule. In other words, the Oourt’s 
power to order a winding up is notcon- 
fined to cases where grounds exist ana- 
logous to those mentioned in the previ- 
ous clauses of the section. . 

For the correctness of this view I need 
only refer to the judgment of the Privy 
Oouncil in v. Blackwood, Lid. 
(2)* In that case the observations of 
Neville, J., in In re Bleriot Manufacturing 
Aircraft Company (B) were quoted with 
approval including the following passage 
(page 255*):— 

“The words ‘just and equitable’ are words 

oP . 


(1) (1890) 44 Gh. D. 703 at p. 710: 59. L. J. Oh. 722; 
62 L. T. 745; 38 W. R. 574; 2 Mog. 150, 
a (1924) A a. 783: 93 L, J. P O. 257; (1924) B & 
O. K. 209; I3L L T. 719; 68 8. J. 735; 40 T. È R. 732. 
(3) (1916) 33 T. L. R. 253. i ; 
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of the widest significance, and do not limit 
the jurisdiction of the Court to any case. 
It is&question of fact and each case must 
depend on its own circumstances.” 


1 have emphasised this point because it 
has seemed to me that cases, which are in 
fact mere illustrations of the sort of cireum-, 
stances in which a Oourt will normally 
consider it just and equitable *o order a 
winding up, are apt to be put forward as 
indicating both the limks to be set to tlre 
Court's discretion and the circumstances in 
which a Court must definitely interfere. It 
is admitted, for example, to take a common 
type of case, that where a Company was 
formed to take over a particular mine and 
the title to the mine has altogether failed, 
or was formed to work a particular patent 
and it has turned out that the patent 
cannot be obtained, a situation would arise 
where it would be in the discretion of the 
Court to ordera winding up on the ground, 
as it is put, that the substratum of the 
Oompany has disappeared, The use'of the 
expression “the substratum of the Company 
has disappeared” tends to imply that*the 
Oourt would, on this basis, be justified in 
ordering a winding up on & contributory's 
petition, if the whole, or substantially the 
whole, of the paid-up capital had dis- 
appeared. In such a case the substratum 
of the Company, using the terms in an 
ordinary colloquial sense, might certainly 
be said to have disappeared. I am not 
sure, however, that that is what is reall 
intended by the decisions under this head. 
The contract by which shareholders are 
bound inter se is that the capital they have 
subscribed, or have agreed to subscribe, 
is to be applied tothe objects specified in the 
memorandum until the requisite majority 
has determined that the business shall be 
discontinued and I doubt whether the Court 
would be justified in interfering, so long as 
the Compafiy has, with the capital which 
remains, whether already paid-up or still 
uncalled, a chance of producing profit in 
the way in which it was intended ip be 
produced. If, however, the attainment of 
the objects of the „Company has become 
impossible or obviously impracticable, 
there would appear to be no reason why 
the Oourt should not order a winding 


up. - 


Similarly, where a majority of the share- 
holders are using their power unfairly, or 
where there is something in the manage- 
ment and conduct of the Company which 
shows the Court that the minority are 
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being oppressed, it would be just and equit- 
able to interfere. 

Iv this view of the law, then, let ma 
consider the position and prospects of 
E aed as disclosed by the affidavits 

6d, 

The Company was incorporated in 1920, 
the principal objects for which it was 
established being:— 

(1) To carry on the business of merch- 
ants in, aluminium, brass and other metals, 
and manufacturers of and dealers and 
workers in articles of aluminium, brass or 
other metals, 

(2) To carry on any business relating to 
the wiring and working of aluminium, 
brass and other metals and the production, 
manufacture, and preparation af any ‘other 
materials which may be usefully or con- 
veniently combined with thesaid business, 
ete., ete., 
and various other objects more particularly 
specified, incidental to, or necessary for 
the convenient carrying on of the above 
business. : 

It is alleged, and I think I may say 
admitted, that for the first two years, at 
any rate up to the end of 1922, the affiairs 
of the Company were thoroughly mie- 
managed. Machinery and stock were 
purchased at exaggerated prices, and the 
vast initial outlay seemed to draw in its 
train nothing but loss. In December 1922, 
however, the old directors were removed, 
and this was followed in February 1923 by 
the removal of the old agents. A detailed 
report by the,auditors, dated September 27, 
1923, discloses acts of apparently gross 
mismanagement on the-part of the old 
directors and managing agents. Accord- 
ing to this report, the heavy losses for the 
years ending March 1922 and March 1923 
respectively, to which I have already allud- 
ed, were attributable mainly to three 
causes: . 

(4) Leakage in stock; 

(ii) Heavy depreciation in values caused 
by the rash purchases in January and Feb- 
ruary 1921, and 

(iii) The possible suppression of receipts 
on account of sales and outside work 
done, 

From that time forward the Company has 
apparently, under its new management, 
endeavoured to do all it could to cut down 
expenditure. No new agents were ap- 
pSinted. The registered office was removed 
to the factory, the charges for rent and 
office establishment being saved. The 
directors’ fees were cut down front Rs, 30 


- 
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to Rs. 10, and in fact, I understand, no fees 
have been claimed or paid. Ineurance 
premia, which, under the old managment, 
-had amounted to something like Rs. 4:000 a 
year, owing, ib is alleged, to the inflated 
amounts for which the stock was insured 
and the high rate paid by the old agents to 


offices in which they were personally . 


interested, were reduced to a sum of bet- 
ween Rs. 200 and Rs. 300 a year. But in 
apite of these efforts, further losses were, 
as I have said, incurred from year [o year. 
It is suggested thatallthistime there was 
what was called a "gross profit" in the 

trading account.” I think it would be un- 
wise to lay too much stress on this "profit." 
For example, it was said to be Rs. 2,920 for 
the year ending March 31, 1927, and 
the ‘figura is apparently ascertained by 
debiting to that account only the cost of oil, 
coal, fuel, etc , electrical energy and wages 
of the factory employees. The other 
obvious expenses do not appear in that 
account, and are only met with in the 
profit and logs account. The serious fact 
remains that the comparatively insignifi- 
cant increase in the value that was added 
to the raw material purchased by the 
working of the factory, was wholly wiped out 
by the heavy expenses incidentally incurred. 
There were, however, it is true, other debit 
items which went to turn the result into 
heavy loss, and which 1 think it would be 
unreasonable to call either incidental or 
normal, but which were directly or indirect- 
ly due to the previous mismanagement 
complained of, These are placed under 
three heads, in para. 10 of the Chairman's 
affidavit, as follows: — 

(a) loss incurred in selling brass articles 

which had remained with the Company at 
the time of removal of the managing agents, 
and which those agents had palmed off on 
o Ms Company at very high and exorbitant 
rates; . 
(b) payment of law charges incurred in 
connection with the various acts of mis- 
conduct and mismanegement and breaches 
of duty on the part of the eld directors and 
managing agents, and in respect of suits 
filed to recover the large amounts which 
were due from the friends and nominees 
of the managing agents, and in respect of 
suits filed for recovery of amounts due in 
respect of forfeited shares, and 

(c) -writing off bad debts incurred 
during the time of the old manage- 
ment, 
< Aa to the above, I think there isa good 

deal in the Company's contentions as to law 
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charges and the writing off of the bad 
debts. Details of these charges and how 
they come to be incurred are given in the 
affidavit I have already referred to, and I 
do not propose to deal with them further 
than to say that I think they put a some- 
what different complexion on the matter. 
Honest efforts appear to me to 
have been made to enforce tbe 
Oompany's rights, and although those 
efforts have resulted in more than one 
instance in a deorge which is not likely to 
prove fruitful, it would be unfair to say 
either that the present management is to 
blame for that, or that it has frittered away 
theeCompany’s capital. It is not reasonable 
to suppose that these heavy charges will 
recur indefinitely, and I see no reason, on 
the whole, to believe that the Oompany will 
not shortly be in a sounder position than it 
has been for tke last six or seven years. It 
is alleged, and not denied that not only was 
there a heavy slump in the market recently, 
but the depression caused by that slump 
was accentuated by the disruption of the 
Association of Aluminium Merchants 
which occurred in the year 1925. This 
Association has, however, it is said, recently 
been reformed, and the increase in prices 
already resolved on will come into effect in 
September of this year, with a prospect of 
brighter times for the Company. : 

Whether the expectations formed by the 
Company are over sanguine or are likely to 
be realised, I do not feel called upon to 
consider, but would adopt, with respeet the 
veiw expressed by Lord  Oairns in 
In re Suburban Hotel Co. (4), where he 
observed (page 791*):— 

"This Company may become suocsessful, 
or may continue to be unprofitable, as I 
believeit has hitherto been; and it may, 
therefore, hereafter reappear in this 
Oourt under different circumstances, but 
itds not for this Court now to pronounce, 
and, above all, not for this OCaurt to pro- 
nounce on opinion-evidence, that this is 
likely to be an unprofitable speculation; 
and that, therefore, at the wish of a 
miffrity of shareholders, against the will 
of a large majority, the Oompany should be 
wound up and putan tnd to.” ‘ 


I, therefore, dismiss the petitiom with 
costs, one set of costs to be paid to 
the Company, and one jp the opposing 


contributories, I have heard Mr. Desai on 
(4) (1867) 2 Oh. 737; 36 L., J. Oh. 710; 17 L. T. 22. L, 
W.R 1096, 


*Page of (1867) 3 Ob. —[Ed. 
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the question of cosis,and I see no reason 
to deprive the Uompany or the opposing 
contributories of the costato which I think 
they are entitled. I do not think there 
was anything in their conduct 
either improper or likely to make the 
petitioner believe that he had a right to 
baye the Oompany wound up by the Court. 
He took the risk of not being able to 
make out a case. The contribufories were 


entitled to oppose, and in my judgment he 
failed, . * 


B. L Petition dismiseed. 


BOMBAY HIGH COURT. 
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Mr. Justice Murphy. 
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EMPEROR-OrroarTB Parry. 

Penal Code (Act XLV of 1860), s. 186—Obstruction 
to public servant acting ultra virea—Offence—Bombay 
Land Revenue Code (V of 1879), ss, 102, 108 1O4— 
Land Revenue Rules, rr. 1 7,18— Survey Settlement, con- 
ditions for introduction of—Notice of introductton— 
Revision of rates—F resh notification, necessity of. 

If the order under which a public servant acts 
is illegal or ultra vires any obstruction caused to him 
Ta oe under s 186, Penal Code. 
p. 855, col. 

When the introduction ofa Survey Sett i 
legal, the mere fact that certain eid dn 
were required to be observed under p Govern- 
ment resolution were not observed would not nullif 
the auae ? the introduction of the Settlemo&t. 
p. 856, col. ú 

The necessity of a fresh sanction an 
notification under r. 18 of the Land R A 
in the event of Government raising the rates pro- 
posed by the Settlement Officer is not preseribad b 
any section of the Bombay Land Revenue ds 
or by any rules made thereunder and even if a 
notification inviting objections be presumed to have 
been gaven, it would not nullify the effect of the 

' introdugtion of the Survey Settlement under s. 10? 
completed by the sanction accorded by the Govern- 
$ed the notification under r, 18, [p. 856, col 

. ~ 


Criminal appeal (transferred b th 
High Court of Bombay) apalna don. 
vietion and sentence passed by the Second 
Class Magistrate at Deogad. . 
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Mr. Jayakar (with him Mr. G. B. Chitale), 
for the Appellant. 

P. B. Shingne, Government Pleader, for 
ihe Opposite Party. 

UDGMENT. 

Patkar, J.—In this case, the accused, 
a land-holder in the village of Jamsande, 
was, according to the prosecution case, in 
arrears to the extent of Rs, 198-9 on ac- 
count of land revenue forthe year 1926-1927. 
On his failure to pay the same though 
demand was made several times, the mam- 
latdar ordered the recovery of the arrears 
plus one-fourth fine unders. 148 of the 
Land Revenue Code by attachment of the 
accused's moveable property. The com- 
plainant Balkrishna Ganesh Parulekar, the 
Talathi, went to the accused’s house on 
June 30, 1927, for recovery of the arrears 
and fine, butthe accused refused to pay 
the arrears on the ground that the demand 
was not legal. The complainant attached 
a drinking vessel of copper which was 
forcibly taken away by the accused from 
the peon’s hand. The accused was, there- 
fore, charged under s. 186 of the Indian 
Penal Code with causing obstruction to a 
public servant in the discharge of his pub- 
lic functions. Theaccused was convicted 
and sentenced to pay a fineof Rs. 100. The 
appeal preferred by the accused to the 
District Magistrate was transferred on the 
application of the accused to the High 
Court. 

The accused’s case in the lower Court 
was that he did not snatch the copper pot 
from the peon, but that on the accused tel- 
ling the sepoy that he would snatch it, he 
placed it down. The accused, therefore, 
contended that there was no obstruction in 
fact, and that if there was an obstruction, 
the obstruction was notin the discharge of 
the complainant’s public functions on the 
ground that the levy of the assessment was 
illegal, that the complainant was not dis- 
chargin g his public functions, and that his 
act in levying the assessment was ultra 
vires. 

It is clear from the evidence of the com- 
plainant And the witness Sadu (Ex. 7), and 
the Panchas (Exs. Band 9), and from the 
Panchnama (Ex. 6-B), that there was an 
obstruction in fact offered by the accused 
to the complainant in that the copper veerel 
was snatched by the accused. This finding 
is not challenged before ug It is urged on 
behalf of the accused that if the levy of 
the assesament by the complainant was, 
illegal, the functions in the discharge of 
which he was obstructed were not publie 
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functions. Reliance is placed on the deci- 
sions in the cases of Queen-Empress v, 
Tulsiram (1) and Emperor v. Kadarbhai 
Usufalli(2) in support of the contention that 
if the order, under which the public serv- 
ant acts, is illegal or ultra vires, any ob- 
struction caused to him would not be punish- 
able under s.186. Itis'urged on behalf 
of the aceused that the order for the levy of 
the assessment was illegal as the incregeed 
assessment was not dus from the accused 
forthe year 1926-1927. On July 5, °1926, 
Government sanctioned the rates which 
were varied to 33 per cent.from 22°63 per 
cent. the rates proposed by the Settlement 
Officer. Reliance is placed on 1, 17 in 
Anderson's Manual at page 1l, and on the 
Survey and Settlement Manual, page 403, 
and it is urged that there ought to be two 
notifications, one District notification in 
the formof appendix I to the Land Re- 
venue Code and a second notification in the 
Gazette in the form given at page 403 of 
the Survey and Settlement Manual. It is 
further urged that if Government raised 
the rates proposed by the Ssttlement Offi- 
cer, a fresh notice ought to be issued nnd a 
fresh opportunity of objection must be 
afforded before the ordera become final, and 
reliance is placed on Government Resolu- 
tion No. 6141 of 1903, and note 19 at page 
8 of Anderson's Manual. It was suggested 
by reference to Ex. 23, relating to the vil- 
lage of Vada, under which objections were 
invited within two months from the date 
of the notification, i. e., July 24, !926, that 
the Government started fresh proceedings, 
and that on August 26, 1926,* Government 
Resolution No. 3937 was issued declaring 
that the assessmenta referred to were fixed 
fora period of thirty years commencing 
with the revenue year 1926-27 and ending 
with the revenue year 1955-56. The noti- 
fication No. 3937 dated August 26, 1926, 
was published on September 2, 19284 before 
the expiry of two months given by Ex. 23, 
It is, therefore, urged that there was an 
omission to declare the sanction of Govern- 
ment under s. 102, that there was an omis- 
sion to issue a District notification and 
that Government was bound to wait for 
two months according to the notification, 
Ex. 23. Itis further urged that ifthese 
contentions are not correct andthe intro- 
duction of survey settlement took place on 


(1) 13 B. 168. r 
. (2) 103 Ind Caa. 593; 29 Bom. L. R. 987, 28 Or. Le 
J. 105; A. I. R. 1937 Bom. 483; 8 A. I. R. Cr. R, 346; 
&1 B. 896, . < 
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September 2, 1926, by Government Resolu- 
tion No. 3937, the introduction was in the 
revenue year 1926.27, and under s. 104 of 
the Land Revenue Code, remission ought 
to have been given for the excess revenue ` 
for the year 1926 27, 

It is urged,on the other hand, by the 
dearned Government Pleader that only two 
conditions are necessary for the introduc- 
tion of thé survey settlement, first, the 
sanction of Government under s. 102, and 
second, notice of *tke same in accordance 
with the rules made by the Governor-in- - 
Oouncil; that Government sanctioned the 
rates by Government Resolution No. 3937 
dated July 5, 1926, Ex. 17-A, that the 
notice unders. 103 was given by beat of - 
drum inthe villageand a written notice 
was posted inthe Ohavdi under r.18 of 
the Land Revenue Rules in Anderson's 
Manual at page 12, and the introduction of . 
the survey settlement was, therefore, legal- 
ly effected in the revenue year 1925-26; 
that the Government Resolution No. 3937 
dated “August 26, 1926,and published in 
the Bombay Government Gazette, of Beptem- 
ber*2, 1926, was the notice of declaration 
under s. 102of the Land Revenue Code; 
that Ex. 23 dated July 24, 1976,relied on 
on behalf of the accused, related only to the 
village of Vade, and there is no evidepce 
in the case that& similar notification was 
issued with regard to the village of Jam- 
sande in question, and that the survey set- 
tlement having been introduced in 1925-26, 
the excess rates were not leviable during 
that year and were leviable in the year 
1926 27, and, therefore, the -order of the 
mamlatdar levying the increased assessment . 
from the accused for the year 1926-27, was 
legal. It is not disputed that if the levy of 
the assessment was illegal the accused 
would not be guilty under s. 186 oftha 
Indian Penal Qode. The question, there- 
fore, is whether the order for levying 
the increased assessment in the year 1926- 
27 was legal. 

Under the old s. 103 of the Land Revenue 
Code the introduction of the survey 
settlement was effeoted by announcement 
on the spot of the reviasd assassment for 
each survey number, "Theold s. 103 of the 
Land Revenue Oode was amended by 
Bombay Act VI of 1913, s. 46, which lays 
down that when the levy of the assessment. 
fixed under ss. 100 and 101 upon any lend 
has been sanctioned under s. 102, and 
notico of the same has been given in 
accordance with the rales made by the 
Goveroor-in-Council in this behalf, the 
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settlement shall be deemed to have been 
introduced with respect to the lands of 
which the assessments have been sanctioned. 
Two conditions are, therefore, laid down 
under s. 103 to validate the introduetiom of 
the survey settlement, first, the sanction 
under s. 102, and second, the notice in 
accordance with the rules made by the 
Governor-in-Oouncil. It is clear from 
Ex. 17-A, Government Resolution No. 3937 
dated July 5, 1926, that Governmént 
sanctioned the rates for the various classes 
of land recommended by the Commissioner 
and by para. 7 intimation was given 
that the revised rates should be introduced 
during the current year 192526 And 
guaranteed for the period of thirty years, 
and by para. 8 that the petitions of 
objections disclosed no grounds which 
would lead Government to modify the 
orders then passed. Under r, 18 
published at page 12 of Anderson's Manual, 
the notice required by s. 103 shall be given 
by beat of drum in the village for which 
the assessment has been sanctioned and a 
written notice shall be posted in the Ohavdi 
or some other public place in the villake. 
Tt appears from the evidence of Balkrishna, 
Ex. 6, that the notification according to the 
rule was published by the Police Patil in 
the yillage on July 26, 1926, and it is found 
by the lower Court that the prosecution 
has satisfactorily proved that the notice 
was duly published in the village by beat 
of drum and also by posting thesame in 
the temple asrequired by r. I8 and that 
was done in the year 1925-26. It would, 
therefore, follow that there was the introduc- 
tion of the survey settlement in the year 
1925-26, as the "revenue year," according 
to s. 3, cl. (22) of the Land Revenue 
Code, means "the period from, and ex- 
clusive of, the thirty-first July of one 
calendar year until, and inclusive of, the 
thirty: first July in the next calendar year." 
The Government resolution having 
sanctioned the rates and the notice under 
r 18 having been given in the revenue 
year 1925-26, it would follow that the 
revised settlement was introduced in That 
year. Under s. 104,the difference between 
the eld and the new assessment was liable 
' to bee remitted in the year 1925-26, and 
‘the revised assessment was liable to be 
levied from the year 1926-27. 

With regard fo the contention that 
according to Government Resolution No. 
6141 of 1903 and note No. 19 in Anderson's 
Manual at page 8, when Government raised 
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the rates proposed by the Settlement Officer, 
a fresh notice must be issued and a fresh 
opportunity of objection must be afforded, 
it is sufficient to state that these are 
departmental orders and have not the force 
of a legislative enactment or stabutory rules. 
If the introduction of the settlement in 
1925-26 was legal uhder s. 103 of the Land 
Revenue Code, the mere fact that certain 
formalities, which were required to be 
observed under a Government resolution, 
were fiat so observed, would not nullity 
the validity of the introduction of the 
survey settlement unders. 103. : 
With regard to the notification, Ex. 23, 
of July 24, 1926, inviting objections, it is 
urged by the learned Government Pleader 
that that notification refers to the village of 
Vade, and it is not proved that a similar 
notification was issued with regard to the 
village of Jamsande,‘and that the Talathi 
Anant Pandurang, Ex. 18, examined on. 
behalf of the accused, was not questioned 
on this point. Assuming, however, that a 
similar notification was issued with regard 
to the village of Jamsande, there is no 
provision in the Land Revenue Oode which 
would nullify the effect of the introduction 
of the survey settlement under s. 103. The 
notification Ex. XXIII is a notification 
given in the form printed at 
page 347 of Joglekar’s Land Revenue Code 
inviting objections of the village com- 
munity within two months according to 
the Government Resolution No. 8414 dated 
September 14,1916, printed at page 345 of 
Joglekar’s Land Revenue Code. It appears 
that in the present case, the settlement 
having been introduced by the sanction 
accorded by Government by the Resolution 
of July 5, 1926, and by the notice under 
r, 18, the notification inviting objections 
was superfluous. The Government Resolu- 
tion No. 3927 dated July 5, 1926, Ex. 17-A, 
by pana. 8 states that “petitions of 
objections disclose no grounds which would 
lead Government to modify the orders now 
passed," The necessity of a fresh sanction 
and a fresh notification under r. 18 in the 
event of Government raising the rates 
proposed by the Settlement Officer is not 
rescribed by ny section of the Land 
evenue Code or by any rules made there- 
under, and even ifa notification invit- 
ing objections be presumed to have 
been given for the village of Jamsande 
with which we are conc&rned, it would 
not nullify the effect of the introduction of 
the survey settlement  under.s. 103 which: 
was completed by the sanction accorded by 
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Governmentand the notification under r, 
18. It would appear from Government 
Resolution No. 8057, dated Decentber 22, 
1900, printed at page 359 of Joglekar's 
Land Revenue Oode, that the revision 
survey settlement must be held to have 
been introduced in the year in which the 
provisionally sanctioned" assessments are 
announced under s. 103 and not in the year 
in which the modifications to which those 
assessments may have been declared liable 
are brought into operation. It gjfpears 
from Government Resolution No. 15544, 
dated December 28,j1917 printed at page 375 
of Joglekar's Land Revenue Code, that it 
was the intention of Government that if an 
increase beyond the rates porposed by the 
Settlement Officer was ordered, a further 
opportunity for objection should be allowed 
the increased rates being held as provision- 
aland subject to reconsideration if objec- 
tions, if any, were received. 

The Resolution No, 3937 dated August 
26, 1926, on which reliance is placed on 
behalf of the accused, expressly states that 
notice of the sanction has been given in 
accordance with the provisions of s. “103, 
and that recital must obviously refer to the 
Government Resolution Ex. 17-A, of July 
5. 1926. The resolution further says that 
the revision survey settlement has thereby 
been introduced into the said villages, and 
that in exercise of the powers conferred by 
s. 102, the Governor in Oouncil is pleased 
to declare, all the assessments therein refer- 
red to, fixed for a term of thirty years 
commencing with the revenue year 1926- 
27 and ending with the revenue year 1955- 
56. The Resolution, therefore, on which 
the accused relies, is a resolution of declar- 
ation of rates leviable from the year 1926- 
27 to 1955-56. The year of introduction is 
not necessarily the year of levy. Section 
103 provides that when the assessment has 
been sanctioned and when the notice has 
been giten in accordance with the rules, 
the survey settlement shall be deemed to 
have been introduced, ands. 104 provides 
that the revised assessment shall be levied 
from the next following year, and.the de- 
claratidn under s. 102 would refer toa fixed 
term of years during which the rates which 
have been sanctioned would belevied. The 
Government Resolution dated. August 26, 
1926, and published on September 2, 1926, 
js, therefore, a resolution under s. 102 de- 
elaring the asSessment, with such monet 
tion as may be deemed necessary, fixed fora 


°” term of years not exceeding thirty. 


It gppears from page 35€ of Joglekar's 


MOLESAWAR JANARDAN GOGATE V. EMPHROR, 


857. 


Land Revenue Code, that for some time 
the year of introduction of revised rates 
was an intermediate year between the expiry 
of the last settlement and the beginnings 
of the new guarantee. It appears that Gov- 
ernment have now directed that a revised 
settlement should generally be introduced 
„in the last year of the former settlement 
and that if the excess of the old assessment 
over the revised reduced assessment has 
been collected in this last year, refund 
should not be made,but the amount recover- 
ed in excess should be deducted from the 
assessment due in the following year. . 

Government, by its departmental rules, 
may make changes as to the collection of 
the revenue, but the Government Resolu- 
tions which are not consistent with the 
Land Revenue Code have not the foree of 
law. If,as a matter of fact, a notification 
inviting objections had been issued for the 
village of Jamsande as it had been issued 
for the village of Vade, it would have been 
proper to reconsider the provisional rates, 
whielt were sanctioned and notified so as to 
result in the introduction of the revision 
sufvey settlement, if the objections were 
upheld by Government; but, the legality 
of the survey settlement validly introduced 
under s. 103 cannot be nullified. 


We think, therefore, that the revision ^ 
survey Bettlement having been validly in- 
troduced in the year 1925-26 the levy of 
the increased assessment for the year 1926- 
27 was not illegal. 


It is further urged on behalf of the accus- 
ed that assuming that the revision settle- 
ment was properly introduced, on arithme- 
tical calculation more than what is due 
has been ordered to be levied from the 
accused. Reference has been made to 
Ex. 16-A and to the statement of the 
accused Hx. 5-A, para. 2, and it is 
urged that the assessment has been levied 
ata higher rate than the ore sanctioned 
by Government, and the attachment to 
recover such increase is illegal, The Tala- 
thi Anant Pandurang, examined on behalf 
ofthe accused, proved that after the re- 
vision the accused was liable to pay 
Rs. 36 9 11 and Rs, 24-7 as local fund. He 
has not been questioned as to whether the 
excess has been properly caloulated, and as 
to whether more than what is sanctioned is 
sought to be levied “fom the accused. 
There are not, therefore, sufficient materials 
in the case to prove that more than what 
is sanctioned is sought to be levied from 
the accused. 
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The last point urged on behalf of the 
accused was that the assessment on his 
Survey No. 221 was reduced from Rs, 15 to 
Rs. 6-1-0 according to Government Reso- 
lution No. 7322 dated August 7, 1914, and 
reliance is placed on Ex. 150 and 
Ex, 24. It is further urged that there 
was no increase with regard to khari land 
in the revision survey and reliancg is placed 
on Ex. 22 in which there is no increase 
shown with regard to khart land. It 
appears, however, from Bk, 24 that the” 
assessment on khari land was reduced in 
the Ratnagiri District with regard to twenty- 
six villages to the extent of Ra, 3,888. 6, 
and that with regard to the land, Survey 
No. 221,the assessment was reduced from 
Rs. 18 to Rs. 6.1.0, It does not appear, 
however, that the classification ofthe land 
was changed. It is urged on behalf of 
ihe Orown that Ex. 22 is with reference 
to the village of Vade, and does not relate 
to the Jamsande village. Assuming, how- 
ever, that a similar notification was igsued 
with regard to the Jamsande village, it does 
not necessarily appear that there was, a 
separate classification of khari lands in 
this District. The lower QOourt on this 
point observes: — 


“The printed form of notice might con- 
tain As many classes of land as are applica- 
ble to the several Districts inthe Presidency 
but only such as are applicable to this 
District are to be taken into account here, 
Of course if khari land is not separately 
treated in the Survey Records of this Dis- 
trict and no separate maximum rates sanc- 
tioned for such class of land, the column 
for the proposed increase in respect of such 
land isleft blank as has been done in the 
case of sandy land given in the same form 
of notice.” 


It appears from Ex. 23, that with regard 
to the pulan and nokird lands no increase 
has been sho¥n in Ex. 22, and it is not 
proved that there was & classification in this 
District with respect to khari, pulan and 
nokird lands. It appears from the repert 
of the Settlement Officer that only four 
classes of land, viz, kharif, rabi, warkas 
gnd bägayat, are referred to in the report 
ofthe Assistant Settlement Officer, Devgad 
at pages 42 and 43. and also in the report of 
the Settlement Offiagr at gages 61 to 63, and 
in the report of the Oommissioner at pages 
70and 71. Farther, only four classes are 
mentioned in Ex. 17A, Government Regolu- 
tion dated July 5, 1926, namely, rice, rabi, 
warkas and bagayat being sub-divided 
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into agri &nd dongri. I think, therefore, 
that it ig not shown that the khari land 
was xot included in the rice land though, 
its assessment was reduced. With regard 
to the assessment of Ohikhli Khajan, referr- 
ing to Survey Nos, 223-1, 224-1, and 224-8, 
it appears to bethe mame of the field, and 


eif there had been a corresponding reduc- 


tion of the assessment, evidence would have 
been forthcoming with respect to this land 
as hag been adduced with reference to 
land S8&rvey No. ; 221 by Ex. 15-0. It 
further appears that with respect to Survey 
No. 221, which is described aa "Valku" and 
not “Ohikhali Khajan" the survey assess- 
ment is raised from Rs. 6-2-6to Rs. 7-11-0. 
That must be in accordance with theincrease 
in the assessment of the rice land, -and 
the previous assessment of Rs. 15 is not 
restored but the assessment of Rs. 6.1.0 by 
Ex. 15-O has been taken as the basis 
for the increase in the present calculation. 
By Ex. 16A Rs. 6-2-6 has been raised 
to Rs. 7-110. The original assessment is 
shown to be Rs. 6-26 though the assess- 
ment was reduced to Rs. 6-10 by Ex. 
15-0. ltis not contended that amount of 
Rs. 6 2-6 shown as the original assessment 
in Ex. 16-À was wrongly entered. How- 
ever that may be, it is not shown that khari 
land was classified separately from the other 
lands in the revision survey and that it was 
exempted from increase by the introduction 
of the revision survey settlement. 

I think, therefore, that the levy of the 
assessment for the year 192627 was not 
illegal. 

1 would, theréfore, confirm the conviction 
and sentence. 

Murphy, J.—Appellant is a land-hold- 
er of the village of Jamsande in the Deogad 
Taluka of the Ratnagiri District and has 
been convicted by the Second Olass Magis- 
trate, Deogad, under s. 186, Indian Penal 
Code, of dbstructing a public seryant in 
the discharge of his public functions by 
resisting the attachment of his moveable 
property for an arrear ofland revenue. He 
has been fined Rs. 100, and ordered, in 
default of ‘its payment, to suffer twenty 
days’ 1igorous imprisonment. 

The High Court has by its order of March 
27, 1923, transferred the appeal for 
hearing to ifself. 

Though the matter comes up in the guise 
of acirminal appeal, it is reajly a challenge 
of tke legality and propriety of the revi- 
sion settlement of the Deogad Taluka, as , 
appellants position throughout has been 
that the sum for which attachment was. 
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sought to be levied, was not legally due 
from him, it being the difference between 
the old and the new assessment imposed 
by the revision survey anda fineof 25 per 
cent for contumacy. 

The revision settlement report was drawn 
up by Mr. B. B. Vaidya and submitted on 
May 3, 1923, through the usual channels. 
Government passed orders on iton July 5, 
1926, and the result of these orders was an 
enhancement of the demand, varyipg in 
the different groups in which the viltages of 
the Taluka are placed. Later, Government 
ordered thatthe term of the new settle- 
ment should be for thirty years, the usual 
period. f 

The relevant sections of the Land Re- 
venue Code are ss. 102, 103 and 104. The 
statutory requirements are, that Govern- 
ment should "fix" the assessment, for a 
ferm of years not exceeding thirty (8. 102) 
and then by s. 103, when this has been 
done, “and notice of the same has been 
given in accordance with rules made by 
the Governor-in-Council in this behalf, the 
settlement shall be deemed to bave been 
introduced with respect to the lands of 
which theassessments have been sanctioned.” 
Section 104, sofar asis relevant, provides 
that the enhanced assessment shall not be 
levied in the year in which a survey settle- 
ment is introduced. There isno other 
statutory requiremont. The rules made 
under s 103, ‘are admittedly rr. 17 
and 18, 


If, therefore, these requirements have 
been complied with, the requisites for the 
legality of the new settlement are all 
present. 

Now the revised assessments were certain- 
ly sanctioned by the Government Resolu- 
tion No. 3937 of July 5, 1926, which directed 
that the revised rates should be introduced 
during the current year, 19252‘, and 
guaranteed for a period of thirty years, and 
it is admitted and proved that notices in 
the terms of r. 17, made under s. 103, were 
given and announced in the village by beat 
of drum. ` 


Bubsequently to this, on August 26, 1926, 
Government issued another notification, 
unders. 103 of the Land Revenue Code, 
declaring the revision setllemént already 
introduced to be fixed fora term of thirty 
years, commenging with the revenue year 
1926-27, and ending with the revenue 
«year 195556. There follows & list of the 
villages of the Devgad Taluka, including 
Jamsande, 


- - 
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A point has been made about the dis 
crepancy between the statement in the 
frst resolution, that the revised settle- 
ment was introduced in the year 1925-26 
and the declaring in the second resolu- 
tion, that its term is from 1920-27, and. 
oneof appellant's arguments is based on 

# thia fact. 

The explanation is that the announce- 
mept and the introduction are identical, 
for the assessment isintroduced by being 
£nnounced. The’ revised assessment comes 
into force in the sense that it is levied, 
inor from theyear after its introduction, 
aia Ba the intention is that rates once 
fixed should be collected for thirty years, 
the guarantee for thirty years should run 
from the year in which the new rates are 
first levied, as the first year of the thiry. 
This would be 1926-27, and there is really no 
discrepancy ahd no illegality in the matter. 

Appellant has, however, raised another 
point inthis connection. On July, 24, 
1926, a notice was issued by the Collector 
stating the rates proposed by the Settle- 
mept Officer and those sanctioned by 
Government, giving concise reasons for the 
increases,and inviting objections to be made 
-within two months by representatives of the 
villages affected. ; 


It appears that by G. R. No. 6141 of J'uly, 
9, 1903, it was resolved that when Govern- 
ment have not accepted the Revision 
Settlement Officer's proposal by enhanc- 
ing them, another notification should be 
published, showing the assessments as 
determined under the orders of Govern- 
ment in Form G. Thisis in faot what 
has been done. Objections may under this 
notice still be made to the proposed group- 
ing, and the maximum rate of a village; 
but to argue, as the appellant has done, 
that the effect of this notice, which is 
issued by the Collector, is to cancel the 
Government resolution intraducing the 
survey, and theone declaring its duration, 
is manifestly wrong. 


Rhe object of the notice is, in fact, 
explained in G. R. No. 15544 of December, 
28, 1917:— M . 

“The attention of the officers concerned 
should be invited to G. R. No. 614% dated ` 
September, 7, 1903, and they should be 
informed that by the issge of those orders, 
it was the intention of Government, that 
if an increase beyond the rates proposed by 
the Settlement Officer was ordered a fur- 
ther opportunity for objections should be 
allowed, the increased rates being held ag 
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provisional and subject to reconsideration 
of objections if any received.” 

These facts and announcements dispose 
of the first eleven points raised by appellant, 
as also point No. 16. 

Appellant's next grievance is aa to his 
‘khajan or khari lands, that is salt rice 
lands, namely items Nos. 3, 4 and 5 in 
the list of his landin Form §-A of 
Jamsande. This shows that the assess- 
ment on these numbers has been enhanced 
six annasin the first; Rs, 1-86 in the 
gecond; and Rs. 2-12-0 in the third case. 
He relies ona G R. No, 7322 of August 7, 
1914. From this document it appears that 
certain khajan lands were re-classified, And 
the assessment was reduced. Jamsande is 
the eighth in the list of the villages in 
which this wasdone and the assessment 
on such lands in it was reduced by 
Rs, 297-12 6 or by about fifty per cent. 
There is nothing in the Government 
resolution to the effect that this assess- 
mentcould not be iocreased at a revision 
settlement. The settlement report refers to 
this matter in the last para ofs. 41 and it 
appears these were reclaimed lands clas@ed 
as sweet rice lands; and that they were 
re-classed, and this objection as now raised 
was made tothe Settlement Officer, and 
is referred toin para 44 of his report, point 
No. 3, and the answer to it is in sub- 
par& 5. The enhancement has been made 
according to the new rates sanctioned for 
the class in which these lands now are, 
they having formerly been in a higher 
class and having been reduced toa lower 
one, and the objection is hollow. 

One more point has been argued as to 
rates, though itis not clearly stated in 
the memo of appeal, unless point No. 14 
is intended to referto it. It is, thatthough 
the enhancement mentioned in the mis- 
apprehended notice of July, 24, 1926, 
Ex. 23,andin the notice Ex. 22 (this 
Exhibit actually refers to another 
village called Wade, and is dated July, 15, 
19.6) on kharif lands is mentioned as annas 
four in the rupee, and so on, the actyal 
increases shown in Hx. No. 16-A, e.g., 
in the first, item "'Shillem" 209/5, 11 
gunthas, assessment Re. 1-00 which has 
‘been increased to Rs. 1-6-0 exceeds annas 
four inthe rupee. There areno materials 
before us for verifying all these calcula- 
tions, nor, except the apriori one, has 
appellant suggested any method by which 
wecan do so, A reference to the Govern- 
ment resolution sanctioning the new 
rates showsthat these are not arithme- 
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tically regular increases. The former rates 
in group 1 were Rs, 8, Rs. 2, Rs. 1-4-0, 
and Rs 12-9 0 for kharif rabi warkas,and 
bagayatand the new. ones are Rs. 10. 
Ra. 2-10, Ra. 1-10-0, and Rs. 15 or Ra. 12 re- 
spectively. The notice Ex. 22 only men- 
tions, as it shows on its face, what the ap- 
proximate increasé works out at for the 
village, namely, annas 4, annas 5, and 
annas 4, and Ex. 16-A relied on by appel- 
lant is a mere list of survey numbers and 
the olfleandnew rates of assessment, and 
does not show the class of the land, on 
which the assessment depends. It is 
enough, however, to say thatit has not 
been shown, as has been asserted by ap- 
pellant, that these calculations are wrong 
arithmetically. , 

Various other objections to the legality 
of the conviction have been taken, but they 
have not been pressed. Such are that the 
burden of proof has been misplaced, that 
the Talathiis not a Government servant 
and was notat the time discharging a 
publie function, that he was not obstructed, 
that all the points arising have not been 
raised and decided by the learned Magis- 
trate, that appellant's action was bona fide 
and that the warrant of attachment was 
ultra vires, I think these objections are all 
lightly made and ill founded. 

Lastly, it has been urged that the punish- 
ment is very severe since appellant only 
wished to test the validity of the new 
gettlement in his village, and paid all hia 
dues directly the original Court found 
against him on this point. 

We are not ih a position to gauge appel- 
lant's motive but it is evident that there 
are ways, other than the one of obstruct- 
inga publie servant in the discharge of 
his functions, by which an effective legal 
decision on the points raised could have 
been obtained. I think the appellant’s con- 
tentions all fail, and since it has been 
proved that he deliberately obstructed the 
levy of an attachment of his moveables 
in due course of law, that his conviction and 


sentence should be confirmed and his 
appeal dismissed, 
B. L, Appeal dismissed, 
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BOMBAY HIGH COURT. 
S&coND Orvin APPRAL No. 549 of 1928, 
July 24, 1928. . 
Present; —Mr. Justice Patkar and 
Mr. Justice Baker. 
MARIA URSULA AND oTHgSRS—DREFRNDANT3 
—APPBLLANTS 
versus 
PANA NAVALAJI & Co.-—PLAINTIFPS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 38. 42447, 102, 
0. X XI, r. 60—Provincial Small Cause Courts Act (LX 
of 1887), ss. 27, 88—Decree passed by Court of Small 

auses transferred to ordinary side—Order tn execu- 

tion, whether appealable—Second | appeal —Decree 

sed against legal representative-—Ezecution against 

al representative of legal representative—Objection 
by latter — Appeal. 

Where & defendant dies during the pendency of 
the süitand,the decree is passed against his legal 
representative and the latter also having died the 
decree is executed against his legal representativo, 
an objection by the legal representative of the 
original defendant's legsl representative that the 
property attached belongs not to the original defend- 
ant but to his legal representative falls under s 47, 
Civil Procedure Gode, on the ground that itis made 
by a representative of a party to the suit and a 
2s on it is, therefore, appealable. [p. 862, col. 
2 


Where a Oourt having both ordinary as well as 
Small Cause Court jurisdiction transfers a decree 
passed by it under the latter jurisdiction to iis 
ordinary jurisdiction for purposes of execution, 
an order passed by such Oourt in the execution 
department would be appealable provided it falls 
under s. 47, Civil Procedure Code. But where the 
value of the suit does not exceed Re. 500 no second 
appeal would be competent. [p 863, col. 1.] 

Second appeal from a decision of the 
District Judge, at Thana, in Appeal 
No. 259 of 1925 reversing that of the First 
Class Subordinate Judge at ‘Thana, in Dar- 
khast No. 71 of 1924. 

Mr. G. N. Thakor, (with him Mr. K. A. 
Padhye), for the Appellants. 

Mr. P. B. Shingne, for the Respondents, 

JUDGMENT. 

Patkar, J.—In this case, the respond- 
ent firm obtained a decree for Rs. 184.8 0 
against the estate of the deceased Niklav 
Bantago Pereira in Small Oause Suit 
No. 324 of 1921. In execution . of that 
decree, the respondents-judgment-creditors 
‘attached the property alleged to belong to 
Niklav. The appellants, the heirs of 
Niklav's brother Sebastian, claimed in 
execution that the property was not liable 
to attachment in execution of «he decree 
against Niklav on the ground that the 
property did not belong to Niklav but 
belonged to Sebastian. The learned Qub- 
ordinate Judge allowed the application 

* and raised the attachment holding that 
the property was not liable to attachment 
“and sale as belonging to Niklay. The 
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respondents-judgment creditors appealed 
to the Distriot Court of Thana. The 
learned District Judge held that the 
property under attachment belonged to 
Niklav, and, therefore, set aside the order 
of the lower Court. 'The heirs of Sebastian 
have filed this second appeal. 

It isurged on behalf of the appellants 
thatno appeal lay to the District Oourt as 
the order of the Subordinate Judge fell 
within the ambit, of O. XXI, r. 60, of the 
Oivil Procedure Code. Itis urged that the 
decree sought to be executed was passed by 
the First Olass Subordinate Judge in Small 
Cawee Suit No, 324 of 1921 and no appeal lay 
to the District Court against the order in 
execution of the decree of the Small Cause 
Oourt under 8.27 of the Provincial Small 
Oauses Courts Act IX, of 1287. It is further 
urged that the finding of the lower Appel- 
late Court was not conclusive and binding 
in second appeal. It is contended, on the 
other hand, that the order of the Subordi- 
nate «Judge in execution fell under s, 47 
ofthe Civil Procedure Code as Sebastian 
was a party tothe Small Oause suit and 
the appellants are the representatives of the 
parties in Suit No. 3:4 of 1921, and the 
question related to the execution, discharge 
and satisfaction of the decree, and an ap- 
peal lay to the District Court. It was further 
urged, on behalf ofthe respondents, that 
the Small Oause Oourt suit was transferred 
tothe ordinary jurisdiction of the First 
Olass Subordinate Judge and an appeal 
lay to the District Court, and further 
that the finding of the lower Appellate 
Court on & question of fact was binding 
in second appeal, 

The first question ia whether the order 
of the Subordinate Judge fell under O. 
XXI, r. 60, or whether it fell under s. 47 
of the Civil Procedure Code. If the ap- 
pellants are considered to be strangers to 
the decree inthe Small Cause Civil Suit 
No. 324 of 1921 obtained by the respondents, 
it is clear that the order of the Subordinate 
Judge would fall under O. XXI, r. 60, and 
wónid be conclusive under O. XXI, r. 63, 
and no appeal would lie to the District 
Court against the orter of the Subordinate 
Judge. lt has, however, been held. that if" 
the property in the hands of the legal re- 
presentative is attachedand the legal re- 
presentative objects to “the attachment on 
the ground thatthe property attached is 
his own property and does not form part 
of the estate of the deceased judgment- 
debtor, the objeation to the attachment 
would fall unders, 47 of the Civil Pro. 
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cedure Code on the ground that it is 
made by a representative of a party to 
the suit: see Murigeya v. Hayat Saheb (1), 
Vengapayyan v. Karimpanakal Parvati (2), 
Kali Charan v. Jewat Dube (3), Madhu- 
sudan Das v. Gobinda Pria Chowdhurant 
(4), and Chowdry Wahed Ali v. Jumaee (5). 


In the present case the decree was obtained” 


by the respondents after the death of 
Nikla buthis brother Sebastian was made 
one of the parties to the guit. The decree was 
passed against the estate of Niklav. If 
Sebastian had been alive and had been 
made a party to the execution proceedings 
and had raised an objection to the execu- 
tion on the ground that the property 
belonged to him and not to Niklav, it 
would follow from the cases cited above 
that the order of the Subordinate Judge 
rejecting his application for raising the 
attachment would fall within the ambit 
of s. 47 of the Civil Procedure Oode, for 
it would be a question arising between 
the parties to the suit or their representa- 
tives relating to the execution, discharge 
or satisfaction of the decree. Does it make 
any difference on the ground that the 
execution is now sought not against Sabas- 
tian but against the appellants who are 
the representatives of Sebastian? The 
dedision in Gokulsing Bhikaramv. Kejans- 
ing Guru (6) would support the contention on 
behalf of the respondents that the objection 
of the legal representative of the defendant 
would fall within s. 244 of the Civil Pro: 
cedure Code of 1882, corresponding to 8. 47 
of the present Code. In Chunilal Asharam 
v. Kashibhai Nathabhai (7) it was held that 
where a creditor sued the father and the 
son, and obtained a decree against the 
estate of the son only, the father, though 
the suit had been dismissed against him, 


was still a party to the suit within the. 


explanation to s.47 of the Civil Procedure 
Code, and „any question arising between 
him and the decree-holder with regard to 
the execution of the decree would have 
to be determined by the Oourt executing 
the decree and not by a separate “uit. 
According , to the explanation to a, 47, 
the defendant, agamst whom a suit has 


(1) 28 B. 237. 

2) 36 M, 501. 

3) 28 A. 51; A. P, (1905) 180. 

i) 210. 34; 4 O.W. N. 417. 
e 4 n B. L. R. 148; 18 W, R, 185; 3 Sar, P.O, J. 139 

(6) 7 Ind. Cas. 457; 34 B, 516; 12 Bom, L, R. 539. 

y 73 Ind. Cas, 419; 25 Bom. L. R. 440; A. L R. 
1923 Bom. 381, E 
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been dismissed, is a party to the suit. 
There -must be a lagal representative 
brought on the record as a party before 
a valid decree is passed against the 
estate of a deceased defendant, otherwise 
the decree would bea nullity: see Shivaji 
Sayaji Gaokar vV.. Vithal Narayan Mirashi 
8), Sebastian was, therefore, a party to the 
mall Cause suit, It would, therefore, 
follow that the decision of the Subordinate 


. Judge. in this case would fall within 


s. 47 of the Civil Procedure Code es it was 
between the plaintiffs and the representa- 
tives of the defendant in the suit and re- 
lated to the execution, discharge and 
satisfaction of the decree. We think, there- 
fore, that the order of the Subordinate 
Judge was appealable to the Digtrict "Court 
as it would amount to a decree under 
B. 2, cl. (2), of the Civil Procedure 
Code. 

The next question is whether the appeal 
to the District Oourt was barred under 
8. 27 of the Provincial Small Cause 
Courts Act, Reliance is placed on be- 
half of the appellants on the decisionsin 


-Mavula -Ammal v. Mavula Maracoir (9), 


Narayan v. Nagindas (10), and Murlidhar 
Damodar v. Sakharam Govind (3). At 
firat sight, thesedecisions would support the 
contention on behalfof the appellants that 
the decree being passed by the First Class 
Subordinate Judge ina Small Cause sait 
an appeal in the execution proceedings 
would be barred under ss. 27 and 32 of 
the Provincial Small Cause Courts Aot. 
In the present ease, the exeoution of the 
decree was transferred by Ex. 8 to the 
ordinary jurisdiction of the First Class 
Subordinate Judge. Under s. 7 (a) (iii) 
80 much of the body of the Code aa relates 
to the execution of decrees against immove- 
able property shall not extend to Courts 
constituted under the Provincial Small 
Oause 'Oourts Act, 1887, or to Caurts exer- 
cising the jurisdiction of a Court of Small 
Oauses under that Act. Under O. L, r. 1 
(a) (31),80 much ofthe schedule as relates 
to the execution of decrees against im- 
moveable property shall not extend to 
Oourts exercising the jurisdiction of-a Court 
of Small Causes under the Provincial Small 
Oause Oourts Act and under O. XXI, r. 82, 
sales of immoveable property in execution of 
decrees cannot be ordered by a Court of 


8) 98 Ind. Oas. 927; 98 Bom. “L. R. 1367; A I. R. 
Bom. 53. 
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(9) 30 M. 212; 17 M. L. J. 376. 


` an 30 B 113. ; 7 Bom. L. R. 641, 


'11) (1899) P. J. 278. oe . 
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Small Oauaes. It was, therefore, necessary 
to transfer the Small Cause Odurt, dec- 
"ree to the First Olass Subordinate Judge's 
ordinary jurisdiction in order to enable 
the Oourt to sell theimmoveable property 
in execution of the Small Cause Court 
decree. Section 34, cl. (a) of the Provincial, 
Small Cause Courts Act regulates the pro- 
„cedure of transfer of execution by a Court in- 
vested with Small Cause Court jurisdiction 
to its ordinary jurisdiction. Undef s. 33 
of the Provincial Small Oauses Courts Act 
a Court invested with the jurisdiction of 
a Oourt of Small Oauses with respect to 
the exercise of that jurisdiction, and the 
same Court with respect to the exercise 
of its ordinary jurisdiction shall for the 
purposes ef that Act and the Code of Oivil 
Procedure, be deemed to be different Court. 
Unders.42 of the Civil Procedure Code, 
"the Oourt executing a decree sent to it 
shall have the same powers in executing 
such decree as if it had beqn passed by 
itself.” Therefore, the First Class Subordi- 
nate Judge’s Court executing the decree 
in its ordinary jurisdiction shall have 
the same powers in executing the decree 
as if it had, been passed by it in its 
ordinary jurisdiction and its order in exe- 
cuting such decree shall according to s, 42 
of the Oivil Procedure Code, be subject 
to the same rules in respect of appeal as 
if the decree had been .passed by itself, 
Therefore,in considering the question of 
appeal regard must be had not to be power 
of the Court which passed the Small Oause 
Oourt decree, but we have 4o consider the 
decree as if it had been passed by the 
First Olass Subordinate Judge in his ordi- 
nary jurisdiction and if the First Claas 
Subordinate Judge had passed the decree in 
his ordinary jurisdiction an appeal would 
clearly lie to the District Court. The order, 
therefore, in execution passed by ihe Firat 
Class Subordinate Judge after transference 
of the decree to his ordinary jurisdiction 
would be appealable to the District 
Court under s, 42 of the Civil Procedure 
Code. This view ie supported by the de- 
cision relied on on behalf of the respondent 
in the ease of Adhar Chandra Gope v. Pulin 
Behary Saha (12). It dces not appear from 
the cases of Mavula Ammal v. Mavula Ma- 
racoir (9) and Murlidhar Damodar v. Sakha- 
ram Gosind (11) whether the execution was 
transferred frofn a Court exercising Small 
Cause Court jurisdiction toa Oourt in its 
‘ordinary jurisdiction. In Narayan v, 
“a 21 Ind. Cas.10; 18 O. W.N. 1085; 20 C.L. J. 
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Nagindas (10) it must be assumed that the 
decree was transferred from the Small 
Cause Court jurisdiction to the ordinary 
jurisdiction asimmoveable property was 
attached in execution. The order in 
execution in Narayan v.  Nagindas 
(10) would, according tos. 42, be subject 
to the same rules in respect of appeal 
as if the* decree had been passed by the 
Odurt executing it. The decree in that 
«ase was for Rs,.155-3-0,and even if the 
decrée had been passed by the First Olass - 
Subordinate Judge in his ordinary juris- 
diction, asecond appeal would not lie under 
8. %02 of the Civil Procedure Code. The 
question whether a first appeal lies against 
the order of the First Class Subordinate 
Court in its ordinary jurisdiction in exe- 
cution of a decree transferred toit from 
ita Small« Cause Court jurisdic- 
tion depends, under s. 42 of the Civil Pro- 
cedure Code, upon the character of the 
tribuual executing the decree and not 
upon” the nature ofthe claim. The con- 
struction of the words “suit of the nature 
cognizable in Oourts of Small Causes" 
in s. 586 of the Civil Procedure Code of 
1882, corresponding to s. 102 ofthe pre- 
sent Gode, does not depend upon the 
tribunal in which the suitis brought, but 
i equally applicable where the suit 
is brought in a Court of Small Causes 
or in any other Court. I think, therefore, 
that though asecond appeal may not lie 
under 8.102 of the Civil Procedure Code 
an appeal lay to the District Court, This — 
view is supported by the decisions in the 
cases of Perumal v. Venkatarama(13), Kand- 
ha Pershad v. Lal Behary Lal (14), Dottada 
Bhimarajuv. Rasibotla Sreerama Sastrulu 
(15) andAtwari v. Maiku Lal (16). It, there- 
fore, follows that the appeal to the District 
Court is not barred by 88.27 and 32 ofthe 
Provincial Small Cause Courts Act. 
According to the decision im Narayan v. 
Nugindas (10) no second appeal lies against 
an order in execution of a decree in a suit 
of the nature cognizable by the Court of 
Snfall Causes. In the present case, the 
decree was passed by the Firgt Olass Sub- 
ordinate Judge of Thåna in his Small ause 
jurisdiction and related to an amaunt of* 
Rs. 18480, and unders. 102 of the Civil 
Procedure Code no second appeal would lie, 
It is, therefore, unnécessary to go into 
(13) 11 M. 180. 


14) 25 O. 872. 
(15) 53 Ind. Cas.408; 37 M. L. J. 303; 26 M. L. T. 


256. 
(16) L Ind, Oas. 553; 31A. 1; 5 A, L. J. 612; A. W, 
N, (1008) 254. ; 
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the question whether the finding of the 
lower Appellate Courtis binding onus in 
Becond appeal. 

We would, therefore, dismiss the second 
appeal with costa. 

Baker, J.—This appeal, though at first 
sight very simple, raises a number of points 
of law. The original suit was bya creditor 
against the Nicolao who died before decree 
and his brother Sebastian was brought*on 
record as his heir. The,decree was passed 
against the estate of Nicolao for the amount 
of Rs. 184-8 0. After decree Sebastian died 
and the present appellants, his heirs, were 
brought on record in his place. Oran 
application being made by the decree-holder 
to attach theimmoveable property in dispute 
as the property of Nicolao, the appellants 
successfully objected that the property 
belonged to them and not to Nicolao, but 
on appeal this finding was set aside by the 
District Court which held that the property 
under attachment belonged to Nicolao until 
his death, and the appellants’ applieation 
was, therefore, dismissed. The appellants 
make this second appeal. e 

The first point raised is that the suit 
being of a Small Cause Court nature, no 
appeal lay to the District Court, and, 
therefore, the decree of the District Court 
is ultra vires and without jurisdiction, and 
the decree should be set aside, and the 
decree of the first Court restored. It 
appears, however, that the execution of the 
decres was transferred to the regular 
jurisdiction of the Firet Olass Subordinate 
Judge as was necessary, as a Oourt of 
Small Causes has no authority to attach 
and sell immoveable property under s. 7 of 
the Qivil Procedure Oode, O. XXI, r. 82, 
and O. L. There was an application for 
transfer of the darkhast to the regular 
jurisdiction of the First Olass Oourt, and 
under s. 42 of the Civil Procedure Code the 
application dor execution must beheld to 
be one in a regular suit. The appeal, 
therefore, to the District Court would not 
be barred by reason of the suit being 
originally one of a Small Cause Oofirt 
nature, è 

Then it is contendèd that the present 
‘appellants were not the representatives of 
the judgment-debtor Nicolao, and, therefore, 
the order was made under O. XXI, r. 60, 
and there would be no appeal. Nicolao 
died during the hearing and Sebastian, his 
brother, was brought on record as his legal 
representative. Sebastian died after the 
decree, and the heey appellants were 
brought on record as his legal representa. 
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tives, It has been held that if property in 
the hands of a legal representative is 
attached, and he objects to the attachment 
on the ground that the property attached is 
his own and does not form part of the estate 
of the deceased judgment-debtor, the 
claim falls under se 244 (8. 47 of the present 


* Code) of the Code of Oivil Procedure on 


the ground that.it is made by a represen- 
tative of the party to the suit : see Murigeya 
v. Hayat Saheb (1). The decree was passed 
against the estate of Nicolao, and any 
objection by Sebastian against the attach- 
ment on the ground that the property 
belonged to him would have fallen under 
8. 47 of the Civil Procedure Code Although 
the decree was against the estate of Nicolao, 
the estate must be represented by, somebody. 
It was represented by Szbastian after the 
death of Nicolao, and the present appellants 
have been brought on record as the 
representatives of Sebastian after his death, 
They must, therefore, be regarded as 
representatives of the parties to the suit 
and their objection falla under s. 47, and 
an appeal certainly lay to the District Court, 
The question is, however, whether a second 
appeal will lie to this Oourt In view of 
the ruling in Narayan v. Nagindas (10) 
which lays down that no second appeal lies 
against an order in execution of a decree 
in a suit of the nature cognizable bya 
Court of Small Causes, it appears that no 
second appeal will lie. The facts of that 
case are indistinguishable from those of 
the present. The decree was passed by the 
First Olass Snbordinate Judge in his 
small cause jurisdiction for the recovery 
of Rs. 155-3-0, and in the present case the 
decree was passed by the same Judge in his 
Small Cause Court jurisdiction for recovery 
of Rs. 18480. In Narayan v Nagindas 
(10) two houses were attached in execution 
of the decree under the ordinary jurisdic- 
tion of the First Class Subordinata Judge, 
and defendant No.5 applied for removal 
of the attachment on the ground that he 
and the husband of the deceased were 
united brojhers and the attached property 
belonged tohim. In these circumstances 
I am ofopinion that no second appeal will 
lie, and it is unnecessary to go into the 
merits. Thgreisno question of jurisdic- 
tion, and the appeal must, therefore, be 
dismissed with costs. 


B. L Appeal dismissed, 
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.ALLAHABAD HIGH COURT. 
MiscRLLANBOUS Oasu No 245 or 1928, 
May 17, 1928. Sog 
Present —Mr. Justico Mukerji and 
Mr. Justice Bennet. 
In the matter of INDIAN TURPENTINE 
AND RESIN Co. Lr». CAWNPORE. 

Income Tax Act (XI of 1982) s. 10 (2) (9)-; 
Government owning shaves in Company amd under- 
taking supply of material —Additional royalty paid 
to Government out of profits, whether asseasable— 
Businesa expenditure, 

The Government which had a large member of 
shares ina Oompany agreed to supply tite Oompany 
with crude resin every year on condition that the 
Oompany paid a certain price for cost of labour 
and delivery, and Re. 1 per maund as royalty dining 
that yearand a further payment,in the following 


year of a share of the profits of the Oompany as. 


additional royalty if those profits exceeded 15’ per 
cent. The Income Tax Oficer referred the ques- 
tion” whether the payment of the additional royalty 
paid on the succeeding yeara wasa distribution of 
the profits of the Company and as such assessable 
to income-tax or whether it was only a business 
expenas of the Company : 

Held, that the additional royalty paid to the 
Government was an expenditure incurred solely for the 
purpose of earning the proiits of tha Company within 
the meaning of s. 10 (2) (4) of the Income Tax Act 
and was not assessable to income-tax. [p. 866, col. 1.] 


Dr. K. N. Katju, for the Appellant. 
Mt. Uma Shankar Bajpai, for the Orown. 
JUDGMENT. 

Bennet, J.—This is a reference by 
the Oommussioner of Income Tax in the 
following terms in regard to the business 
of the Indian Turpentine and Resin Oom- 
pany, Limited: 

"la the share of the profits of the 
Oompany in 1925-26, which was paid to the 
Government of the United Provinces as 
additional royalty in 1926-27, expenditure 
incurred solely for the purpose of earning 
the profits of the Company assessable in 
1926-27 within the meaning of s. 10 (2) 
(9), Inaome Tax Aci?" 

The origin of this Company is as fol- 
lows: Onginally the Government of the 
United Provinces owned a factory for the 
production of resin in Bareilly and that 
factory received crude resin from the 
Forest Department. Inthe year 1923 the 
Local Government desired to have the 
factory transferred to a Contpany and 
accordingly it entered into a deed of sale 
and an annexed schedule of agreement 
with acertsin syndicate of three geatle- 
men who eventually floated the Compsay 
called the Indian Turpentine and Resin 
Company, Limited. Toe primary object 
of tne Local “Government was to have an 
assured market for the crude resin ob- 
tained froin its Forest Department. Ac- 


cordingly, in addition to becoming a share- 
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holder to the extent of half the shares iu 
the Company to be floated, certain clauses 
were made in sch. 11 of the agreement by 
virtue of which agreements were to 
be made each year between the Forest De- 
partment and the Company as to the amount 
bf crude resin which was to be supplied 
in the following season by the Forest 
Department. Tnis schedule further pro- 
vided irf cl. (7) that the cost of supply 
of the crude resin was to embrace; (a) 


e'The estimated «expenditure on materials, 


labour and special staff; (b) a certain 
allowance for delivery; (c) an allowance 
of Re. 1 per maund net weight of crude 
rébin as royalty. 

Olausa (8) provided: 

“In addition ashare. of the net profits 
of the Company, as described ia cl. 30, 
shall be payable to the Forest Depart- 
ment by thee Company as additional royal- 
ty onthe crude resin supplied,” 

Olause 30 provides as follows: 

"In addition to the payments to be made 
by the Company to the Forest Department 
under cls. 15 and 27, a share of the net 
ptofits ofthe Oompany, as mentioned in 
cls. 8 and 26, shall be paid annually by 
the Company within three months of the 
close of each tapping season.” This share 
shall be calculated as follows: " 

"If the profits of the Company in any 
year exceed 15 per centum of the capital 
of the Company ranking for dividend, 
then the Company will pay the Forest 
Department 83 additional royalty such 
proportion of 40 per centum of the amount 
by which the profits exceed the above- 
mentioned 15 per centum asthe number 
of maunds of crude resin either supplied 
by the Forest Departmen: to the Oompany 
or collected and extracted by the Oompany 
from the channels made available by the 
Forest Department in the preceding tap- 
ping season (or if the yearcoincides with the 
tapping season then in the tapping season 
concerned) bears to the total number of 
maunds of crude resin received by the 
Ogmpany in that period.” 

‘Tne profits of the Company for the pur- 
poses of this agreement shall be such 
profits as may be ascertained by the Com- 
pany's auditors from year to year after 
deducting all working and other expenses 
chargeable against reyenue aod proper 
depreciation on all bfiildings, machinery 
plant aad materials. Tos certificate of 
the auditors of the Oompany regarding 
the amount due to Government under 
this clause shall be accepted,” 
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The arrangement, therefore, is that a 
certain quantity of crude resin is supplied 
in a certain year and for that a certain 

rice for cost of labour and delivery and 

e. 1 royalty is paid during that year. 
In thefollowing year a further payment 
is made which varies with the profits of the 
Oompany if those profits exceed 15 per cent. 

The question before us is whether that 
extra sum paid in the following year is a 
distribution of profits by the Oompany in 
which case itis liable to "pay income-tax 
or whether it is to be regarded as a busi- 
ness expense of the Company. It was held 
by the Income Tax Officer that as this 
royalty was dependent on the earnings 
of profits, therefore, it was an allocation 
of profits to one of the biggest share- 
holders of the Company. That position, 
however, was abandoned in the Court of 
Appeal before the Assistant Commissioner 
of Income tax because it was pointed 
out that if Government sold allits shares 
in the Company, the Company would still 
have topay the same amount of royalty. 
Therefore, the payment could in no^ sensa 
be regarded as anallocation of profits to 
one of theco-sharers in the Company. It is 
merely and uncommitted fact that Govern- 
ment are at present share-holders in 
the Company. The grounds on which the 
Assistant Commissioner of Income Tax 
proceeded were that the additional royalty 
was calculated in a certain manner and 
the liability to pay it arose in a certain 
manner both of which were connected 
with the profits earned by the Company. 
He held, therefore, that it could not be 
considered asa payment for resin supplied 
nor could it be considered as an expense 
necessary for the earning of the profits of 
the Company. The case has been very 
ably argued before us and we consider 
that the relevant points are as follows: ` 

(1) We cogsider that the matter is 
analogous to the payment of a share of 
profits of a business toa managing direct- 
or. The managing director gives his 
services to the business and after the clos 
of any financial year he is given in the 
following yeaf a propostion of the profit 
of the “business. That proportion of the 
profits is counted as one of the expenses of 
the business incurred solely for the pur- 
pose of earning the «profits of the business 
and, therefore, is not liable to assessment 
to income-tax under s.10 (1) (9), Income 
Tax Act. (2) In considering the question 
asto whether this payment is profit of 
the Company or a business expenditure, 


we consider that the fact that in ite annual 
balance-sheets this would not bs shown as 
profit s&vailable for distribution to the 
share-holders is a relevant fact. The 
profit is not available for distribution to 
the share-holders. It is to be paid for the 
cost of the crude resin supplied in the 
pfevious year. (3) If the Oompany was 
calculating the cost of production of its 
resin, it would certainly have to take into 
account his additional royalty paid to 
the Govefnment. (4) As regards the de- 
finition of price, s. 77, Oontract Act, 
states “sale” is the exchange of property 
for a price. There is nothing in this 
definition which precludes the inclusion 
of this additional royalty as part of the 
price of the crude resin supplied to the 
Oompany. In Sch. II it is laid down that 
this payment is to be made to the Forest 
Department. This payment is made on 
behalf of the crude resin supplied and is 
part of the price of that crude resin, . It 
is inno sense part of the consideration 
for which Government sold the factory 
in Bareilly. (5) Looking at the origin of 
the agreement of sale between Government 
and the syndicate which resulted in the 
eventual formation of the Oompany, we 
notice that the primary object of Govern- 
ment was to obtain a market for its resin. 


In the order of-appeal of the Assistant 
Commissioner of Income Tax it is stated 
that the Ohief Oonservator of Forests 
stated that owing to want of previous ex- 
perience in the matter the additional 
royalty was imposed merely by way of 
securing afair price for the crude resin 
supplied. This indicates thatat the time 
of entering into the agreement in sch. II 
Government and the syndicate were not 
ina position to ascertain what would be 
a fair charge for a royalty on the crude 
resin supplied, Accordingly a nominal 
royalty of Re, 1 per maund was taken 
and the agreement in cl. 30 was made 
in order that if that amount proved to be 
too low a price in view of the market 
conditions, an extrasum would be paid to 
Government in order to bring the royalty 
to a proper figure. In view of all these 
considerationg we answer the enquiry iu 
the affirmative and we consider that the 
sum of Rs. 24,328-12-0 paid out of the 
profits of the year 192520 as additional 
royalty to the Local Government 1s a sum 
which should not be included in the asses- 
sment of income-tax on the profits of the 
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Limited, The Company is allowed the 
costs of this reference. , 

Mukerji, J.—I agree with my learned 
brother in answering the reference in the 
affirmative and in agreeing that the costs 
should be paid as directed by him. The 
operative portion of his judgment, there- 
fore, stands as the judgmént of the Oourt. 
The facts ofthe case are given in detail 
by my learned brother. I have only to 
add one thing and it is this. In my 
opinion the correct answer to the eques- 
tion put to us can be had by answering a 
simple question, That question is this. 
What is the consideration for the money 
paid to the Local Government (being a 
part of the profita earned) when the profits 
earned exceed 15 percent? It is clear that 
the payment is not made to the Local 
Government as “‘share-holders”. The pay- 
ment is made on account of resin supplied. 
If this is not the case ‘then there is 
no consideration whatsoever for this 
payment. Ihave not the least doubt that 
the sum in question, paid to the Local 
Government, was paid as the price of 
resin supplied and that, therefore, the money 
Bo spent was a part of the expenditure 
incurred solely for the purposeof earning 
the profits of the Company. 


Aa Referenee answered. 





ALLAHABAD HIGH COURT. 
Ovi, Revision No. 24/ or 1927. 
May 106, 1928, 
Present: —Mr. Justice Dalal. 
SATTAR AND oTH&&8—DR&FRNDANTB 
—APPLIOANTS ° 


versus 
NAZIR KHAN AND OTAERS— PLAINTIFF 


AND OTHERS —DBPEN DANTS-——OPPOSITE P- RTIBS, 
Civil Procedure Code (Act V of 1908), ss. 151, 152— 
Execution of decree—Discovery of accidental error 
4n preparation of map—Power of Court to rectify 
mistake to prevent abuse of process—Amendment 

‘of judgment and desree. * 

The Court Bas power under s. 152, Civil Procedure 
Oode, to correct errors in judgments arising from 
accidental slips. Buch errors may also be correoted 
in exercise of the inherent powers of the Oourt re- 
cognised by s. 151, Civil Procedure Code, to prevent 
an abuse of the process of the Oourt ké 

Where in a suit for possession some of the defend- 
ants were exempted and the suit was dismissed 
against them butthe Amin, in preparing a plan of 
the property to be delivered to the plaintiff in- 
cluded by mistake, certain properties in*the posses- 
sion of these defendants also and the error was dis- 
covered some years later during execution proceed- 


82 e 
Held, that there wasa glaring case of abuse of ties 
process of the QOourt and that the Court had power 
te re-open the matter and correct the map so as to 
bring itin accord with the intention of the Court. 
wecHon 152, Civil Procedure Code, applies both to 
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d decrees and a Court hae power under 
reperi to correct errors in judgments arising 
from accidental slips. 3 

Mr. B. Malik, for the Applicant. . 

Mesara Zahur Ahmad, A. M. Khwaja and 
Maulvi Majid Ali,for the Opposite Parties. 

JUDGMENT.—A final judgment. 
for the preparation of a final decree was 
Passed in this suit on the 26th of 
November, 1924. According to the judg- 
ment, and also according to the decree, 
ce[tain defendants, who are applicants here, 
were exempted, and the decree was p 
only against defendants Nos, 1 to 10 13, 27, 
28, 29 and 30, The plaintiff was decreed 
possession against these defendants only 
and his suit against the other defendants 
was dismissed. It is not necessary to 
dwell on the reasons for the dismissal. To 
find out over what property the plaintiff 
should be giyen possession the Oourt 
ordered the Amin on the 8th of November, 
1924, to prepare a plan of the portion of 
the house over which the plaintiff was to 
receive, possession. The Amin prepared a 
plan containing the property in possession 
of the defendants-applicants who were 
specially exempted from the operation of 
the decree. Parties and Pleaders were 
negligent as usual, and noone discovered 
the mistake, Negligence went eo far that 
when the plaintiff Nazir Khan applied sofne 
years later for the correction of the decrea 
when he discovered that wrong property 
was dec: to him, the defendante- 
applicants themselves obj ected, suspocting 
a pit was dug somehow for them to f 
into. When Nazir Khan executed the 
decree, and the defendants-applicants 
found that it was over their property that 
Nazir Khan had obtained possession, they 
came rushing to Court to get the decree 
amended. The learned Judge of the Court 
denied jurisdiction under ss. 151and 152 of 
the. Code of Civil Procedure, saying that 
the matter did not relate to corrgction of a 
decree. It is trueso far that the judgment 
will also have to be corrected Section 152, 
however, applies both to judgments and 
deordes. The Court ie given power to 
correct the errors arising from any 
accidental slip or omission. In rhy opinion 
there was a clear acoidentalslipin melagio g 
in the judgment somebody else's property 
instead of the property of the defendants 
against whom the decree was passed. The 
map will have to be revised, but there is no 
reason why that should not be done by the 
Court in the present proceedings. Section 
151 declares, what was always law, that a 
Court can make any such order that may be 
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^f the Court. A more glaring case of the y 
abuse of the process of the Court cannot be 
imagined than the one here, where the 
process of the Court was employed in doing 
something which the Court never intended 
to do. The decree has already been 
executed, and possibly in these proceeding» 
the defendants applicants may not be able 
to obtain restoration of possescion. At the 
same time, so long as the judgment and 
decree stand, the deféndants-applicants 
could not sue for the possession of property 
wrongly obtained by the plaintiff from 
them by process of law. J direct that the 
matter be re-opened and the map mentioned 
in the Court’s order of the26th of November 
1924, in the order sheet be corrected. Iam 
told that defendants Nos. lto 10, 13,27, 
28, 29 and 30 are already parties to these 
proceedings. In that case *the trial Court 
will be able to proceed to the correction of 
the map so as to bringit in accord with 
the intention of the Court When the map 
is corrected, that map shall be substituted 
forthe map existing on the decree at present, 
‘As it was due to the stupidity of the 
defendants-applicants that this litigation 
arose and the plaintiff had behaved quite 
honestly in trying to get thé decree amend- 
ed, I direct that costs here of the plaintiff 
Shall be paid by the defendants-applicants. 
The order of the trial Court dated the 6th 
of August, 1927, is hereby set aside and 
that Court is directed to proceed according 
to the instructions given above. 
QA. Order set aside. 


ALLAHABAD HIGH COURT. 
Finsr Orvyie, AppHan No, 411 or 1925. 
April 10, 1928. 

' Prezent:—Mr. Justice Sulaiman, Acting 

' Ohief Justice, and Mr. Justice Kendall. 
RAM NARAIN 4ND ANOTHER—PLAINTIFEG 

: -—APPBLLANTS y 

' . versus 

Musammat NANDRANI KUNWAR AND 

oTHERS—DEFENDANTS— RESPONDENTS, 

Hindu Law—Widow—Alienation—Lapse of tgne— 
Presumptions—Value of recitals of necessity. 

Recitals in a deed of sale with regard to the 
existence of Segal necessity for an alienation by a 
Hindw widow are not in themselves evidence of such 
necessiby, without substantiation by evidence aliunde. 
(p. 869, col. 1 

But, even though the onus of proof of legal neces- 
sity is upon the trangferee and his legal representa- 
tives, yet where the transaction is very old, it would 
not be reasonable to expect full and detailed evi- 
dence as to state of things which gave rise to the 
transaction and presumptions are permissible to fill 
in tho details which have been obliterated by time. 
[ibid] 

à 





» 
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Furthermore, it is not absolutely necessary for a 
transferee to establish the actual existence of family 
necessiti&s or to show that the money advanced by him 
was*utilized for such purposes. It is only necessary 
that a representation should have been made to the 
purchaser that such necessity existed and that he 
should have acted honestly and made proper inqüiry 
to satisfy himself of its existence. The recital in 
the documentis clear evidence ofa representation 
and if the circumstances are such as te justify a 
reasonable belief that an inquiry would have con- 
firmed its truth, then, when proof of actual inquiry 
has become impossible, the recital coupled with such 
circumstances would be sufficient evidence to support 
the deed, [ibid.) 

First appeal from a decree of the 
Subordinate Judge, Bareilly, dated the 17th 
of July, 1925. 

Maulvi Iqbal Ahmad and Babu Surendra 
Nath Gupta, for the Appellants. 

Babu Piari Lal Banerji and Munshi 
Parmeshwar Sahai, for the Respondents. 

JUDGMENT.—This is a plaintiffs’ ap- 
peal arising out of a suit for recovery of 
possession of property which was trans- 
ferred so long ago as l6th January, 1865, 
under a sale deed executed by Musammat 
Ohunni, the mother, and Musammat Tursa 
Kunwar, the widow of Jawahir Lal, de- 
ceased, whose reversioners the present plaint- 
ifis are. The learned Subordinate Judge 
found that the sale could not have been 
without legal necessity, and the transferees 
had discharged the burden that lay on 
them. It appears that Jawahir Lal, when 
he died, left a mother anda widow named 
above and a daughter Musammat Jhamman 
Kunwar. Probably Musammat Jhamman 
Kunwar's son Jagannath Prasad was not 
bornthen. Jhamman Kunwar was married 
to Raghabaf Dayal who was the son of 
Ohhote Lal. If Jagannath Prasad who was 
born subsequently had survived Musammat 
Jhamman Kunwar his mother, the plaint- 
ifs would have had no locus standi to 
sue. Asit happened he died on 9th March 
1917 and his mother died after him on | 
14th July 1921. Succession agcordingly 
opened on the death of Musammat Jham- 
man Kunwar and the plaintiffs are entitled 
to challenge this old alienation. The 
fact that this isa very old transaction, 
as to whith oral evidence has by mere lapse 
of time become almost extinct, is patent. It 
would be very hard on the representatives 
of the original transferee to expect complete 
and exhaustive evidence showing the way 
in which the money obtained by the ladies 
was utilized for purposes of necessity. 

The deed, however, contains an. express 
recital to the effect that decretal amounts, 
of certain named creditors and others were 


_ dpe by the executants’ ancestor, and - they 
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had borrowed money under bonda and pro- 
missory notes from Chhote. Lal and made 
payments to those creditors. The ‘ale 
consideration, which was Rs, 4,000, was set 
off against the entire amount which had 
been so borrowed for the payment of the 
debts. The executants asknowledged that 
they had applied the amount towards the 
payment oftheir ancestral debts, Recitals 
in a deed of sale with regard to the exist- 
ence of legal necessity for an alienatien by 
a Hindu widow are notin themselves evi- 
dence of such necessity, without substantia- 
tion by evidence aliunde Brij Lal v. Inda 
Kunwar (1. But even though the onus 
lies upon the legal representatives of the 
transferee to prove the necessity for the 
sale, yet having regard to the great lapse 
of time, it would not be reasonable to expect 
that full and detailed evidence would be 
forthcoming as to the state of things which 
gave rise to the sale-deed in question, as 
would be the case if alienations made at 
more or less recent dates were concerned. 
In such circumstances presumptions are 
permissible to fill in the details which have 
been obliterated by time : Chintamani- 
bhatla Venkata Reddi Pantulu Garu v. 
Rani Saheba of Wadhwan (2). Furthermore, 
it is not absolutely necessary for a 
transferee to establish the actual existence 
of family necessities, or to show that the 
money advanced by him was utilized for 
such purposes, Itis only necessary that a 
representation should. have been made to 
the purchaser that such necessity existed 
and that he should have acted honaatly 
and made proper inquiry to satisfy himself 
of its existence, The recital in the docu- 
ment is clear evidence of a represe tation, 
and if the circumstances are such as to 
justify a reasonable belief that an inquiry 
would have confirmed ita truth, then, when 
proof of actual inquiry has pecon 
impossible, the recital coupled with such 
circumstances would be sufficient evidence 
to support the deed: Nanda Lal v. Jagat 
Kishore Acharjya (3). 

We have, therefore, to consider, whether 

(1) 23 Ind. Oas. 715; 36 A, 187; 26M. L, J 442; 18 O. 
W. N, 649; 12 A. L.J. 495; 190. L. J. 489; (1914) M. 


W.N 405; 15 M. L, T. 395; 16 Bom. L. R. 352; 1 L. W. 
784 (P_0.). 


(2) 55 Ind. Oas. 538; 43 M. 511; 38 M T, J. 393; 11 
L.W.451;18 A. L. J. 367; (1920) M. W. N. 315; 22 
Bom L. R. 511; 2 U. P. L. R. (P. 0) 77; 47 L. A. 6, 28 
M L T.457 (P. 0).e 

(3) 36 Ind. Oas. 420; 44 O. 186 at p, 190; 20M. L.T, 
35; 31 M. L. J, 563; (1916) 2M W.N 336; 4 L, W. 
8; 18 Bom. L. R. 808; 14 A. L.J. 1103; 24 O L. J. 


487; 1 P.L. W.1; 21 O, W, N. 225; 10 Bur. L T. 177; 
abl. A. 249 (P. O), 
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the circumstances of thia case are such as 
would justify usin holding that the recital 
contained in the sale-deed was correct and 
thatthe representation made to the transferee 
was true, or that reasonable inquiry would 
have shown that it was well-founded. 

[Their Lordships then discussd the evi- 
dence on these pointe, and continued] :— 

This being the state of affairs of the 
family, there is no ground for suspecting 
that the recital in the sale deed of 1865 was 
false and had been made intentionally with 
some ulterior motive, Aftera lapse of 60 
years the defendants have succeeded in 
showing that at least Rs 3,000 out of 
Rs. 4,000 would have been due to Chhote 
Lal. Under these circumstances they cannot 
be expected to lead complete evidence show- 
ing the necessity for the entire sum of 
Rs. 4,000. That a representation was made 
to him by the two widows is clear from the 
deed itself. That Musammat Jhamman 
Kunwar, the daughter of Jawahir Lal, who 
remained alive till 1921, did not seek to 
get the deed avoided in herlifetime is also 
a ciscumstance which cannot altogether be 
ignored. The other reversioners, viz, the 
ancestors of the present plaintiffa also did 
not think it fit to obtain & declaration that 
this transfer would not be binding on the 
reversioners beyond the lifetime of the 
widows. They have waited for all these 
years andnow call upon the great-grand- 
sons of Ohhote Lal, the original transferee, 
to justify the alienation. In view of the 
pronouncements of their Lordships of the 
Privy Oouncil we agree with the view 
taken by the Court below that the defend- 
ants have under the circumstances of this 
case discharged the burden which lay upon 
them. The mere fact that Ohhote Lal was 
connected with the ladies through the mar- 
riage of his son or that he belonged to the 
legal profession can at best raise a mere 
suspicion in one's mind; which «cannot be 
made the basis fora finding thet he had, 
either through undue influence over the 
widows or in some other improper way, 
mantged to get entered in. the sale deed 
false recitals for the protection pf his own 
family. In view of thelong interval of éime 
the evidence no doubt is meagre, but we 
are convinced that no case has been made 
out for interference with the decree of the 
Oourt below, i 

We accordingly dismiss this appeal with 
costa. 


A. Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
Sgconp Orvit APPEAL No. 1725 or 1926, 
January 10, 1928, 
Present:—Myr. Justice Dalal. 
NIADAR AND OTBHERS—DRPFRNDANTS 
—APPSLLANTS 


versus " 

M. MOHAMMAD AHMAD— PLAINTIFF 
—RersPONDANTS, * 

Landlord and tenant—Tenant purchasing pro- 


ietary share. , 
PA tenant who purchases a share in the ‘pro- 


rietorship of the village does not thereby cease to 
be tenant of his holding even to the extent of the 
share purchased by him. . 
Abul Hasan Khan v. Bhura (1) and Mahabw Singh 
v. Ahsanullah (24, followed. — 
Second appeal against a decree of 
the Additional District Judge, Morada- 


bad. 

Mr. Baleshwart Prasad, for the Appel- 
lants. 

Dr. M. L. Agarwala, for the Respondent. 

JUDGMENT.—In this second appeal 
findings of fact are attacked and there is 
only one point of law. The learned Judge 
of the lower Appellate Court held ing suit 
for declaration by the plaintiffthat the 
plaintiff was the zamindar of the plots in 
suit and the defendants were his tenants. 
The point of law is whether a tenant of a 
ctrtain holding after purchase of a 
fractional share in the proprietorship of 
the village can become khudkasht holder of 
the holding or must he remain tenant as 
before. This point has been decided against 
ihe tenant in Abul Hasan Khan v. Bhura 
(1). A previous Bench ruling of 1901 in the 
ease of Mahabir Singh v Ahsanulah (2) was 
notso definite. There have however been 
previous rulings of a Bench of two Judges 
in this Court referred to in the 1906 ruling 
which definitely held that the tenant who 
purchased ashare in the zemindari property 
did not thereby cease to be tenant of his 
holding „even to the extent of the share 
purchase by him. The point of law is, 
therefore, settled. 

As to facts the lower Appellate Court has 
held that the defendants were tenants at 
the time of purchase. The reason given is 
that in £331 Fas which commenced in 
July they were entered in the village 
records a3 tenants while the purchase was 
not made till 29th August, 1923. I do not see 
any flaw in thisreasoning The defend- 
ants themselves do not allege in their 
grounds of appeal that they were not 
tenants prior to their purchase. In the first 
three grounds what they have alleged is 

A. W. N. (1908) 226; 3 A, L, J. 703; 28 A, 763, 

(9) A. W. N. (1901) 63 
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that the question of the cultivation prior to 
the ptrchase was immaterial and that the 
infereuce drawn by the lower Appellate 
Oourt from the entry in the record of 1331 
Fasli was not logical, This isan evasion 
of the main issue of fact. 

In the 4th ground it is submitted that 
the suit ought to have failed because of an 
undertaking given by the plaintiff. There 
was a distraint suit brought by the defend- 
anis with respect to other plots and that 
suit was decreed. During the pendency of 
this suit the plaintiff of this suit put in an 
application for stay under s. 10 of the Civil 
Procedure Code with a further prayer that 
the present suit may be decided according 
to the decision of the distraint suit. This 
application was presented by a Mukhtar 
and there was no undertaking given by the 
plaintiff himself. There was no connection 
between the two suits and the Mukhtar 
obviously made an error of law. 

In the grounds of appeal there is no 
allegation that the defendants have been 
prejudiced or have been prevented from 
producing evidence which they otherwise 
would have produced. During arguments 
such a submission was made but I shall 
not entertain it as there is noreference 
about sucha matter in the grounds of 
appeal. . 

This appeal is dismissed with costs. 

N. H. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
ORBIMINAL RRYISION PRTITION No. 95 or 1928, 
April 27, 1928. 
Present :—Mr. Justice Dalal, 
RAM OHAND—Accussp —APPELLANT 


versus 
« EMPEROR—Opposirs Party. 
U.P. Prevention of Adulteration Aot (VI of 1912) 
sa 4, 12, ló—Offence under s. 4—Summons i 
after 30 days—Jurisdiction of Court to try ac 


cused. 

Section 15 of the U.P Prevention of Adulteration 
Act, 1912 which provides that no summons ghall 
issue for the attendance of any person accussd of an 
offence under s. 4, unless the same is applied for 
within thirty days from the date upon which the 
order of consent referred to in s 12 is made, does 
not iuis the jurisdiction of the Oourt to try a 
person who appears and stands his trial on a sum- 
mons issued after the expiry of the thirty days It 
merely prohibita the issue ofa summons after the 
prescribed period, bd 

Oriminal revision from an order of the 
District Magistrate, Muttra, dated the 6th 
of January, 1928. 


Dr. N, C; Vaish, tor the Applicdnt, ^ 


e 
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Dr. M. Waliullah, the Assistant Govern- 
ment Advocatefor the Crown. 

JUDGMENT.—The applicant Ram 
Ohand has been convicted under s. 4of 
the United Provinces Prevention of 
Adulteration Act (VI of 1912) for selling 
adulterated ghee. His prosecution was 
duly sanctioned as required by s. 12 of the 
Act, but a complaint was not lodged till 
more than thirty days after the sanction by 
. the Health Officer. Theargument here was 

that the trial Court had no jusi8diction te 
proceed with the prosecution, Section 15 
lays down that no summons shall issue 
of the attendance of any person accused 
of an offence under s. 4, unless the same 
is applied for within thirty days from the 
date upon which the order of consent 
referreé to ins. '2 shall have been made 
or given. In my opinion this section does not 
deal with the jurisdiction of the Court. 
Jurisdiction arises undera. 12 on the order 
or consent in writing of the Health Officer, 
If the applicant had disobeyed the sum- 
mons, he could not have been prosecuted 
under s. 174 of the Indian Penal QOode. 
' When, however, he appeared and stood 
his trial s. 15 is not so worded as to 
deprive the Court of jurisdiction. It only 
prohibits the issue of summons, but not the 
taking place of a trial, 

It was further argued that the fine of 
Re. 100 was excessive. I do not think so, 
having regard tothe frequency of this 
kind of offence. I dismiss this applica- 
tion, 

A. Application dismissed, 


ALLAHABAD HIGH COURT. 


Fissr Civic APPBAL No. 62 o» 1926. . 


. January 29, 1929. ° 
Present: —Mr. Justice Banerji and 
Mr. Justice King. 

RAM NARAIN DAS—DNFBNDANT— 
APPELLANT 


versus 
TEMPLE or THAKUR SIR RADHA 
BALLABJI AND ANOTBH&—PLAINTIPFFS 
— RESPONDENTE 
Civil Procedure Code (Act V of 1908), O. II, r. $— 
Plaintiff dispossessed of different properties at 
different dates—Separate suits for possession, com- 
petency of —Pfhctice—Prayer for exclusive possession 
—Deeree for joint possession. 
The true test toapply, to see whether a suit is 
barred under O. I, r.2, Oivil Procedure Code, by 
reason of the institution ofa previous suit is whe- 


* 
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ther the claim in the second suit isin fact founded 
on a cause of action distinct from that on which 
the former suit was based or whether the cause of 
action is the same. 

Order LI, r. 2 Civil Procedure Oode does not operate 
as a bar to the institution of successive suits for 
recovery of different Prek of which the 
plaintiff is dispossesse by the defendant on 
different dates. f 

A decree for joint possession may be passed in 
favour of a plaintiff if he is found entitled to joint 
possession cree nee he had prayed for exclusive 

«possession 1n aint. 

X Firet appeal froma decree of the Addi- 
tional Subordinate Judge, Meerut, dated the 
23rd of December, 1925. 

Dr. K. N. Katju for Mr. 
gedi, for the Appellant. à 

Messrs. P. L. Banerji and Hazari Lal 
Kapoor, for the Respondents. 

JUDGMENT.—This is a defendant's 
appeal in a suit for possession of certain 
plots of land which had been decreed by 
the learned Subordinate Judge of Meerut. 
The case for the plaintiff was that the plots 
insuit, which weresituate in three or four 
villages in Tahsil Baghpat, district of Meerut 
had been the subject of a suit No. 551 of 

* 1921, in the Oourt of the Subordinate Judge 
of Meerut, and the temple of Thakur Sri 
Radha Ballabji, Chanchal Das and Govind 
Das were the plaintiffs and Ram Narain 
Das appellant was the respondent. That 
suit was decreed in favour of the plaintiffs, 
who were given one-half, and Ram Narain 
Das was given the other half. That suit 
related to zamindari property known as 
khewat No. 64 and the plots now in suit. 
The plaintiffs were dispossessed by the 
defendant after the name of Govind Das 
was expunged from the revenue papers by 
an order of the Collector dated the 8th of 
July, 1924. 

The defence to the suit was that the suit 
was not maintainable, and it was barred 
by the provisions of O. II, r. 2 of the 
Code of Civil Procedure, and that the 
plaintiffs were not entitled £o the exclusive 
possession of half of the plots in suit. The 
learned Subordinate Judge found all the 
issues in favour of the plaintiffs except th 
issue relating to the exclusive possession of 
half the plots and gavea,decree for joint 
possession to the plaintiffs. = =§« 2 

The defendant has come up in appeal, and 
three points are taken by the learned 
Advocate for the appellant. The first point 
is that under the order passed in Suit No. 
551 of 1921, Govind Das obtained no interest 
in the property ia suit. The second’ point 
is that the present suit was barred by the 
provisions of O. H, r. 2of the Oodeof 


Chatur^ 
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,Oivil Procedure. The third point is that 
as the plaintiffahad stated that the plaintiffs 
were in exclusive possession of half the 
plots and the Court below had failed to 
accept that plea, the whole suitof the 
plaintiffs should have been dismissed. 


We have come to the conclusion that 
there is no force in this appeal. The decree 
of the Subordinate Judge in Swit No. 551 
of 1921 is to be found at page 25. The 
. claim in that suit related to khewat Nos 
64 and the plots now in suit, and the plaint- 
iffa in that suit were awarded half the 
property in suit, The defendant-appellant 
presented an application for  &mefd- 
ments of the decree (see Ex. 2) by ask- 
ing that only the name of Ohanchal 
Das and Ram Narain Das be shown asthe 
owners of one-half share each in the lands 
in suit. That application was dismissed 
by an order of the 15th of March, 1924 (Ex. 
3) and the Court held that the decree had 
been rightly framed. We are of opinion, 
that the defendant cannot go behind*that 
decree, and it must be taken that the 
plaintiffs in that suit were declared ownets 
of one-half and Ram Narain Das owner of 
the other half. 


The contention of the learned Advocate 
for the appellant with regard to the second 
point was that as the plaintiffs had on the 
19th of August, 1924, instituted a suit for 
possession of the zemindari property viz: 
khewat No. 64 and had notinthat suit 
included their claim to the plots now in 
suit, the present suit is barred under O. II 
r. 2 of the Code of Civil Procedure, It 
appears to usthat the true test to apply, to 
see whether the second suit is barred by 
the provisions of O. lI, r.2 is whether the 
claim in the second suit is in fact fonnded 
on a cause of action distinct from that 
which was founded in the former suit ox 
ihat the cause of action isthe same. Regard- 
ing the facte relating to the previous suit 
we muet mention the proceedings in the 
Revenue Court that were taken after the 
death of the last owner of the property. Tee 
property was in the possession of one Baldeo 
Das, and after his death, and after the 
decreespassed by the Civil Oourt, an appliea- 
tion fo» mutation of names was presented 
by Ohsnchal Das with regard to both the 
khewat property, which is to be found at 
page 4l and thePdholi" property now in 
suit (Exes. 7 to 12). Two orders were passed 
by tke Assistant Collector on this applica- 
t'on. One related to the correction of the 
khewat and the other related to the correc- 


RAM NARAIN DAS 9, TEMPLE OF THAKUR BIR RADMA BALLABJI. 


114 f. C. 1929 


tion of the jamabandi". It is not denied 
that the entries relating to the plots in suit 
would be in the “ jamabandi" and the- 
khewat entry relates to the zamtndari pro- 
perty. The Assistant Collector by two 
different orders directed that the names of 
Ohanchal Das and Govind Das should be 


“entered with respect to half ofthe property 


and that of Ram Narain Dasto the other 
half. An appeal was filed by Ram Narain 
Das with regard to the order relating to 
the corrtction of the khewat, and the 
Collector by an order passed on the 3let 
of May, 1928, (cee Ex. E) ordered mutation 
of names to be made half in favour of 
Chanchal Das and half in favour of Ram 
Narain Das. No appeal seems to have been 
filed against the order of the , Assistant 
Collector, regarding the order directing 
mutation of names of Chanchal Das and 
Govind Das to be made with regard to half 
of the plots in suit. A few months after 


. the order of the Oollector viz: about July 


1923, Chanchal Das was murdered. After 
the death of Ohanchal Das cne Brij Mohan 
Das applied for the entry of his name as to 
the ‘dohli” property left by Chancbal Des. 
Three persons viz. Badri Das, Ram Narain 
Das, and Govind Das were the claimants, 
claiming that their respective names should 
be entered in place of Chanchal Das. By 
an order of the 24th of April, 1924 (Ex. G) 
the Assistant Oollector directed that Ram 
Narain’s name should remain in the "doAR" 
property in place of Ohanchal Das as he 
had got the share of Ohanchal Das. It must 
be mentioned that the name of Gobind Das 
was not directed to be expunged from the 
revenue records, Onappeal by Brij Mohan 
Dasto which Govind Das was nota party, 
an order was passed by the Collector on the 
8th of July, 1924, that Clovind Das's name 
should be struck out, wherever it appeared. 
The case for the appellant was that the 
appellant’ had all along been in possession 
of the property now in suit, and thatas a 
matter of fact, the plaintiffs were never in 
possession, So that on the 19th of August 
1924, when, the plaintiff instituted his suit 
for possession of the khewat land, the cause 
of action for the second suit had already 
arisen, and the cause of action was the 
same. We are unable to accept this con- 
tention. The plaintiffs’ case was that the 
plaintiffs were disposseseed of the khewat 
property by the order ofthe.23rd of May 
1923sand the defendant had taken posses- 
sion of the property in consequence of that 
order, but. that they were in possession of 
the "dohli" land until by reason of the * 


* 
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order of the 8th of July, 1924, the defendant 
dispossessed them. ° 

Evidence had been adduced by both the 
parties and the Subordinate Judge has 
upon an examination of the evidence of 
both parties come to the conclusion, believ- 
ing the witnesses called» on behalf of 
the plaintiffs, that the plaintifs were 
actually in possession of part of the 
property until up to November, 1924, It 
seems to us clear that thedispossession of 
ihe plaintiffs which took place, did take 
place in consequence of the two orders of 
1923 and 1924 referredto aboveand ofthe 
different properties on different dates. It, 
therefore, cannot be said that the cause of 
action for the two suits was the same and 
under the provisions of O. II, r 2, the 
plaintiffs were bound to include the whole 
of the claim which the plaintiffs were 
entitled to makein respect of the cause of 
action. Having come to the conclusion 
that the cause of action for the two suite 
was different we cannot accept the conten- 
tion of the learned Advocate forthe appel- 
lant that O. IL r. 2, bars the present 
claim. Asregards the third point taken by 
the learned Advocate for the appe!lant .we 
are unable to see any force in it. The 
plaintiffs had claimed a right higher than 
the Court below had found they were 
entitled to. Wéare, therefore, of opinion 
that the order ofthe Court below granting 
joint possession to*the plaintiffs was the cor- 
rect order. 

This appeal is diemissed with costs, 

N B, Appeal dismissed 


ALLAHABAD HIGH COURT. 
Saconp CiviL AppgaL No, 1540 or 1925. 
April 20, 1928, e 

Present :+-Mr. Justice Sulaiman, Acting 

Ohief Justice, and Mr. Justice Banerji. 
PULANDHAR SINGH--APPELLANT 

VETBUS 
BHAGWAT SINGH anp oTrHE&s— 
Rasponvents, 
U. P. Land Revenue Act (III of 1901), ss. 86, 40 —Rent 
proceedings —Tatle suit—Res judicata. 

An order passed under ss 36 and 40 gf the U. P. 
Land Revenue Act cannot be a bar toa suit relating 
toa right tothe property as distinct from the deter- 
mination ef rent. "p. 874, col. 2] 

Har Prasad v. Khan (1), distinguished. 

Second appeal from a decree of thè 
District Judge, Moradabad. 
REFERRING ORDER. : 
Mukerji, J.—I refer this appeal to a 
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Bench of two Judges, as the question in- 
volved isone of some nicety and as the 
Letters Patent Appeal has been abolished. 

The question to be decided is whether 
a proceeding under s. 36 of the Land Reve- 
nue Act involves necessarily a decision 
of title as to the land, and if so, whether 
such a decision, express or implied, operates 
as res judieata as to title between the 
parties. 

[t appears that the respondent, who was 
the defendant in the Court of first instance, 
mortgaged certain lands to the predeces- 
sors-in-interest of the plaintiff-appellant. 
Proceedings were taken to have rent assess- 
ed over the sir lands. The proceedings 
were ex parie, and a certain amount of 
rent was assessed on the sir lands. Armed 
withthe order of the Assistant Collector 
fixing rent, the plaintiffappellant has 
brought this suit out of which this appeal 
has arisen for recovery of an alleged 
arrear of rent, The defence was that the 
sir lands were expressly exempted from 
the mortgage and, therefore, could never 
be the subject-matter of a proceeding under 
s. 36 of the Land Revenue Act. The learned 
District Judge has held on appeal that 
the sir lands were never made the subject- 
matter of the mortgage, and that, therefore, 
the order of the Revenue Court under s. Sá 
ofthe Land Revenue Act was not binding 
on the defendant. 

Reliance has been placed on behalf of the 
plaintiff-appellant on the case of Har Prasad 
v. Khazan (1). In that case it was held that 
the proceeding under s.36 was binding on 
the parties; but the matter in disputein 
that case was the amount of the rent 
payable. Nothing was said as regards any 
question of title that might arise on account 
of the alleged tenant denying the title 
of the applicant to have the rent fixed, 

I: need not express any definite opinion 
on the point of law involved; butsit appears 
to me apparent that this particular ruling 
relied on by the learned Counsel for the 
appellant i8 not conclusive on the point 
that Bas arisen for decision. In the interest 
of settling the law definitely, J make the 
order referred to above? s 

The third ground of appeal of the learned 
Counsel for the appellant is that on a true 
construction of the mortgage-deed, the sir 
land was not exempted frofn the mortgage. 
I have examined the mortgage-deed and 
find, agreeing with the Oourt below, that 
it does expressly exempt sir lands from the 

(1) 57 Ind, Cas. 441; 18 A. L.J. 634; 2 UL P. L. R- 
(A) 331, 
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Portion of the mortgage. In this view the 
Only point left for determination is the 
question of law above referred to. This 
observation of mine will, of course, not 
prevent the learned Judges before whom this 
appeal finally comes from holding a 
different opinion from mine on the construc- 
tion of the deed of mortgage. I had ‘to 
examine the deed of mortgage to find out 
whether the appeal could be disposed .of on 
the construction of the ,mortgage-deed, and 
found that it could not be. - 

] Mr. Kailas Chandra Mital, for the Appel- 

ant. 

Mr. Shambhu Nath Seth, for the Raspond- 
ents. 

JUDGMENT.—This is a plaintiff's 
appeal arising out of a suit for arrears of 
rent brought in a Revenue Oourt. The 
plaintiff took a usufructugry mortgage of a 
certain share in the village and the mort- 
gage-deed expressly excluded certain sir 
plots. In respect of that the plaintiff 
applied to the Oollector under .8. 36 of 
the Land Revenue Act for an order specify- 
ing the land in which ex-propsietary 
tenancy had been created and fixing the 
rent payable therefor. The mortgagor 
apparently did not appear and the case 
was decided ex parte. The Oollector 
Specified some plots and fixed some renta. 
The present plaintiffs, on the strength of 
that order brought a suit to recover the rent 
soa fixed through the Revenue Court, The 
defendant contested the claim on the 
ground that he was not an ex-proprietary 
tenant but the proprietor of those plots 
inasmuch as they had never been mortgag- 
ed. The first Court decreed the claim but 
the District Judge dismissed it. A second 
appeal came up before a learned Judge of 
this Court who has referred it to a Bench 
oftwo Judges. 

Section 44 of the Land Revenus Act 
lays down the binding character of Revenue 
Court orders; that section does not 
expressly mention s. 36 but mentions ss. 40, 
4l and42. Itis conceded thats. 41, which 
relates to disputes regarding boundhry, is 
inapplicable, It cannot be argued that 
s. 42 apblies inasmuch as that section 
refates toa dispute respecting the class or 
tenure of a tenant, whereas in the present 
case the dispute is as to the existence of 
the tenancy ilsalf. It can only be argued 
that s. 40 was applicable. Section 36 of 
of the Act is not mentionedins. 44. The 
-learned Vakil for the appellant, who has 
argued the case with ability, wishes to 
take advantage of the provisions of s.44 
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by bringing in s. 36 through s.40. But 
s. 40 itself contains a sub-cl. (3) which does 
not debar a person from establishing, his 
right to the property inanother Revenue 
Oourt having jurisdiction. It is thus clear 
to us that an order which was passed by 
the Collector, even if it be assumed to have 
been passed under the provisions of s. 36 
and s. 40, cannot be abarto a claim being 
put forward by the defendant in another 
Regenue Court when that claim relates toa 
righf to property as distinct from the 
determination of rent. 

The learned Vakil for the appellant 
relies strongly on the case of Har Prasad v. 
Khazan (1) but that case is clearly 
distinguishable because there the subse- 
quent dispute which arose between 
the parties related to the amount of the 
rent which had been recorded by the 
Collector without proper enquiry and did 
not raise any question of a right to the 
property itself. : 

Lastly, it was contended that the aid of 
s. 11 of the Code of Civil Procedure should 
be invoked. But in view of the express 
provisions in sub-cl. (2) of s. 40 which 
preserves the right of the defeated party 
to establish his right to the property 
itself in another Oourt of competent 
jurisdiction, it is impossible to hold that 
any principle of res judicata applies. : 

The result, therefore, is that this appealis 
dismiseed with costs, e 


N. H. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Sxconp Civin APPHAL No. 1791 oF 1925. 
à April 26, 1928. 
Present:—Mr. Justice Sen and 
Mr. Justice Niamat Ullah. 
LACHMAN 4ND ANOTHBR— PLAINTIFFE— 
APPELLANTS 
. versus 

BHAJAN-—DzsraNpANT— RESPONDENT. 

Custom —Birt-jajmani—Injunction. ! 

Except possibly in cases where the right can be 
traced to a grant of an irrevocable character by the 
owner of ù house or to usage and prescription proved 
by evidence to be binding on the owner of the house, 
the right of birt-jajmani though enforceable between 
the rival claimants cannot prevail against the wishes 
%f the owner and the relief of injunction can be 
granted to one claimart against another only where 
it isa matter of indifference to the owner as to Who 
tenders services to him on paar of remunera- 
tion which he is willing to offer. [p. 876, eol. L.] * 
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Ramasawmy Aiyan v. Venkata Achari (1), Krishna 
Aiyan v. Anantarama Aiyan (2), Oechi v. Ulfat (3) 
id Khushya v. Mangala (4), referred to. 4 

Second appeal from a decree of the 


Additional Subordinate Judge, Muttra. 

Messrs. Narain Prasad Asthana and 
S. C, Das, for the Appellants. 

Ma: Gopi Nath Kunzru, for the Respond- 
ent, 

JUDGMENT.—The parties todhis case, 


are sweepers residing in the City of Muttra. 
The plaintiffs-appellanta brought [the suit 
out of which this appeal has arisen | for an 
injunction restraining the defendant from 
rendering services as a sweeper|in the 
Dharamsala of Seth Ram Gopal claimed by 
the plaintiffs as part of their 'birt'| which, 
as we understand it, means that they have 
the exclusive right to serve for remunera- 
tion in certain houses—not neg ily 
situated in a compact area, 

It isnot clear from the plaint ag to what 
origin is assigned to the plaintiffs’ right. 
Their case, as stated in the plaint, is 
that a house of which the boundaries are 
given together with other houes "has 
been the birt property of the plaintiffs 
and their ancestors fora long timb,” that 
another house of which the boundaries are 
also given formed part ofthe defpndant's 
birt and that & dharamsala has been recent- 
ly constructed by Seth Ram Gopalon the 
sites of the two houses but that the latrines 
appertaining tothe dharamsala stand on 
the site of the house which was part of the 













of the defendant, who, however, interferes 
with the exercise of the plaintiffs’ 
The defendant claims the dhara 
part of hisown biri on allegations similar 
to those of the plaintiffs. c 
ia thus narrowed to the simple issue whether 


finding of the Oourts below that the manag- 
er of dharamsala, as representing the 
owner thereof, desires to 
services of the defendant 
to the plaintiffs. R 

The Courtof first instance found on 
"overwhelming evidence ...... 
by the plaiatiffs, which proves 
sweepers of Muttra have for a long time 
past been mortgaging their jajmani-birts 
as a tangible property ......... 
the practice or custom as the |plaintiffs 
> 


ia 
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choose to call it can be allowed to trench 
upon the undoubted rights of the owners of 
the property to choose their own sweepers is 
a question which presents some difficulty,” 
He dismissed the suit inthe end onthe 
ground that the owner of the dharamsala 
who is not a party to the suit, cannot 
have the services of sweepers forced on 
him against his own inclination. The 
Bubordinate Judge upheld the decree of 
the first Court for two additional reasons, 
viz, (1) the birt of both parties being 
now included in the dharamsala,. the 
plaintiffs’ right could not be separated and - 
(2) the relief of injunction is discretionary 
with the Qourt and under the circumstances 
of the case it should be refused. 


The second appeal came on for hearing 
before a single Judge of this Oourt, It 
has been *referred to a Bench of two 
Judges in view of the questions involved 
in the case. 


A. right of the kind claimed by the plaint- 
iffe may arise by agreement amongst 
sweepers defining the areas or houses 
where each isto render services without 
interference by the others, in which case 
the parties to such an agreement can 
enforce it as between themselves, It can- 
not, however, afford protection &gainst 
interference by third person. Such aright 
may also be acquired, by grant by which 
owners of particular houses may confer 
the exclusive privilege of serving in that 
capacity to the exclusion of all others 
following the same avocation. Usage and 
prescription may also be the source of 
such a right. 


In Ramasawmy Aiyan v. Venkata Achari 
(1) the plaintiffs had claimed as represen- 
tatives of the Arya Brahmans, claiming 
in hereditary right,the privilege of adminis- 
tering purohitam (religious rites and 
ceremonies) to seventeen classes of pilgrims 
who resort to the shrine of the great Pagoda, 
and other temples in the Island of 
gtameswaram in Madras. Their Lordships, 
of the Privy Council insisted on 
evidence of plaintiffs’ right by ''proof 
of its origin of by such proof ofe 
long and uninterrupted usage as in the 
absence of a documentary title will suffice 
to establish a prescriptive right, the 
existence at any tirffe of theoriginal and 
exclusive privilege which the  appellants 
have made the foundation of their title," 


DIM LA. $44; 2 W. R.P. O. 31; 1 Suth, P. QJ, 
492; 2 Bar. P. O. J. 1; 19 B. R. 771, 
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In Krishna Aiyan v. Anantarama *Aiyan 
(2)it was held in & case similar to the 
above that the plaintiff should prove a 
contract between the parties or usage and 
prescription. 

In Oochi v. Ulfat (8) an agreement 
amongst two rival factions of Mahabrah- 


mans of a particular village that they . 


should, by turns, collect and receive 
offerings during certain months afd refrain 
from receiving any offerings in certdin 
other months was upheld. » . 

In Khushya v. Mangala (4) birt-jajmani 
of sweepers was considered to be of “a 
well-known form of tenure in this country" 
but the plaintiff must prove either a grant 
or else some usage or such long con- 
tinued possession as raises the presumption 
ofa lost grant. 

Except possibly in cases where the right 
can be traced to a grant of au irrevocable 
character by the owner ofa house or to 
usage and prescription proved by evidence 
to be binding on the owner of the house, 
the right of birt-jajmani though enforce- 
able between the rival claimants cannot 
prevail against the wishes of the owifer 
and the relief of injunction can be granted 
to one claimant against another only 
where it is a matter of indifference to 
the gwner as to who renders services to 
him on payment of remuneration which he 
is willing to offer. In practice it is sel- 
dom that a grantor usage and prescrip- 
tion binding on the owner of a house 
can be established. It is unnecessary to 
speculate and to illustrate cases in which 
the owner can be considered bound to 
recognize the birt-jajmani rights of menial 
classes. It is enough for purposes of this 
case to say that there is no evidence 
whatever which can be relied on in proof 
ofa rightof such a far-reaching character, 
It points to the plaintiffs’ right having its 
origin in agreement amongst sweepers, 
which is lostein antiquity and which is 
now evidenced by usage prevailing amonget 
the local sweepers. In this view of the 
case the plaintiffs’ appeal must fail and gi? 
dismissed with costs. 


N. E. . 
© (2) 2 Ñ. H. O. R. 330. 

3) 20 AY. 234; A. W. N. (1898) 23. 

(4) 22 Ind. Oas. 957; 12 A. L. J. 207. 


e Appeal dismissed, 


* 


RATAN DEI KUNWAR Y. SHER SINGH, 


114 I. O. 1929 


ALLAHABAD HIGH COURT. 

Frest Orviz, Apprat No. 281 or 1924. 

A May. 92, 1928. ] 
Present ;—Mr. Justice Sulaiman, Acting 
Ohief Justice, and Mr. Justice Weir. 

Chaudhrain RATAN DEI KUNWAR-— 

PLAINTIFF—AÀ PPELLANT 
: Versus 
Chaudhri SHER SINGH AND oTHHBS— 
DsPENDANTS— RESPONDENTS. 

ji KAN bek m tion—Accounts—Profits collected 
by lamburdar—Failure of mortgagee to receive profits 
from lunbardar—Mortgagor, whether liable to make 
up deficiency on redemption —Suppression of accounts 
—Presumption against mortgagee—Mortgagor's right 
to surplus profits—Tranafer ef Property Act (IV of 
1882), s 76. 

A stipulation in a mortgage-deed that if the 
profits of the property mortgaged be found to be 
ingufficient, the mortgagor shall pay the deficiency 
in interest from year to year cannot apply toa case 
where the profits have not in fact decreased, but the 
mortgagees have, owing to their own default, failed 
i recover them from the lambardar, (p.879, col. 
1. 

Where a mortgagee deliberately withholds his 
accounts he would be liable b facte to be 
debited with the total amount which ought to have 
been recovered on the basis of the gross rental after 
deducting the necessary expenses and land revenue 
etc. [p 879,001 2.] 

But where the mortgagee has no right to make 
direct collections from the tenants, and succeeds in 
establishing that the total amount collected by the 
lambardar from the tenants was smaller, it will 
be just and equitable to make him liable for the 
proportionate share of the amounts go collected and 
realised, and not hold him Hable for the amounts 
which remain unrealised by the lambardar. [ibid] 


Where a mortgage-deed did" not contain any 
stipulation that the mortgagee was entitled to take 
the entire profitsin lieu of interest, but contained 
a provision that if the profits were short, the de- 
ficiency would be"paid by the mortgagor and in a 
suit for redemption the mortgagee insisted on an 
account being taken : 

Held, that it was only just and equitable on taking 
accounts that if in any particular year there was a 
surplus that should be credited to the account of tha 
mortgagor. [p. 880, col. 1.7 

First appeal from a decree of the Sub- 
ordinate. Judge, Bijnor, dated the 29th of 
March, 1924. ‘ 

Messrs, P. L. Banerji and Shabd Saran, 
for the Appellant. 

Messrs, Iqbal Ahmad, K. C. Mital and 
Ajudhia Math, for the Respondents, 

JUDGMENT.—First Appeal No. 281 
of 1921 and F. A. No. 232 of 1925 arise 
out of two separate suits Nos. 156 and 
158 of 1922 respectively. These wera 
suits brought by Ratan Dei Kunwar and 
by Kishan Kunwar and Bishun Kunwar 
for redemption of two separate villages, 
Lodhipur and Niamatullah Nagar, It is 
necessary to bear in mind that the suits ° 
were brought for redemption of single, 
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villages, although altogether 14 villages 
had been mortgaged under a deed dated 
fhe 16th of November, 1869, by the plaintiff's 
predecessor, Sheo Raj Singh, to the de- 
fendants’ predecessor, Usman Khan, fora 
sum of Rs. 100,000. The mortgagee rights 
were transferred by the heirs of Usman 
Khan on the 27th of October, 1869, to 
Darbari Mal and Nath Mal Das in this 
way that Darbari Mal was given 2/3rds 
share in the mortgagee rights and Sher 
Singh and his colleague were given 1/3rd 
share. Sher Singh and this man are 
defendants Nos, 1 and 2 in the suit, who 
are the principal confesting respondents 
in both the appeals before us. They will 
hereinafter be described as the contesting 
mortgagees. 

By various transfers the equities of 
redemption of the various villages were 
transferred to a number of people. 
Briefly speaking it may be stated that by 
the year 1890 property No. 1 came to 
Badri Prasad, the grandson of the mort- 
gagee Darbari Mal, Nos. 2—8 went to Nath 
Mal Das, who is now stated to have been 
a benamidar for Darbari Mal, No.9 went 
to Sher Singh and another the contesting 
mortgagees, and Nos. 10—14 were acquired 
by one Sher Singh of Kant. 

It is an admitted fact that Sher Singh 
of Kant on the 2nd July, 1898, was allowed 
to pay off Darbari Mal and redeem the 
2/3rds share of the mortgage from him. In 
his finding on issue No. 6 the learned 
Subordinate Judge at page 18 (F. A. No. 232 
of 1925) Has said that "there is no dispute 
about the redemption of 2/3rds share held by 
Nath Mal Das and Lakhpat Rai, that 
portion of the mortgage is redeemed.” 

So far as item No, 9 is concerned, 
Darbari's share of the charge undoubtedly 
subsists, The 1/3rd of the mortgagee rights 
vests in Sher Singh and his colleague, the 
contesting mortgagees, in all “the 14 
villages. On the 30th June, 1914, item 
No. 14, namely Niamatullah Nagar, was 
transferred to Kishun Kunwar and Bishun 
Kunwar by Sher Singh of Kant,and on 
the I9th July, 1914, item No. 12, Lodhipur 
was transferred to Ratan Dei Kunwar by 
the heirs of Sher Singh of Kant, 

A circumstance which has caused con- 
siderable complexity and. difficulty in the 
making up of the accounts is the fact 
that Darbari Mal became lambardar in 6 
villages, Sher Singh of Kant became lam- 
„bardar of 5 villages “and Sher Singh and 
his colleague, the contesting morígagees, 
became lambardars of three villages. 


aea 
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Account books have not been flled to show 
how these lambardars adjusted their ac- 
counts. We have, however, a suspicion 
that amounts due by these lambardars to 


‘each other might not have been paid in 


full and might have been set off against 
each other. 

In the Court below there were altogether 
four suits, two of which have not now 
come up in appeal before us. Those 
gther suits were, also suits for redemption 
of particular villages. The contesting 
mortgagees did, no doubt, plead that the 
plaintiffs in the various snits were not 
entitled to redeem their respective villages 
only, but they never in so many words 
put forward the plea that the integrity of 
the mortgage of 186) has remained intact 
and the plaintiffs must offer to pay the 
whole amougt of the mortgage-money 
due, and redeem all the mortgaged pro- 
perties at one and the same time. But 
an issua was framed by the Oourt below 
which was numbered as issue No. (2) and 
was to the effect whether the plaintiffs 
ware entitled to redeem part of the dis- 
puted mortgaged property. The learned 
Subordinate Judge in his finding on this 
issue held that the plaintiffs were entitled 
to redeem different properties individually. 
He in so many words held that the ifiteg- 
rity of the “mortgage was broken and 
that the mortgaged property was held by 
different persons and by the mortgagees, 
so that different owners could redeem 
their property in part. He found the issue 
in favour of the plaintiffs. We have 
already referred to hia remarks in his 
finding on issue No. 6 that there is no 
dispute about the redemption of the 2/3rds 
share in the mortgagee rights. In dis- 
posing of certain objections on page 190 
(F. A. No. 281 of 1924) the learned Sub- 
ordinate Judge again repeated his finding 
that the integrity of the mortgage was, no 
doubt broken. 

In the Court below a Commissioner was 
appointed twice to prepare accounts on 
thé lines suggested by the learned Sub- 
ordinate Judge. Although the learned 
Subordinate Judge*held that different 
villages could be redeemed separately 
and that only proportionate amounts of the 
mortgage-money were payable, he directed 
that the profits of al the 14 villages 
should be taken as a lump sum and from 
those profits the total amount of expenses 
should be deducted and interest charged 
on the whole amount, and after the total 
was arrived at there should be a propor: 
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tionate distribution, A preliminary decree 
was prepared in the terms of the second 
report of the Commissioner, 

It is conceded now even by the learned 
Advocate for the respondentsthat the decree 
on the basis of this report is to some 
extent unjust inasmuch as about 6 villages 
are shown in the account to have yielded 
no income whatsoever for a long number 
of years, This will be apparent from a 
perusal of pages 140 onwards. This result 
has been arrived at by tht Commissioner* 
on the supposition that Sher Singh of 
Kant and Darbari Mal were lambardars 
of these villages and they did not pay the 
due share of the profits of these villages 
to the contesting mortgagees. 

The two sets of plaintiff Ratan Dei 
Kunwar and Kishun Kunwar and Bishun 
Kunwar preferred appeals from the pre- 
liminary decrees to this Ooutt, The con- 
testing mortgagees have filed cross-objec- 
tions, but in their cross-objections they 
did not raise the point that the buit for 
redemption of separate villages sHould 
stand dismissed. Their complaint is that 
the amount awarded by the Court beldéw 
is inadequate. The position before us, 
therefore, is that out of four separate suits 
for redemption which were brought in 
the €ourt below two decrees for separate 
redemption of two sets of .villages have 
become absolutely final and no appeal has 
been preferred from those decrees. In the 
two appeals which are before us the con- 
testing mortgagees do not urge that the 
plaintiffs are not entitled to redeem their 
villages separately. As a result of the 
decrees in the other two suits having 
become final the present contesting mort- 
gagees are not now in a position to sub- 
mit themselves to a redemption of all the 
villages, having themselves allowed some 
villages to be redeemed by the other 
plaintiffa piecemeal. Having regard to all 
these circumBtances, we are of opinion that 
it must be assumed for the purposes of 
these two appeals that the integrity of 
the mortgage has been broken and that 
piecemeal redemption should be allowed. 
The learnedeAdvocate for the respondents 
.has c$ntended before us that although 
he is ‘not in a position to attack the 
decree for the redemption of different 
villages separately, he is still entitled to 
ask this Court to allow him the amount 
which would be found due on the basis of 
the integrity of the mortgage not having 
been broken. He has advanced this 
argument on the ground that he is ontitled 
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under O. XLI, r. 22, of the Civil Procedure 
Code, to support the decree of the Court 
below on ‘a finding different from that on 
which it is based. We are, however, of' 
opinion that this contention cannot be 
accepted. If the decrees for redemption 
of individual villages have to be main- 
4ained and cannot’ be touched, and we 
must call upon the plaintiffs to pay only 
the proportienate amount of the mortgage- 
money due on these villages, we must 
treat tfe case as if redemption is sought 
on the footing of the integrity of the 
mortgage being broken. We have, there- 
fore, to determine the individual liabilities 
of the villages which are sought to be 
redeemed in these two appeals. 

The method adopted by the Court 
below is complex and diffieult. * We, how- 
ever, think that in the view which we 
have taken of the legal position of the 
parties the making of accounts can be 
considerably simplified, and it is now 
necessary to direct an enquiry into the 
total amount of income and expenses in 
respect of the entire mortgaged  pro- 
perty. 

Before we preceed to consider what 
would be the just basis for directing 
accounts to be taken we must dispose of 
one objection which has been strongly 
urged on behalf of the contesting mort- 

gees. Their contention is that Sher 

ingh of Kant having been the lambardar 
of 5 villages has in fact “not made any 
payments of the contesting mortgagees' 
share of the profits for certain specific 
years and that” only a small share of the 
profits was paid to the contesting mort- 
gagees in certain years. The contention 
of the contesting mortgagees is that they 
should be debited only to the extent of 
the amount which they received from. 
Sher Singh of Kant or his heirs. The 
contention is that Sher Singh of Kant, 
became one of the mortgagors “through 
whom the present plaintiffs are claiming 
and that if Sher Singh of Kant had 
appropriated some amounts as lambardar, 
was a 
deficit in the income of the mortgaged 
property. 

We think that we cannot accept thia 
contention. Sher Singh of Kant had no. 
right in law to obtain possession of the 
mortgaged properties or retain possession 
of them. Having acquired “the equity of 
redemption, which merely gave him the, 
right to redeem the mortgage on payment ° 
of the mortgage-money, he acquired nọ, 
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more than a mere interest of a mortgagor. 
16 did, however, happen that the Board of 
Revenue appointed him lambardar in 
preference to those who were in posses- 
Bion. But the position of a lambardar is 
that of an agent for the co-sharers who 
are entitled to make realisations and col- 
lect rents. The amount which was appro- 
priated by Sher Singh of Kant was not 
appropriated by him in the capacity of a 
mortgagor, but was appropriated or real- 
ised in the capacity of an agent- of*the 
persons entitled to possession. If the 
mortgagees have for all these years re- 
mained quiet and never claimed their 
shares from their agent, the lambardar, 
it seems to us unjust and unfair that they 
should now make the plaintiffs suffer for 
their own negligence and default. It has 
been pointed out to us that in some yeara 
decrees have been actually obtained 
against the lambardars. If the mortgagees 
did not recover the balance of their share 
of the profits that was due to their own 
negligence and carelessness, and it seems 
to us that in a suit for redemption of the 
separate villages we should not go into 
the question why the mortgagees did or 
did not sue the lambardar for the recovery 
of their shara of the profits. The mort- 
gagor had put the mortgagees in effective 
possession ofthe mortgaged property, and 
it cannot be asserted for & moment that 
if the mortgagees had bestirred themselves 
they would have*been entitled through 
the Revenue Court to recover their profits 
from year to year, If there was some 
sort of private adjustment om account of 
the fact that three sets of persona were 
lambardars of three groups of villages, or 
if it was due to negligence and careless- 
ness on the part of the mortgagees that 
they did not recover any share of the profits 
which they werelegally entitled to recover 
from their agent and lambardar, wethink 
that the present plaintiffs cannot be made 
to suffer for that The stipulation in the 
mortgage-deed that if the profits of the 
property mortgaged be found to be 
insufficient, the mortgagor shallpay the 
deficiency in interest from year to yoar 
cannot apply to a case where the profits 
have not in fact decreased, but the mort- 
gagees have, owing totheir owa default, 
failed to recover them from the lambardar. 
We are, therefore, of opinion that in these 
appeals we should not go into the questiqn 
whether or not the contesting mortgagees 
Were able to recover ihe amounts of the 
profits from their agent the lambardar, 
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Under s. 76 (g) ofthe Transfer of Pro- 
perty Act the contesting mortgagees were 

ound to keep clear, full and accurate 
accounts of all sums received and spent by 
them as mortgagees together with vouchers 
by which the accounts were supported. 
Admitteldy no attempt bas been made to 
produce any such accounts, The learned 
Subordinate Judgehas commented strongly 
on the non-production of such accounts 
and bas in fact in his findingon issue No. 
6 concluded that, haying got accounts, the 
contesting mortgagees have not produced 
them although the Court demanded their 
production. Thus, they have deliberately 
withheld the accounts. Prima facie, 
therefore, they would be liable to be 
debited with the total amount which ought 
to have been recovered on the basis of the 
gross rental after deducting the necessary 
expenses and land revenue etc. But 
inasmuch as the contesting mortgagees were 
not themselves the lambardare of villages 
Lodhipur and Niamatullah Nagar and had 
not the right to make direct collections from 
the tenants, these villages being under 
the lambardarship of Sher Singh of Kant, 
we think that it would be equitable and 
just to make the defendants liable for the 
proportionate share of profits which they 
would have got on the basis of actual 
collections made by the lambardar, DIO- 
vided that can be established. The true 
position, in our opinion, is that on account 
of the non-production of complete accounts 
the presumption would be against the 
contesting mortgagees that they had 
realised their due share of the gross rental 
after making the necessary deductions, In 
particular years, however, if they succeed 
in establishing that the total amount 
collected by the lambardar from the tenants 
was smaller, we think that it will be just 
and equitable to make them liable for the 
proportionate share of the amounts go 
collected and realised, and not hold them 
liable for the amounts which remain 
unrealised by the lambardar, In our opinion 
this is the only correct basis of 


on accountin 
as thb position now stands, Fortunately 
the proportionate liability on- the villages 


before us on account of the principal mert- 
gage-money is not now disputed. «The 
table at page 26 (F. A. No 281 of 1924) shows 
the .proportionate liability on Lodhipur 
and Salimpur, which is nd} admitted, 

In the absence of any accounts or 
documentary evidence the Court below has 
assumed that up to the 27th of October 
1t89 the profits of the mortgaged property 
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were just sufficient to pay the amount of 
the interest, and that on that date the 
whole sum of Rs. 100,000, neither more nor 
less, was due. This position has not been 
challenged by either party before us. 

It has to be noted that the proportionate 
liability on the villages shown at page 26 
represents the entire share of the mort- 


gagees. The contesting mortgagees are 
entitled only to l/àrd of thi8 mortgage- 
money, 


The mortgage-deede of 1¢63 does mot 
contain any clear stipulation that the 
mortgagee is to take the entire profits in 
lieu of interest. It is entirely silent as 
regarde the surplus. On the other hafld, it 
does contain a covenant that if the profits 
are short the deficiency will be paid by the 
mortgagor together with interest. Mr. 
Piare Lal Banerji, on behalfof the two 
plaintiffs, offered to pay tle proportionate 
amount of the mortgage money without 
any deductions if the respondents would 
accept his offer. That offer was not accepted, 
The contesting mortgagees insist? on an 
account being taken and on their being 
credited with the shortage in the anfount 
of profits as compared with the amount of 
interest. When accounts have to be gone 
into, we think it just and equitable that if 
ineany particular year there was a surplus 
that should be credited to the account of 
the mortgagor. 

The mortgage-deed mentioned the 
various villages by name and did not 
exclude any interest in those villages. It 
must, therefore, be taken that the entire 
proprietary interest of Sheoraj Singh in 
those villages was mortgaged. Of course, 
if there were any proprietary interests 
belonging to other persons they would not 
be deemed to have been mortgaged and in 
calculating the amount of profits the share 
of profits in respect of such proprietary 
interest would have to be excluded. ` 

We, thetefore, think that itis necessary 
to call upon the Court below to get à fresh 
account prepared on the follewing lines; — 

(1) The account of villages Lodhipug and 
Niamatullah Nagar should be prepared 
separatelye ~ =, ME 

(A The proportionate liability of the 
mortfage-money on the 27th of October, 
1889, should be taken as given on page 26. 
(F. A. No. 281 of 1924), 

(3) In all yea 
be that the amount of the profita on the 
basis of gross rental were realised as shown 
by the khatauni for those years. —— 

.(4) In any one year the contesting mort- 


RATAN DAL KUNWAR 0: SHER SINGH. 


the presumption should . 


114 I, O. 1829 


gagees prove that the amount actually 
collected by the lambardar was less than 
the gloss rental, the actual collections 
should be taken to represent the profits for 
those years. These figures will, of course, 
include any decretal amount that might 
have been realised subsequently. 

(5) If no other convincing documentary 
evidence is produced by the contesting 
respondents, the learned Advocate forthe 
appellants concedes that the amount shown 
in the khatawnis as having been realised 
duling particular years should be accepted 
as representing the total collections made 
by the lambarday Inthe absence of any 
more satisfactory evideuce the figures in the 
khataunts for those years may be accepted 
as showing the actual collections, 

(6) The account should start with the 
proportionate amount of the principal sam 
as the amount dueon the 27th of October, 
1859, to which should be added the interest 
from year to year and from which should 
be deducted the proportionate amount 
received as profits from year to year. If 
in any one year the proportionate amount 
of the pri fitsisless than the proportionate 
amount of the interest atthe contractual 
rate the interest. on the deficiency is to be 
calculated at 1 per cent. per mensem simple 
interest and the amount of the deficiency 
is to be debited to the mortgagor. If, on 
the other hand, there is a surplus, that 
should be credited to the account of the 
mortgagor and would go to reduce the 
amount due for the next year. 

(7) The amounts to be deducted from the 
profite will be those mentioned in paragraph 
No. (1) of the mortgage-deed of 1869, 

This, in our opinion, disposes of the 
whole appeal and the cross-objections 
except with regard to the exclusion of 
certain Milak land. Neither party is 
entitled as of right to produce any fresh 
evidence in this case. We, however, direct 
that they be allowed to produce docu- 
mentary’ evidence only and such formal 
oral evidence as may be required for the 
purpose of proving documentary  evi- 
dence, e 

Lakhpat Rai, one of the respondents, is 
dead, but two brothers, who are admitted 
by Mr. Mital to be members of a joint 
Hindu family, are on the record. Under 
the circumstances the appeal has not 
technically abated. Mr. Mital claims that he 
should be awarded separate costs for Badri 
Prasad and others. , Tney were only pro 
forma respondentsand were not interested 
ia thb redemption of the 1/3rd of the 


*. 


. madein the Oourt below, 
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mortgaged properties, We donot think tha 
they are entitled to any costs. They need 
not appear in the enquiry that. is to be 
The usual 10 
days willbe allowed for filing objections, 
if any. 


A. Decree modified. 


E . 
e 
ALLAHABAD HIGH COURT. 
Figst Civiu APPEAL No. 440 or 1924. 
November 9, 1928, 
Present :—Mr. Justice Sulaiman and 
Mr. Justice Kendall. 

GAURI SHANKAR, MINOR, TH&OUGH 
JHAMMAN LATL,—PLAINTIFF—APPBLLANT 
veratus 
KESHAB DHO AND oTHERS—DRBFBNDANTS— 

a RESPONDENTS. 

Hindu Law—Joint family—Family business— 
Death of manager—Partnership, dissolution of— 
Partition—Separation of one member—Status of others 
—Inference of agreement to remain unite from sub- 
sequent conduci—Debts of family firm— Liability of 
minor members—Decree against firm—Minor partner 
not properly represented—Validity of decree—Suit to 
set aside decree against minor—Pleadings—Aver- 
ment of specific irregularities, necessity of. 

A joint Hindu family can be a partner. (p. 880, col. 
1, 

A parinarihip of which a joint family is a partner 
is not dissolved by the death of the manager of tho 
family. {ibid.] 

Mewaram v. Ram Gopal (1), followed. 

Wheres memb&r of a joint Hindu family sepa- 
rates, the remaining members may continue to be 
co-parceners without any special agreement amongst 
themselves, and the fact that they continued to 
remain united may be proved By their subsequent 
eonduct. . 886, col. 2; p. 887, col 1] 

Bheema Raut v. Durga Prosad Singh (2) and Palani 
Ammal v. Muthuvenkatachala Moniagar (3), relied 


on. 

In determining whether the members of a Hindu 
family are joint or separate the fact that their sh»res 
are shown separately in the khewats is not of much 
weight. [p.887,«01. 2] 

For thg debts contracted for the purposes of a 
family business not only the property of the firm 
but the entire joint family property including the 
shares of the minor members would be liable but 
the minor members are not personally liable nor 
can their self-acquired property be liable, [p. 888, col. 
1. s 

Mahabir Prasad Misir v, Amla Prasad Rai (4) and 
Raghunathji Tarachand v. Bank of Bombay (5), 
referred to. 

A minor who seeks to ast aside several decrees 
passed against him must allege spedific irregulari- 
ties in respect of each decree which he wants to 
challenge. A mere general and sweeping allegation 
that he was not properly represented is insufficient. 
[p 888, col. 2. . 

. Where a decree is obtained against the members 
ofa joint family as partners of 4 firm carrying on 
business in a certain name, the fact thatone of the 
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defendants, who was a minor was not properly rə- 
Prevented in the suit, will not wila MUR acu 

First appeal from a decision of the 
Third Additional Subordinate Judge, 
Aligarh, dated the 26th August, 1924, 

Messrs B. E. O'Conor, B Malik and S. E. 
Dar,for the Appellant, 

Messrs Haribans Sahai, P. L, Banerji, 
U S. Bajpai, Dr. K. N. Katju, G Agarwala, 
Bhagwati Shankar, N. P. Asthana, Panna 
Laland P. M. L. Varma, for the Respondents, 


JUDGMENT. —First Appeals Nos. 
440, 101, 520 and. 540 are all andei we 
propose to dispose of them by one principal 
judgment. Gauri Shankar filed two suits 
for omnibus declarations that a large number 
of documents like simple mortgages, 
usufruetuary mortgages, sale-deeds and 
releases and decrees obtained on the basis 
of other documents as well as certain 
auction-sales which have taken place are 
not binding on the plaintiff. Some of the 
mortgagees have sued for their money, 
The persons interested in the various 
transactions which amounted to about 51 in 
aumber were numercus, About 65 
defendants were impleaded in the Court 
below in the first instance and the number 
has swelled considerably in consequence 
of the deaths of several of them, ang their 
representatives having been brought on the 
record in the Court below and in thia 
Court. Briefly speaking, the plaintiff's case 
was that he was & minor, and during his 
minority his uncle Keshab Deo started an 
entirely new shop styled Keshab Deo. 
Gauri Shankar in 1915, to which the 
plaintiff, on account of his minority 
could not be legally made a partner go 
as to beliable for the obligations: that hia 
uncle Keshab Deo has executed a large 
number of documents and raised money on 
the security of the plaintif’s share in the 
family property which is by no means 
liable. The plaintiff's case srested on the 
assertion that the plaintiff and his uncle 
were not members ofa joint Hindu family. 

Ithough a long list of the various 
transactions was attached to the plaint they 
were not separately and spepifically dealt 
with, and the necess&ry particulars were not 
supplied. The Court called upon the plaint? 
iff to supply further particulars, which were 

iven in the application dated the 9th of 

Saty, 1923, but everfthere the plaintiff 
did not deal with the various deeds 
separately, nor point out the irregularities 
in the previous suits on whioh he was 
going to rely, 
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The defence raised by the various 
defendants had one common feature about 
it, viz, that there wasan assertion that the 
plaintiff and Keshab Deo, defendant, were 
members of a joint Hindu family and that 
the firm Kecshab Deo. Gauri Shankar, on 
account of which most of the debts were 
incurred, was ajoint family business, the 
liability of which was binding on the 
plaintiff. There was, of course, & denial 
that there had been any irregularity in 
obtaining the various decreps, and also a 
denial that the plaintiff had in any 
way been prejudiced. Several defend- 
ants also took the plea that the suit was 
bad for  multifariousness inasmuch as 
numerous causes of action had been wrongly 
joined together. 

The learned Subordinate Judge framed 
several issues including the one as to the 
question of multifariousness. Unfortunate- 
ly he postponed the decision of the last- 
mentioned iesue till all the evidence had 
been recorded and then summarily dispos- 
ed of it holding that the suit was enot 
defective, 

No doubt, the joining together of se 
many causes of action and impleading 
such a large number of defendants was 
very inconvenient and embarrassing. But 
now that the whole evidence has been 
reco ded it istoo late for us to consider 
the defect of multifariousness, as under 
s. 99 of the Code of Civil Procedure an 
Appellate Court cannot interfere on this 
ground unless the defect has affected the 
merits of the case or the jurisdiction of the 
Court, Asregards some of the deorees 
the Court below has found that no cause 
of action haa arisen within its jurisdic- 
tion but thesuit with regard to them has 
been dismissed and not decreed. It is, 
therefore, not possible ior us to dismiss 
the suit in appeal on the preliminary 
ground that it is bad for multifariousnesa 

In his plgint the plaintiff admitted that 
a firm styled Sham Lal Gokul Ohand was 
started about 1860 at Hathras and another 
one was opened at Patna. In para. 4 of 
the plaint it was admitted that both thébe 
shops are still going on. The plaintiff's 
case was that so far a#this business is con- 
cerned. it was the family business of 
the plaintiff and Keshab Deo, and there 

was nosuggestion thatit has been dissolved 
owing tothe deathof either the plaintifi’s 
father or grandfather, In the Court below 
as noted bythe learned Subordinate Judge 
on page 116, the plaintiff did not deny 
his liability to pey the debts of this 
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firm Sham Lal-Gokul Ohand, nor chal- 
lenged the transfer made to pay of the 
debts of that firm. His whole case was 
that a° firm styled Keshab Deo-Gauri 
Shanker was an entirely new firm, started 
by Keshab Deo at a time when the plaint- 
iff was a minor, and though in that firm 
the plaintiff ‘was a partner so as to be 
liable for its debts the plaintiff could not 
be taxed with the indebtedness of this 
new firm. 

Thereéqno direct evidence to show when 
the firm Bum Lal-Gokul Chand was es- 
tablished. Some of the defendants how- 
ever admitted the plajntitf'e allegation that 
it was started in 1860. We may take 
it that the plaintiff admita that it was 
started at least as early ag that year. At 
that time admittedly the plaintiff was not 
born but his grandfather Sham Lal was 
alive and so was his great grandfather 
Ganga Ram. Sham Lal had three brothers 
Mukand Lal, Gokul Chand and Salig Ram. 
As to Mukand Lal, it is admitted 
on behalf of all the parties that he went 
out of the family on being adopted by a 
stranger. The oral evidence on behalf of 
the plaintiff is to the effect that there 
was a complete separation between Ganga 
Ram and his four sons, and there was an 
actual partition of the existing assets. 
This is alleged to have taken place some 
time about 1860, although no definite 
date is fixed and there is no direct docu- . 
mentary evidence to prove arty such parti- 
tion. On the other hand, on behalf of 
the defendants it was alleged that there 
was no partition or separation at all, and 
that the family has continued to be joint 
and the plaintiff is still joint with his 
uncle Keshab Deo, It may, however, 
be taken for granted that the docu- 
mentary evidence as well as the oral evi- 
dence on both sides go to show that 
Salig Ram did not get any share out of 
the di of the business Sham Lal- 
Gokul Chand. The plaintiff's case is that 
Salig Ram actually separated at the time 
of the general partition of the family pro- 
perty. The suggestion on behalf of the 
defendants is that Salig Ram might him- 
self have walked out of the family which 
did not involve a disruption of the joint 
Btatus of the remaining members of the 
family. 

The documentary evidence which could 
throw light on this queftion is very 
meagre. In thefirst place, we have a sale- 
deed of the year 1800, showing thata * 
half share in a house was purchased in, 
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the name of Sham Lil for Rs. 650 joint- 
ly with a stranger. This, ia our opinion, 
does not show anything conclasivaly. It 
+13 aonsisteat with the theory that Sham 
Lal was separate and was purchasing 
a half share in the house oa his owa 
Separate account. [t ia also consistent 
with the theory that this acquisition was, 
made on behalf of the joint firm in the 
name ofone member of it. Then we have 
a reference to a sale-deed to the effect 
that in 1802 Ganga Ram and Sali Ram 
jointly made amortgage of a house and 
a shop for Rs. 2,000, In our opinion this 
also in no way shows ghat the family was 
separate. On the other hand, it might 
suggest that there was some house in 
which the eldest son of Ganga Ram had 
sonre interest as the recital indicates that 
he was joint as a co-owner. If Ganga 
Ram had owned any family property be- 
fore the alleged partition one would have 
expected that they would bedivided among 
the father and the sons and the sons also 
would get some share. If he did not 
own any such property how did Salig 
Ram come to have an interest in it? The 
plaintiff's oral evidence does not suggest 
that any immoveable property was divid- 
ed. This property was subsequently sold 
by Ganga Ram and Salig Ram in the year 
1885. That transaction also is by no means 
conclusive, as property can be sold away 
by & managing member without even 
joining the other membersof the family. 

The account-books of the firm Sham 
Lal Gokul Ohand of the year 1860 and 
following years would undoubtedly have 
thrown considerable light on the position 
of the family and the question whether 
the other members had any interest inthe 
business or not But the account-books 
from 1860 to 1899 are not forthcoming, 
and we are absolutely in the dark whe 
ther Ginga Ram benefited from ghia firm 

or not. e 


Tne account-books from 1899 to 1922 
hai been filed in some snit and some of 
them were at the shop at Patna, Under 
an order issued by the Court 4 Oommis- 
sioner was appoiated to take possession 
of these books, and they have been put 
in evidence in this case, 


There can be no doubt that the firm 
Sham LalGokal Ohand flourished for 
a large number of years and conaider- 
able immoveable properties were acquired 

.out of the funds of this firm. We shall 
deal with these account-books after refer- 
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ring briefly to the oral evidence which , 
has been producsd*by the parties. 

A large number of other shopa were 
also opaned, in which the firm of Sham 
Lal-Gokul Ohand was undoubtedly in- 
terested and which were almost entirely 
financed by this family firm. The defend- 
ants suggest that these shops were the 
branches of the parent firm and stood on 
the same*footing as the firm Sham Lal- 
G5kul Chand. On behalf of the plaintiff 
it is denied tkat these shops were the 
branches of the main firm, aud itis al- 
leged that they were independent shops and 
had nothing to do with the family business. 
Inasmuch as in some of these shops strang- 
ers were joined as partners it may perhaps 
be difficult to call such shops mere branch 
shops of Sham Lal-Goknol Chand, but there 
oan be no doubt that the family firm was 
at least a partner in such shops. We are 
only concerned with two such shops in 
this case, viz., the firm styled Keshab Deo- 
Radha Ballabh and Keshab Deo-Gauri 
Shamkar. With regard to these two even 
the plaintiff's witnesses had to admit 
that these firms were started out of the 
funds belonging to Sham Lal-Gokal Ohand, 
for instance, Ballu Mal on paga 56 had to 
admit that out of the funda of Sham Lal- 
Gokul Chand these and other shops yere 
started. A similar admission was made 
by the plaintiff's witness Sham Sander on 
paga 64. Of course the defendants’ wit- 
nesses like Ram Sarup and jHoti Lal assert 
that these shops were bransh shops which 
were opened out of thefands of the main 
firm (pages 82 and 85). The defendant Jai 
Narain has deposed to the same effect, 
but his knowledge is based entirely on 
an examination of the accoant-books of the 
firm. 

Coming to the account-books which have 
been produced, we find that these other 
shops were financed by the main firm Sham 
Lal Gokul Ohand. It is a very significant fact 
that the Iacome Tax for all the shops was 
paid jointly by the main firm. For this we 
rely on the statementof Hoti Lalat page 85, 
lin’ 37, that the income-tax of all the firms 
aforesaid was paid jointly by the firm Sham 
Lal Gokul Chand, ° oe 

We also find that the profits earned by 
the family shops were shown as profits of 
the firm Sham Lal Gokul Ohand in the 
account-books ofthe latter firm. This had 
to be admitted by the plaintiffs witness 
Sham Sander Lal (page 68, line 25) and ig 
fully borne out by the entries in the 
account-beoks, At page 327, where an ez: 


. 
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tract from the cash book of Sham Lal- 
Gokul Chand is printed;the profits of the 
Firm Keshab Deo- Radha Ballabh are shown 
on the credit side and so are the profits of 
the other firms along with the shop at 
Patna, Similar entries are to be found on 
the following pages. We may par- 
ticularly refer to the entry printed on 
page 916, where anoteis made that the 
profits and the losses of each year in respept 
of all theshops which have been opened 
in different names have beén credited and” 
debited in the account of Sham Lal-Gokul 
Ohand. The account-books of Keshab Deo- 
Radha Ballabh and Keshab Deo-Ganri 
Shankar have not been produced in Mis 
case, and the Oourt below is of opinion that 
Keshab Deo, who is found to be siding with 
the plaintiff has suppressed those books. 
Even in the absence of those books the 
fact that the profits of the” other Bhops 
were shown as profits of the main firm is 
conclusive to show that they were treated 
as branches or at any rate the profits of 
those firms were treated as profits of the 
main firm. 

Inthe balance sheets which were prepared 
the total profits had to be shown. We have 
already mentioned that the capital of these 
shops was supplied by the main firm. 

In,view of the remarks made above we 
have no hesitation in coming to the con- 
clusion that the firm styled as Keshab Deo- 
Radha Ballabh was a firm in which to say 
the least, the main Firm Sham Lal- Gokul 
Chand was a partner and for the liabil- 
ities of which that firm was responsible, 
The plaintiff does not dispute that his 
grandfather Sham Lal and he himself 
were interested in the main firm and were 
liable for the debts of the main firm. 

The firm Keshab Deo: Radha Ballabh con- 
tinued to exist up to the year 1915. This 
firm was closed down on Katik Badi 15, 
Sambat 1972. On that date a balance of 
the amount due by this firm to the main 
firm Sham Lal-Gokul Ohand was struck in 
the account-books of the latter firm and 
it was found that Rs. 11,042-4 3 were dao. 
On the same date and at the same place a 
new (rm styled Keshgb Deo Gauri Shan- 
kar was started and the liability of Keshab 

*Deo-Redha Ballabh for Rs. 11 042.483 was 
transferred to Keshab Deo Gauri Shankar 
in the acccunt-books of the main firm. 
The learned Oounsél for the appellant con- 
tended that this circumstance showed that 
the firm Keshab Deo-Radha Ballabh had 
not been prosperous and there was a net 
loss of over Re. 11,000 suffered by it. In the 
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absence of the account-books’ of the firm 
Keshab .Deo-Radha Ballabh we are not 
prepared to draw any such inference. The. 
entry inerely indicates the extent of the 
outstanding liability of Keshab Deo-Radha 
Ballabh to the main firm Sham Lal-Gokul 
Ohand. In other words it represehts the 
*capital invested by the main firm in this 
other shop. It does not in any way 
indicate that that firm had no assets, nor 
does ityshow that it in any way represents 
the net Moss. Had we the account-books of 
these two firms we would then have been 
in a position to know whether that firm had 
any assets. We dnly know that the 
liability of theold firm Keshab Deo Radha 
Ballabh to the main firm was transferred to 
the firm Keshab Deo-Gauri Shankar. This 
fact is consistent with the defendant's 
theory that the new firm was really a- 
continuation of the old firm, the stranger 
partner going out. 

It was also suggested on behalf of the 
plaintiff that from the very start the new firm 
Keshab Deo-Gauri Shankar was suffering 
loss and that the liability to the main firm 
went on increasing. For this reliance is 
placed on the entries, not in the account- 
books of Keshab Deo-Gauri Shankar, but 
in the account-books of Sham Lal Gokul 
Ohand. For the reasons above-mentioned 
sach entries cannot be conclusive. They 
cannot in any way show the exact position 
of the firm Keshab Deo Gauri Shankar. 
As a matter of fact the entries cn pages 353- 
354 rather indicate that the balanceon 
the credit side of Keshab Deo Gauri 
Shankar incréased in the course of the 
first year and not decreased. In any case 
that point is not very material for the 
purposes of this appeal, : 

It is important to note thatin 1915 when 
ihe firm Keshab Deo-Gauri Shankar was 
started Sham Lal, the plaintiff's grandfather 
was alivé. The evidence led on behalf of 
the plaintiff is tothe effect that Sham Lal 
had become very old and was incapable of 
looking after his business, and there 
isa suggestion that this shop was started 
without tHe consentof Sham Lal. On the 
other hand, the defendants have led 
positive oral evidence that at the inaugu- 
ration ceremony of Keshab Deo-Gauri 
Shankar, Sham Lal was himself present 
and blessed the ceremony and that this 
shop was started with hjs advice and 
consent, The learned Subordinate Judge, 
alter having heard tht witnesses for both , 
the partjes, has come to the conclusion that 
it is not established that this firm was. 
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started without the knowledge and consent 
of Sham Lal. On the other -hand, he 
.believes that Sham Lal was respónsible 
for this new firm. We see no reason to 
take & contrary view of the oral evidence 
on this point. We have no reason to 
suppose that while Sham Lal waa alive, a 


firm styled Keshab Deo Gauri Shankar was" 


started in which Gauri Shankar was made 
a partner without the knowledge and 
consent of his nataral guardian andegrand- 
father Sham Lal, : 

The position then is that in 1915 there 
was liability on the main firm Sham Lal- 
Gokul Ohand on aecoufit of the outstand- 
ing debts ofthe firm Keshab Deo-Radha 
Ballabh. For those debts the main firm, 
of which Sham Lal and Keshab Deo were 
partners, Was liable. The main firm could 
not get rid of this liability by merely 
dissolving the other shop. Ram Gopal 
witness has stated that the stranger 
partner Radha Ballabh became indebted 
to the extent of Rs. 30,000 or Rs. 40,000 and 
became blind so as to be incapable of 
looking after the business and as he had 
no funds both Sham Lal and Keshab 
Deo consulted together and decided that 
the best thing was that Radha Ballabh 
should be removed and the firm should 
thereafter be styled Keshab Deo-Gauri 
Shankar. So far as the circumstances 
under which Radha Ballabh ceased to bea 
partner are conperned, our attention has 
not been drawn to any other oral evidence 
on the point except that of Ram Gopal. 
If Radha Ballabh had become heavily 
indebted and was useless as a partner, it 
was no wonder that the plaintiff firm decid- 
ed that the business should be run with- 
out him. Inasmuch as the family busi- 
ness was liable for the debts of that firm 
there could be no objection to the transfer- 
ence of the liability to the firm styled 
Keshab Deo-Gauri Shankar. * 

The firm Keshab Deo-Gauri Shankar 
commencet! its business on the very day 
on which the firm Keshab Deo-Radha 
Ballabh was closed, aad it carried on its busi- 
ness on the same premises (Ram Sarup 
page 83, line 47). It carried on its business 
at that place for several years, and when the 
business bacame slack it was transterred to 
a room in the shop of Sham’ Lal-Gokal 
Chand (Sham Sunder page 70, line 13). We 
also find from the evidence of Ram Sarap 
(page 83) that the nature of the busirfess 
carried on by Keshab Deo-Gauri Shankar 
“was similar to that carried on by .Keshab 
Peo-Radha Ballabh as well as the main 
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firm Sham: Lal-Gokul Ohand. We have 
already noted that even the plaintiff's 
witnesses admit that this firm was started 
out of the funds of the main firn. We have, 
therefore, no hesitation in coming to the 
conclusion that theinterest of Sham Lal's 
family in the firm Keshab Deo-Gauri 
Shankar was similar to the interest of the 
family im Keshab Deo-Radha Ballabh. 
Thus in 1915 to 1916 while Sham Lal 


was alive he was liable for the debts of the 


firm Keshab Deo GauriShankar, inasmuch 
asthe family business was interested init 
in the same way as before. It isimpossible 
todiold that the firm Keshab Deo-Gauri 
Shanker was a new business, started in- 
dependently for the family by Keshab Deo, 
to which Gauri Shankar a minor had 
been for the firat time admitted asa part- 
ner. On the, other hand, we accept the 
view ofthe Oourt below that the firm 
Keshab Deo-Gauri Shankar was the firm 
in which the plaintiffa’ family was interest- 
ed. The learned Subordinate Judge has 
recorded his findingon page 118 on this 
pointin the following words:— 

“The plaintiffs own evidence, therefore, 
goes to prove that the firm Keshab Deo-- 
Gauri Shankar is an ancestral firm in 
which originally his father was a paztner 
and had started the business under the 
name of Keshab Deo-Radha Ballabh 


which itself was a branch of the ancestral : 


firm Sham Lal-Gokul Ohand and that 
the plaintiff is a partner in the firm 
Keshab Deo-Gauri Shankar,” 

It has been strongly contended on be- 
half of the plaintiff that, although Sham 
Lal was interested in the business Sham 
Lal-Gokul Ohand, he was interested in 
his individual capacity as a mere partner, 
and his family consisting of his son and 
grandson was not at all interested. It 
is impossible to accept this position. 
There are many circumstances indicating 
that it was Sham Lal’s family that was 
interested inthe firm and not Sham Lal 
in his individual capacity. We may, for 
in&ance, mention the fact that several 
shops and branches were onpned in,the 
name ofthe defendéntsof Sham La, viz., 
Kishan Lal and Gauri 
may also point out that the expenses 
of Kishan Lal and Gauri Shankar were 
incurred out of the Minds of the main 
family firm. Indeed separate  khatas 
exist in their names. The plaintiff in 
para. 4 of the plaint did not suggest 
that this business was the exclusive busi- 
ness of Sham Lal which he inherited for 


Shankar. We” 


. 
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the first time on his death in 1916. Had 
that been so the partnership would have 
been dissolved cnithe death of Shem Lal 
but the plaintiff admits that the shops 
at Hatbras and Patna are still going on 
and he is liable for its outstanding debts. 
It is, therefore, impossible to accept the 
position thatthe present plainjiff became 
interested in the main firm for the fiyst 
time on the death of his grandfather and 
that although so far as*the main firm i8 
concerned he admits hia liability, the part- 
nership in Keshab Deo Radha Ballabh 
even if Sham Lal was interested in it 
must be deemed to have been dissolved 
in 1916 when he died and that the 
plaintiff being a minor could only be 
admitted to the benefits of it and not 
its liabilities. The view of the learned 
Subordinate Judge is that eY¥en the firm 
Kesbab Deo-Gauri Shankar is a mere 
off-shoot of the family business Sham 
Lal-Gokul Oband with no stranger part- 
ner in it at alland itis, therefore, on the 
same footing asthe joint family ancestral 
business Sham Lal Gokul Chand. We 
accept that finding. It follows that asa 
joint family does not die on the death of 
its managing member there could be no 
dissolution of thes partnership even if it 
wasa mere partnership when Sham Lal 
died. That a joint family can bea part- 
ner ia well-established in this Court. 
Mewa Ram v. Ram Gopal (1). 


In order to determine the extent of the 
liability of the plaintiff to the debts of 
this firmit is also necessary to consider 
whether the interest of Sham Lal in the 
main firm was that of a member of a joint 
Hindu family with Gokul Ohand and 
Keshab Deo or was that of a mere part- 
ner. As already pointed out the plaintiff's 
case is that there was a complete separation 
and after that Sham  Lal.Gokul Ohand 
carried on thie business jointly as mere 
partners and not as members of a joint 
Hindu family. On the other hand, the 
defendants’ case is that they continfied 
to be members of a joint Hindu family. 

re is, Sf course,” the initial presump- 
tion gahet the plaintiff that the two 
brothers Sham Lal and Gokul Chand were 
members of a joint Hindu family. The fact 
that Makund Lak went out of the family 
owing to his adortion did not bave the effect 
of any disruption. The circumstance that 
Salig Ram separated would undoubtedly 


(1) 95 Ind. Cas 152; 24 A, L. J. 413; A. L R. 1926 


“AIL 337; 48 A, 395. 
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have considerable bearing on the question 
but his going out of the family might 
be the result of a complete partition’ 
between all the members or his individual 
separation. The oral evidence on both 
sides is not independent and reliable so 
ethat implicit faith could be placed on 
it The learned Subordinate Judge hes not 
based his conclusion on the oral evidence. 
He is of opinion that the evidence produ- 
ced byethe plaintiff as tothe actual par- 
tition having taken place is not convincing. 
He heard the witnesses and has disbelieved 
them and we are mot prepared to say 
that he was wrongin not being satisfied 
with the plaintiff's case of an actual 
partition among all the members of tke 
family. The position then is that the 
evidence is nil on either side. We have 
the fact that Salig Ram did separate. 
If there had been a general partition then 
ihe burden would lie on the defendants 
to establish that there was a subsequent 
re-union, The defendants might then have 
to show that there was some agreement 
between Sham Lal and Gokul Ohand to 
reunite though that agreement may be 
inferred from their subsequent conduct: 
Bheema Rant v. Durga Prosad Singh (2). On 
the other hand, if Salig Rum alone separat- 
ed then there would be no. presumption 
thatthe remaining members remained 
united, but the fact of. their having 
continued to remain ‘united might 
without proving any special agree- 
ment have been inferred from the 
subsequent course of conduct. We may 
quote in this connection the observations 
of their Lordships in the case of Palani 
Ammal v. Muthwsenkatachala Moniagar (3) 
“ [t 18 also...beyond doubt thata member of 
such a joint family can separate himself 
from the other members......and that the 
remaining co-parceners, without any special 
agreement amongst themselves, may 
continue to be co-parceners and to enjoy as 
members of & joint family what remained 
after such a partition of the family property. 
That the’ remaining members continued 
to be joint may, if disputed, be inferred 
from the way in which their family 
business was carried on after their previous 
cu-parcener had separated from them." 
Thus even if we assume that Salig Ram 


(8) 16 Ind Cas 908; 400. 323; T O. L. J. 183. 

(8) 87 1nd. Cas 333, 4& M. 954 at p. 258 A. I R 
925 P O. 49; 48 M,L J. 85; 6P L T. 133; 21 L., 
W.439; 1925! M. W.N 330; 3 Pat. LR. 126; 27 
Bom. L. R. 736; 290. W. N. 840; 23A LJ, 746; I; 
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separated the defendants can show from 
the subsequent conduet of Sham Laland 
‘Gokul Chand that they continued to 
remain united. 


On this point the learned Subordinate 
Judge" has very strongly relied on the 
entries in the account-books which are 
forthcoming. We agree with him that they 
are conclusive. It is not necessary to refer 
in detail to these entries, but, broagky speak- 
ing, it may bestated that from the year 
1899 since when the books are available up 
to the year 1904 all the expenses of Sham 
Lal-Gokul Chand and their descendants 
were incurred out of one common fund and 
entered in one joint khata. This shows 
that for this long period there was no idea 
of taking any account and that all the 
expenses incurred, no matter by whom were 
treated as being on the same footing. Such 
athing is highiy improbable in the case 
of two partnera who propose to take accounts 
and divide profits if not annually at least 
in the long run. This circumstance shows 
to our mind that up to the year 1904 Sham 
Lal-Gokul Chand and Keshab Deo were 
living jointly meeting all their expenses 
out of one common fund. 


Between .1904 and 1908 separate khatas 
of Sham Lal and Keshab Deo were opened. 
The learned  Subordiuate Judge has 
deseribed this process as having been 
adopted for tHe sake of keeping complete 
accounts. The fact that even during this 
period no balances were carried forward 
but that the amounts of expenses in both 
the accounts were written off year after year 
would indicate an intention that there wasno 
idea of taking any account or adjusting the 
claims of the two partners. Thus up to 
the year 1908 there was one joint account. 
From 1908 to 1916 the separate khatas 
continued and the balances also were 
carried forward from year to year. In August, 
1916, Sham Lal died. In October, 1916, 
when the year closed the amounts standing 
in the separate khatas were written off. 
But this happened after Sham Lal's death. 
We may also mention that on one occasion 
in the year 1914 instead of taking accounts 
and dividing profits a lump sum of 
Rs. 10,000 was deducted from’ each of the 
khatas so as to reduce the debit balance. 
The easirst way if Sham Lal and Gokul 
Ohand were ‘mere partners would dave 
been to take acaounts and divide the 
profits. Instead of this the unusual course 
of reducing the debit balance without 

* any justification was adopted. This, in our 
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opinion, also establishes that there was no 
ultimate idea of any division of profits, 

It is admitted on behalf of the plaintiff. 
that for all these years since 1860 profits 
have never been divided  Iacome tax 
had been paid jointly and properties had 
been aequired out of the profits of the 
firm Sham Lal-Gokul Ohand and are still 
undivided and stand in the name of Sham 
Lal and his son on the one hand aad Gokul 
Chand and his ton on the other. So long 
as Sham Lal and Keshab Dao were alive 
they were admittedly taking interest in 
this business, 

t was suggested on behalf of the plaint- 
iff that the parties were carrying on 
separate money-lending business and 
whenever they deposited amounts with the 
main firm they were allowed interest 
and when “they drew hundis on the firm 
they had to pay interest. No doubt pay- 
ment of such interest and the drawing of 
hundis'are shown from some entries in 
the account-books but that does not lead 
fo the conclusion that the parties were 
carrying on a separate money-lending 
business. If they were carrying on 
separate money-lending business it was 
easy for the plaintiff to produce the separate 
account of the business which would have 
shown such dealings. The learned Subor- 
dinate Judge has thought that anyone who 
saved money out of his pocket expenses 
deposited it in the firm in order to earn 
Bomeinterest. This isa pcssible explana- 
tion of this. i 

Some khewats which have been produced 
show the entries of the namesof Keshab Deo- 
Sham Lal and Gauri Shankar in equal 
shares. This, as has been remarked by their 
Lordships of the Privy Council repeatedly, 
is of very little weight. There are alsoa 
number of deeds showing that properties 
were acquired in equal shares. They also 
are by no means conclusive. 

Wethen have the admissions of Kedar 
Nath after the death of Sham Lal, For , 
iestance, inthe sale-deed dated the 3rd of 
November, 1917, he purported to oat his 
half share in the property wifhou Ing & 
word as to the existence of “a jgint firma 
On the other hand, in the mortgage-deed, 
dated the kth of June, 1915, Keshab Deo 
described himself as the manager of & joint 
Hindu family. We do not think that the 
subsequent admissions of Keshab Deo which 
were undoubtedly made as suited the 
occastion are of any great weight. 

Stress has been laid on the fact that 
separate marriage khatas were kept for 
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the expenses incurred ên the occasion of 
the various marriages and that ultimately 
they were all written off, But this circum- 
stance also favours the view that there 
mas no idea of any division of profits, 
Unequal amounts were incurred on 
account of marriages of the members 
belonging to the two branches and yet they 
were all written off. Details ‘of suc 

expenses are to be found on page 33 

showing that the large strhs incurred on 
account of marriages of Bhagwan Dei and 
Attar Dei, the plaintiff'sown sisters, were 
both written off. 

Havingconsidered the entire oral and doch- 
mentary evidence we have come to the con- 
clusion that the finding of the learned 
SubordinateJudgethat the plaintiff hasfailed 
to prove that his family was separate from 
that of Keshab Deo's must be docepted and 
that it must be held that the plaintiff and 
Keshab Deo formed members of a joint 
Hindu family which had® been 
carrying on the businessstyled as Sham 
Sham, Lal-Gokul Chand and which later 
on had an offshoot called Keshab Ded- 
Gauri Shankar. 

n this view of the matter the plaintiff's 
liability for the debts of both these firms 
is on the same footing as the liability ofa 
minor member ofa joint Hindu family for 
the obligstions of an ancestral family 
business. For debts contracted for the 
purpose of such business not only the 
property of the firm but the joint family 
property of the firm would be liable: 
Mahabir Prasad Misir v. Amla Prasad 
Rai (4) and Raghunathji Tarachand v. 
Bank of Bombay (5). Gauri Shankar minor, 
however, cannot be liable personally for 
these debts nor can any self-acquired pro- 
perty of his be liable. 

, Had the plaintiff brought separate suite 
against each set of defendants in respect of 
the. various alfenations the questions of fact 
which arose in each case would have been 
considered separately and threshed out in 
detail. The plaintiff, however, has chosen ġo 
bring one multifarious suit and the allega- 
tionf*4p the slaint eyen after they were 
RETN by his application dated the 

th of ` Jtly, 1923, were by no means specific 
or exhaustive. He has alleged generally 
that the alienationg made by his uncle 
Keshab Deo were not for legal necessity or 
on account of any business in which the 
plaintiff was interested and he 

(4) 79 Ind Cas 517; 22°A. L. J. 205; 46 A. 364; AL 


R. 1924 All. 379; L. R 5 Å. 284 Oiv 
(5) 2 Ind. Oas. 173; 34 B. 72; 11 Bom. L, R. 255. 
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has further alleged vaguely and 
generally “that he “had not been pro- 
perly represented. One would have 
expected the plaintiff to allege specific 
irregularities in respect of each decree 
which he wanted to challenge. A. mere 
general and sweeping allegation that he 
was not properly represented was by no 
means sufficient. In orderthat the defend- 
ants should meet the plaintiff's case it was 
*necessarv¥eto allege what particular ir- 
regularities were committed which vitiated 
those decrees, In the absence of such 
irregularities the judgments operate as 
res judicata and the plaintiff cannot be 
allowed to go behind them. The learned 
Subordinate Judge in his findings on issues 
Nos. 10 and 11 has remarked that4he only 
ground on which the plaintiff alleged that 
he was not liable for the decretal amounts 
was that he was not a member of the firm 
Keshab Deo-Gauri Shankar and has noted 
that “the decrees were not questioned on 
any other ground". If that be the true 
position then the plaintiff's case in respect 
of these decrees breaks down on a finding 
that he was liable for the debte of the 
firm Keshab Deo-Gauri Shankar. 

We are further of opinion that it ia 
impossible in the absence of sufficient 
materials to come to the conclusion that 
ihe plaintiff had not been properly repre- 
sented in any of the previous suits. In 
order to show why the Courf appointed a 
particular party in one case one must see 
the application which was filed by the 
then plaintiff the affidavit which supported 
it and the reasons which influenced the 
Judge in appointing & particular guardian 
to represent the present plaintiff. The 
plaintiff has not taken the trouble to 
produce copies of applications, affidavits, or 
orders of the Court and in the absence of 
such documents we are unable to hold 
thatthe appointment of his guardians in 
various cases was irregular and unauthoris- 
ed by law. 

We may, however, refer to two particular 
decrees on which special stress is laid on 
bebalf of the plaintiff. In one case it is 
said that he was impleaded as a major 
whereas he was a minor anda proper 
guardian ought to have been appointed. 
This decree is printed on page 283. The 
learned Subordinate Judge has pointed 
out that this objection was fieither taken 
in the plaint nor in ¢he supplementary 
application and that the plaintiff did not 
allege this as a ground of his attack, 
Apartfrom that the decree on pagé 283 ° 
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shows that the defendanta were being sued 
as partners ofa firm carrying on business 
in the name of Keshab Deo Gauri Shankar. 
Keshab Deo was the elder member of the 
firm who was managing the business, and 
the firm itself could be sued in its own 
name under O. XXX of, the Code, We, 
therefore, think that this circumstance 
does not vitiate this decree. 

In another case it was alleged on behalf 
of the plaintiff that his mother, whose, real 
name is Musammat Jai Dei was wtongly 
described as Musammat Barfi Dei and that 
no summons was actually served on her. 
The only witness on behalf of the plaint- 
iff, besides hia mother, who has deposed 
that the plaintiff's mother's name is Musam- 
mat Jai Dei and not Musammat Barfi Dei, is 
Balu Mal, but he is not definite as to 
whether she is called by some other name 
or not. On the other hand, there are 
witnesses on behalf of the defendants who 
say that hername is Musammat Barf Dei 
also. The learned Subordinate Judge 
considered that the oral evidence adduced 
by the defendants was more reliable and 
the plaintiff had failed to prove that 
Musammat Barfi Dei was not the name of 
his mother, As the question isone of fact 
we accept the finding of the Oourt below 
onthe point and, therefore, hold that no 
irregularity on’ this account has been made 
out, 

This disposes of all the decrees which are 
impugned in this appeal. 

Four auction-sales also have been 
challenged, but the learned Oounsel for 
the plaintiff has not pressed the plaint- 
ifs case as regards them. Indeed, 
as the sales have taken place in execu- 
tion of decrees against the firm Sham Lal- 
Gokul Chand, for which the plaintiff ad- 
mits liability, the sales must stand and 
cannot be disputed in this case. 

Now remain 19 simple mortgagd-deeds. 
The plaintiff attacked these transactions 
on the ground that he was nota partner 

-of the firm Keshab Deo-Gauri Shankar 
and was not liable forthe debtaof that 
firm. Neither in the plaint, norin the 
supplementary application was there any 
express mention that these debts had not 
been contracted for the purposes of this 
frm orthat they were bad fof want of 
legal necessity. The main ground of 
attack was that «hey were not binding on 
the plaintiff because he wasnota partner 
of that firm, nor wa% joint with Keshab 
Deo. The effect of our findings.is that 
this ground of attack fails entirely. We 
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may mention that no specife issue was 
framed by the Oourt below as to the 
existence or absence of any legal 
necessity for any of hese transactions, or 
as to whether they were incurred for 
the purposes of the firm Keshab Deo- 
Gauri Shankar. The learned Subordinate 
Judge also has not dealt with these: 
transaetiong individually, but has lumped 
them together and dismissed the plaintiff's 
suit on the common ground that he was a 
member of a joint family and was bound 
by the debts of the firm of that family. 

The learned Advocate for the plaintiff 
has prged before us that these transfers 
by Keshab Deo cannot stand unless it is 
established either that they were sup- 
ported by legal necessity or that the 
money had been required for the purposes 
of the firm or that at any rate representa- 
tion to that effect had been made and 
acted upon. This line of attack was not 
adopted in the Court below, and it seems 
to us , tHat it would be unfair to the 
defendants if we were to accept this new 
groynd and decree the plaintiffs suit 
against those defendants who have either 
been absent in the Court below or who 
have omitted to lead evidence to show that 
the money advanced by them had been 
required for the purposes of the business. 
Onthe other hand, there are some docu- 
ments which show onthe face of them 
thatthe money advanced was probably 
not advanced for the purposes of the 
firm but was advanced to Keshab Deo 
himeelf. If we simply dismiss the plaintiff's 
suit in respect of this class of transactions 
we would be doing so although there 
is nothing to state that they were or that 
they were not required for the businsss. 
Having considered this point carefully 
we have come to the conclusion that it 
would be inequitable and unjust to 
allow the plaintiff to raise this point in 
this appeal against those defeftdantse who 
were absent in the Court below and the 
recitalain whose documents show that at 
leasé a representation had been made that 
the money was required for the purposes 
of the business. 


As xegards pa cd 
ants whose deeds contain no su eitals ° 


and who were absentin the Court below, 
we think thatthe best course would be to 
leave this point open, sg that the plaintiff, 
if heis 80 advised, may raise the ques- 
tion over again and call upon them to 
justify the transfers in their favour. But 
as against those defendants who were 
either presentin the Court below and 
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contested the claim aad have succeeded, or 
those who were absent but the recitals in 
whose documents do contain some evidence 
of arepresentation having been made it 
would not befair that the decrees which 
they have been able to secure should be 
modified and the question allowed to be. 
re opened in future. We are, therefore, of 
opinion that we should not allowsthe plaint- 
iff to raise the question of absence of legal 
necessity or the objection that the money 
taken by Keshab Deo had not been required 
for the purposes of the business. 
Those cases where the defendants were 
represented in the Oourt below oreare 
represented here,as well as where the 
mortgagee plaintiffs are suing are cases 
where the recitalsin the deed impugned 
show that the money was acquired for 
the purposes ofthe business. The plaint- 
iffs suit fails against them. In particular 
we may mention thatthe deeds in favour 
of the defendants in Firat Appeal No. 440 
of 1925 who were absent in the «Oourt 
balow docontain racitals of the nature 
indicated above, and the suit mustebe 
deemed to have been finally decided with 
regard to the validity of the transfers in 
their favour. We might also mention 
thah with regard to the mortgage-deed 
dated the 8th of November, 1917, (page 
177) the mortgaged property has already 
been attached in execution of a money- 
decree against the parent firm Sham Lal- 
Gokal Chand, and has been sold at auction 
and purchased by a stranger. As the 
plaintiff doss not deny his liability for 
the debt of that firm the auction-sale 
stands and,therefore, he has no longer any 
right to challenge the validity of the 
mortgage-deed. Subject to the observations 
made above all the appeals must fail and 
are dismissed with costs. 
A. Appeals dismissed: 
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Adverse posseasion~-Suii for ejectment afte 19 
years —Lipatatn—Limitation Act (IX of 1908), 
Sch. I, Art. 144. 

A decree for resumption of rent free land puts an 
end to the title of the grantee to hold on as a 
grantee and entitles the grantor to take possession, 
‘Therefore, where & grantor allows the grantee to 
remain in possession for more than 12 years after 
the passing ofa decree for resumption, without any 
agreement, express or implied, between them, the 
grantee will acquire title by adverse possession. 

Section 34 of the Agra Tenancy Act, lvUl, isa 
mere rule of procedure and does not lay down any 
rule of gimitation, and a man who has been ad- 
versely in possession for more than 12 yeara, can- 
not be ejected by the landlord, who has lost his 
title by the adverse possession, under the sgaid 
section. e 

Second appeal from a decree of the 
Officiating Additional District Judge, 
Cawnpore, dated the 26th of July, 1926. 

Dr. K. N. Katju, for Mr. M.-L. Chatur- 
vedi, for the Appellant. 

Dr. M. L. Agarwala, for the Respondent, 


JUDGMENT.—A short history which 
ives rise to this appeal is this. In the 
year 18/1, two brothers Laiq Singh and 
Thakur Singh sold their share in a 
zemindari property to Durga Singh, the 
predecessor-in-title of the plaintiff-respond- 
ent before me. Having regard to the 
fact that this sale left tne vendors 
completely destitute, Durga Singh executed 
an agreement by which he allowed to each 
of the vendors certain lande, to be held by 
them rent free, till they made any attempt 
to transfer the same by mortgage or sale, 
Thakur Singh died and ‘was succeeded by. 
hia wife Mula Kuer, Mula Kuer is now 
dead and the present appellant Daulat 
Siogh is in occupation of the land asa 
reversioner to Thakur Singh. The present 
suit was instituted on the allegation that 
the muafi held by Thakur Singh and 
after him by Mula Kuer, had been resumed 
by proceedings taken in Court in the year 
1894 (judgment dated 15th December 1894). 
But, since then, the defendante and his 
predecessor have been in, possession 
*without consent and without any. contraot 
and without payment of rent", The: 
plaintiff - sued to eject the defendant asa 
mere non-occupancy tenant. 

The suit was resisted, inter alia, on the 
ground that it was barred by lz years’ 
rule of limitation. It is said, that the 
possession of Musammat Mula Kuer, since 
the order for resumption was passed, on 
1&h December, 1894, becante adverse to the 
landlord and since jhe lapse of 12 years 
from that. date, she and after her the 
defendánt became the proprietor of the 
land, : * 


114 I. O. 1929 


The ‘suit failed in the Oourt of first 
instance but has been decreed. by the 
learned District Judge on appeal. In 
this Oourt it is contended thatthe plea of 
limitation was a valid plea and ought to 
have been given effect to by the learned 
District’ Judge. " 

Tbe Act XII of 1881 by 8.30 provided* 
for & resumption of rent free land. The 
procedure was by an application. 
Section 30 gave two reliefs to the applicant. 

One was, "to resume such gra&bts" and 
the second was, “to assess rent on the 
land", The copy of the decree, which ia on 
the record as 55-A, shows that the former 
relief, namely, resumption of the land 
was asked for and wae granted. Now 
the questipn is, what is the effect of thia 
decree? 

It has been contended by the learned 
Counsel forthe respondent thatthe effect 
of the decree was the grant of a pure 
declaration, namely, the defendant had 
ceased to hold the land rent free, In 
other words, the declaration given was 
that the defendant was net any longer 
entitled to hold the land under the terms 
of the agreement. It has been contended 
by the learned Counsel that the Act of 1c81 
did not provide for execution of a decree 
for resumption. The only provision made 
for execution was to the ejectment of a 
tenant (see Ohap, VII of Act XH of 1881). 
In my opinion, the result is the same 
whether we read the order passed under 
8 30 of Act XII of 1t81 as a declaratory 
order or as an order ,for ejectment. 
Ordinarily speaking, the word "resump- 
iion" implies, a ‘taking back’, re-again, 
and sumere-to take. Murray, in his Eng- 
lish Dictionary gives a8 one ofthe  mean- 
ings of the word, "tore-occupy". The fact 
that two reliefa are provided for, namely, 
determination of rent and resumption, 
goes to show that the &pplicant 
could be granted a relief by way of posses- 
sion. Jt may be that the Act XII of 1881 
did not provide any clear procedure for 
execution of an order like that. In that 
case, the inherent powers of the Court to 
execute its own order would have to be 
invoked. But, asil have said, for the pur- 
poses of this case, it is immaterjal whether 
the order was of a declaratory nature or 
was capable of execution. If it was, in 
essence, a declaration, it putan end to the 
title of the defendant to hold on as a fent 

. free grantee From*the moment the order 


was passed, the applicant, at whose.instance ` 


*the order wag made, became entitled 
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to take possessíon, unless both the parties, 
namely, the applicant and the former grantee 
agreed that the latter should hold the land 
on a rent agreeable to both the parties, It 
is wrong to say that from the date of the 
passing of the order the position of the 
opposite party became that of a tenant. In 
this very case, in para. 3of the plaint, 
the respandent says that the defendant 
wes in possession of the land “without 
any contract, without consent and without 
‘payment of rent." In other words, the posi- 

tion of the former grantee was that of a 
trespasser. 

gain, if the order was capable of ex- 
ecution, the order not having been executed 
accordihg to law, became valueless and no 
fresh suit could be maintained for recovery 
of possession. 

It was contended by the learned Counsel 
for the respondent that within 12 years 
of the order (1594), the Tenancy Act of 1901 
came into force and under it, by virtue of 
8. 34, the landlord became entitled to 
sue the defendant as a trespasser, for eject- 
ment, as if the latter were a tenant. Assum- 
ing all that, 8. 34 is a rule of pro- 
cedure and does not lay down any rule 
of limitation. Surely, a man who has 
been adversely in possession for more than 
12 years, cannot be ejected by the landlord, 
who has lost his title by the adverse posses- 
sion, under 8. 34 of the Tenancy Aot 
of 1901. 

In my opinion, the learned Judge of the 
lower Appellate Court was wrong in hold- 
ing that the suit was not time-barred. 

I hold thatthe present suit is not main- 
tainable on account of the lapse of time, 
The appellant and his predecessor-in-title 
havetogetherheld the land for more than 
12 years adversely to the plaintiff and hia 
predecessor-in- title. 

. The appeal is allowed and the respond- 
ent'ssuit is dismissed. The appellant will 
have his costs throughout. 

N H. Appeal allowed, 


— 
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ALLAHABAD*HIGH cope 
Sxo»ur Orivin Aeenar No. 2156709,1995,. . 
April 18, 1928. 
Present:—Mr. Justice King. 
KUNWAR SINGH AND oTHERS— 
APPELLANTS 
versus 
ABDUL ALI KHAN AND OTHBRS— 
RESPONDENTS. 
Agra Tenancy Act (II of 1901), s. 194—Co-sharer in 


£92 KUNWAR BINGH Y, ABDUL ALI KHAN. 114 L 0.1929 


cultivatory possession, power of, to grant perpetual including the plaintiffs. This finding was 
lease. . M confirmed by the lower Appellate Court 
A co-sharer has no power, even where he isin ned by Pp onn ; 
eultivatory possession of joint property as his and is” now final, The position 18, 
khudkasht, to grant a perpetual lease of the pro- therefore, that Surajnath Singh was 8 
perty without the consent of the other co-sharers, tenant of all the co-sharers in the mahal. 


and without the authority of any local custom or : : : 
special contract: In these circumstances, it was not open 


Sarbjit Singh v. Raj Kumar Rai (1), distingu- to Ramdhari Singh as one of the co- 


ished. . e sharers to execute*a lease of the holding 
Second appeal from a decree of the onhisown authority and without the 
District Judge, Ghazipur. * consent of his other co-sharers. The law 


Mr. Haribans Sahai, for the Appellants: on this point is clearly stated im 6. 194, 
Messrs. Iqbal Ahmad“ and  Mukhta* sub-s.ti) of the Agra Tenancy Act, 1901. 
Ahmad, for the Respondents, Ramdhari Singhcould not validly execute 
JUDGMENT.—This appeal arises out the lease unless he did so as an agent 
ofa suitfor joint possession of certain ofthe other co-shasers. It has never been 
plots of cultivated land and for the ejfot- the defendants’ case that he actedas the 
ment of defendant No. 1. The plaintiffs and agent of the plaintiffs. Moreover the lease 
defendants Nos. 2 and 3 are zemindars itself shows that Ramdhari Singh purported 
and co-sharers ofthe mahal in which the to be the sole owner of theland*andto be 
property is situated. The plots in suit acting on his own authority only. 
formed the occupancy holding of one It is true that Ramdhari Singh cultivat- 
Surajnath Singh, who died in the year ed the land as hie khudkasht for about two 
1912 leaving no heirs entitled to succeed years before he executed the lease in 
to his interest. The occupancyholding, question. In my opinion this does not affect 
therefore, lapsed or escheated tf the the position. As soon as he leased the land 
zemindars. On the death of Surajnath toatenant for cultivation the land ceased 
Singh one of the co-sharers, namely, to be khudkasht. The ruling relied upon by 
Ramdhari Singhtook the holdingin his the learned Counsel for the respondent in 
culivatory possession aud cultivated itfor Sarbjit Singh v. Raj Kumar Raz (1) does not 
two years as his khudkasht, On the 10th apply to the present case but only applies 
July, 1914, Ramdhari Singh executed a toa case where a co-sharer is actually 
perpetual lease of the land in suit in cultivating land as hie khudkasht. 
favour of defendant No. 1, fixing an annual I think it is clear that Ramdhari Singh 
rent and taking a premium of Rs 800. in executing the lease without the consent . 
The plaintiffs claim thatthe perpetual of the co-sharers and withoft the authority 
lease is invalid and null and void as ofany local custom or special contract 
against them. They claim that they have acted in contravention of s. 194 of the 
been ousted from a joint possession Agra Tenancy Act, 1901, and, therefore, the 
owing to the action of Ramdhari Singh lease is invalid and is of no effect as against 
in granting this perpetual lease without the plaintiffs, 
their consent and they claim to be put into 1 may also hold that even a lambardar 
joint possession of the holding by the has no authority to bind the co-sharers 
ejectment of defendant No. 1. whom he represents by granting a per- 
The defence was that although plaintiffs petual lease. 
and defendants Nos. 2 and 3 (who are the It hasbeen urged for the respondent 
sons of Ramdhari Singh) are co-sharers that although the lease may bé legally 
' inan undivided mahal, nevertheless there invalid nevertheless the plaintiffs cannot 
has been a division of the holdings bet- obtainthe relief of joint possession without 
e  weenthe co-sharers and that Ramdhari having the lease cancelled, anda suit 
Singh has by mutual arrangement with for cancellation is now barred under 
aintiffa been exclusively realising Art.91 of the Limitation Act. It is true 
- ther the deceas8d occupancy tenant. thata suit for cancellation of the lease 
* They claim that he was entitled to execute would be barred under that Article but the 
the leaseon his own authority without the suit was not framed for the purpose of 
consent of the plaintiffs, having the lease cancelled. "This is one 
The Court of firs? instance found against of the reliefs claimed. Moreover I think 
the defendants that there was no division itig possible to grant the pléintiffs a decree 
of Hs n prea and that aa for joint possession without setting aside 
nath Singh was the tenant not only o 1) 63 Ind. Cas, 806; 19 A. L. J.783; 3U. P. L. B. * 
Ramdhari Singh butof all the co-sharers (a M, AAS 5; A. I. n 1032 AIL 162. VISUM 


° 
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invalid lease simply on the ground that the 
leise is not binding upon them. * 

. For these reasons I allow the appeal 
and restore the decree of the Court of first 


instance. The appellants will get their 
costs in all Courts. 
A. ° . Appeal allowed. 


——— 


ALLAHABAD HIGH COURT. 
SsgooND O1vin APPRAL No. 308 or 1926. 
January 29,1929. 

Present :— Mr. Justice Banerji and 
Mr. Justice King. 
GIRDHARI AND OTRERB—PLAINTIFFBS— 
APPELLANTS 
versus 
JODHA AND oTHB&8—DRBFBNDANT8— 
HamsPONDENTS 
. Limitation Act (IX of 1908), Sch. I, Art. 1àb— 
Execution sale— Agreement between purchaser and 
judgment-debtor that former shall receive decree 
amount and release properties purchased. — Possession 
4 . judgment-debtor, whether adverse to purchaser— 

wit by purchaser for possession —Limitation. 

In a suit for possession by a person claiming 
under an auction purchaser the defendants who were 
the original judgment-debtors pleaded that the 
purchaser was never in actual possession and had 
agreed to release the properties to them on pay- 
ment of a certain sum in three years in full satis- 
faction of his decree and that asthe defendants did 
not pay the amount fora period of twelve years the 
plaintiff's suit was bgrred by limitation: 

Held, that the possession of the defendants must 
under the circumstances be deemed to have been pos- 
session of the purchaser and the suit was not barred as 
it was instituted within 12 years of 4he date on which 
the defendants began to deny the title of the pur- 
chaser. ve 

Second appeal from a decree of the 
Subordinate Judge of Farrukhabad, dated 
the 16th of December, 1925, reversing that 
of the Munsif of Kanauj, dated the 28th of 
February, 1925. 

Mr. Begod Behari Lal, 
lants. 

Mr. P. L? Banerji, for the Respondents, 

JUDGMENT.—This is a plaintiffs’ 
appealina suit for a declaration that & 
grove was the property ofthe plaintiffs and 
if the plaintiffs were found by the Court 
not to be in possession for possession in the 
alternative, 

The facts which led up tothe present suit 
are that one Jagan Nath, who held a 
mortgage of the grove in question from the 
predecessors-in-interest of the defendants, 
purchased itat an auction sale on the 23rd 
‘of January, 1911. On the 13th of May, 1911 
fprmal possession was delivered to Jagan 


for the” Appel- 
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Nath. It appears that the names of the 
defendants continued in the Revenue 
Records till 1922 when they were removed 
and that of Jagan Nath substituted. 
Jagan Nath sold the grove in suit to the 
plaintiffs on the 23rd of January, 1924. The 
defence to the action was that Jagan Nath 
wasneverin actual physical possession ofthe 
groveanddhat the defendants had, after 
the auction sale, entered into an agreement, 
by which Jagen Nath had agreed to 
accept the sum of ‘Rs. 600 in three years in 
full satisfaction of the decree and then 
release the property to the defendants. 
Thg defendants did not obtain a deed of 
reeonveyance as they were afraid that 
their other ereditors might attach the 
property in execution of their decree. 
Various issues were raised in the Court of 
first instance and finding that the plaintiffs’ 
claim was not barred by limitation, the 
Oourt of first instance decreed the plaint- 
ifi&' suif, In appeal the learned Sub- 
ordingte Judge, finding that Jagan Nath 
not having been in actual possession of the 
grove, held that it must be taken that 
Jagan Nath wasout of possession and as 
more than 12 years had elapsed from the 
date of the decree the plaintiffs’ claim was 
barred by limitation. He, therefore, dis- 
missed the plaintiffs’ suit, * 
The plaintiffs have come up in second 
appeal and it is urged by the learned 
Advocate for the appellants that the case of 
the defendants,as put forward, waa that 
the defendants did admit the title of 
Jagan Nath until, at any rate, the year 1914. 
There was thus no assertion of any adverse 
title, at any rate, up to the year 1914, and 
the possession of the defendants up to 1914 
must be accepted as the possession of the 
plaintiffeas the defendants were holding 
that property on behalf of the plaintiffs 
until the payment of the sum of Rs. 600. 
The Oourts below have not agcepted the 
contention of the defendants that any sum 
of Rs. 600 was,as a matter of fact, paid. 
We are of opinion that the contention of 
thealearned Advocate for the appellants is 


correct and that the possession of the 
fendants must be deemed to b8 ne c 
on behalf of Jagan Nath. Twéfve, years . 


not having elapsed since then the plaintiffs 
who are the transferees from Jagan Nath 
are entitled to possession of the property as 
against the defendants. 

We allow the appeal, set aside the 
decree ofthe lower Appellate Court and 
restore that of the Court of first instance, 


A, Appeal allowed, 


894 


ALLAHABAD HIGH COURT. 
Exgootion SBkooxp APPBAL No. 2344 oF 
1227. 

July 18, 1928, 

Present :—Mr. Justice Mukerji. 
Sheikh MOHAMMAD ISHAQ AND ANOTHER 
J ubuMENT-DactosS 
veraus 
BALDEO PRASAD AND OTBER8— 

Dso«sg.HorpmWs. * 

Limitation Act (IX of 1908), Sch. T, Arts. 181,418? 
—Application for execution —Largitation —Oral agree- 
ment giving time to judgment-débtor whether gives fresh 
starting point. 

Article 181 of Seh. I ofthe Limitation Act can ba 
applied t»applications for exeoution only when there 
are definite ciroumstances which would make Arg 182 
A and those circumstances do not include 
an alleged fact that the judgmont-debtor had been 
given time out of Qourt, without any record of 
that fact pend ee in the proceedings. 

A decree-holder made an application for execution 
on the 2nd August, 1923 On the 4th October, 
1923, he made an application to the Court stating 
that he had given the judgment-debtor six months’ 
time and that his application may be struck off and 
the judgment-debtor saddled with the cogts. As the 
judgment-debtor did not appear and consqpt, the 
Qourt struck off the application with costs. On the 
18th October, 1926, the decree-holder made another 
applicatinn for execution alleging that in view of 
the agreement giving six months’ time to the 
Juduen deno his application was not barred by 

imitation: 

Held, that under the ciroumstances the Article 
applicable to the application was Art 182 and not 
Art. 181 of the Limitation Act and the application 
was barred. 

Chattar Singh v Kamal Singh (1) and Baij Nath 
v, Ram Bharos (2), distinguished. 

Second appeal from a decree of the 
Subordinate Judge, Jaunpur, dated the 
15th August, 1927. 

Mr. Majid Ali, for ihe Appellants. 

Mr. Mahmood Ullah, for Mr. A. M. Khaja, 
for the Respondents. 


JUDGMENT.—This appeal must be 
allowed. The facts briefly are these: A 
decree for sale was made so far back 
as in 1917. The application for exeou- 
tion out of which the present appeal has 
arisen was made on 18th of October, 
1926. The application that was made 
just before the present application was 
made on 2nd of August, 1923, Twelity- 


th Octoper, 1923 was fixed forsale in 
« . execWeg, of the previous application. 
* On 4th October, 1923, the decree-holder 


made an application to the Court stat- 
ing that he had given the judgment- 
debtor six montHS' time topay up, that 
his application might be, for the moment, 
struck off as infruetuous, and that the 
judgment-debtor might be saddled with 
the costs of the execution, On this ap- 
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plication being made before the Court, 
it passed an order to the effect that 
unless and until the judgment-debtor's 
signdture was obtained on the applica» 
tion, the Court would direct the decree- 
holder to pay his own costs of the exe- 
eution, The Court fixed 9th October, 1923, 
for the appearance of the judgment- 
The judgment-debtor did not 
appear on that date to signify his 
agreement to the grant of time, and 
thereuppn on the same date (Yth of 
October, 1923) the Court passed the fol- 
lowing order: — . 

“An application ig struck off. The decree- 
holder has not produced the judgment- 
debtor. The latter has not come forward 
to support decree holders application. 
The deeree-holder should pay „his costs, " 

On 18th of October, 1926, as I have 
already stated, the present application for 
execution was made, thatis tosay, more 
than three years after the previous appli- 
eation.: The judgment-debtor met this ap- 
plieation with the plea of limitation, 

Ia the Courts below, the decree- holder 
sought to prove by oral evidence, that, 
as & matter of fact, the decree holder and 
the judgment-debtor had agreed that the 
latter should have six months’ time to pay 
up, and that, therefore, the decree-holder 
was at liberty to make an application for 
execution at any time within three years 
of the expiry of the period of six months, 
Apparently the Courts below thought that, 
in the circumstances, Art. 181 would ap- 


ply. 

In appeal by the judgment-debtors it 
has been contended that the Oourts below 
should not have allowed themselves to 
travel beyond the face of the record, and 
he application was virtually time-bar- 
red. 

On the facts stated above it seems to 
me to „be quite clear thatthe application 
of 18th of October, 1926, was time-barred, 
When the decree-holder in hjs applica- 
tion dated 4th October, 1923, stated that 
he had given the judgment-debtor six 
months’ time, he was not taken on his 
own word, and the Court directed that 
the judgment-debtor should appear in 
order to verify the application. It may 
be that the application was based ona 
fact, orit may not have been based on 
a fact. The trend of the argument of 
the learned Counsel fore the respond. 
ents before me been that unless 
the judgment-debtor was really. 
anxious (o have time, the deeree-holder 
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was not likely to say so in his application. 
I would not travel into the region of 
specalations,but it goes without saying that 
the decree-holder may have hadhis own 
reasoas for delaying the execution. If the 
judgmant-debtor was anxious to have 
time, he would have been in the Oourt 
earlier than the  decred-holder himself. 
Anyhow, the Court wanted to be satisfied 
that the judgment-debtor was a party to 
the application and it was not satisfied. 
The result of the Court not being Satis- 
fied that the judgment-debtor had asked 
for time waa thet it ordered the decree- 
holder to bear the cosés of the execution 
proceedings. If the decree-holder had 
granted time to the judgment debtor at 
the latter's request the result would have 
been that the costs of the execution pro- 
ceedings would have-been borne by the 
judgment-debtor. 

The question is whether after this order 
of 9th October, 1923, was passed, was it 
open to the decree-holder to come before 
the Court, make an attempt to prove an 
oral agreement, in order that he might 
bring into his aid Art. 181 of the Limi- 
tation Act, 

For the respondents the learned Counsel 
has cited Full Bench cases: Chattar Singh 
v, Kamal Singh (1) and Baij Nath v. Ram 
Bharos (2). T'hose cases are really against the 
decree-holders. They establish this that 
where an execution application is struck 
off, for the convdhienee of the proceedings 
in Court, the decree-holder is entitled to 
ask those proceedings to be revived. 
Here the decree holder was “at liberty to 
proceed with the execution application. 
He failed to prove, though called upon to 
do 8o, before the Court, while the pre- 
vious execution proceedings were pending, 
that the parties had agreea to a grant 
of time, In the circumstances, the only 
Article thatcould apply to the subsequent 
applicatio for execution would be Art. 
182 of the Limitation Act and not Art. 

.181. I amof opinion that the order of 
9th October, 1923, mast be treated as a 
definite order against the deoree-holder, 
by which the Court declined to accept 
the decree-holder’s allegation of fact, 
namely, that six months’ time had been 
granted to the judgmefit-debtor* In that 
case, it should not be open to the decree- 
holder: to prove, in the subsequent pro. 

v. 
n» 100 Ind. Oas. 692; 25 4. L.J. 201; A. I. R. 1927 

. 16; 49 A. 276 


Ni 104 Ind. Oas, 116; 25A. D. J. 249; A. I+R, 1927 
. 165; 48,4, 609, 
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ceedings, that his statement offact made 
on 4th of» October, 1923, was true. Even 
if it be the case that the decree holder 
is not estopped from*proving in the aub- 
sequent proceedings, the fact that he had 
granted six months’ time, Art. 182 would 
apply and not Art. 181. Article 182 is the 
Article framed for an application to the 
execution of decree. Article 181 could be 
brought into play only when there were 
definite circumstances whith would make 
Art. 182 inapptieable. In my opinion 
those circumstances should not and can not 
include an alleged fact that the judg- 
ment-debtor had been given time out of 
Court, without any record of that fact being 
placed in the proceedings. 

The result is that the appeal succeeds, 
the decrees of the Courts below are 
set aside, and I hereby diamiss the appli- 
cation for execation, made on 18;h October, 
1926. 

The appellants will have their costs 
throughott. 


N. H. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
BROOND Civru APPBAL No. 2730 or 1925. 
March 20, 1928. 
Present:—Mr. Justice Mukerji, 
Thakur BHAWANI PERSHAD— 
APPELLANT 
veraus 
Tkakur JOTI PRASAD—RzsPONDRNT. 

U, P. Land Revenue Act (III of 1901), s, l118— 
Partition proceedings —J urisdiction of Revenue Court 
to divide buildinga —Arbitration—Arbirator's power to 
divide—Division without fixing rent, effect of. 

A Revenue Court has no jurisdiction to divide 
dwelling houses. Section 118 of the U. P. Land 
Revenue Act is not based onthe groffnd of mere 
convenience but is based upon the more solid ground 
of jurisdiction, : 

In partition proceedings in a Revenue Court, an 


arbitytor has no power to give to one ps 
portion ofthe house belonging to another. ` s 


Gobind Pershad v. Kalian t1), followed, 
Where an arbitrator awards a porti 
of one party to another without fag au rent, the 
former can retain the portion of his housa which is 
allotted to the other without payment of any rent, 


Sarup Lal v, Lala (2), followed. 

Second appeal from a decree of the 
Small Cause Court, Judge, Agra.. 

Mr. Narain Prasad Asthana, forthe Ap. 
pellant. 


on of t house e 


. 
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Mr. A, P. Pandey, for Dr. K. N. Katju, for 
the Respondent. . 

JUDGMENT.-This appeal raises a 
nice point oflaw, Buta point which, in 
my opinion, is not at all difficult to decide, 

The litigants are brothers. It appears 
that the good sense that once prevailed 
with them has left them, andthey have 
been fighting for asmall bit ofland which 
is ofa great use to the defendant and 
of little use to the pldintiff, 

A partition of the villhge was pending 
in the Revenue Court to which the brothers 
were parties. They referred the partition 
to the arbitration of one Daljit Singh. 
Before Daljit Singh the brothers mddean 
application, a copy of which is on the 
record as480. Ia this application they 
said that the arbitrator was to divide the 
mahal, both cultivatable lands and lands 
forming the village site afldthat in mak- 
ing this division the arbitrator might 
disregard the fact of possession on the 
part of any one of the two” brothers, 
Being armed with this applicatién, the 
arbitrator proceeded to make a division of 
the lands both eultivatable and forming 
the village site. He in the award made 
by him mentioned the application that 
had been made to him and read it as 
authorising him to distribute lands in 
the village site irrespective of the provi- 
sion of g. 118 of the Land Revenue Act, 
Section 118 lays dowa that, when, in 
making & partition it is necessary toinclude 
in the portion allotted to one co-sharer, 
the land occupied by a dwelling house or 
other building in the possession of another 
co-sharer, the latter shall be allowed to 
retain it with the building thereon on 
condition of his paying for it, a reasonable 
ground rent. The arbitrator stated in 
the award that he was authorised by the 
brothers to make an awardof the abadi 
land without fixing rent, and that each 
party had agreed to give up possession 
over all lands which might be allotted to 
the other party by the arbitrator. Having 
said so, the arbitrator made a divisign by 


ean of a coloured plan. Inthe course 
eng, partition, he gavs the major por- 
. tion oMevhat was the defendant's court- 


yard tothe share of the plaintiff. This 
is the subject-matter of the dispute in the 
present case. Believing that the arbitrator 
had given to the plaintiff the courtyard 
of the defendant’s house the. plaintiff 
launched this suit, out of which this appeal 
has arisen for recovery of possession. The 
Court of first. instance dismissed the suit, 
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but the learned Judge of the lower Appel- 
late Court has decreed it. He held that 
the.parties had waived the rights confer- 
red on them and on the Court bys, 118 
of the Land Revenue Act and that in 
any case they were bound by the arbitration 
award. He pointed out thatthe defend- 
ants had contested the validity of the 
award in the Revenue Court and was un- 
successful. 

It is common ground that the land in 
question (see the plan on record) is 
surrounded on all sides by the defendant's 
walls. As I have already stated above it 
is a portion of thescourtyard of the defend- 
ant's house. If the plaintiff be allowed 
to take possession of this land, his 
entrance toit will be barred on the east, 
west andsouth. He may have a possible 
access by the main entrance of the defend- 
ant’s house. Buteven as to this it is not 
clear whether he has a right of way 
through the defendant's gateway. This 
description will make it abundantly clear 
that what has been given by the arbitrator 
to the plaintiff is a portion of the defend- 
ant’s house. In the language of s. 118 
the laird given to the plaintiff is "occupied 
by a dwelling house” of the defendant. 

Now the question istwo-fold. The first 
question is whether the parties really 
agreed that the arbitrator should divide 
not only the village abadi, namely, the sites 
occupied by themselves and their tenants 
and the vacant landa within the abadi 
but also what must be regarded as portions 
of their dwelling houses. Tue second 
point that has to be considered is whether 
it the parties so agreed, the arbitrators 
could make a divicion of the parties’ houses, 
exercising ashe was, the jurisdiction of a 
Revenue Court to make a partition under 
ths Land Revenue Aot of 1901, 

On both points I am clearly against 
the plaintiff, I have read the applioation. 
I findnowhere any indiostion*in it of 
the very wide interpretation egiven to ib 
by the arbitrator. The parties simply say: 
that the lands whether they be in the' 
abadi er outside the abadi, should be 
divided without regard for possession. It 
is notorious that, so far as possible, parti- 
tion is made maintaining the posession 
ofthe parties. Lands and sites which are 
in the possession of party are given to 
that party solar as his legitimate share 
will permit, seefor exafnple ss. 123 and 
125 of the Land Revenue Act of 1901. 
When the parties stated that the arbitrater 
could’ ignore the fact of possession of the 
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parties, they said nothing, which might 
authorise the arbitrator to divide up what 
was the part and parcel of ond party's 
-building or which might further authorise 
the arbitrator to award physical posses- 
sion, The arbitrator, in my opinion, 

exceeded his authority. But this finding 
willnot be sufficient fer the disposal of, 
the appaal. Even if the arbitrator had 

no authority, the award stands good so far 

as the Revenue Oourt is concerned. 

The second point is whether, inyfhaking 
the award the arbitrator did not exceed 
the jurisdiction, which the Revenue Oourt 
held in the matter of partition. The 
Revenue Court had no jurisdiction to 
divide the dwelling houses. In my 
opinion, it is not the case that s. 118 of 
the “Land, Revenue Actia based on the 
ground of mere convenience, It is based 
on the more solid ground of jurisdiction. 
The Revenue Court could not giveto any 
of the parties before it what was & por- 
tion of another party's house and that 
was the reason why it was enacted that, 
the site being divisible, -the co-sharer, 
whose house stands on the site, should 
be allowed te retain the building. The 
principle is very clear, and does not 
require any authority to support it. Mr. 
Asthana, however, has brought to my 
notice a case decided by Lindsay, J., of 
this Court, and it may be looked into as 
establishing the same proposition as has 
been laid down by me:—8ee Gobind Pershad 
v, Kalian (1). In my opinion, the arbitrator 
in purporting to give to the plaintiff a 
portion of the defendant's house and direct- 
ing delivery of physical possession over the 
same, exceeded the jurisdiction, which he 
possessed through the Revenue Court, and 
this portion of the award is bad in law. 

The arbitrator not having fixed any rent 
paysble by the defendant, the Full Bench 
case of Sarup Lal v. Lala (2), applies, and the 
defendant is entitled to retain the portion 
of his house which is in suit without pay- 
ment of any rent, 

The result is that the appeal succeeds, 
1 set aside the decree ofthe Court below 
and restore thatof the Court of first in- 
stance. The appellant will have his costs 
throughout. 

Mr. Pandey, on behalf of the xespondent, 
asks for leave to appeal, and it is hereby 


granted. 
A. . Appeal alloweg. 


1) 66 Ind. Cas. 910; A. B R. 1922 All. 216. 
'( hs c Cas, 989; 39 A.707; 15 ALL. J. 797 
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ALLAHABAD HIGH COURT. 
MisoBGLaANROUS RgfReENOR No. 231 or 1928, 
July 2, 1928 
Present :—Mr. Justice Mukerji and 
Mr. Justice King. 

In the matter of SWADESHI COTTON 
MILLS Co., Lro., OA W N PORE—Asszssze, 

Income Tax Act (XI of 1922), s, 10 (2) (vii), appli- 
cability of, to sale of machinery after breaking down 
—'Sold in consequence of is having become obsolete’, 
meaning of. 

Oompany decided that an engino driven by 
gteam had become ebgolete and should be re-placed. 
he machine was not, hwoever, actually re-placed 
for some years but an electricity driven engine 
was provided. The engine actually broke down 
subsequently and the Company decided that it 
shoald not he re-placed but should be sold, and the 
engine was sold : 

Held, that the engine must, under the circum- 
stances, be regarded as having been sold in con- 
sequence of its having become obsolete within the 
meaning of s 10 (2) (vii) of the Income Tax Act. 


Dr. K.N. Batju, for the Assesses, 
Mr. Uma Shankar Bajpai, for 
Crown. , 


JUDGMENT,—This is a case stated 
by the Commissioner of Income tax at 
the instance of the Swadeshi Cotton Mills 
Company, Limited, Oawnpore. The ques- 
tion submitted for our answer runs as 
follows:— 

Was the engine in question sold ore die- 
carded in consequenca of ite having become 
obsolete within the meaning of e, 10 (2) (vii), 
Income Tax Act, 1922? 

The facts are given in theorder of the 
learned Assistant Commissioner dated 16th 
January, 1928, and are as follows: 

The Swadeshi Cotton Mills Company 
Limited had a steam driven engine. So 
far back as in 1923 it was decided that it 
shouldbe re-placed (at such date as might 
be found convenient) on the ground that 
it had become obsolete. The machine was, 
however, not actually re placed although an 
electricity driven engine was provided. 
In September 1926 the engime actually 
broke down, and the question aroge 
whether it should be repaired or not. 
Within a few days the Company decided 
thet it should not be repaired but should be 


the 


sold. It was actually sold for Rs. 1,2 
odd. The question is whether th ery ° 


was discarded because it was obsolete ° 
within the meaning of cl. (vii), sub-s, (2), 
8. 10, Income Tax Act. 

As already stated," the machine had 
been declared to be obsolete, It was dis- 
carded because two things happened. It 
was obsolete and it also broke down and it 
broke down past repairs. In the circum. 
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stances we are ofopinion thatthe engine 
was sold in consequence of its having 
become obsolete within the meatliiag of 
s. 10 (2) (vit), Income-Tax Act, 1922, The 
costs of this reference will be paid by the 
Government. 

A. Reference answered. 


A — 
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ALLAHABAD HIGH COURT. 

Sgoonp Orvit AreBAL No. 1943 or 1925. ° 

April 4, 1928. 
Present: —Mr. Justice Mukerji. 
KAYASTH PATHSHALA, ALLAHABAD 
~~ PLAINTIFF — APPELLANT 
versus 
SAHTU AND OTHERS —DREBNDANTS 

— RESPONDENTS. 

U. P. Land Revenue Act (111 of 1901), se. 56, 86— 


Amount due from fishermen of lage for catch- 
ing, and selling fish wm ghats, whether rent or 


ceas. 

Where the defendants who lived in a^gillage in a 
zemindari plied boats and caught fish in river 
flowing through the village and sold the same on 
the ghata of the said village, and the zemindar of 
the village sued them for recovery of a sume of 
money which he was entitled by custom to recover 
from them per boat of fish : 

Held, that the claim of the zemindar was one for 
rent and not for cess within the meaning ofss 56 
and 86 of the U.P. Land Revenue Act, fo. 899, col. 


Second appeal froma decree of the Dis- 
trict Judge, Allahabad. 
Messrs. Haribans Sahai and N. P. Asthana, 
for the Appellant, 
Mr. A. P.Dube, for the Respondents. 
JUDGMENT.—This and the con- 
nected Appeals Nos. 1914 to 1947 arise out 
of very similar facts and will be disposed 
of by the same judgment. The plaintiff- 
appellant is the same in each case and the 
respondents represent five groups of fisher- 
men each group owning a boat used for the 
purpose of fishing. . 
The plainjiff's case, as statedin the plaint- 
was that in the village of Sadiapur in the 
Distriet of Allahabad the defendants who 
were fishermen by caste and profession 
carried on the profession of plying boats, 


hing fish and selling them. Ia 
para thé plainti£ puts his case ag 
»follow8;— 


"The defendants live in the said village. 
They ply boats and ostch fish in the Jamna 


. and land the fish aad sell it at the ghats in 


ihe said village” 
Then the plaintiff says that according to 
the village custom and conditions laid down 
in the wajib ul-arz, all the fishermen in the 
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village deliver 14 seers of Rohu fish per 
boat per day to the zemindars as rent. The 
plaintiff then says that the village is divided 
into «wo mahals and that he is the owner 
of the 10 annas mahal, The plaintiff 
accordingly calculates the value of arrears 
of rent and claims different amounts against 
different sets. . 

The defendants” in their written state- 
ment filed on the 7th of April,1$22, admitted 
para. 3of the plaint quoted above but 
denied their liability to pay rent atthe rate 
aforesaitl, Subsequently the defendants 
filed a further written statement and in it 
pleaded that what the plaintiff claimed was 
in the nature of atess and could not be 
recovered in a Court of Law. In ths original 
written statement they admitted their 
liability to pay something to the zemindars 
although they denied that the rate was the 
S&me as was claimed by the plaintiff. In 
the further written statement filed they did 
not add anything as to their liability to 
pay beyond the fact that they pleaded 
that no cess was recoverable ina Oourt 
of Law. 

The suits were filed inthe Oourt ofa 
learned Assistant Collector and he framed 
no less than eleven issues. None of tle 
issues indicated that the defendants denied 
their liability at all except on the ground 
that it was a claim for cess and, therefore, 
not recoverable in a Court of Law. On the 
question of faet their only plea was as to the 
rate and this formed the subject matter of 
issue No. J. * 

The learned Assistant Collector decreed 
the suit and the fishermen appealed. The 
plea was repeafed that what was claimed was 
cess and was not recoverable because it was 
not recorded at the last settlement. The 
ninth ground of appeal was that in any case 
the plaintiff was not entitled to claim more 
than Rs. 20a year (per boat). 

The learned District Judge.on appeal 
came tf the conclusion that what was 
claimed was in its nature cess and as it was 
not described, as payable if the last 
settlement recorde, it was not recoverable 
at all, As to the rate payable by the 
fishermen the learned Judge was of opinion 
that the plaintiff had failed to prove that 
anything more than Rs, 20 per boat per 
annum was recoverable by him. The 
learned Judge said: “Had it been permissi- 
ble to pass adecree atail, I should have 
pastel a decree af that rate." On” the 
question of the defendants’ liability to pay 
something the learnetl Judge said “ there 
i8 no cantention to that effect., Asli have “ 
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already shown above this remark is correct. 
The defendants never denied their liability 
to pay something. E on 

The main question that has been raised 
in this appeal is whether what was 
sought to be recorded was in its nature a 
cess or a rent. 

The basis of the claim, according to the 
plaintiff consisted of the facts stated in 
para. 3 of the plaint, The facts were 
that the defendants lived in the village, 
they plied boats and caught fig}ein the 
Jamna and landed the fish and sold the 
same onthe ghats of the said village. These 
facts being admitted,the learned District 
Judge need not have taken the trouble to 
analyse the evidence and to find out 
whether the ghats wereor were not within 
the“ four „corners of the divided share of 
the plaintiff. Thelearned Judge remarked 
that the plaintifis were not the owners of 
the river Jamna. That is perfectly true, 
but that was not the only ground on which 
plaintiff claimed rent. The defendants 
live on the village land. They utilised the 
ghats for landing fish and they sold the 
fish in the village. Thus the defendants 
were deriving benefit from the plaintiff's 
zemindart and the question was whether 
they were liable to pay something or not 
for this use of the plaintiffs land. Such 
being the nature of the plaintiff's case, it is 
abundantly clear to me that what was 
claimed was ‘rent’ as it was expressly 
stated in para 4 and not a ‘ceas’, 
compensation which is demanded for use 
and occupation of land is not acess but 
rent: see Muhammad Faiyaz Ali Khan v. 
Behari (y; see also Sadanand Pande v. 
Syed Ali Jan (2) Thecase in Muhammad F'ai- 
yaz Ali Khan v. Behari (l) is an authority 
for the proposition that what the fishermen 
paid for the village lands was really based, 
in the dim past, on a contract and in course 
of time the realization of the rent was 
regarded«as a customary due,’ In the case 
of Sadanand Pande v. Syed Ali Jan (2), it 
was held that market dues and tolls which 
were really payments for use of land could 
be realised through Oourts without regard 
to the provisions of as. 56 and Kb of the Agra 
Land Revenue Aet. The case of Balwant 
Singh v. Shankar (3) is also applicable to 
the case. Their Lordships of.the Privy 
Oouncil recently had to consider the 
difference between & rent and acess. Their 
Lordships held that what was paid ag a 


1) 45 Ind. Cas. 339; 40 & 56; 15 A L.J. 873, 
. 5 Ind, Oas. 288; 7 A. L. J. 176; 33 A. 183. 
3) A. W. N., (1908) 95; 5 A, L. J, 361; 30 A, 235, 
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matter of agreement for land usel was 
really ea rent and ndt a cess: see Crhattra 
Kumari Dew v. Broucke (4). 


ALLAHABAD VU, SAHTU, 


On the facts, th&refore, and on a correct . 


view of the law, it is abundantly clear to me 
that theclaim was one for rent and not for 
cess ag that term had been used in ss, 56 and 
86 of the Land Revenue Act. 
As to the amount for which the defend- 
ants are fable I must accept the finding of 
tte learned Judge which isto be treated 
eas a finding of* fact. It appears that there 
was a previous litigation between the 
plaintiff and 18 of the fishermen and in 
that case the defendants had pleaded that 
by*an agreement between the parties the 
payment, in kind, of the rent had been 
commuted into a payment in cash, namely, 
of Hs. 20 & year payable in the month of 
October of each year: seeSecond Appeal 
No. 1257 of 1920. It was evidently on the 
basia of this statement and on the basis 
of the ground of appeal in this case, 
already*mentioned, that the learned Judge 
camé to the conclusion that if the plaintiff 
could succeed at all he was entitled to 
recover to at the rate of Rs. 20a year 
per boat. Ín the course ofthe argument 
the question arose wehther the defendants’ 
plea was that they were liable to pay 
Rs. 20 a year to the plaintiff alone or te the 
entire body of the zemindars of the 
village. In my opinion the ninth ground of 
appeal leaves noroom for doubt that the 
defendants offered Rs. 20 a year tothe 
plaintiff-appellant alone. I have consulted 
the “other proceedings" referred to in the 
judgment of the lower Appellate Court, 
mamely,the written statement of thedefend- 
ants in Second Appeal No, 1257 of 1920, and 
Iam satiefied that the defendants pleaded 
that they had agreedto pay Rs. 29 to 
the plaintiff alone and not to the entire 
16 annas co-sharers. I have already said 
that there is no issue as to theliability of 
the defendants. The only question was as 
to the rate of liability. 

The resultis that this appeal succeeds 
in part. Iset aside the decres of the Court 


below, modify the decree of the Court 
first instance and ingtead otêho deii" 
the Courtof first instancel a othe, * 


plaintiff a decree for arrears of rent*at the 
rate of Rs. 20 a year against each set of the 
defendants, In preparing the deeree the 


(4) 10f Ind. Oss. 571; 7 Pat. 184: 54L A. 43% A. T. 
R, 1927 P. O. 250; 8 P. D. T. 813; I, L. T.40 Pat, 1; 
O. L. J, 90; 32 OW. N. 280; 26 A. L. J. 19; 54 M, I, 
293; 27 L. W. 738 (P,O). 
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office will consider thé period in suit and 
calculate the amount due up tothe date 
of the decree, Each, case, it will be re- 
membered, is confined to one boat. Interest 
on the arrears so found will be calculated 
at the rate of 1 per cent, per mensem, 
till the institution of the — suit. After the 
institution of the suit interest will be 
paid at the rate of 6 percent per annum 
till realization, The parties will pay and 
receive costs in proportion to their, 
respective failure and success throughout. 
A. Appeal partly allowed. 





ALLAHABAD HIGH COURT. 
SgcoNp CIVIL APPEAL No. 1635 oF 1925. 
\Pebruary 29, 1928, 

Present :—Mr. Justice Ashworth. 

. Lala KOKA RAM--PLAINTIFE— 

APPELLANT * 
versus 
BALIG AND oTBEES—DREFSNDANTBS— 
RESPONDENTS. 

Registration Act. (XVI of 1008), s. 17 (1) (b), a 
leases—Agra Tenancy Act (II of 1001), s. 193 (g)— 
Rent suit—Set-o jf-—Interpretation of Statutes—Special 
and general enactments. 

Wimre a special enactment deals witha particular 
thing or class of things, a more general enactment 
even though its term would cover the particular 
thing or class of things 13 excluded from application 
thereto by reason ofthe particular enactment. Pp. 
901, col Lj] f 

Olause (b) of s. 17 (1) of the Registration Act 
must be deemed entirely to exclude leases because 
there is a separate cl. (d) which deals with them. 

1did. 
pa ERT paying an amount due from the 
tenant to save his crops from attachment cannot 
claim set-off in a suit for rent by the tenant in 
view of the provisions of s. 193 (g) of tho Agra 
Tenancy Aet  (ibid.] 

Second appeal from a decree of the 
District Judge, Moradabad. 

Mr. Panna Lal, for the Appellant. 

Mr. Shabå Saran, for the Respondents. 

JUDGMENT.—This second appeal 
by a plaintiff arises out ofasuit brought by 
him ag sub-tenant of a certain holding 


ainstthe defendants-respondents as his 
“Geng Lonnis in respect of part of the 
* . holding*"Whe suit isbased upon a kabuliyat, 


dated “18th July, 1923, which expresses the 
acceptance by the defendants of certain 
land, for one year gn a rental of Rs. 134-2 0, 
The year in question was 1331 Fasli 
equivalent to July, 1923-24. The claim 
concerns not only that year but the kharif 
portion of the following year 1332 Fasli, 
There are thus two causes of action, One 
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is based on the contractual agreement 
created by the kabuliyat and one is based 
upon the liability of a tenant holding over. 
to pay rent. Such joinder of causes of 
action is permitted by O. II, r. 3 of the 
Civil Procedure Oode and that rule is not 
excluded by 8. 192 pf the U. P. Tenancy 


* Act IL of 1901 from applying to suits under 


the Tenancy Act. 

The suit was resisted in the trig] Court 
on the ground that the defendants had paid 
a sum of Re. 240 to the Co-operative Bank 
in order to save their crops from attachment 
by the Bank in relatjon of & debt owed by 
theoccupancy tenants of the holding, that is 
to say the lessors ofthe plaintiff, and con- 
sequently it was pleaded that the defend- 
ants were not bound to pay their rent as 
they could set-off this sum againstit, the 
plaintiff being deemedto have contracted 
for the defendant's peaceful enjoyment of 
the land leased. This plea was accepted by 
the trial Court. 

In appeal the District Judge rightly 
held that 8 193 (g) was a bar to the defend- 
ant’s claim to any set-off in this suit. He 
held, however, that the lease under which 
the defendants held the land securing a rent 
of over Ra. 100required registration and 
not being registered could not be proved. 
He, therefore, dismissed the suit 

In this second appeal the póint urged is 
that a lease which term includes a kabuliyat 
under the definition contaiged in s, 2(/) of 
the Registration Act, does not require 
registration if it is for a term not ex- 
ceeding one year: sees. 17 (1) (a)of the 
Registration Act. The reply of the respond- 
ents’ Oounsel to this contention is that the 
plaintiff set up in his plaint a lease 
providing for an annual rent of Rs, 139-2-0. 
It is said that having done this he was 
bound to produce a registered lease. This, 
in my opinion, is to hold the plaintiff too 
Btrictly"to the language of his plaint. In 
this case,‘ although the plaintiff spoke in 
the plaint of a yearly lease, what he relied 
upon was in facta kabuliyat for one year, 
and itis to be presumed that he filed this 
kabuliyat along with his plaint, The 
defendants can, therefore, not have been 
misled by the inaccuracy of description con- 
tained in the plaint andthe plaintiff is 
entitled to stand on the kabuliyat and 
notupon a non-existent lease suggested by 
the plaint. . 

A second point, however, arises, and this 
is whether the decision of the lower. 
Appellate Court can be upheld by invoca- 
tion of cl. (6) of aub-s, (1) of 8. 12 of the 
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Registration Act. Itis clear that the lower 
Appellate Court relied on this» provision 


. because it refers to the fact of the kdbuliyat 


securing a rent of over Rs. 100. Sub-section 
(b) provides that non-testamentary instru- 
ments which operate to create, whether in 
present or in future, an interest in immove- 
able property of the value of Rs. 100 and 
upwards must be registered. Now there 
is no doubt that the kabuliyat did 


fall within this description. But I hold that, 


cl. (b) of subs. (iof s. 17 "must be 
deemed entirely to exclude leases, because 
there is a separated fel. (d) which deals 
witk leases. Where special enactment 
deals with a particular thing or class of 
things, & more general enactment even 
though ifs term would cover the particular 
thing or class of things is excluded from 
application thereto by reason of the 
particular enactment. I, therefore, hold 
that the kabuliyat did not require registra- 
tion. 

No argument has been addressed to me 
by the respondents’ Counsel in defence of 
the decision of the trial Court that the sum 
paid by the defendants to save the crops 
of the land leased to them would furnish 
any answer to the claim forrent. The 
claim for rent for the one year and the 
claim by the defendants for recovery of 
the money’ paid to save their crops both 
arise out of the contract of lease and out of 
breach of that contract. The plaintiff 
claims the rent owing to failure of the 
defendants to pay it and the defendants 
claim to money paid to save their crops 
from attachment owing to the plaintiff's 
failure to secure them peaceful possession. 
The latter claim is, therefore, clearly a set 
off against the former and, in my opinion, 
falls under sub-s. (g) to B. 193 of the 
Tenancy Act. The defendants could not 
setit up in this case. Their only remedy 
is a separate suit against the plaiütiff. This 
no sou in a cireuity of suits, but 
apparently the Legislature, when enacting 
8. 193 (g) of the Tenancy Act considered it 
more important to provide against the 
danger of complicating a suit for rent 
under the Tenancy Act than to provide 
against circuity or multiplicity of auits by 
making applicable to rent, suits the 
provision of the Oivil Procedure Code, 
permitting a set-off. This wasthe view 
takenin thecgse of Birj Lal v. Muhammad 
Ibrahim (1) decided by a Judge of this 
Oourt. * 


1) 87 Ind. Oas 713; L, R. 6 A. 113 Ret; 
* 1925 A41, 824, 
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For the above reasons I allow this appeal 
and decree the plaintiff's suitin full with 
costa throughout, . 


N. H, Appeal allowed. 


ALLAHABAD HIGH COURT. 
e SgooND O1rIL ApPRALS Nos. 1340 To 1352 
» , oF 1921. 
February 14, 1928. 
Present :—Justice Sir Cecil Henry 
Walsh, Kr., 
e ABDUL RAUF AND ANOTHBR— 
PLAINTIFFS—ÀPPELLANTS 


veraus 
MASIH-UD-DIN anp oranes— 
DgrBsDANTS—RR3PONDRNTS., 

Agra Tena Act (II of 1901), s. 177—Hijectment 
suit by alleged ex-proprietary tenant—Third person 
claiming to be landlord—Question of titie—Appeal. 

Where a person claiming to bean ex-proprietary 
tenant ewes to eject an alleged sub-tonant, and is 
resistad by a third person claiming to be the land- 
lord and denying the alleged ex-proprietary tenancy, 
the dispute raises a question of proprietary title, 
afd an appeal from the decision of the Revenue 
Oourt lies to the District Judge and not to the 
Commissioner. [p.903,col. 1.] 


Second appeal against a decree of the 
District Judge, Allahabad. 

Messrs. Zahur Ahmad and Hafibans 
Sahat, for the Appellants. 

Mr. Zafar Mehdi,for the Raspondents. 

JUDGMENT.-In this case which is 
connected with several others which are 
said to turn upon itthe plaintiff sued the 
defendant Abdul Rahman in the Revenue 
Court alleging that he, the plaintiff, was 
au ex-proprietary tenant and that Abdul 
Rahman was his sub-tenant. This hap- 
pened in the year 1921, the cause of action 
being said to arise on the lat July, 1921, 
80 that it has only been going on for 
Diyears. As the main argument address- 
ed to me to-day is that the lower Appel- 
late Court had no jurisdiction to hear 
the appeal and that the order made by 
it ought to be set aside and the appeal 
h@ard by the Commissioner, which would, 


I presume, prolong the final decisio 
the case for another*period of y 18 in- 
teresting to note that the ua, of thee 


appeal is Rs. 7 and the Oourt-fes is annas 
12 so that it has already taken nearly 
as many years to decide as there are 
rupees involved. The main dispute as 
will Appear from a perusal of the not 
inconsiderable judgments which have been 
delivered is with the defendants, Mohi- 
ud-din and another, whom the lower Appel- 
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late Court calls: zemindar. These two 
defendants Masih-ud-din and Mohi-ud-din 
were added as defendants on their own 
applieation made to the Assistant Collector 
on the 26th May. Thisis a very important 
step in the suit. The defendant Abdul 
Rahman, the alleged sub-tenant, was absent. 
The plaintiff was present and it does not 
appear that any objection was taised by 
the plaintiff to the application by thede 
two defendants to be added as parties and 
the two defendants were ordered to file a 
written statement which they did. Mr. 
Haribans Sahai said that an order to join 
these defendants as parties could mot 
be resisted because of s. 63, sub-s. (2). 
So far s8 I can understand, that sub- 
seetion has nothing to do with it. It 
says that in all suits for ejectment other 
than those mentioned before. any person 
in possession claiming through the tenant, 
may be joined as a party to the suit. 
Somebody in the course of this case has 
said that it is difficult to place reliance 
on the evidence of either party. 1 find it 
difficult to place reliance on any argumerft 
presented to me in this Oourt about ques- 
tions of jurisdiction under the old Tenancy 
Act. These defendants who were joined, 
were pot claiming through thetenant at all. 
They were claiming as transfereesof the 
plaintiff, or through their father as 
transferees of the plaintiff or of his 
father, in their own right. It looks 
very much as if they suspected that 
a trick was being played upon them and 
that the plaintiff was bringing this suit 
hoping to get a useful order out of the 
Assistant Collector in the absence of Abdul 
Rahman, It is quite plain that they came 
in to defend themselves and their title, 
and that both parties proceeded to throw 
mud at one another, the plaintiff alleg- 
ing that these defendants had made either 
false or misleading claims of rent in order 
to give themselves a fictitious claim to 
oust him while, on the other hand, these 
defendants alleged that the plaintiff w 
bringing a false claim and that there 
y between him and Abdul 


lleged sub-tenant. The As- 


o tenan 
esistant Lolitetor decided this controversy 


in favour of the plaintiff and found that the 
absent tenant had paid rent, to theplaintiff 
and not to Masih-ud-din and Mohi-ud-din. 
No objection was made by the plaintiff 
to the presence of these defendanta at 
the trial. They were the only defendants 
who fought him. They clearly fought 
him on an issue which, if it does not 
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involve a question ofsproprietary title, I 
donot, uüderstand the meaning of that 


expression. Having what was a decision ' 


iu the plaintiff's favour on the merits 
which I have not the slightest doubt, if it 
had become final he would have rightly 
nsed for his own berrefit, the defendants be- 
ing dissatisfied appealed and they ap- 
pealed and this is a very important 
feature of the case under s. 177-of the 
Agra Tfgancy Act of 1901. They alleged 
that the evidence had been miscon- 
strued and that they had always been 
realising rent from eAbdul Rahman and 
that there never had been a tenancy or 
relation of zemindar and tenant between 
the plaintiff and Abdul Rahman at all. 
I can only say that, if this does not raise 
a question of proprietary title between the 
plaintiff and the then appealing defend- 
ants, I do not know howit could be done. 
I am as clear as I can be on anything 
arising under this embarrassing Act, which 
has now ceased to exist, that a question 
of title strictly so-called had been in issue 
between the plaintiff and these defendants 
in the Revenue Court and was in issue 
before the lower Appellate Court and that, 
therefore, under s. 177 an appeal lay to 
the District Judge. The District Judge 
overruled the Assistant Collector on the 
merits and found as a fact that matters 
were not as the plaintiff alleged, and 
that the plaintiff had n$ver been in 
possession of the land either as culti- 
vator or rent collector for 20 years and 
that ever sinse the sale to them 20 years 
before these two defendants had been in 
possession as collectors of the rent from 
the actual cultivators. Itis admitted that 
this is a finding of fact which ie fatal to 
the plaintiff and which this Court cannot 
interfere with. 


But it is suggested by a bewfldering 
argument thatno appeal lay to the lower 
Appellate Court. Oneof the arguments 
is that no question of proprietary title 
arises, andel am referred to some long 
judgments by two colleagues of mine re- 
ported as Baldeo Kurmi v. Kashi Chamar 
(D. So far ,as I can understand thia 
decision which is a sufficiently bewilder- 
ing collection of irreconcilable authorities 
it has nothing to do with thecasa I now 
hava to decide. There appear to have 
been only two partieseone an occupancy 


(1) 92 Ind, Oas. 995; 24 A. L. J. 387; A, L R, 1026 . 


All. 312; L. R. 7 A. 49 Rev, 
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tenant and the othera sub-tenant, What 
bearing this decision has upon a dispute 
‘between an alleged ex-proprietary tenant 
who is suing for ejectment of a sub-tenant 
and a third party I have not the slightest 
notion and I merely mention it for the 
purpose of passing it by. 

It seems tome on all principles of law 
and justice that the plaintiff cannot raise 
this point at all. I have done my best 
to deal with it, because one never knows 
what further steps in litigation will be 
taken to reverse a decision after six years’ 
litigation over Re. % But the fact is 
that the plaintiff in the Court below when 
he took the point that no appeal lay 
contended that no appeal lay at all and 
referred the learned Judge to s. 198 of the 
Agra Tenancy Act. The learned Judge 
was unable to understand the point and 
decided against him. The appellant in 
his third ground of thie appealsays that the 
decision of the Court below is ultra vires, 
because 6.198 of the Agra Tenancy 
Act has no application to the facts of the 
present case and yet he has based his agru- 
ments in the Oourt below, when he objected 
to the appeal upon s. 198, and referr- 
ed the Judge to para. 2 thereof, so 
that, according to the views now submitted 
tome on behali of the plaintiff, s. 198 
applies when he is & respondent, but does 
not apply when he is an appellant. He did 
not argue, as hBnow argues, that there was 
an appeal to the Commissioner. What he 
argued was that there was no appeal at all. 
The learned Judge pointed "out that there 
might have been a doubt as to whether the 
appeal should not have been brought to 
the Commissioner, but he also pointed out 
that that objection had been waived, and 
that,on the contrary the present appellant 
who now objects to the District Judge's 
jurisdiction actually argued that if any 
appeal liy at all, it lay to the District 
Judge afd not to the Commissioner. lu 
my opinion there must be some line drawn 
and some limit placed upon this contempti- 
ble habit of playing fast and “loose with 
the procedure of the Revenue and Civil 
Courts respectively and squandering the 
money of poor and unfortunate tenants and 
litigants in arguing wholly "inconsistent 
cases and presenting arguments self-con- 
tradictory acegrding to the Court in which 
you happen to be engaged at the particu- 
larmoment, To my mind it is not only 

* contrary to the best interest of jugtice but 
.it is economically unsound that the money 
of agriculturists instead of being used for 
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developing their laid and interest should 
be squandered on this sort of litigation in 
which every condeivable pedantry and 
technicality is raised over a matter of Rs. 7 
spread over something like six years’ 
litigation. I am prepared to hold that 
the plaintiff-appellant ia estopped by his 
conduct in the Cqurt belowin resisting the 
appeal which was there brought from 
raising any question as to the District 
Judge's juriedittion; while, at the same 
time using the best judgment that I can, 
I am of opinion that the District Judge had 
jurisdiction and that the appeal was pro- 
pefly brought. This appeal must be dis- 
missed with costs. 

N. X. Appeal dismissed. 


— 


ALTAHABAD HIGH COURT. 
Lerrars Parent Appsa No. 42 or 19206. 
February 10, 1928. 

* Present :—Sir Grimwood Mears, Krt., 
Ohief Justice, and Mr. Justice 


Mukerji. 
Babu BHAWANI PRASAD AND 0THRRS— 
APPBLLANTS WS 


versus 
JAIJAI RAM—RESPONDBNT. 

Landlord and tenant —Occupaney — tenant—Demise 

without heirs—Mortgagee of occupancy rights, posi- 
f. 

A bore the line of a mortgagor occupancy tenant 
becomes extinct, the interest of the mortgagee comes 
to anend, and he is liable to be ejected by the 
landlord. s i 

Letters Patent Appeal against a judg- 
ment of Mr. Justice Banerji, 

Dr. M. L. Agarwala, for the Appellants. 

Messrs. B. K. Mukerji and S. N. Gupta, 
for the Respondent. 


* JUDGMENT.—This appeal was argu- 
ed before Mr. Justice Banerji on a point 
which need not now be considered by us. 
The reason is that on certain facts, to b. 
paesently stated, the case can be decided 
on much simple grounds, the result 


being the same. at, which ee i 
accordance with the Court of ppeal, . 


arrived. 

The facts briefly are these:—Balig Ram 
made a simple mortgage of zemindari pro- 
perty, which included his interest in the 
sirlamd in favour of the plaintiff, who is 
the respondent in this Court. This was 
in 1882. Subsequently, in 1899, Salig Ram 
made an usufructuary mortgage of his sir 
land in favour of one Bhopal. The plaint- 
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iff brought a muit on the simple mort- 
. gage in his favour in 1904 and made Bhupal 
& party to it. There was the usual dec- 
ree for sale and ultithately in 1905 the 
property of Salig Ram was put to sale 
and was purchased by the plaintiff him- 
self. Onthe sale being held Salig Ram 
became an ex proprietary tenant of sir 
land. Bhupal by virtue .of his, being in 
possession since 1899, continued to be in 
possession till the year 1918 when he sold 
such interest as he posseSsed to the pre” 
Bent appellant. Salig Ram was already 
dead and in the year 1922 his . widow 
Musammat Gomti died. The plaintiff, who 
is the zemindar then started proceedifigs 
against certain people who had claimed 
to be the occupancy tenants in succession 
toSalig Ram and his widow. These pro- 
ceedings ended in the plaintiff's favour 
and he at once lodged three suits against 
the transferees of Bhupal for their eject- 
ment from three different holdings. The 
three suits have given rise three 
different appeals. 

The Oourt of first instance was of opin- 
ion that the line of the occupancy tenant 
having become extinct, the successor-in- 
title of the mortgagee Bhupal, was no 
longer entitled to continue in possession. 
He xepelled the PAGEH Da made before 
him that in spite of the line ofthe ten- 
&nt being extinet, the mortgagee was en- 
uses to continue in possession till he was 
paid, 

This point of law was reiterated before 
the learned District Judge and in this 
Oourt before a single Judge, but it did 
not find favour before either of the Oourts. 

In this Court it has been contended 
that the view taken by the Courts below 
was wrong. 

We need not consider what would be 
the position of the appellants with regard 
to the land, if the occupancy rights had 
subsisted. We are clearly of opinion that 
the line of the occupancy tenant being 
&t an end allthe,interest that the plaint- 
if may have had eame toan end, aad 
he was liable to be ejected as soon as the 

f the tenant begame extinct, 

16 een urged by Dr. Agarwala 
"that the point taken in this Oourt by the 
respondent, namely, that the line has be- 
come extinct should not be allowed to 
be argued. But as" it is clear that the 
learned Single Judge was prepared to 
decide agaiust the appellants on one 
point it was not necessary for the res- 
bon ient to point out that there was an- 
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other point equally good on which the 
appellants were out of Oourt, 

The result is that the appeal fails and. 
is hereby dismissed with costs. 

N. H. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
BgoonD Orvin APPHAL No. 1694 oF 1925. 
February 24, 1928. 

Present:— Mr. Justico Iqbal Ahmad and 
Mr. Justice Kendall. 

MAMRAJ 4ND OTHERS —DEFENDANTS— 
APPELLANTS 

versus . 
MURKI-—PLAINTIFF— RESPONDENT, 

Co-sharers—Adverse — possession-— Absence for fifty 

tars, 

d The title of a co-sharer to joint property can only 
be extinguished if there is an open denial of his title 
followed by hig dispossession  [p. 905, col. 2.] 

Corea v. Appuhamy (1), followed. 

Where some of the eo-sharers of a village founded 
by & common ancestor left it and settled eleewhere 
and did not receive any rent for fifty years, but 
there was no open denial of their title and they 
used to visit the village at times. 

Held,that their title to the village property waa 
not extinguished. [p. 908, col. 11 

Second appeal from a decree of the Dis- 
trict Judge, Meerut. i 

Dr. K. N. Katju, for the Appellants. 

Dr. N.C. Vaish, for the Respondent. 

JUDGMENT.—This appeal must 
prevsil. The suit giving rise to the pre- 
sent appeal was occasioned by a suit for 
profits having “been filed in the Revenue 
Court by the defendants of the present 
suit against the plaintiff-respondent. That 
suit was for a share of the profits of khewat 
No. 62 in village Tatiri in Meerut District, 
The defendants-appellants before us were 
recorded co-sharers in that khewat and 
they brotight the suit for their spares of 
the profits. The plaintiff-respondent resist- 
ed that suit onthe ground that the names 
of the defendants appellants were fictitious- 
ly entered in the kKhewat, and as such, 
they were ‘not entitled to their shares of 
the profits of khewat No, 62. This plea of 
the plaintiff was; in view of the provisions 
of s. 201 (8) of the Agra Tenancy 
Act (If ôf 1901), overruled by the 
Revenue Court and the suit for profits 
filed by the defendants agpellants “was 
deemeed. "This led tothe institution of the 
suit giving rise to the*present appeal by . 
the plaintifi-respondent. The suit was for 
a declaration that the plaintiff is owner in. 
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possession of a 5/12th in khewat No. 62 
and that the defendants’ names with respect 
to that share were fictitiously entered in 
the khewat and in the alternative for posses- 
sion of that share and for an injunction 
against the defendants directing them not 
to put tHe decree for profits obtained by 
them into’ execution. : 

There is no controversy about the facts. 
The parties are descended from a common 
ancestor named Sita Ram. The defendants 
are descendants of two sonsof Sith Ram 
named Tulshi Ram and Dula Ram, The pro- 
perty in dispute admittedly is the ancestral 
property of the parties fo the suit. About 
50 years prior to the institution of the 
present suit, the ancestors of the defendants- 
appeHants left their native village and 
settled in Delhi, where they carried on 
some business. It has been found by both 
the Courts below that at times they paid 
visits to their ancestral village but they 
never claimed nor received any portion of 
the profita of the khewat in dispute. 

The plaintiff maintained that inasmuch 
as the defendants’ ancestors had left the 
village and had no connection with the 
share in dispute, their right to the same 
was extinguished and the plaintiff-respond- 
ent was solely entitled to the entire ances- 
tral share in khewat No, 62. In support 
of this contention the plaintiff placed 
reliance on the Wajib-ul-arz of 1460 of the 
Settlement known as Nisar Ali Khan. In 
that wajib-ul-arz, it is laid down that, if 
any *mafroor" returns to the village, he 
shall be entitled to the possession of his 
property only with the consent of the posses- 
sor and not, if the latter refuses. The 
defendants, on the other hand, relied on an 
extract from the Wajib ul-arz of the Settle- 
ment of Mohar Singh (1870). Itis provided 
in that wajib-ul-arz that “nowin this village 
Yado son of Dayala is ‘mafroor’ and 
Dangar sen of Sahib Singh is in *poases- 
sion. The agreementis that whenever the 
‘mafroor’ or his descendants returned to the 
village then without any regard to the 
question of profits or losshe or they shall 
be entitled to possession of their property 
and no objection shall be taken thereto.” 
Reliance was also placed by the plaintiff 
ona decision of a learned Judge of this 
Court, dated the 29th May, 1919. It is as 
well to state here that it has been held by 
both the Courta,below that the decision just 
referred to does not operate as res judicata 


„in the present litigation, 


It appears that, though the plaintiff did 
rot in specific terms assert in the plaint 
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that he had acquirad.a title to the share 
in dispute by adverse possession for more 
than 12 years an ajtempt was made on 
his behalf at the time of argument in the 
trial Court to substantiate his case on the 
basis of the plea of adverse possession. 
The learned Munsif refused to allow that 
"point to be raised for the first time in 
argument.e In our judgment the learned 
Munsif was perfectly right in refusing to 
allow the plaintiff to take the defendants 
by surprise by arguing that they had sc- 
quired & prescriptive title to the share in 
dispute by adverse possession for more 
than 12 years, for no such assertion was 
made in the plaint and the defendants had 
no opportunity of adducing evidence on 
the point. 

Moreover, there was no substance in the 
belated plea of adverse possession raised 
by the plaintiff. It is abundantly clear 
from the facts admitted by the plaintiff 
and foung by the Oourts below that the 
property in dispute is the joint ancestral 
property of the parties to the suit and there- 
forg, there is no escape from the conclu- 
Bion that the defendants-appellants and the 
plaintiff are co-owners of the khewat in 
dispute. That being so the defendants' 
title to the share in dispute could only be 
extinguished, if there was an open déhial 
ofthe defendants' title followed by their 
dispossession. It was not alleged by the 
plaintiff that there was ever by him a 
denial of the defendants’ title to the share 
in dispute and, therefore, ia view of the 
decision of their Lordships of the Privy 
Council in Cerea v. Appuhamy (1) the plea 
of acquisition of title to the defendants' 
Pune by adverse possession was bound to 
fail. 


The learned Munsif rightly observed that 
the evidentiary value of the entry in the 
Wajib ul arz of the Settlement of Munshi 
Nisar Ali is discounted by the entry in 
the Wajib-ul-arz of Mohan Singh and we 
hold that he was justified in holding that, 
if the latter wajip-ul-arZ was before the 
leafned Judge, who decided the oase refer- 
red to above, hia decision mig 


hf have 
the other way. Be fhat as it itis >» 


clear that the entry in the Wajib-ul-arz of * 


Munshi Nisar Ali cannot be taken to be a 
decisive factor in this casein view of the 
diametrically opposite ®ntry to be found 
in the Wajib-ul-arzg of the Settlement of 
Mohar Singh. 


S (D (1912) A. 0, 280; 81 LJ. P, 0.151; 1081, T. 
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The learned Munsié held that, notwith- 
standing the fact that the defendants had 
not received their shares of the profits 
from the plaintiff, their title to the shares 
recorded against their names in the khewat 
has not been extinguished and on that 
finding dismissed the plaintiff's suit. 


The lower Appellate Court by the mere” 


fact that "the defendants were for so long 
entered in the revenue papersas abscond- 
ing and that although, they visited the 
village from time to time they never took 
any action to assert their rights or to get 
the entries in the papera corrected” in- 
ferred that the defendants “had abandon- 
ed their rights” and on that finding re- 
versed the decree of the trial Oourt and 
decreed the plaintiff's suit. 

We are unable to agree with the decision 
of the lower Appellate Cours, As already 
stated it has been found by both the Courts 
below that though the defendants’ ances- 
tors settled in Delhi about half & century 
ago they at times visited their mative 
village; in other words their whereabouts 
were known and, therefore, the entry» in 
the revenue papers to the effect that they 
were mafroor was obviously wrong. 
Further even if their whereabouts were 
not known and even if they could be styled 
to Be mafroor they could not, in view of 
the entries in the Wajib-ul arz of the Settle- 
ment of Mohar Singh, be deprived of their 
proprietary rights unless some body was 
able to establish as against them & title to 
their property by adverse possession for 
the statutory period. This, as already 
stated, has not been done in the present 
case, By the mere fact that they did not 
claim their profits, they did not look their 
right to the shares in the khewat in dis- 
pute recorded in their names. 

For the reasons given above, we allow 
this appeal, set aside the decree of the 
lower Appellate Oourt and restore the 
decree of the trial Court with costs in 
all Courts. 


N. H. . . Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Frrsr Orvin Apesat No. 412 or 1927. 
February 6, 1929. : 
Present :—Sir Grimwood Mears, Kr., Ohief 
Justice, and Mr. Justice Young. 
K BANERJEA, PROPRIBTOR oF THR 
Firm K. BANERJEA—DzzrENDANT 
—JAÁPPELLANT 


versus 
MANZAR ALI SOKHTA—PLAINTIPF 
un — RESPONDENT. 

Cwil Procedure Code (Act V of 1908), O. VIT, r. 16— 
Plaint—Embarrassing pleadinys—Duty of Court to 
return—Plaint in suit for damages for breach of 
contract. . 

Where a plant is extremely involved and embarrass- 
ing and difficult to understand it should be struek 
out under O. VIL, r. 16, Oivil Procedure Code, or 
returned for amendment so that an intelligible case 
may be presented to the Court. [p. 907,'cols. 1 & 3.] 

Ina suit for damages for breach of contract the 
pleint must show clearly the exact nature of the 
contract and the breach, the placa where the cause 
of action arose and the particulars of the damages 
sustained, Tp. 907, col. 2 

First appeal from. a decree of the Sub- 
ordinate Judge, Allahabad, dated the 8th 


of September, 1927. 


Messrs, U. S Bajpai, P. L. Banerji and 
Harendra Krishna Mukerji, for the Ap- 
pellant. 

Dr. Sir Tej Bahadur Sapru and Dr. 
N. C. Vaish, for the Respondent. 


JUDGMENT. ; 

Young, J.—This is a defendant's ap- 
peal from a decree of he Subordinate 
Judge of Allahabad in favour of the plaint- 
iff in an action for breach of contract. 
The defence*was struck out for non- 
compliance with an order to file papers and 
list of witnesses. The plaintiff's case was 
then heard ex parte, The appellant aske 
that the decree should be set aside on 
the ground that the learned Subordinate 
Judge should not have struck out the 
defence, nor heard the plaintiff's case 
ex parte, and that on themateri&ls on the 
record the plaintiff was not entitled to the 
decree which was awarded to him. nos 

As to the first ground of appeal it 
appears shat on the 26th of August, 1927, 
the defendant filed a medical certificate 
saying that he was ill with enteritis and 
jaundice and that it was hoped that ina 
fortnight «or so he would be cured. On 
the lst of September, the plaintiff filed 
an application for discovery of document 
under O.XI,r. 12, and *an order was 
made that the defendant should file 
papers "on the next day as agreed bye 

. Gupta", The defendant was also 
ordered to file a list of witnesdes. BY 
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the same order the defendant was asked 
to state “if the evidence recorded’ in, the 
ctiminal case as affected this case 
should be read in this case." It appears 
that the plaintiff had prosecuted the 
defendant under s. 420 of the Indian 
Penal Code for cheating in connexion 
with this transaction. The evidence re- 
corded in the criminal case could not 
be read or used in thecivil case. The 
defendant objected to this ordeg* On 
September the 5th the case was put up 
for hearing and. a telegram from the 
defendant was read stajing that he was 
still ill The Judge made a peremptory 
order that the defendant “do file papers 
and list of witnesses by 3-45 P. Įm. that 
afternóon otherwise hia defence be struck off 
and the proceedingashall be taken ex parte”. 
At 4 o'clock the Judge struck out the 
defence, and on September the 8ththe case 
was heard ex parte and judgment given for 
the plaintiff. I am ofopinion on the facts 
that the Judge was wrong in acting as he 
did, and on this ground alone the appeal 
ought to be allowed. 

As to the last ground of objection, that 
on the materials on the record the plaintiff 
was not entitled to the decree which was 
awarded to him, I am clear that the 
appellant's objection is sound. It is patent 
on the face of the plaint that the Subordi- 
nate Judge had no proper materials before 
him to arrive at his decision. The plaint 
itself offends against every rule of pleading, 
It is verbose, extremely long and involved, 
andimpossibleto understand. It does nof 
allege clearly any fact which would show 
that the Judge had jurisdiction to hear the 
case atall, Nowhere is there an allegation 
that any part of the contract was either 
made at or to be performed in Allahabad. 
But even more important, although the 
breach of contract alleged is failure to 
supply a “new Platen printing press and 
Double Crown flat bed printing machine”, 
the plaint nowhere alleges that the defend- 
ant’ had contracted to supply such a 
machine to the plaintiff. No dates are 
given. Rupees 3,00U are claimed as damages 
for loss of profit, but there are no particulars 
of special damage alleged. It is quite 
impossible for any Court to do justice 
between the parties when a plaint isin 
such a condition. The defendant in bis 
written statemejft, para. 1, cemplains that 
the plaint is embarragsing and should be 
rejected. I am of opinion that this 
objection of the defendant was pro- 
pérly taken and ought to have been acted 
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upon by she Judge. The whole dooument 
ought to have been struck out under O. VII, 
r.l6,or an order made for its amendment, 
80 thatan intelligible case could have been 
presented to the Court, and the defendant 
putina position to know what case he had 
to meet. It was quite impossible for any 
defendant to draft a proper written state- 
ment in ansfrer to duch a plaint, 

The case must be returned to the 
Sebordinate Court. for a proper hearing 
before some other Judge. 

The plaint should be amended by striking 
out paras. 1-19. The plaintiff should have 
14 days for amendment of his plaintand 
he must give full particulars of any 
contract on which he intends to rely. The 
defendant will have 21 days thereafter to 
file his amended written statement, There 
ought also thereafter to be mutual diacovery 
on oath of all the relevant documents in 
the case. 

Before €Sounsel for the plaintif drafts 
the new plaint he should obtain from his 
client by conference or otherwise all the 
facts and documents he can and carefully 
consider the reports of the experts. He 
should then consider -the law applicable 
to the case, make up his mind whether 
the case is one of ordinary breach, of 
contract or warranty or condition, whether 
representations, if any, were made inducing 
the contract, and,ifso, whether they were 
innocent or fraudulent, always bearing in 
mind that a plea of fraud is a most serious 
matter not lightly to be put on the record, 
and that an unsubstantiated plea of this 
character is most damaging to his case. 
He then should consider what relief the 
plaintiff is entitled to claim. If actual 
loss is claimed full particulars of special 
damage should be pleaded. 

Mears, C.J.—l agree. In strictness 
we'ought to have allowed the defendant's 
appeal and entered judgment sor him on 
the ground that the plaint disclosed no 
eause of action. The position then would 
hav 
labo 
inasmuch dos he iier xe 
tidal on the merits. Sacha tria} ht 
to have had. . > 

The waste of time and money in this case 
is due to the failure ofcare and thought on 
ihe part of three perBons: tbe plaintiff 
himself, Oounsel whom he employed, and 
the Judge. It wasthe duty of the plaintiff 
to have told his Oounsel exactly what the 
contract was, exactly what was the breach, 
and in support of this part of the case, to 


ed under a sense of grievance, 


been that the plaintiff would have. 


have had- 
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have furnished him with the reports of 
experts, such as are now at this late stage 
of the case to be fopnd in the evidence. 
He also could have given him particulars 
of the damages heclaimed to have sustain- 
ed, and the heads of that damage should 
have been properly set out in the plaint. 
The Counsel for the plaintiff should ther 
have considered what «were the rights of 
the plaintiff and whether he could repudiate 
the contract in its entirety and reject the 
article and demand a réturn of the mony 
he had already paid, or whether his claim 
sounded indamages only. He would have 
had to consider whether the case wag one 
of breach of condition or warranty, or 
whether there existed innocent mis- 
representation, or whether there was 
any ground for alleging the existence of 
fraud, 

The case must be retried by a Judge 
other than Mr. Saiduddin, who failed 
to observe that the plaint disglosed no 
cause of action and was in other respects 
manifestly imperfect, and who disposed of 
this case in far too summary a fashion. 

By the Court. —The order of the Court 
is that this case be remitted to the Court of 
the Subordinate Judge of Allahabad and 
an amended plaint and written statement 
be *delivered as ordered. The 14 days for 
the delivery of the amended plaint torun 
as and from the date on which this record 
reaches the Subordinate Oourt, and the 
case, when ready for trial, is to be re-heard 
by some Judge other than Mr. Saiduddin, 
and the costs ofallthe proceedings from 
the 25th of July, 1927, the date of the 
institution of the suit, down to and 
inoluding the hearing of thia appeal, to be, 
to this extent, in the discretion of the 
Judge deciding the new trial, namely, that 
he is to decree them wholly or in part 
against the plaintiff, having regard ,to 
his failure properly to plead his cause of 
action in the plaint of the 25th of July, 
1927, and the defendant is to have the 
whole of the costs thrown away unlessin 
the opinion of the Judge the defendantshas 
behaved unfairly to the defendant 


Ciis themsking er carrying outof the 
* X. contr c during the proceedings. 


A Case remitted, 
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ALLAHABAD HIGH COURT. 
BacanD Orvin APPBAL No. 1472 or 1925, 
. February 24, 1928, 
Present:—Mr. Justice Dalal. 
BENI MADHO AND OTHHRS—ÁÀPPELLANTJ 


versus 
SHAMBHU NATH AND ANOTHER — 
R&sponpBNTs.  * 

Agra Tenancy Act (II of 1901), s. 79, application 
of—Tenant dispossessed by stranger—Acceptance of 
rent by landlord—Active consent—Hindu Law— 
Revergioner—Relinquishment of claim. 

The Mere acceptance of rent by a landlord from a 
third person who has dispossessed the tenant does not 
attract the operation of s. 79 of (he Agra Tenancy Act, 
Having regard to the {ntelligence of an agricultumst 
the active consent or participation of the landlord 
to eject the tenant should be required to deprive an 
ejected tenant of the 12 years' limitation in the 
Oiril Court, and compel him togo to the Revenue 
Court within the short period of six months, [p. 
909, col. 2.] 

When a party takesa benefit under a 
contract he cannot be permitted to resile 
contract. [p. 910, col. 1.) 

A Hindu occupancy tenant exeouted a deed of 
gift in favour of a daughter and a daughter's aon. 
After his death entries in the revenue papers were 
made according to the gift, but a brother of the 
donor applied to have tha name of the widow of the 
deceased entered during her life so that he may 
succead his brother on her death as reversioner. 
The matter was compromised whereby the donees 
got almost all the holding while a very small por- 
tion was reserved for another widow in the family 
which after her death was to go to the rever- 
sioner : 

Held, that even ifthe gift was" invalid the com- 
promise was binding on the reversioner. [p, 910, col. 2.7 

Kanhai Lal v. Brij Lal (2), referred to. 

: M Narayan Singh v. Gaya Singh (1), distingu- 
ished, 

Second appeal against a decree of the 
Second Additional Subordinate Judge, 
Allahabad. 

Dr. N. C. Vaish, for the Appellants. 

Mr. Haribans Sahai, for the Respondents. 

JUDGMENT.—This appeal is some- 
what difficult. The facts which are 
rather complicated may be stated as below 
in accordance with the findings of the 
lower *Appellate Court, The sccupancy 
holding in suit belonged to one kam Narain 
prior to 1910. A short time before his 
death he executed a deed of gift in favour e 
of his daughter, Musammat Putiaand an- 
other daughters son Shambhu Nath. 
Shambhu Nathis plaintiff in this suit. 
Ram Narain feft him surviving a widow 
Musammat Parbati and a separated brother 
Sheo Narain. After his death entries in 
therecord were made according to the deed 
of gift but Sheo Narain applied to the Reve- 
nwe Authorities to have the name of Musam- 
mat Parbati entered during her life so that, 
he may.succeed his brother on her death. 


This matter was compremised .on the 


rticular 
om that 
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20th December, 1910. According to the 
compromise, to which Sheo Narain, Sham- 
bhu and Musammat Patia were parties 
the holding was given to Musammat Putia 
and Shambhu Nath reserving out of 34 
bighas a small portion of 1 bigha 14 biswas 
for the maintenance of Musammat Akasi, 
widow of d pre-deceased sèn of Ram Narain, 
with the condition that on her death the 
land wil be taken into cultivation by 
Sheo Narain. Before this compromige was 
entered into a settlement pareha was pre- 
pared with respect to this holding in 
the name cof  Musammat Parbati, 
Settlement operations “were pending at 
the time. On 27th September, 1913. 
Musammat Parbati applied for the entry 
of the-names of Bhambhu Nath and Musam- 
mat Putia urging that they were in posses- 
sion and not she, and that their names had 
continued in the records from 1910. On 
the basis of these revenue proceedings the 
lower Appellate Court has held ona find- 
ing of fact that Masammat Putia and 
Shambhu Nath were in possession of the 
holding except the small portion of 1 bigha 
14 biswas subsequent to the compromise. 
In 1914 trouble arose in the family and 
Musammat Akasi applied to the Revenue 
Oourt to have her name recorded on the 
ground that her husband Gurdin survived 
his father Ram Narain. Her application 
was dismissed on 27th February, 1914, 
Soon after Musammat Parbati died and 
Sheo Narain abplied to be entered as 
occupancy tenant of the holding on the 
death of Musammat Parbati under s. 22 
of the Tenancy Act of 1901. He was the 
heir of his brother Ram Narain on the 
death of Ram Narain’s widow without 
any condition as to the joint possession with 
Ram Narain on the death of Ram Narain. 
On 24th October, 1914, the Revenue Court 
directed his name to be entered in the 
record. The Court, however, at the time 
did not consider the previous litigation, 
the comprdimise, and Musammat Parbati's 
application to the Settlement Officer. 

1 have not been able to discover whether 
the names of Musammat Putia and Sham- 
bhu Nath were or were not recorded in 
the village papers subsequent to the com- 
promise. Thereis the finding of fact of 
the lower Appellate Oourt that subsequent 
to the compromise they were actually in 
cultivating possgssion of the land in suit, 

Subsequent to the Revenue Court’s order 
on 24th October, 1914, Sheo Narain has 


“been in possession and presumably has 


been paying rent to the zemindaras an 


*. 
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occupancy tenant. Nine years later, on 
6th September, 1923, Shambhu Nath sued 
forthe recovery of the holding on the 
ground that Sheo Narain and after his 
death his lineal male descendants were 
trespassers. 

If the arguments advanced by Dr. Vaish 
«were accepted the plaintiff would have 
no case according, to the provisions of the 
Tenancy’ Act. Héargued on behalf of the 
deféndant appellant that in 1914 Sheo 
Narain became &n.oceupaney tenant and 
was recognised as such by the semindar, 
so whatever rights the plaintiff had ter- 
minated on that date, and as this ejectment 
was brought by the zemindar a suit ought 
to have been brought within six months 
under s, 79 of the Tenancy Act of 1901, 
The semindar's eonsent, however, iswanting 
to make this argument good. It may be 
granted that eSheo Narain cannot have 
been cultivating the land for such a num- 
ber of years without paying rent to the 
zemindar*but the mere payment of rent 
does nôt mean active consent of the zemin- 
dar orthe ejectment of Shambhu Nath 
thrfugh the agency of the zemindar. 
The argumentis certainly ingenious but 
I think, having regard to the intelligence 


of an agriculturist, it will be safer to hold - 


that the active consent or participation 
of the zemindar to eject a tenant should 
be required to deprive an ejected tenant 
of the 12 years’ limitation in the Oivil Oourt 
and compel him to go to the Revenue Court 
within the short period of six months. 

As must have been observed, the dicision 
has become complicated by reason of 
the property in suit not being revenue 
paying property but an occupancy holding 
with peculiar rights. Apart from other 


consideration, I am of Opinion that Sham- . 


bhu Nath and Musammat Putia became 
tenants of theland under the compromise 
of* 20th December, 1910, and were unlaw- 
fully ejected bya trespasser Sheo Narain 
in 1914. The compromise was effected with 
the consent ofthe zemindar asis apparent 
by Bis general agent giving consent thereto, 
The lower Appellate Court which has 


written a very careful judgment has rightly 


pointed out that though Musamma bati 
was not a party to the com 
entire attitude would lead one to the 
conclusion that shedesired to relinquish 
the holding. Such a desire is manifest 
from thy application already referred to of 
27th September, 1913. When a Hindu 
widow, holding for her life under the 


provisions of s. 22 of the Tenancy Act, 


omise her e 


* 


* 
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relinquishes a holding the zemindar is at 
liberty to settle the and with any other 
tenant. In the present case the'zemindar 
settled in accordange with the compromise 
with Shambhu Nathand Musammat Putia. 
Whether in consequence they become occu- 
pancy tenants or tenants from year to 
year isnota question which arises in the 
present litigation. It is of course true, ad 
pointed out by Dr, Vaish, that a Oivil 
Court would not countenance a collusive 
act between a Hindu, widow and the 
zemindar in order to éxtinguish the con- 
tingent interest of the reversioner. In the 
present case, however, no such difficulty 
arises. The next reversioner Sheo Narain 
was himself a party to the compromise 
and there is no suspicion of a collusion 
between the widow and the zemindar in 
order to deprive Sheo Narain of his contin- 
gent rights, Considering, the question 
entirely in terms of revenue law, I am of 
opinion that Shambhu Nath and Musammat 
Putia became tenants of the land in 1910, 
They were subsequently unlawfully, eject- 
ed by a stranger BheorzNarain in 1914. Bheo 
Narain became a trespasser in consequence 
and Shambhu Nath was entitled to sue in 
the Oivil Court for the ejectment of the 
trespasser within 12 years of the tres- 
pass. | 

aking a more general view and not 
one confined to the terms of revenue law 
in the present case, for a consideration the 
next reversioner relinquished his rights 
and he cannot be permitted to go back 
upon his relinquishment. The appel- 
lant's learned Oounsel referred to the 
case of Amrit Narayan Singh v. Gaya 
Singh (1) to warn this Court against 
holding that a reversioner had a right 
in presenti in the property which a female 
owner held for her life and had bar- 
gained with it. The facts of that case 
were different and the decision was 
coloured by the fact that a guardian was 
acting on behalf of a minor reversioner. 
The general principles of law would 
apply here that when a party takes a benefit 
under a particular contract he cannote be 


eLPrmitted to resilefrom that contratt. It 


was ed that Sheo Narain took no 
beneüf e was to receive only a very 
small portion of the holding on the death 
of a young woman Musammat Akasi while 
inlaw he was entitled to succeed to tha 


QD 44 Ind. One, 408; 18A. L.J. 205 28M. L. T. 
143; 22 O. W N. 409; 27 O. L, J. 296; 31 M. L.J. 298; 
4 P. L. W.321; (1918) M. W. N. 306; 7 L. W. 581; 20 
Bom, L, R, 546; 45 O. 590; 45 I. A. 35 (P. O.). 
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entire holding on the death of an elderly 
woman. As l have already pointed out it 
was within the power of the widow by 
agreement with the zemindar to deprive 
Sheo Narain entirely of the holding by 
relinquishing it and getting it settled with 
Shambhu Nath and Musammat Putia. 
From the facts gjven already there can be 
no doubt that the zemindar was favourable 
to such an arrangement. Under the 
circumstances Sheo Narain did derive a 
benegit in making sure of a small portion 
of th$ holding reverting to his family 
though in the distant future. In Kanhat 
Lal v. Brij Lal (2) their Lordships held a 
reversioner bound under such a contract. 

No doubt, the many questions arising in 
this appeal are debatable but my view is in 
favour of the plaintiff, . i 

I dismiss the appeal with costa. 

N. H. Appeal dismissed. 

(2) 47 Ind. Cas. 207; 16 A. L J. 825; 220. W.N; 
914; 8 L. W. 212; 24 M. L. T. 236; 35M. L. J. 459. 
(1918) M. W. N. 709; 28 O. L. J. 394; 5 P. L. W. 294; 
10 A 487; 20 Bom. L. R. 1048; 45 I. A. 118 (P.O). 


ALLAHABAD HIGH COURT. 
Bzcosp O1vin APPsAL No. 1203 or 1925. 
February 27, 1928. 
Present:—Mr, Justice Dalal. 

RAHIM ALI AND OTRERS—PLAINTIFES — 

APPHLLANTS 
vereus 
YEAIA KHAN AND OTHBES—DEPFENDANTS— 
RESPONDENTE. 

Limitation Act (IX of 1908), 8. 14—Civil Procedure 
Code (Act V of 1908), O. XXIII, r. 1--Withdrawal of 
suit—Fresh sutt—~—Lamitation. 

The provisions of g,l4of the Limitation Act are 
not applicable where a suit is withdrawn under 
0. XXIII, r. l, Oivil Procedure Code, with permis- 
sion to bring afresh suit, and the position as regards 
limitatio& isthe same as ifthe first guit had not 


been instituted 

Varajlal v. Someshwar (1) and e@lrunachellam 
Chettiar v. Lakshmana Aiyar (2), followed. 

second appeal against a decree of the 
District Judge, Bulandshahr. 

Mr. P. L. Banerji, for the Appellants. 

Mr. Shiva Prasad Sinha, for the Reapond- 
ents. 

JUDGMENT.—The question of law 
arising in this second appeal is covered by 
authority. In Varajlal v. Someshwar (1) 
a Bench of two Judges ef the Bombay 
High Oourt held that fhe provisions of s. 14 


(1) 28 B. 218; 7 Bom, L. R. 90. 
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were not applicable where a suit was 
withdrawn by a plaintiff under O. XXIII, 
r. 1 with permission to bring a fresh suit. 
This was followed by a Bench of twe Judges 
of the Madras High Court in Arunachéllam 
Chettiar v. Lakshmana Aiyar (2). Both 
Courts relied upon the specific provisions 
of r 2,0. XXIII that if any fresh suit is 
instituted with permissipn granted under 
r. 1, the’plaintiff shall be bound by the 
law of limitation in the same manner as 
ifthe first suit had not been instituted. 
In the present case arrears of reat for 
Rabi 1325 Fasli and 1326 Fasli were sued 
for on 17th July, 1922, 1. e., more than three 
yearsafter the accrual of the cause of 
action. The period of limitation was 
sought to be extended according to the 
provisions of s. 14 of the Limitation Act 
on the grpund that these claims were 
included in a previous suit filed on 
27th April, 1921, in which suit it was not 
possible to recover them because the suit 
included a claim for the recovery of rent 
due on another holding. Under the terms of 
the Tenancy Act there ought to ba a sepa- 
rate suit forthe recovery of rent of every 
separate holding. The argument would 
have been sound if the Oourt itself, where 
the first suit was instituted, had dismiss- 
ed this claim onaccount of misjoinder 
of causes of action. Unfortunately for the 
plaintiff he withdrew his claim under 
0. XXIII, r.' 1, with permission to bring 
a fresh suit on the same cause of action. 
This proceeding,attached to his action the 
disability ofr. 20f O. XXIII. The Fall 
Bench ruling of this Court in Mathura Singh 
v. Bhawani Singh (3, dealt with a case where 
the Oourt itself in which the firat, svit 
was instituted dismissed it by reason of 
misjoinder of causes of action. That is 
not a withdrawal under O. XXIII. 
Another argument was raised that one of 
the respondents had died prior to the pass- 
ing of thedecree of the lower Appellate 
Court, and so the trial Court's decres could 
not be reversed. There were, however, other 
defendants who could appeal and the 
e reasoning of the lower Appellate Court is 
common to all the appellants, When the 
Appellate Court reversed the decree of the 
trial Court, the reversal would enure to the 
benefit of &ll the defendantd even if one 
of them dropped out during the appeal 
tothe lower Appellate Oourt. R 
1 dismiss this appeal with costs. 


N. H. e Appeal dismissed, 
e 31 Ind, Gas, 234; 39 M. 930; 2 L. W. 1002; 18M. 

L. T. 385, 29 M. L. J. 569; (1915) M. W. N, 850. 

« (3) 22 A. 218; A. W.N. (1900) 61. d 
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ALLAHABAD HIGH COURT. 
Sevonp Oivin APPHAL No. 1625 or 1925. 
February :8, 1928. 

resent :—Mr, Justice Dalal. 
Musammat SHEOKALI—Puaintirr— 
APPRLLANT 
versus 

GAURI RAI—DEFENDANT—RBSPONDENT. 

Agra Tenancy Act (II of 1001), s. 177—Declaratory 
“suu by tenant—Defendant claiming to be khudkaaht 

holder--Propgietary tue, question of-—-Appeal. 

The plaintiff obtained a declaration against the 
proprietary body of a village from the Revenue 
Qourt that he was the pensant of a particular holding. 
One of the proprietors appealed saying that he was 
himself the khudkusht holder of the ho ding : 

Held, that the appeal lay to the District Judge 
nager 8. 177 of the Agra Tenancy Act. [p. 912, col. 


Bindeshwari v. Gokul (1), followed, 

Second appeal from a decree of the 
Second Additional Judge, Gorakhpur. 

Dr. M. Waliullah, for the Appellant. 

Mr. K. Verma, for the Respondent. 


JUDGMENT. —The plaintif Musam- 
mat Sheokali sued a large number of 
zemindart, for a declaration that she was 
the tehant of a particular holding. The 
grounds ofher claim were that her father 
was occupancy tenant, after whom her 
mother, his widow remained a tenant until 
1328 Fasil when on her death the plaintiff 
took possession. It was further stated 
that the defendants had admitted eher 
tenancy and allowed her to remain in 
possession, The trial Courtofthe Assistant 
Oollector declared under s. 25 of the Tenancy 
Act of 1901 that the plaintiff was a non- 
occupancy tenant of the land in suit on 
behalf of the defendant zemindar. She 
was not an heir under s. 22 of the Tenancy 
Act but some of the defendants favoured 
her and acknowledged her as tenant so the 
trial Court came to the conclusion that she 
was a tenant on behalf of the defendants. 
The defendant Gauri Rai who owns 13 
annas out of a one rupee share in the 
zemindari of the village appealed to the 
Commissioner. In the written *statement 
he had raised the plea that he took posses- 
sion of the land in dispute onthe death of 
the „plaintifs mother as zemindar. For 
this yeason the Commissioner was of 
opinion that a question, of propsietary title 
was raised in the trial Oourt. 

The second ground of appeal fo the 
Commissioner was that from the evidence on 
the record it had been proved that the land 
in suit was the khudkasht of the appellant 
Gauri Rai. This was the reason why the 
Oommissioner came tothe conclusion that 
a question of proprietary title was a 
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matter in issue in the appeal also. He 
returned the petition ef appeal which was 
thereupon filed in the Oourt of the” District 
Judge. The District Judge decided that 
the woman did take possession of the land 
in suit on the deata of her mother, but 
that the possession was unlawful and not 
that of a tenant; so he rafused to grant her 
the declaration which she had sought.” 
Ouriously enough thee Distzmicü Judge 
failed to decide the point whether at .the 
time of the institution, of the stit the 
plaintiff was in possessiéa or the defendant 
Gauri Rai. It seems hardly likely that 
the plaintiff could have been in possession 
because if she had been, there would fave 
been no cause for her to seek the assistance 
of the Court. Itis obvious that she was out 
of possession and the frame of the suit 
under s. 95 was the cleverness of some 
revenue agent to aviod the real tussle as to 
actual physical possession. “A woman does 
not put herself to expense for the honour 
and glory of a declaration of which she has 
little understanding. z 

T'he decree of the lower Appellate Court 
is attacked hereon two grounds: 

(1) That he had no jurisdiction which 
doni lay with the Revenue Court of Ap- 

ea 


(2 That he had wrongly applied the 
provisions of s, 194 of the Tenancy Act. 

That the Civil Court had jurisdiction is 
most abundantly supported by a Full 
Bench ruling of this Oourtin Bindeshwari 
v, Gokul (1). That judgmentset at rest the 
previous conflict of authority in this Court. 
As was stated in that judgment whatever 
the legal quibbles may be, the importance 
of thecase was to havea settled practice. 
The settled practice now is that even where 
both parties donot claim proprietary title 
ovér a plot of land and are not at issue as to 
who is the proprietor, the plaintiff or the 
defendant, the Oivil Court jurisdiction will 
arise assoon as the defendant claimed to 
bein posséssion of the land as proprietor, 
i.e; B8 khudkasht holder. In the present 
case Gauri Rai has been proclaiming in 
every Court his claim of actual possession 


a 88 Khudkasht holder of the land in seit. Dr. 


Waliyullah was of opinion that as thetrial 
Court pad no attention to this defence the 
Oivil Court jurisdiction did not arise. For 
one thing the first issue of the trial Court 
is truncated. Put gown in full it ought to 


(1) 22 Ind, Mes, 964; 36 A. 183; 12 A. L. J. 951. 
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be not only “Is Musammat Sheokali in ` 


possession of the land” but further “Is the 
defendant Gauri Raiin possession of the 
land: as khudkasht holder’? Apart from 
this the test of Civil Court jurisdiction is 
that the question of proprietary title should 
bein issue in the Court of first instance and 
should be a matter in issue in thé appeal. 
It is not stated ins, 177 (e) of the’ Tenancy 
Act of 1901 that the question of proprietary 
title should be attended to and decided by 
the trjal Court before the Civil Court could 
have jurisdiction. The first pleain appeal 
must, thérefore, fail. 

Putshortly the argument of the District 
Judge is this. Th8 defendant without any 
tight as heir under s, 22 of the Tenancy 
Act took possession of the land in suit 
with the consent ofonly some zemimdars 
and not of: all. Some zemindars were not 
entitled to grant permission on behalf of 
allso the plaintiff was a trespasser and 
not a tenant. Theargument is quite sound 


though personally I would be prepared to - 


hold that the plaintiff was not in possession 
and that the possession was with the 
defendant as khudkasht holder. It often 
happens that petty proprietors are jealous 
of khudkasht cultivation by a proprietor 
holding a large share in the village because 
the small proprietors find in such a case 
considerable difficulty in recovering their 
share of profits, The smaller proprietors 
would prefer land to be cultivated by a 
tenant with a fixed and known rent of 
which they can claim a share. In the 
present case the petty proprietors have 
backed up the plaintiff to prevent Gauri 
Rai becoming sir holder ofthe land, 

The argument of the District Judge even 
as it stands is not open to objection. Under 
the provisions of s. 194 of the old Tenancy 
Act every act should bedone for the co- 
sharers jointly unless any local custom or 
special contract to the contrary is 
proved? Here there was no allegation of 
any special contract or local gustom. It 
has been specifically held by the lower 
Appellate Court that the plaintiff did not 
take possession with the consent of the 
defendant aco-sharer, ofa large portion of 
the zemindart, so the plaintiff cannot be 
considered to have been put into possession 
as a tenant. 

The appeal fails and I dismiss it with 


costa. 
N. H, Appeal dismissed, 
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—— 1890—VIII. See Guarpians AND WARDS AOT. 
-—— 1890—IX. See RAILWAYS Act. 
—— 1894— 1. See LAND AOGUISITNON Aor. 
——— 1897—X. See GENERAL CLAUSES AOV. 
—— 1898—V. See OUBIMINAL PROORDURE Oops, 
—— 189Q—IT See Staup Act. 
——- 1899—IX. See ARBITRATION AOT. 
——- 1908—V. See Orvıu PROOBDURH Cops. 
-—— 1908—IX. See LIMITATION Act. 
—— 1908—XVI. See REGISTRATION AOT 
——- 1909—1II. See Presmency Towns INSOLYZNCY 
Aor. J 
—— 1910—IX. See Exzorgicrfr Act. 
~ 1913--VIL. See COMPANIES AOT, 
—— 1919—XIII. See SUROHARGH Aor 
—— 1920— V. See Provrnoran INBOLYRNOY Aor, 
—- lU20—X. See Szovritiss Aor. 
——--192i—VL, See TARIFF Act, 
— 1992—X1.* See Incoum Tax Aor, 
—— 1928—VIIL SeeeWoresan’s COMPENSATION Act. 
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—— 1833—1IL, See OALOTTTA Munrorean AOT. 


—— 1925—XXXIX. See Sucozssron Aor. 
—— j884—1IL See BENGAL Monrorpan ACT. 
—  1885—VIIL See BENGAL Tananoy Act. 

— — 1899— I. See BENGAL GENERAL OLAUSES Act. 
-— 1899—1IL See OALOUTTA MUNIOIPAL AOT. 


Act— Bihar and Orissa. 


——- 1908——VI. See Onora NAGPUR Tananoy Act. 


*  Acts—Bombay. 


—— 1882—V. See BOMBAY BHAGDARI Act. 

—— 18/9—V. See BOMBAY LAND Revenus Cops. 
— e 1890—IV. See BOMBAY Distrior POLIOB Act. 
—— 1820——X VIL See BOMBAY PLEADBRS Act, 


e Acts—Burma. 


—  1898—XIIL See Bussa Laws Aor. 
—— 1022—XNL. See Burma Courts ACT. 


Act—C. P. 


—— 19017—1I. See C. P. LAND Revenue Act 


Acts—Madras. 

— - 1908—1. See MapRAS Estates LAND Aor, 

— — 1990—XIV. See MADRAB Looan Boards Act. 
Acts—Pun]Jab. 


—— 1900—XIIIL. See PUNJAB ALIENATION or LAND ACT. 
—— 18904-—I. See PUNJAB LOANS LIMITATION Act, 
—— 1913 ll, See Repauerion or MORTGAGES (PUNJAB) 
ACT. 4 
—— 1920—]1. See PUNJAB LIMITATION (OusTOM) ATT 


Acts—U. P. 
—— j881--XIL See AGRA RENT ACT.. 


* —— 1886—XXIL See OuDH RENT Aor, 


—— 1901—11. See AGRA 'DBNANOY ACT. 
——— 1901—11L See U. P. LAND REVENUS Aor. 
—— 1909—11. See Agra l'ENANOY Act, 


—— 1912--Ily. See U. P. Ogonr or Warps Act. 
e—— 1912—VI. See U. P. PREVENTION OF ADULTERA- e 
, TION AOT. 
Sateen *. 1926—III. See Agma AAN ACT. —_ 
Regulations. $ v . 


Reg.1806—XVIL Sce BENGAL LAND REMEMPTION ARD 
T'OREOLOSURE HEGULATION, 
aman 1793—I & VIIL See PERMANENT BETTLBADINT 
REGULATION. : 
es ,919—VIIL See BENGAL PATNI TALUxsS RmauLA- 
TION. 


914 
Statutes. 
Stat. 1919—(9 & 10 G&o. V, o. 101). See Government 
: or Ixf14 Act. 
—— 1870— (33 & 34 Vie, c. 14), See NATURALIZATION 
` r ACT 
—— 1859—(52 & 53 Vic. c. 03). See INTERPRETATION 
Aor, 


Act of state—Statutory authority—Authority at 
Common Law--Dwevting bed of stream—Farlure 
to remove sit-—Qverflow of stream—Damages—Sutt, 
whether majntainable—Northerg India Gangl and 
Drainage Act (VIII of 1873), ss. 8, 07. s 


Wherever, according tothe sound construction of 
a Statute the Legislature has authorised a persou 
to make a particular use of property and the 
authority given is in the strict sense of the: law 
permissive merely and not vmperatwe, the Legislature 
must be held to have intended that the use sanc- 
tioned is not to bein prejudice of the Common Law 
right of others. 

But where ihe authority given is imperative, tha 
person so authorised incurs no responsibility, how- 
ever mueh injury he may cause to another, solong 
as he is not convicted of negligence. 

The burden lies on those who seek to establish 
that the Legislature intended to take away the 
private right of individuals to show that by express 
words or necessary implication such an intention 
appears. 

‘he task of arriving at a conclusion as to? the 
permissive or imperative character of an authority 
in a given case being by no means free from any 
difficulty even where it depends solely on the words 
of & Statute, that must obviously be the more so 
where the conclusion has to be arrived at with 
reference to unrecorded custom and practice very 
rarely brought up for discussion and decision before 
Courts and with reference to which only the rights 
and obligations of the State in this country in 
regard to public irrigation have to be postulated 

If a man or a public body have statutory powers 
which he or they may at will exercise in a manner 
hurtful to third parties or in a manner innocuous 
to third parties, that man or body will be held to bo 


guilty of negligence if he chooses or they choose 
the former mode of exercising his or their powers 
and not the latter, both being available to him or 


them, 

The Government have undoubtedly the right to 
alter the course of a stream, but in so doing it 
cannot countenance injury to private property to 
avoid expense or inconvenience to ite officers 

The canal authorities diverted the bed of a natural 
stream for purposes of their canal about the year 
1860 and constructed embankments on the stream to 
prevent the overflow of water. They used to remove 
the silt from the stream whenever necessary up to 
the year 1917 when the practice was discontinued, 
with the result that the silt deposit caused the 
stream to overflow in 1922, thereby damaging thay 
crops of the plaintiff in the adjoining low land. 

e canal authorities were awareof this risk of 
stopping removal o silt. In e» suit for damages by 
ethe plaintm: 

deld, (D) that Mere was nothing in the Northern 
India Oanal and Drainage Act to oust the jurisdiction 
of the Civil Court in regard to such a suit, 

(2) that the abandoning pf the practice of remov- 
ing silt with no other precaution being substituted 
therefor could not be described otherwise than as 
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unreasonable and the plaintiff was entitled to dam- 
ages, A BEGRETARY or STATH FOR INDIA v  ALLADIN, A. 
I R. 1928 All. 735; 12 R. D. 770, 26 A. L. J. 1151; 51 A. 
291 727 
Action of eJectment— Plaintiff's title, 

In an action of ejectment the plaintiff must re- 
cover by the strength of hisown title. P C,Kersapa 
VENKATAPPAYYA V, NAYANI, VENKATA RANGA Row, A I. 
R.1929 P. 0.24; 29 L W ^18; (1929) M. WN, 47; 33 
C. W. N 261, 49 0. L. J. 148; 31 Bom. L. R. 299; 52 M. 
175, (1929) ^. L. J. 41; 56 M. L. J. 218 17 


Adverse possession. See MORTGAGE 187 

——— eginst Hindu widow. See LIMITATION Act, 
1908, Sca. I, Art. 141 139 

—— —— as between father and manor daughter— 
Father remaining in P posnession “and management 
after execution of deed eof transfer ın daughter's 
favour-— Possession, whether adverse, 

Where after the execution of a deed of transfer of 
certain property in favour of his infant daughter, the 
grantor retained the possession and management: of 
the property in circumstances consistent with’ the 
possession and management being in accordance with 
the legal purport of the deed, that is, for and on 
account of the daughter: 

Held, that the possession of the father was not ad- 
verse to the daughter and that, consequently, he ac- 
quired no title to the property under the law of limita- 
tion. PCG Ma News Naina v. Maune THA MAUNG, 
A.L R. 1929 P. C. 55; 49 C L.J. 167; 31 Bom. L. R. 
311; (1929) M W. N. 235; 29 L. W. 669; 33 O. W. N. 
513, 7 R. 4; 56 M. L.J.244 595 


between. mortgagor and mortgagee—Execution 
by mortgagee of kabuliyat to superior landlord, 
effect of. 

A mortgagee cannot dispossess the mortgagor and 
set up adverse possession by executing a kabultyat to a 
superior landlord, C Bruant Cuaran RUDRA v, ABDUL 
RAHAMAN Daran, A. I. R 1928 Qal. 825 81 
——— —- Jungle and waste land—Presumption of 

possession of owner—Owner allowing stranger to cross 

boundary and plant trees—Possession of stranger, 
whether adverse. 

Atalugdar cannot be required to prove actual 
user of jungle and ewaste land; his possession is 
assumed until there isdefinite proof of ouster. 

Every owner must be presumed to know the 
boundary of his own land, and if he allows an- 
other person to cross that boundary and occupy 
a large area and plant thereon a number of trees 
and forbidthe owner's men to enter the land, and 
this possession extends for a period of over 12 
years, the trespasser will acquire title by adverse 
possession to éhe land encroached upon. O MAHARAJA 
Jagatsir BINGH v. MOHAMMAD ASGHAR Arr, J3 R D. 180; 
A I. R. 1929 Oudh 328 . 815 


Possession of part of land—Preeumption 
as to possession of whole— Possession by trespasser— 
Adverse possession, extent of—Abadi—Inclusion af 
banjar land trabadi, effect of, on proprietor's rights 
—Acqurescence—Trespasser building on another's 
land-—Essentrals of acquiescence. 

It is settled law that in the case of a trespasser 
possession of apartof the property does not raise 
a presumption of possession of the whole It is the 
very essence of adverse possession that it must be 
marked by clear and unequivocal acts of ownership 
and must be sufficiently definitive u$ regards dura- 
tion, centinuity and extent, The presumption, 
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therefore, extends only to the area which is effect- 
ively occupied and in the case of an oben plot of 
“land cannot extend to areas which were nob in the 
actual possession of the trespasser ; 
The mere inclusion of banjar land in the abadi 
does not divest the original owner of his proprie- 
tary rights therein, 
here ,& trespasser has huilt on land belonging 
to another, to constitute acquiescence on the part” 
of the owner the following essentials must co- 
exist :—(l) the defendant must have made a mis- 
take as to his legal rights; (2) he must have ex- 
pended some money or must have done some act 
on the faith of such mistaken belief; (3)%he plamt- 
iff, the possesser of the legal right, must know of 
the existence of hie own right which is inconsistent 
with the right claimed “bg the defendant, (4) the 
laintiff must know of the defendant's mistaken 
elief on his rights, and (5) the plaintiff must have 
encouraged the defendant in his expenditure of 
money or in the other acts which he has done either 
directly or *by abstaining from asserting his legal 
rights, L AsRITSARYA RAM v, Diwan OHAND, A. L R. 
1929 Lah. 625 70 


Agenoy Rules—Alortgage- decree in Agency Court— 
Alteration of rules rendering O. XXXIV, Civil 
Procedure Code, applicable to Agency Tracta—Appel- 
late Court, whether can apply modified law—Hules 
whether retrospective. 

Where, after the passing of a decree in a mort- 
gage suit in an Agency Tract, the Agency Rules 
were altered so as to render O XXXIV, Civil Pro- 
cedure Code, applicable to mortgage-decrees : 

Held, that it was incompetent to the High Court 
in appeal to apply the new luw and reverse the 
lower Court's order, the new rules not being re- 
trospective in their operation. M BATRUCHERLA Bivas- 
"er d v. MAHARAJA OF JEYPORE, A. I. R. 1928 Mad, 
1194 823 


Agra Rent Act (XII of 1881), s. 30—Agra Tenancy 
Act (II of 1008), s. 84—Decree for resumption 
of rent frecland, effect of—Possesston of grantee 
—Adverse possession—Surt for ejectment after 12 
years—Limitation—Limitatiun Act (LX of 1008), 
Sch, I, Art. 144 e 
A decree for resumption of rent free land puts an 

end to the title of the grantee to hold on as a 

grantee and entitles the grantor to take possession. 

Therefore, where a grantor allows the grantee to 

remain in possession for more than 12 years after 

the passing of a decree for resumption, without any 
agreement, express or implied, between them, the 
grantees will acquire title by adverse possession, 
Section 34 of the Agra Tenancy Act? 1901, 18 a 
mere rule of procedure and does not lay down any 
rule of limitation, and a man who has been ad- 
versely in possession for more than 12 years, can- 
not be ejected by the landlord, who has lost his 
title by the adverse possession, under the said 
section. A DavuLAT BINGH v. Bawo Naru? A. I. R. 1929 
All, 211; 13 R.D. 323 890 


Agra Tenancy (Act II of 1904), s. 10-—Mortgage 
of sir land—Faslure to claim ez-proprietary rights 
—Hight to redeem, e 
The failure of a proprietor who has mortgaged 

lus sir lands, to claim ex-proprietary rights under 

s. 10° of the Agra Tenancy Act, within six months 

of the date of tis mortgage, will not deprive him 

of his right to redeem jhe lands on payment of the 
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mortgage-money. A BIPMMESHWAR UPADHIA V, JAGDESH- 
Wis PRASAD, AT, R. 1929 AIL 231; 13 R. D. 318. 186 
s. 34. See Agna Rent Aor, 1881, E ao 


8. 79, application of—Tenant dis ossessed 
by stranger—Acceptance of rent by landlor —Actire 
consent, 

The mere acceptance of rent by a landlord from a 
third person who has dispossessed the tenant does not 
attract the operatio of s. 79 of the Agra Tenancy Act. 
Having “regard to thè intelligence of an agriculturist 
thb active consent or participation of ihe landlord 
to eject the tenant ghould be required to nee am 
Civil Court, and compel him to go to the Revenue 
Oourt within the short period of six months. 

When a party takes a benefit under a particular 
conjraot he cannot be permitted to resile from that 
contract. A Beni MADHO v, SHAMBHU Nats, L. R.9 
A. 180 Rev.; 12 R. D, 495; A. LR. 1929 All os 


— ——— 8, 177—Declaratory suit by tenant—Defend- 
ant claiming to be khudkasht holder —Proprietary 
tile, question of — Appeal. : ; 

The plaintifobtained a declaration against the 
proprietary body of a village from the Revenue 
Court that he was the tenant of a particular holding. 
One of the proprietors evens saying that he was 
himself the khudkasht holder of the holding: 

Held, that the appeal Jay to the District Judge 
under s 177 of the Agra Tenancy Act. A SHEOKALI 
v.9GaunI RAI, L. R. 9 A. 183 Rev; I2 R. D 479 911 


s 177—Ejectment suit by alleged ex-pro- 
prietary tenant—Third person claiming to be land- 
lord—Question of title- Appeal. : 
Where a person claiming to bean ex-proprietary 
tenant sues to eject an alleged sub-tenant, d ia 
resisted by a third person claiming to be the land- 
lord and denying the alleged ex-proprietary tenancy, 
the dispute raises a question of proprietary title, 
and an appeal from the decision of the Revenue 
Gourt lies to the District Judge and not to the 
Commissioner A ABDUL Rave v MASIH-UD-DIN, L. 
R. 9 A. 17% Rev.: 12 R. D. 252; A. I. R. 1929 All, cot 
8,193 (g), See REGISTRATION Act, 1908, 

s. 17 (1) tb), (d) . M 900 
—— —— 8, 194—Co-sharer in cultwatory possession, 
to yrant perpetual lease, S 

A cosharer has no power, even where he isin 
eultivatory possession of joint property as his 
khudkasht, to grant a perpetual lease of the pro- 
perty without the consent of the other co-sharers, 
ahd without the authority of any local custom or 





power of, 


ial contract. A Kunwar SINGH v. ABDUL ALI 
na, 12 R. D. 345, A. L R. 1928 All, 925 891 
Agra Tenancy Act (Ill of 1926), s. 265. See 
LAMBARDAR .. 752 
Areendment of plalnt—Principles. See Owiu 
Progepure Cope, 1908, O. I, RR. 1, 4 262 


Arbitration, See U. P, LAND REXENTE EE ug 
. 

Pleader’s power to refer to a®.tration—One « 
party not joining reference—Reference, legality of 
—Rewersal of decree in revision Cw Procedure 
Code (Act V of 1908), s. 115. 

Tt is settled law thate Pféader engaged to act or 
lead ip & suit does not possess the power to refer 





` 
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elieut. Such authority cannet be inferred, by the 
mere circumstance that the Pleader though not 
formally appointed by a vakalatnama waa allowed 
to sign a yawabdawa on behalf of the petitioner 

When one of the parties to the dispute does not 
join in making a reference to arbitration the Court 
acts without jurisdiction in referring the dispute to 
arbitration and this defect vitiates the reference and 
all subsequent proceedings ending in the decree 
based on the award. Such a decre is liable to be set 
aside in revision. i ? 

Even though such a reference would be vaħd 
against the parties who had congpnted to the refer- 


ence, if the valid and invalid*part of the decree” 


baged on the award cannot be separated the entire 
award will be invalid. L AHMAD v, SARDARA, A. I R. 
1929 Lah. 171 712 
Arbitration Act (IX of 1899), s. 11 (2). $5 

LETTERS PATENT (Rana.) CL. 13 21 


Attestation, meaning of—Object of signing, import- 
ance of—Signing under heading ‘scribe’, whether 
amounts to attestation—Endorsement of Sub-Regis- 
trar, whether attestation. 

A person who has put his signatyre to a docu- 
ment executed by another cannot be regarded as an 
attesting witness if he has not put his signature to 
it with the object of attesting it, that is, by way of 
Saying that he has seen the document exdtuted or 
has received an acknowledgment of the same “fiom 
the executant. 

Where a person who had written a document pyt 
his signature to the same under the separate head 
ang of ‘scribe’: 

frd, that the signature, as a matter of construction, 
ms not capable of being read as on attestation at 
al 


The gndorsement of o Sub-Registrar on a deed 
that the executant has admitted its execution before 
him will amount to an attestation only if such 
endorsement was madein the presence of the execut- 
ant. C ABINASH OHANDRA v. DasaratH Maro, 48 C, L. 
J. 281; 32 O. W. N. 1228; A. I.R. 1929 Oal. 123; 56 C. 


598 84 
Authortly to adopt. See REGISTRATION Acor, 1008, 
s. 2, Sup-oL (10), 8, 26 17 


Award—Award signed by one of two or more 
arbitrators, vdlidity of—Acceptance of portion of 
award by parties—Award, whether can be made 
rule of Court as to part—Remedy of party—Arbi- 
tration Act (LX of 1899)—Submission of award not 
4n accordanae with rules--Award, whether can be 


led. 

ue award which is signed by only one out of 
two or more arbitrators cannot be filed in Court 
either under the Arbitration Act or under s. 20 of 
Sch. II of the Ofvil Procedure Code. 

‘here is no provisicn either in the Civil Pro- 
cedure Code orin the Arbitration Act empowering 
a Court to make part ofan award a rule of Court. 

If an award has been accepted in part and a 

ecial contract has been entered into by one arty 

pay the other g sum of gnoney under the award, 
the remedy of the latter is to flle a suit on that 
contract d “get a decree for payment of the 
money. cannot come to Court and ask that 
that portion of the award should be made arule of 
Court and execution shouldissue as regards that 
ortion alone M NAMIOHAND Sowcar v, KEBARIMULL 
powcag, A, LR. 1929 Mad, 31; 29 L, W. 227; 69 M. L. 
J, 350 818 
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Batwara barawarda, admissibility of. Ses Evre 

DENOR Acr, 1872, s. 35 : 479 
Benaml transactlon—Burden of proof of benami 

naling. NC 

In all cases where a party alleges that a certain 
transaction is benami, the burden of establishing 
that the ostensible owner in whose name the trans- 
action standsis a benamidar lies upon the person 
who makes the allegation. O Ootrxoror, OawNPoRR 
av. HAMID ALI K BAN . . 506 


Decree obtained by benamidar—Real owner's 
right to execute-—Question whether applicant «s. real 
owner, whether relates to executron—Ciml Procedure 
Code (sect V of 1908), s. 47—A dditional Probate duty, 
collectio of. 

The real owner can execute a decree obtained in 
the name of his benamadar. . 

Where the real ownergetks to execute the decree 
and the judgment-debtor raises the objection that 
the person who seeks to execute the decree is not the 
true owner, the question must be' decided under 
8.47, Oivil Procedure Code. . 

It is notthe duty of the Court beforf which an 
executor applies for execution of a decree to collect 
additional Court:fees with regard to the Will It is 
the duty of the Probate Court or the Revenue 
Authority under the Succession Act, and the Iixecut- 
ing Court cannot, therefore, restrict the right to 
execute by stating that the applicant should report 
to the Court which granted the Probate or to the 
Oollector and pay additional Court-fee. © NIL KANTA 
GnosaL v. RAM CHAND Roy, A. L R. 1928 on 

9 

Fraud—Onus probandi— Fraud -ejfectuate 
— Esloppel against showing real nature of transac- 
tton 
The onus lies heavily on a party who asserts that 

a transfer of property effected by him was benami 
and wholly fictitious, and he must establish his al- 
legations by clear and cogent evidence. 

Where a grantor alleges that a transaction apparent- 
ly real was actually benamt and fictitious, and was 
intended merely for the purpose df defrauding and 
defeating hus creditors, and the fraudulent purpose 
has been successfully carried into effect: 

Quare, whether ıt is open to the grantor to defend 
a suit for possessio brought by the grantee by prov- 
ing the real nature of the tiansaction P C Ma Newz 
Naina v. Mauna THA Maung, A. I. R. 1929 P. O 55; 
490. L, J 167; 31 Bom L. R. 311; (1:200 M W.N 
235; 29 L. W.669; 33 O. W. N. 513; 7 R. 4, 56M. L 
J. 244 595 


Bengal General Clauses Act (10f 1899),s. 25 
See OarouTTA MUNICIPAL Aor, 1899, g. 466 406 
Bengal Land Redemption and Foreclosure 

Regulation Act (XVII of 1806). See Gane 
Bengal Municipal Act (HI of 18843, s. 85— 

ljaradars of market, whether ‘occupiers —Liabtlity 

to tax—Holding held jointly—Joimt assessment to 
taz, legality pf. 

Under s. 85, cl (a) of the Bengal Municipal Act 
where a holding isclaimed jointly by two or more 
persons, each of them should be separately assessed 
to tax according to the circumstances and property 
of each within the Municipality, They cannot be 
jointly assessed, 

Where certain persons obtained an ijara ofa place 
for holding a cattle market withip a Municipality 
and made their collectiun rent ‘at the place on 
market days from those who egme to sell: ; 


* 


. 
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Held, that the tjaradars were ‘occupiers’ of the 
holding within the meaning of s' 85 of* the Bengal 
Municipal Act and were liable to be assessed ga such 
under the said section. C PRODIP Sinan JAMADAR v, 
RAMANI Monan BEN, A. I R, 1928 Oal. 591; 32 0. W. dd 
1170 A 


Bengal Patni Taluks Regulation (VIH of 1819) 
88. 5, G—Transfer of pasni—Transferor's liability 
for rent—Depont of fee and tender of security by 
transferee, effect of. 

The liability of a patnidar for rent does not cease 
on the transfer of the patni or even onthe deposit 
of the fee by the transferee and the tegdr of the 
necessary security, but continues until the zemin- 
dar has accepted the transferee and registered his 
name or has been? compelled by the Civil Qourt to 
do so, C TINKARI MUKHEMER v NIRANJAN OHAKRA- 
BARTY, 48 O. L J. 392, A I R.1929 Qal, 108; 33 O W. 
N. 186; 58 ©. 524 150 


Bengal Tenancy Act (Vill of 1885), s. 20 (1) (a) 
—Hyectment sut—Plea of occupancy right—De- 
fendant in possession for long number of year&— 
Area subsequently declared as village—Acguisition 

. of occupancy rights. 

In an action for ejectment where the defendant 


and his predecessors-in-title have been in possession ` 


for a long number of years, it is not necessary to 
make an enquiry whether the defendant had ac- 
quired occupancy right inasmuch as under the 
amended s. 20 (1) (a) which has been added ‘to the 
Bengal Tenancy Act, the defendant must be con- 
sidered to have held the land for a continuous 
period of 12 years, although the area has subsequ- 
ently been declared to bea village. GC MANIRUDDIN 
MANDAL v, OHARU Sina Dasar, 48 C. L. J. 386 150 
— —— §, 85 -Lease by raiyat—Agreement not to 
, evict lessee except in certain contingencies —V alidaty 
of lease. 

A lease by a ratyatto an under-ratyat which, in 
ita effect, is ofa permanent nature, e.g, a lease con- 
taining a stipulgtion that the tenant shall net be 
liable to be ejected except in certain contingencies, 
contravenes the provisions of s. 85 ofthe Bengal 
Tenancy Act and cannot be given effect! to. C 
BRINDABAN OHANDRA MAJUMDAR tv GIRIBALA DATTA, A. 
I. R. 1928 Oal. 478 83 


~ $8. 87-——Abandonment— Leaving village, whe- 
ther necessary conditron—Questron of abandonment, 
whether question of fact—Abandonment by under- 
raiyat, principles relating to. 

Under s. 87 of the Bengal Tenancy Act all that is 
necessary in order to establish an abandonment by 
a raiyat isto show that he has ceased to cultivate 
his holding either by himself or by*some other 
persons and he bas made no arrangement for the 
payment ®fhis rent. It is not necessary that the 
tenant should leave the village in which the hold- 
ing is situate. 

e question of abandonment is a question of fact. 

The same piinoiples which goverà the case of a 
rayat also govern the case of an under-raiyat with 
regaid to the circumstances upder which the land- 
lord can re-enter incase of an abandonment GC 
AMINADDIN bHEIEH V. CHANDRANATH Sen, 48 O. L.-J. 
380, ALI.R 1929 Cal 190 ° 153 
~ Ba 87- Abandonment of tenancy—Inference 

from facts—Quesiton of ek enini village for 

short time whether abandonmenit—Sub-lease and 
. transfer of share, effect of. 9 . 
. 


. 
1 
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The infersnoe from the factsfound asto whether 
there was abandonment of tenancy or not is a 
question of law. : i 

From the mere fact that the heirs of the original ten 
ant had left the village fora period of three months” 
after the death oftheir father, an abandonment of 
tenancy cannot be inferred. 

Granting ofa sub-lease and the selling of a fifteen-- 
annas interest in the property do not amount tor 
transfer of tenancy ,C Aswani Kumar Duoriv HAR 
Kusar Guésn, A. P R.1928 Cal 891; 32 O. W. N: 
1211 ^ 482 


s ————— 8, 87 —Mbnigage of entire hotding—Sale of 


holding in execution of mortgage-decree—Abandon- 

ment. ] 

Where the tenant of a non-transferable ocoupancy 
eae d mortgages the entire holding and the holding 
is sold in execution of a decree obtained by the 
mortgagee, there is an abandonment of the holding, 
and the landlord becomes entitled to re-enter. C, 
ABDUL HAKIM v. ANNADA Prosan Sen, A. I. R. 1928 
Cal. 699 791. 


8.105—Constructive Res judicata, principle 
. 


0j. 

Principle of constructive res judicata cannot be 
applied toa deeision under s 105, Bengal Tenancy 
Act. CO Kiran OHANDRA Roy v. JAGANNATH BANIK, A I. 
R. 19-8 Gal 472 670 


———— 8.105, 106. See Orvin Proorpurs Conn, 
1908, O. XL, 2.1 485 


> 88. 105, 107—Colluswe decree jor enhance- 
ment, whether bars subsequent suit for rent at 
true rate—Decree—Fraud and collusion, effect of 

—Suit to set aside fraudulent decree, whether neces- 
sary. 

Where a decision under s. 105 of theeBengal 
Tenancy Act does not determine what the then 
existing rent of the holding 1s, but merely decides 
what the rate of enhancement should be, the 
decision will not operate as a bar to the investiga- 
tion of the question as to what was the true rate 
Gf rent at the date of the khatan. 

When a subsisting judgment, order or decree is 
set up by one party as a bar to the claim of the 
other party, ıt is not necessary for the latter to 
bring a separate suit to have the same set aside 
but itis open to him in the same suit in which it 
is sought to be used against him to show that it 
was obtained by fraud or collusion. 

An outgoing dar-ijaradar in collusion with a tenant’ 
got the rent of a holding which was really Rs. 38-6-6 
to be wrongly recorded in the settlement khatian 

*as Ra. 26 and also got a collusive decree passed for 

rent at that rate. Proceedings (pr enhancement 
were instituted by a Receiver in possessicn of the 
estate on the basis that the rent was Rs. 26 and the 
rent was enhanced to Rs. 29-10-& A suceeeding 
dar-ijarüdar Rued to recover arrears of rentat the e 
re of Re 38-6-6: 

Haid, (1) that the decision for enhancement undai» 
8. 105, Bengal Tenancy dct, did nod stand in the way 
of the plaiutiff getting a decree gr refi at the 
correct rate ; . xd 

(2) that the decision under s. 105 was vitiated' by 
fraud and collusion and was not binding on the 
plaintiff and the plaintiff yas not bound to institute a 
suit to have the decision set aside. ©  JAMIRADDIN v. 
KHADEJANR8BA BIBI 407 


mn s. 120-—Proprietor's private land—Presump- 
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tion—Land cultivated by lastdlord, whether gan be 

private land—'‘Zerait', meaning of—Admission by 

tenant, value of. 

Although where it is not shown that the land was 
cultivated by the proprietor himself or recognized by 
village usage as proprietora private land, there isa 
‘presumption that the land is not proprietor's piivate 
land, within the meaning ofs 120, Bengal Tenancy 
Act, yet the presumption is arebuttable presump- 
tion; and it can be shown by the proprietor that 
thugh, he has never cultivated the land hinfself, it 
is nevertheless his private land. . 

In Bihar the term ‘‘zerait’ is d to denote all 
Jands in direft cultivation of afi indigo planter for 
cultivation of indigo as distinguished from cultiva- 
tion of indigo by ratyats. 

‘Though the admission ofa tenant as to the zerau 
character of the lands held by him is of no avail to 
the landlord once it is ascertained that the lands 
are the kasht lands of the tenant, yet in order to 
determine whether the lands are the zerait of the 
malik or the kasht of the tenant, the admission of 
the tenant is admissible in evidence against him. 
P Santorat MANDAR v RAMESHWAR SINGH BAHADUR, 
7 Pat. 187; A. I. R. 1929 Pat. 41 . 469 


-m 8&. 14. 8-A—Co-sharerlandlords—Suit for 
rent by some co-sharers—Form of suit. 

The essential principles underlying s. M8-A of 
the Bengal Tenancy Act are that the suit should in 
form be for the whole rent, and in substance for 
ihe separate share of the rentin arrears and th 
the whole body of landlords should be impleade 
with the allegation that the plaintiff has not been able 
to ascertain what, if any, rents are due to them. 

Where a co-sharer-landlord asked for his share 
of the rent but specifically stated inthe plaint that 
if rent was infact due to the other co-sharar-landlords 
who were impleaded as pro forma defendants, a decree 
may be passed for the whole rent on taking further 
Court fee: 

Held, that the plaintiff had asked inform for the 
whole rent and that the suit satisfied the require- 
ments of s 148-A of the Bengal Tenanoy Act. P 
GURSAHAT SINGH v, Nooran MaAHTON, 9 P, L. T. 809 

193 

8. 167—Application for annulment of 

incumbrance—Limutation— Absence of knowledge of 
incumbrance—Burden of proof. 

In applying the provisions of s. 187 of the Bengal 
Tenancy Act, it cannot be laid down as a general 
rule of law that the burden of proof is on the in- 
cumbrancer to show in every case that the pur- 
chaser had knowledge of the incumbrance more than, 
one year before his application tothe QOollector for 
service of notios for annulment of the incumbrance. 
Where the purchaser seeks extension of time on the 
ground that he had no knowledge of the incumbr- 
ance, the burden is om him to prove that he had no 
auch knowledge more than one year before the date 
fo the application © Maruan Lan MODAR v. Busoy 

"Goran NUNDY, A. I. R. 1928 Oal. 892; 32 O W. N. 1079 

e . 481 

re §,178 (3)—Sale of occupancy holding in 

execution of  rent-decree— Transferee depositing 

decretal amount in Court—Withdrawal of deposit 

by o ra MD dedi challenging tranayer—Ee- 
toppel. 

Where an occupancy holding is sold in execution of 





a rent decree and the landlord withdrgws the (deoretel - 
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amount deposited in Court, by the transferees of the 
holding, he must be presumed to have had know- 
ledge of the transfer and consequently is estopped 
from questioning the validity of the transfer, and it 
does not very much matter that no notice was given 
to him before any order was passed allowing the 
deposit to be made. C KANDARPA NARAIN v. BINDU 
BasuiNI Dast, A IR. 1928 Cal 730 ' 657 


. 

Berar Land Revenue Code, 1896, s, 79 (2)— Co- 
owner—Power to sue to eject tenant from his share 
of land— Power to give notice to quit. 

A co-owner can Bue to ejecta tenant as regards hia 
e share in t roperty and for his share of the rent, if 
he makes the other co-cwners parties to the suit. 

He can also give valid notice to quit so faras his 

share is concerned N ToraRAM KASAR v. KUTUBUDDIN, 

A. L R. 1929 Nag. 207 `’ 615 

Birt-Jajmani. See Custom 874 


Bombay Bhagdarl Act (V of 1862), s. 3—Lease 
of unrecognised sub-dimsion—Adverse possession of 
limited interest. . 7 
There is nothing in the Bhagdari Act to prevent 

any person from aequiring rights to bhag property 

by adverse possession against the previous proprietor 
ofa bhag. 

A person who obtains possession of a bhag land 
under a lease which is void under s. 3 of the 
Bombay Bhagdari Act and holds possession in that 
character for more than 12 years will acquire a title 
by preseription to the limited interest of a lessee. 
B Quoras Baar RANCHHOD Buar v. BHAGYAN Kegur, 30 
Bom. L. R. 980; A. I, R. 1928 Bom. 377 266 


Bombay District Polloe Act (IV of 1890), s. 
51 (1) (b), (D, s. 80—Civil Procedure Code (Act 
V of 1008),s. 80— Police Officer intentionally taking 
down wrong statements—Assaulting summoned 
person during examinotion—Swit for damages— 

- Notice, whether necessary—Criminal prosecution— 
Limitation—‘Acting under colour of duty'—‘Acting 
in the discharge of duty’. 

Where an Investigating Police “Officer reduces a 
statement of a witness to writing, his act is one 
done under colour or in excess of a duty imposed or 
an authority confeged on him by s. 51 (1), cl. (b), 
of the Bombay District Police Act, whether he acts 
bona fide or otherwise, and even if he acts mala fide 
and in deliberate disregard of his proper duty or 
authority and deliberately takes down the atate- 
ment of such witnesses incorrectly 

Where a Police Sub-Inspector in the course of an- 
investigation into a cognisable offence summoned a 
person and questioned him with regard to the 
offence and, in the course of his examination com- 
mitted various acts of battery and ssesul& on him 
and, at the instance of tbe Sub-Inspector, another 
Police Officer also assaulted him: . 

Held, (1) that the defendants were acting in the 
discharge of the duty imposed and authority con- 
ferred, on t by s.51 (1),cl. (b) of the Bombay 
Distriet Police Act, when they summoned the person 
and questioned him in regard tc the offence; ` 

(2) but that the alleged assault and battery could 
not be said to have been committed by them under 
colour or in excess of such duty or authority: 

(3) consequently, that en action for damages 
against the Police Officers for damages for assault and 
battery was maintainable without notice under either 
s. 50 £? ofthe Bombay District Pelice Act or a, 80 
of thé Oivil Procedure Oode. B Narayan Hazr v, 

. 
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Yesuwant Raos, $0 Bom. L, R.1081; A. I. R. 1928 
Bom, 352; 52 B. 832; 20 Or. L. J. 278 . 246 


Bombay Land Revenue Code (Act V of 1879). 
See CONSTRUCTION OF DEEDS 1 


Bombay Pleaders Act (XVII of 1920), s. 25. 
See LPGAL PRACTITIONERS 259 


Buddhldt Law—Dispute between Buddhist monk8 
as to monastic lands—Jurisdrction of Civil Courts 
—Üivil Procedure Code (Act V of 1908), 3 9. 

A. dispute relating to the nature and extent of the 
rights of Buddhist monks in Upper Burma to use 
and occupy monastic lands is purely an e@clesiastical 
matter and a suit relating to such a dispute is not 
cognizable by the Civil Courts 

The Pongyis inhabiting, & Kyaungtask in Upper 
Burma are not co-owners or oo-parceners or tenants- 
jn-common or any other form of owner known to the 
ordinary civil law. Their rights inter se are entire- 
ly governed by Ecclesiastical Law which must be 
decided by€he Ecclesiastical Authorities where there 
are Ecolesiastical Authorities in a position to doso. R 
U Ansaya r. U Prinnya, 6 R 783; A. L R. 1929 Rang. 
Ti 540 
Burden of proof, doctrine of. 

Onus probandi applies to a situation in which the 
mind ofthe Judge determining iho suit is left in 
doubt as to the point on which aide the balance 
should fall in forming a conclusion : The doctrine 
of onus probandi should not be unduly stretched, so 
as to oblige the Judge to put an unnatural and forced 
construction upon the actual facts established before 
him PC YRLLAPPA RAMAPPA Naik v. TIPPANNA BIN 
LAXMANNA NAIK, A.I R.1929 P. O 8:49 C. L. J. 104; 
99 L. W. 231; 33. O. W. N. 238: 31 Bom. L. R. 249; 


59 B. 213; (1929) A. L. J. 4; 56 M. L. J. 287 13 
Burma Courts Act (XI of 1922), s. 26. See 
LIMITATION Act, 1¢08, Scu. I, Arts. 182, 183 674 


Burma Laws Act (XII! of 1898), s. 13 (1) (a). 
See OnixzsR Bwopuists IN BURMA, LAW APPLICABLE 
TO 513 

Caloutta Municipal Act (lll of 1899), ss. 466, 
574.— Calcutta Municipal Act (JII of 1928), s. $86— 
Notification extending old Actto Howrah— Prosecu- 
tion under old Act after commencement of new Act, 
legality of —Bengal General Clauses Act (I of 1899), 
a 25, effect of. 

The provisions of ss 466 and 574 of the Calcutta 
Municipal Act of 1899 had been axtended to Howrah 
by a Notification under the said Act. The Act of 
1899 was repealed and re-enacted but no fresh Notifi- 
cation extending the new Act to Howrah yas enacted. 
The prowsions of s. 466 ofthe old Act were differ- 
ent from the corresponding section of the new Act 
A person was prosecuted after the enactment of the 
new Municipal Act for an offence committed in 
Howrah, under s. 466 of the old Act: 

Held, that the accused could be prpsecuted only 
under thenew Act, and the prosecution under the 
old Act was misconceived. 

Under s 25 of the Bengal General Clauses Act 
where an Act is repealed and re-enacted Notifica- 
tions issued under the old enactmant which are not 
inconsistent with the provisions of the new enact- 
ment are attracted to the new enactment and pro- 
secutions under such Notifications must be founded 
on the new enactment and not on the repealed one. © 
S. MUKHERJHE V, MANAGER, H. T. Mouimutn & Uo., 58 
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O. 1206; 82 C. W. N. 4761 A. 1 R. 1928 Cal. 484; 30 Or. 
L. J. 288 406 


Calcutta Municipal Act (Il! of 1923), ss. 291, 
533—Criminal Procedure Code (Act V of 1898), 
s. 200 (b)—Complaint for Municipal offende—Duty 
of Magistrate to examine complainant—Non- 
appearance of accused, effect of. 

The Munivipal Magistrate of Calcutta is a Pre- 
sidency Magistiate and in cases of complaints ta 
him, he is, as Présidency Magistrate, required to 

mine the complainant subject to the provisions 
of s. 200 (b), Criminal Procedure Code 


e The provision cdnseined in s 533 of the Calcutta 


Municipal Act which empowers a Magistrate to 
decide the case ex parte where the accused does not 
appear, does not do away with the necessity of ex- 
amining the complainant under as 200 (b), Oriminal 
Pr&cedure Code. G  AunicA Prosan Das v. CORPORA- 
TION OF OALCUTTA, A I R. 1928 Cal. 483, 32 O. W.N. 
1091; 48 C. L. J. 190, 30 Or L J. 231 82 
s. 386. See Oarcorra MuNiCIPAL Acr, 1899, 
s. 466 406 


— ——— 88 406, 424, 488—Compulsory sale of 
adulterated foods —Punishment, legality of—'Sale, 
whether includes compulsory sale. 





A compulsory sale made under. the provisions of 


s. 424 (lg of the Calcutta Municipal Act does not con- 
stituje a sale within the meaning of s. 406 of the 
Act and cannot make a person amenable to the punish- 
ment provided for under s. 488 of the Act. C 
JexHoy Kumar GHOSE v. OoRPORATION or CALCUTTA, A. 
J. R. 1928 Oal. 320; 32 O. W. N. 842; 30 Or. L. J. 256 


4 139 

See OALOUTTA MuNIOIPAL Aor, 1025: 
139 

$,488. See CarcoTTA MUNIOIPAL Aer, 1923, 
139 


—— $. 488 (2), Sch. XVII, r. 7 (1) —Conviction 
for constructing roof of inflammable materiale— 
Failure to pull down such roof, whether continua- 
tion of offence. 

Failure to pull down or alter a roof of inflam- 
mable materials, for constructing which a person has 
been convicted under Seh XVII, r. 7 (1) of the Oal- 
cutta Municipal Act, does not amount to a continua- 
tion of that offence within the meaning of s. 488, 
al, (2) of the said Act © (OO0RPORATION or CALCUTTA 
y. ANANTA Duar, A. I. R. 1928 Cal. 336; 32 C.W. N 
696, 30 Or. L. J. 296; 56 C. 126 402 


s. 533. See Osrcurra MUNICIPAL Acr, 1923, 


. 8 291 82 
Sch. XVII, r. 7 (1) See Oarcurra MUNIOIPAL 


Acr, 1923, a, 488 (2) . 402 


G. P, Land Revenue Aot (Ii of 1917), s. 203 (1) 
(3) (4)—Abhdi—Transfer to person wn possession 











of another site, validity of^-Jurisdwtwn of Oil e 


Sriourt— Such site’ ing 208 (3), scope of. 


Tht words “such site” in cl 3 of 8.203 of thas» 


O. P. Land Revenue Act,refer to the words ‘a house 
site of reasonable dimensions in the Pa cl. (1) 
ofthe said section. A transfer of abadi toong 
who is not in possession of site sufficient for hig 
requirements 18 valid under cl, 3 of the section. 
Even though disputes relating to allotment of sites 
in the abad: are to be decfded by Revenue Officers 
under el 4 of s. 203 of the said Act, it does not 
prevent a Oivil Court from deciding, if & transfer of 
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abadi to one, who is already in possession of another 
insufficient site is valid. N Prempas v. B SAN, A. 
L R. 1929 Nag. 64 452 


Ohinese Buddhists In Burma, law applicable 
to--Power of Chinamen in Burma to make Will— 
Burma Laws Act (XIII of 1898), s. 18 (1) (a)— 
‘Buddhist Law’; meaning of—Burmese Buddhist 
Law—Keittima adoption, essentials of. i 
Ohinamen in Burma are entitled to dispose of their 

property by Will. ` 

Per Pratt, Offg C. J.—Ordinarily, the ‘Ohinese 
Oustomary Law governs the succession tothe estate 
of a Ohinaman domiciled in Byrma and under the, 
Chinese Oustómary Law, a Chinaman may dispose of 
his properties by Will. 

Even if Chinamen in Burma are governed by 
the Burmese Buddhist Law, a custom having the 
force of law is prevalent among them whereby they 
can dispose of their property by Will. 

The expression ‘Buddhist Law’ in 8.13 (1) (a) of 
the Burma Laws Act does not necesaarily mean the 
Burmese Buddhist Law but means the Buddhist Law 
_applieable to the parties in the case. 

Neither ceremony nor written document is neces- 
sary to constitute a keittima adoptio&. There must 
be, on the one hand, the consent of the natural 
parents, and, on the other, the taking of the child by 
the adoptive parent with the intention ang on the 
footing that the child shall inherit. . 

Per Cunliffe, J.—Though the expression ‘Buddhist 
Law’ ins. 13 (1) (a) ofthe Burma Laws Act does not 
mean Burmese Buddhist Law, the Full Bench rulirfe 
in Ma Yin Mya v. Tan -Yauk Pu to the effect that 
it has that meaning is binding on the Courts of 
Burma, snd Ohinamen domiciled in Burma must 
be deemed to be governed by Burmese Buddhist Law. 

A custom, having the force of law, however, 
prevail among Ohinamen of Burma by which they 
can dispose of their properties by Wil. R Onan 
Pru v. Saw Sin, 6 R. 623; A. I R.1929 Rang. 22 513 


Chota Nagpur Tenancy Act (VI of 1908), s. 84— 
Record of Rights—Presumption oj correctness. 
Under s. of the Chota Nagpur Tenancy Act 

there is a presumption thatan entry in the Record 

of Rights is correct and the burden of proving that 
the entry is wrong ia on the person who alleges it. 

Pat KAMARSHYA NARAYAN SINGH v, JADO OHARAN SINGH 


A. I. R; 1928 Pat. 294 194 
Clvll Procedure Code (Act V 011908), 8. 9. See 
Bouppuist Law 540 


8. 10—Suite relating to same matter—One 
suit involving more matters and more parties—Stay 
of suit, legality of. . 
The fact that one ofthe suits relates to a larger 
number of tranfactions and that all the parties to 
the two suits are not identical does not 
prevent the application of s 10 of*the Civil Pro- 
cedure Oode Pat Rau Saran PRasAD v. JIRO Kurr, 
e 9P. L.T 10 20» 
. 88. 10, 17, 151.—3tay of sutte—Suip for 
™ declaration of tige—Subs nt suit for profits in 

respect ef some properties—Identity of matter in. 
e issue—Jurisdigtion of Courts—Inherent power of 

Court tò stay suus. 

In order to attract the provisions of s, 10 of the 
Oode of Civil Procedure, it is not enough that the 
same issue should be inylved in the two suits but 
it is also ph md that the entire subject-matter 
of the two suits should be the same, * 
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In order to hold that s., 10, Civil Procedure Code, 
is applicable, the two Courts must be Courts of con- 
current jurisdiction, that is to say, each of those Oourts 
must be in a position to try any one of the two suits 
and to grant the relief claimed in either of them. | 

A suit for profits of certain properties, which is 
solely cognisable by & Revenue Oourt cannot be 
stayed under the said section pending the determina- 
ion ofa suit for declafation of title of those and 
other properties in a Civil Oourt. . f 

The Oourt may, however, in the exercise of its 
inherent powers recognised by s. 151, Oivil Pro- 
cedure Cage, stay asuit pending the determination 
of another @uit where the provisions of s.10, Oivil 
Procedure Code, are not directly applicable, if the 
ends of justice require that the saityshould be stayed. 
O OBANNAN KURR v. SAHDEQ Smeg, 13 R. D. 130; A. I. 
R.1929 Oudh 341 . 775 


8, 11—Res judicata between co-defendants— 
Principles—-Absence of contest between co-defendants, 
effect of. on è . 
Ifa plaintiff cannot get at his right without try- 

ing and deciding a case between co-defendants, the 
Oourt will try and decide that case and the decision 
will operate as res judicata between the co-defend- 
ants. But ifthe relief given to the plaintiff does not 
require or involve a decision of any case between 
co-defendants, the ‘co-defendants will not be bound 
as between each other by any proceeding, which may 
be necessary only tothe decree the plaintiff obtains. 

A sued her brothers C and D for ashare of the 
estate of her deceased mother E, impleading her 
sister B also as a pro forma defendant. The suit 
was dismissed on the ground that wasa Chinese 
Buddhist and A, being a daughter, was not entitled 
to inherit B thereafter sued A, C and D for her 
share of the inheritance. C and D pleaded that the 
decision in the previous suit that was a Ohinese 
Buddhist operated as res judicata: 

Held, that the decision did not operate as res 
judicata between B on the one hand, and C and D 
on the other, inasmuch as there wat no active contest 
of their rights inter se in the previous suit. R Ma 
Pan NyuN v Mauna Sir Pravna, 6 R. 575; A. L R. 
1928 Rang. 315 » 686 
— ——- $ 11 Expl. Iv. See RES JUDICATA 129 
8. 16 (d) See Provincia, lxsoLvENOY Aor, 

1920, s.4 112 
—————— §, 17, See Orvin PRoogpunE Cops, 1908, aoe 





— —— $8. 21, 37 (b), 150— Court which passed 
decree losing territorial jurisdictvon —Court acquiring 
jurisdiction, whether competent to entertain execu- 
tion applttation without transfer of decree by Court 

which passed decree—Transfer of territorial juris- 
diction, effect of—Order in execution passed by 

Court mot competent to entertain application —Res 

judicata in subsequent proceedings —8. £1, applicabi- 

lity of, to execution proceedings. |. j 

A Court in” which a suit is originally rightly 
instituted continues to have jurisdiction over the 
suit even if the place where the cause of action arose 
ceases subsequently to be situate within its jurisdic- 
tion, 

A Court whiclt has passed a decree does not lose 
its jurisdiction to execute the decree even though it 
loses territorial jurisdiction over the property after 
the institution of the suit. e 


*Gectión 37, Civil Procedure Code, cannot be sọ 
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construed as to lead to the conclusion that the 
Court which acquires territorial jurisdiction sub- 
sequent to the passing of a decree is also a Court 
competent to execute the decree, 

Section 150, Oivil Procedure (ode, refers only to 
eases where certain specified business has 
actually transferred by the order of a competent 
Court and does not apply to gny other cases, e g, 
a change of venue by a Notification of Government 
Buch cases have to be dealt with by the machinery 
which exists already in the Court for transferring 
a decree for execution from one Oourt to another. 

Where there is a change of territorial jurisdiction 
from one Court to another, the Court whch ac- 
quires jurisdiction cannot entertain an application 
for execution of a decree passed by the other Court 
unless the decree is duly serta to it for execution. 

If both Courts are situated ip the same district, 
since the transfer might be made directly from the 
first Court to the second Court without the inter- 
vention of any superior Court, it may be said that 
the objection* by reason of the irregularity that the 
decree has not been formally sent to the second 
Oourt which has territorial jurisdiction is not fatal 
to the competency of the second Court to pass the 
order. In sucha case in spite of the irregularity 
an order duecting execution after notice may make 
the matter res judicata, but where the Courts belong 
to two different districts by virtue of O ANI, r. 5, 
Civil Procedure Code, the transfer cannot be made 
directly tothe second Courtand it should only be 
made first tothe District Court of the second Court 
and the District Court may either execute the decree 
itself or may send it to any Ooart, the irregularity 
cannot be overlooked as a mere irregularity. 

Under such circumstances the objection is to 
want of territorial jurisdiction and there can be no 
res judicata because the Court which entertains the 
application without transfer is not a competent 
Court to pass any order and, therefore, the objec- 
tion may be taken at a later stage. 

It is not permissable to use s. 21, Oivil Procedure 
Oode to execution proceedings 

Per Devadoss, J,—By & mere transfer of territorial 
jurisdiction the new Court does not acquire the same 
jurisdiction with regard to pending suits and appli- 
cation for execution. 

If a judgment-debtor does not object to the 
territorial jurisdiction and allows execution to pro- 
coed against him, he cannot afterwards turn round 
and say that the Oourt had no territorial jurisdic- 
tion. But where the Oourt is not competent to 
entertain the application for execution the waiver 
of the objection to territorial jurisdiction would not 
debar the judgment-debtor from afterwards raising 
the question of jurisdiction of the Oourt on the 
ground of its competency. M SUBRAMANYA Iver v. 


SWAMINATHA OHRTTIAR, A. I. R. 1928 Mad. 746; 28 L. 
W. 885 545 
———— S, 24—Letiers Patent (Mad), els. 18, 18 


-~—Provineral Insolvency Act (V of 1950, 8. 5 (2)— 
Insolvency petition in. Mofussil Court—High Court, 
jurisdiction of, to transfer petitign to itself. 

The High Court cannot, either in its Appellate or 
Original Insolvency Jurisdiction, witpdrawan in- 
solvency petition from the file of a Subordinate 
Mofuseil Court and transfer it for trial and dis- 
posal to the Original Side of the High Court 

Section 3 of the®Civil Procedure Code which. de- 
fines which Oouris are, subordinate to the High 
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Court, doeg not include *the High Court in the 
exercise of its Original Civil Jurisdietion, nor with 
reference to the definition of ‘District’ in&.9 (4) can 
it be said that the Origin&l Side of the High Oourt 
isa “District Gourt“ and for that reason supordi- 
nate to the High Oourt unders 3 of the Code. M 
GocuULpAss JUMNADoOSS & Oo. v, M. N. Sapasrva Iver, 98 
L. W. 369; A.I, R.1928 Mad. 1091; 55 M. L. J.671- 
«52 M.57 352 
88, 34, l1O—Leave to appeal to j 
Council*+-T&o Cour differing only ‘as to bid 
No substantial question of law—-Right to appeal. 
There is no right of appeal to the Privy Council 
when the two lower Oburts differ only on the ques- 
tion of costs and no substantial question of law is 
involved O MATHURA SINGH v. Baper NARAIN SINGH 
50 W.N. 1076; A. L R. 1929 Oudh 43 320 
—2— 8. 35, applicability of, to Land Acquisition 
profeedings. See LAND AOQUISITION PROCREDINGS 


397 
8. 37 (b). See Otvin. PRoogpugE Copx 1908, 


8, 21 545 
——— 88. 42, 47, 102, O. XXI, r, 60—Decree 

ur à pe egat ] Modan D APA E b 

inst legal representative o al re i 

—Objection by latter — Appeal, a Prana 
RAIN M eden dies cute 
the suit an 8 decree ig passe ainst hi 
representative and the latter also jor dai dd 
decree fs executed against his legal representative 
an objection by the legal representative of the 
orginal defendant's legal representative that the 
property attached belongs not to the original defend- 
ant but io his legalrepresentative falla unders 47 
Oivil Procedure Code, on the ground that itis made 
by a representative of a party to the suit and a 
decision on it is, therefore, appealable. B ARIA 
Ursula v. PANA NAVALAJI, 30 Bom, L. R. 1447; A. LR 


the pendency of 


1828 Bom. 534; 52 B. 46 851 
—— —— 8$. 45. See JURISDICTION 98 
8.47. See BENAMI TRANSACTIONS 495 


———— 8. 47—Decree-holder requesting sale to be set 
aswle and sell more property——Ezecution question 
relating o E d 

ere & decree-holder in executin i 
induces the Court to sell more opem ee 
properly besold under the judgment of the Court and 
the judgment-debtor asks the Court to have the sale 
set aside, the question arising is one arising out of 
the execution of the decree and, therefore, one relatin 
io exeoution within the meaning of s 47, Civil Pre 
cedure Code. R Me Sar v. O. A. M. K. Cumrivam Finn 

AIR. 1928 Rang, 215 679 

8 47,0. XXI, r. 66—Order settling terms 
sale proclamation—U pset price, fizingo} Appeal! 
So far as O. XXI, r. 66, Civil Procedure Code 
requires decision as to matters which me purel 
administrative 1h nature such as fixing the apek 
price and the details of the sále proclamation, the 
matter is administrative. But where the Judge in 
addition to deciding such mattera in settling the sale 
proclamation, decides qnegtions whieh would com 
under s 47 of the Code, he cannot, by m ely purport. 
ing to act under O. XXI,r 66, bar ri &ppeal 
The real question in each case is what iB i 
substance the order passed by the Judge, Whether 

the order purporting to be under O. XXI, y 66. 

Civil Procedure Code, reall? decides questions i? 

execution Bo asto bring the case unders, 47 or e 

-other afpeslable rule of the Code, AT 
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Where the Court does mot decide any question 
settling the rights of the parties but merely fixes 
the upset prios and in so doing deals with tbe 
various objections which "all the parties raise to 
ihe u price, no appeal lies. 

Where no appeal lies, no Letters Patent Appeal 
ean lie against an order refusing stay of execution 
during the pendency of that incompetent appeal, 

Per Reilly, J.—There is no appeal under the Oode* 
against an order made under r 66, O. XXI, Oivil Pro- 
cedure Code as such. Bat if a Pudge under the guise of 
making an order underthat rule or in the courd of 
proceedings under that rule, makes an order whi 
comes withtn the scope of a 47 of the Oode, then th 
is an appeal against his order. M RUKUMANI AMMAL 
T. PALANIAPPA ORETTIAR, (1928) M. W. N. 569; A.L R. 
1928 Mad. 1169 652 


———— 8. 47,0. XL, r. 1—Hxecution proceed #nge— 
Order refusing to appoint receiver—Second appeal, 
whether lies. 

No second appeal hes against an order appointing 
or refusing to appoint a receiver in procesdings in 
execution of a decree, inasmuch as such an order 


comes within O XL,r 1, Oivil Procedure Code. M 
Onze KUMBI SARIDEVI v, Vaura NARAYAN, A. I R. 
1939 Mad. 20 839 


— — — 8. 48, 0. XXXIV, r. 6—Compromige decree on 
mortgage allowing execution— Application, under 
O. XXXIV, r. 6, for personal decree, necessity 

of —Bxecution of decree— Limitation —T'welve years, 

caleulation of. . 


In a suit upon a mortgage a solenama decree 
was passed under which the amount decreed was 

yable in instalments with a proviso that if two 
instalments were defaulted the whole amount could 
be rgalised by sale in execution. The mortgagor 
made default and the decree-holder obtained a final 
decree on the solenama on the 23rd Jan , 1911. 
The properties were sold and the decree-holder 
obtained a personal decree for the balance under 
O. XXXIV, r. 6, on the lith February, 1920. An 
application for execution was made on the 23rd 
Noromber, 1925: 

Held, that O XXXIV, r.6, Civil Procedure Code, 
had no application to the csse. that thero was no 
necessity for the decree-holder to obtain a decree 
under O. XXXIV, r 6; and that the application waa 
consequently barred under s. 48, Civil Procedure 
Oode. CG HARIPADA Darra v. Basur Busan Basu, 48 C. 
L. J. 102; A T. R. 1928 Oal. 668 792 


— 8. 60—A mount deposited as securit 
whether attachable. Bem id iode 
A sum of money deposited in Court by an appel- 
lant as securgty for the costs of the respondent can 
he attached by the creditors of the appellant aub- 
ject to the result of the appeal. PatJAGDISH NARAIN 
Sinca v. RAM SAKAL KOER, 9 P. L. T. 969; A L R. 
1929 Pat. 97- 8 Pat. 478 $65 
————— 8. 80. See Bounay DIBTRIOT Pontica Aog, 1890 
s. 51 (1) (b, (f) 246 
——e 8. 80-“Village Sanitation Panchayat, whe- 
ther Public ficer—Notice of suit, whether necessary. 
A V age Sanitation Panchayat is not a Public 
Officer within the meaning of 5.80 of the Oivil 
Procedure Code and a suit can be instituted 
against it without a notite under the said section. N 
V.S. P, Oouxrree v, 8. R, DESHMUKH, A. I R. 1929 
Nag. 70 
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8. 92— Trust scheme-- Variation of scheme— 

Proceditre—Fresh suit, necessity of. 

WhHere a scheme has been framed under s. 92, 
Civil Procedure Oode, a subsequent variation of the 
scheme can be made only by a fresh suit although 
there may be cases in which the Court may reserve 
to itself the right to allow a person or .persons to 
apply for a relief which will come within s. 92 of 
the Code. RU PoMaunav. U Tux Pe, 6 R. 294; A. T. 
R 1929 Rang. 2 293 


8. 92 (1), (g)—"Settling a scheme", meaning 
of —Public religious trust—Posttion of Acharya of 
veligtows instutution-—Acharya claiming absolute and 
unrestricted ownership—Framing of scheme to protect 
irust property. n 
In &suit brought under s. 92 ofthe Code of Civil 

Procedure, 1908, in refpect of a publie religious 

trust, the Court has*jurisdiction to frame a scheme 

regulative ofthe conduct of the institution as the 
owners of moneys and property which it possesses 
even in cases where the Acharya, as the head: of its 
spiritual and temporal affairs, 18 worshipped by the 
members of the sect as the representatrve of the 
od. In drawing up the scheme, however, the 

ourt must not encroach upon the rights and 
prerogatives of the Acharya asa religious preceptor 
of the community, but while the institutional trust 
must be respected, the sect and body of worshippers 
for whose benefit it was setup have the protection 
ofthe Court against their property being the sub- 
ject of abuse, peoulation and waste. P C PBRAsADJI 

Bigagr DALJI v. LAXMIDAS DuxGERBAL A 7 R.1929 P 

O. 27; 29 L. W. 43; 33 O, W. N. 352; 31 Bom, L. R. 

243; (1839) A. L. J. 401 10 


— 88, 96, 105, 151, 152 — Amendment of decree 
—Appeal complaining about order of amendment 
alone, competency of—'Interlocutory order’, meaning 
PR )rder amending decree, whether interlocutory 
order. 

An appeal from a decree which is appealable is not 
incompetent merely because the €nly error complain- 
ed ofisa wrong orderof amendment made by the 
lower Court on anapplication under s. 151 or a. 152 of 
the Civi] Procedure Code. 

An interlocutory order,in the proper sense, is an 
order which is passed between the date on which the 
plaint is filed and the date on which the decreeis 
drawn up. An order passed after the decree on an 
application for amendment is not an interlocutory 
order. A DAMBER SINGH v. OHHEDU Sivan, 26 A. L J. 
166; A. I R.1928 All. 194 41 


———— 8.96, 0. XXIII, r. 3,0. XLII r. 1 (m)— 
Comprognise—Order recording compromise, whether 
appealable—F'ailure to record comprdmise, effect 
of--Compromise relating to property,in suit and 
outside suit —Decree, frame of—Pleader's authority 
to compromise. 

If a party to a suit who is alleged to have 
entered intosa compromise challenges it and dis- 
putes being a party toit, it is prima facie open to 
such party to prefer an appeal under O XLIII, 
r. 1 (mi, Civil Precedure Code, against the order 
recording the compromise and s.96 (3) of the said 
Code is not a bar to it. 

The provisions of law requiring the Court to order 
8 compromise to be recorded nre not a matter of 
mere form but they are intended to afford an 
&gggieved party a right to appen against the com- 
promise, and. a failure to order the compromise to 
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be recorded is itself a ground for filing an appeal. 
The failure of the Court to comply with these pro- 
visions cannot possibly deprive an aggrieved part 
ofthe right ofappsal expressly conferred on su 
aggrieved party by Statute. 

hen a compromise relates not only to property 
in dispute in a suit but also to other property, the 
decree to be passed is to be limited to the subject- 
matter of the suit, and an order directing the 
decree to be passed in terms of the compromise not 
limited to the subject-matter of the suit is bad and 
appealable , 

A Pleader, who does not hold and has not filed 
in the suit before the Court his client'se Zeneral 
power-of-attorney authorizing him generally to 
compromise the suiton behalf of his client, cannot 
be recognized by the Oour&as having any authority 
to compromise the suit unld$s he has filed in the 
suit his vakalatnama giving him authority to com- 
promise the suit before the Court. S UMMAKULSUM 
v, Gautam RASUL Kuan, A. I. R. 1929 Sind 32 101 
— ——-8. 1Q0—Second appeal—Finding of fact 

grossand «nexcusable whether can be set aside. 

An erroneous finding of fact, howsoever gross or 
inexcusable theerrormay be, cannot be interfered 
with in second appeal N MaAHEPAT v. MAKUND Rao, 
A. I. R. 1928 Nag. 329 454 


T E 101—Second appeal—Finding of 
act, 

A second appeal is competent only on a point of 
law A finding of fact, however gross, if supported 
by evidence is unassailable in second appeal and it 
is immaterial whether sucha finding is concurrent 
or not. R Ma Prov K. O. MITRA, 6 R. 586; A. I R. 
1928 Rang 303 538 
———-— 8,102. See Orvin Procepure Cops, 1908, 

88. 42, 47 861 
— ——— §.105,, See Oiv Proospure Cone, 1908, 

a 96 41 
8.110. See Orvin PRocRDURB Cons, o 

320 
8. 110 —Quisiton. whether a document embo- 
dies final agreement —Speeific Relief Act (I of 

1877), 2.21 (g)- Specific performance—Question 

whether Court has diseretion—Questions of law. 

The decision of a Oourt, as to ‘whether a docu- 
ment was intended to represent the terms of a final 
agreement ora mere memorandum of the lines on 
which the parties were negotiating with a view to 
arriving ata final agreement cannot be said to be 
a decision about the construction of the document 
and no substantial question of law can be ssid to 
arigs in order to entitle the party aggrieved to get 
leave to appeal to the Privy Council under s, 110 of 
the Civil Psocedure Code, i 

The question whether DE regard to the terms 
of e 21 (g of the Specific Relief Act, any dis- 
eretion was left in the trial Court to grant a decree 
fora specific performance isa substantial question 
of law within the meaning of that section. N Onprag 


a 


8 34 


rwan v Kosar Ras BINGIL e 286 
8. 115 
See ARBITRATION 712 


See Mapras EsraTB8 Lawp Aor, 1908, ss. 189, 190, 
205 161 
See SPEOIRIO RRLIRE Act, 1877, a. 9 543 
my 8. 115— Case appealable to Court other than 
+ High. Court—Revision, competency of—"'No appeal 
lies thereto”, meaning and effect of—Error of law 
affecting jurisdiction—Interference, e. 
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The fact that the law allows a first and only 
appeal to *& Court which is not a High Court and 
that that &ppeal has been preferred and decided ia 
clearly not a ground fore ousting the High Court 
from the jurisdiction with which it is invested 
under the provisions of s. 115 ofthe Code of» Givil 
Procedure of calling for the record of any case 
which has been decided by any Court subordinate to 
ehe High Court, s 

he question of jurisdiction is primarily a ques- 
tion of law but if a Cqurt appears to have nean 
a Jag asian not vested init by law or to have 
failed to exercise & jurisdiction so vested or to 
have acted in the exercise of its jurisdiction illegal- 
ly or with material irregularity then it becomes a 
question of law in which the question of jurisdic- 
tion is involved and falls within the purview of 
s. 115 ofthe Code of Oivil Procedure. O Manowar 
Lau Monee Lan, 5 O, W. N. 1117; A. I. R. 1999 
Oudh 81 507 


—8.115—Order accepting Court-fee id 
pour as correct — Revision by defendant; alik” 
ies. 

No revision lies to the High Court under s. 115 
Civil Procedure Code, against an order of a Sub. 
ordinate Court overruling the defendant's objection 
and holding that the plaintif has paid on his plaint 
the proper eee - 

If the order is against the 
lie to the High Court 

Where an order in regard to Oourt-fees happens 
to we in favour of the plaintiff, it does not mean 
that itis against the defendant, though it may oper- 
ate "to the detriment of the revenue", M MOHAMMAD 
BLLIYAS v RAHIMA Ber, 29 L. W. 42; A. L R. 1929 Mad 
191; 56 M. L. J. 302 842 


8.115—Revision—Other remedy opens 
Where an appeal lies to the High Oourt, a revision 
would not lie under s. 115, Oivil Procedure Gode 
But there is no invariable rule of the Allahabad High 
Oourt that an application for revision would be refus- 
ed where any other remedy is o A EMPEROR v 
Banan Lat, A, T. R. 1928 Alf 588; 51 A 338; (1929) A. 
ss 115,151— Pure arithmetical error E 
ston of Court to correct —Revision. i 
Where there is a pure arithmetical error in the 
decree, it is the duty of the Courtto correct it and if 
amendment in such a cassis refused, the High Oourt 
can interfere in revision. M CHENNAMANGALAGATH v 
JANALA PERIKAMANNA 635 


— 88, 115, 151—Surt dismissed without adsudica- 
[onc Hence som ef suit under inherent d. 
zercise of jurisdiction not vested— Revision. 
Section 151, Oivil Procedure Code, 
for the purpose of restoring to the 
Hi Genie 
udge in invoking in ai 6 provisions of 
Oivgl Procedure Uode, for the purpose of feo 
the guij which had been dismissed without adjudica- 
tion exercises a jurisdiction not vested in him by 
law CG UMESH OHANDRA MANNA v. ASAR Naty Jana 
48 0. L. J 598; A L R 1999 Cal. 158 672 
——— 8. 118, O. XXVI, rr. 1, 4—ApSticatton to ez. 
amine witness on Commission on ground of al-healtn 
grant i Fam adana nterference. '! 
An application to examine a, witness on commissi 
on the ground of illness may be allowed even though 
,fhe witness lives beyond the jurisdiction of the trial 





plaintiff, a revision may 


cansot be invoked 
file a suit which 


. 


924 


Glvil Procedure Code—1908—~conid. 


Court and beyond the limits under which he is 
compellable to attend and give evidencé in person 
under O XVI, r. 19, Oivil Procedure Code, and 
where the trial Court has in the exercise of its 
discretion allowed the examination of such a witness 
on c&mmission the High Court will not interfere 
with the order in revision. M RAMALINGA IYBR v. 
BANKARA NARAYANA AYYAR, AL R. 1929 Mad. 192 843 


8. 132—Pardanashin—Right to claim ez? 
amination on commission. a 

Section 132, Civil Proced $ Oode, recÓgnizes the 
right of ladies who are behind parda accordihg to 
the custom ofthe country to require that their eyi- 
dence, if necessary, should Bb taken on commissión, 
This is aright which the Oourt has no power to 
deny. C RAHIMANNBBSA Bist v. Harix, A. I R.1998 


Oal. 814 95 
—————— 8.144. See LixrrATION Aor, 1908, Son. I, 
ART. 181 476 


3.148—Time fied by pre-emption decree— 

Power of Court to extend time after expiry of pernod 

xed. 

^ Court has no power to extend the time fixed by 
a preemption decree for depositing the pre-emption 
amount, after theexpiry of the time fixed by the 
decree. 

Section 148, Civil Procadure Code, applies only to 
proceedings antecedent to the passm@ of a final 
decree. O Ras Banapur v. BISHUNATHA, 0 0. W. N. 
890; A. I. R. 1928 Oudh 492 500 
~ 8. 150. Ses Orvm PROOEDURE kd uus 

i 45 





s 21 
— ——- 8, 151. 


See CIIL PaoogpuRE Cope, 1908, s. 10 775 
See OIvIL Procepurs Cops, 1908, s. 96 41 
See Or PRoospuRB Conz, 1908, s. 115 635, 672 


~mm 88,151,152—Execution of decree— Discovery 
of accidental error in preparation of map— Power 
of Court to rectify such mistake to prevent abuse of 
process—Amendment of judgment and decree. 

The Court has power under s 152, Civil Procedure 
Code, to correct errors ‘im judgments arising from 
accidental slips. Such errors may also be corrected 
in exercise of the mherent powers of the Court re- 
cognised bys 151, Civil Procedure Code, to prevent 
&n abuse of the process of the Court 

Where in a suit for posseasion some of the defend- 
anis were exempted and the suit was dismissed 
against them but the Amin, in preparing a plan of 
the property to be delivered to the plaintiff in- 
cluded by mistake, certain properties in the posses- 
sion of these defendants also and the error was dis- 
covered some years later during execution procegd- 





ings: 

field, that here was a glaring case of abuse of the 
process of the Oourt.and that the Court had power 
to re-open the matter and correct the map so as to 
bring itin accord wéth the intention of the Court 

Section 152, Oivil Procedure Oode, apples bo to 
judgments and decrees and a Court has poweg under 
the said section to correct errors in judgments arising 
from agcidentaPslips A SÉrrAg v. Nazir Kuan, 50 A. 
859; A I. R «4929 All. 147 867 
— —— 8. 151, O, IX, r, 9— Application for execution 

dismissed for default—Proper remedy—Inherent 

power to restore application when fresh application 

would be time-barred.. 

OrderIX, r. 9, Civil Procedure Code, does not 
apply to execution proceedings. Therefore, where an, 
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application for execution is dismissed for default of 
appearance, the proper remedy is to file a fresh 
application for execution and not for restoration. , 
Where, however, afresh application for execution 
would be time-barred, the Oourt may restore the 
application under s. 151, Oivil Procedure Code. O 
JaapaT Singa v. RAJPAL Koar, 5 O, W. N. 895, A. I. R. 
1928 Oudh 478 y CS 128 
8.152. See Orvin Proozpur Cope, 1908, 
s. 96 41 


————— Q. 1, rr. 1, 4, O. ll, r. 3—Amendment of plaint 

—Prineiwles— Transfer of Property Act (IVof 1882), 

s. 8e-Transfer of property —Tranaferor's right to 

sue ffr profits realised before date of transfer— 

Amendment of plaint for decree in transferar's 

favour — Cause of action—Limetation. 

A sold to B certain property which was ın the 
wrongful possession,of C. B instituted a surt against 
C for recovery of profits realised by C both before 
and after the transfer, impleading A as a pro forma 
plaintiff. The plaintiffs subsequently asked for 
amendment ofthe plaint so asto add a prayer for 
a decree in favour of A forthe profits realised by 
C before transfer : 

Held, (1) that a decree for profits realised by C 
before the date ofthe transfer could not be passed 
in favour of Bas he had no right to recover such 
profits from C ; « 

(2) that O. I, r. 4, Oivil Procedure Oode, did not 
apply and a decree could not be passed for such 
profits in favour of 4 without an amendment of the 

laint ; 

& (à) that the amendment prayed for did not in any 
way offend against the provisions of O.I, r.l or 
0 ir r. 3, Civil Procedure Code, 

(4) that the mere fact that at the date of the appli- 
cation for amendment the cause of action was 
barred was no bar, in the circumstances of the case 
to the granting of the prayer for amendment 

Per Baker, J.—'There is no absolute prohibition 
inlaw tothe granting of an amendment of the plaint 
where such amendment would deprive the defendant 
of the right which he had acquired by the Statute of 
Limitation. B BHOGILAL TARACHAND V, JETHALAL MoTi- 
LAL, 30 Bom. L. R 1588; A. I. R. 1929 Bom. 51 262 


— 0,1, r, 8—Suit on behalf of numerous per- 
sons —Opposition of suit by someof those persons— 
Plaintiffs’ right to continue suit 
Persons who have been allowed fo sue on behalf 

of numerous persons do not lose their representa- 

tive capacity merely because some of these persons 
appear and resist the guit, 

The plaintiffs who had been appointed by a 
village gommunity which was the shebait of a 
Thakur, to collect rents due to the «Thakur in- 
stituted a suit to recover rent. Some of the villagers 
who were subsequently added as plaintfifs sided with 
the defendants and supported the defence case: 

Held, that the plaintiffs did not lose their 
representatiye character and their right to maintain 
the suit merely because some of the added plaintiffs 
whom they repressnted had supported the defence 
caso, C PURNA ORANDRA Kaanv NALINI Kanra KHAN 
48 C. L J.270; A L R 1928 Cal. 741 411 


O. It, r. 2 — Plaintiff dispossessed of different 
propertws at different dates —Separate suus for 
possession, competency of. H : 
The true test to apply, to Beg whether a suit is 

bareed under O. H, r.2, Civil Procedure Code, by 
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reason of the institution of& previogs suit is whe- 
ther the claim in the second suit isin fact foynded 
oh & cause of action distinct from that on which 
the former suit was based or whether the cause of 
action is the same. 

Order II, r. 2, Oivil Procedure Qode, does not operate 
as a bar to the institution of successive suits for 
recovery of, differant propesties of which the 
plaintiff is dispossessed by the defendant on 
different dates. A Ram NARAIN Dasv. TEMPLE or 
Trakur SIR Ranga BALLABJI 871 


——— — O0. Il, r. 2, scope of. e 

lt is only where some relief is abandened or 
omitted from the prayers that ‘ure made on a 
particular cause of action that O. II, r. 2, Oivil Pro- 
cedure Oode, has any applioagon. Wherethe causes 
of action are different the said” rule has no application 
whatsoever. C Siva Prosan Saw }. Sreematt BHADRA- 
MONI Dassı, 48 O. L. J. 368, A. I. R. 1929 Oal.93 139 
——— O, Hl, r. 3. See Orv PRoonpungE Cong, 1908, 

O.I RR 1,4. 262 
— —— O, VIL r. 16—Plavnt-—Embarrassing plead- 

ings—Duty of Court to return. 
£3 Where a plaint is extremely involved and embarrass- 
ing and difficult to understand it should be atruck 
out under O. VII, r. 16, Civil Procedure Code, or 
returned for amendment so that an, intelligible case 
maybe presented to the Court, AK. BANERIBA v. 
MANZAR ALI, (1929) A. L. J. 196 690 


— —— O, IX, r. 6, O. XVII, rr. 2, 3—Adjourned 
hearing—A pplication for adjournment by defendant's 
Pleader—Rejection of application—Withdrawal of 
Pleader—Decision on merits after taking plaintiff's 
evidence—Deciston, whether ex parte—O. XVII, rr. 
2 and 8, applicability of. 

Order XVII, r. 3, O1vil Procedure Code, can be 
applied only when the hearing has been adjourned 
at the instance of a party who subsequently makes 
the default 

Where the Pleader of a party merely applies for 
adjournment and, ofthe adjournment being refused, 
withdraws from the case, this could not be regarded 
as an appearance which would take the case out of the 
operation of O XVII, r. 2, Civil Procedure Code. 

Where a defendant was absent dn the adjourned 
hearing of a case and the Pleader forthe defend- 
ant applied for adjournment and withdrew on the 
adjournment being refused and the Court thereupon 
proceeded totake the evidence of the plaintiff and 
wrote & considered judgment in the case: 

Held, that the decision was an ez parte one under 
O.XVU,r 2 read with O.IX,r.6, Civil Procedure 
Oode and not-one under O. XVII, r. 3 of the Code. 

When a cgse is disposed of under O IX, r* 6, Civil 
Procedure Code, the plaintiff must be required to prove 
his ease and'ordinary practice is that when a suit 
is heard ex partethe evidence of the plaintiff and 
his witnesses is taken. R E. Mvrnwms v. T. Korr, 6 R. 
333, A. I R. 1928 Rang. 191 299 
O. IX, r. 9. See Orr PRocEDpvEÉ's Cope, 1903 
a 161 128 


— — O, IX, r. 13—Ex parte eecree—Defendant 
applying for setting aside decree and also appealing 
on merits-—Dismissal of appeal—Trial Court's juris- 
diction to set aside ex parte decree, 

Whe& an appeal is dismissed by the Appellate 
Odurt the decree of the trial Court ceases to exist 
and merges in the Appellate Court's decree. ^ , 

Where a deoree is passed ex parte and the 
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defendanteapplies to fhe trial Judge to set 
aside the ex parte decree and appeals to the Appel- 
late Court against the decree on the merita, and 
the appeal is dismissed, the trial Judge has no 
Jurisdiction to set aside the ez parte decree. © (rg. 
DEHARI LAL v. DEPUTY COMMISSIONER, Gonna, SO W.N 
1037, A. I. R.1929 Oudh 35; 4 Luck, 201 319 


O.IX, r. 13—Suit dismissed in default— 
Counsel engaged elsewhere—Restoratron—Counsel 
and clremt—Terminasion of authority wuh dismissal 
of sut in default—Counsel's authority to conauct 
case, implication of -- Fresh power-of-atiorney for 
"application for restbnation, necessity of.» 


The authority of & Counsel depends on the 
terms of the power-of-attorney, if any, granted by 
his client and, in the absence of such an authority 
on thg intention of the parties, express or impli- 
ed, and the goneral practice in such cases 
is & good indication of mmyplied authority. 
Ordinarily, the prosecution or conduct of 
a suit includes all proceedings till its final 
decision in the Courts concerned. There- 
fore, when the powor-of-attorney of a Counsel 
authorises him generally to do all acts nec 
for the prosecution of the suit, no fresh power.of- 
attorney is needed according to the practice pre- 
vailing in éhe Punjab for filing an application for 
restoration if the case is dismissed in default. 

Whether the absence ofa Counsel on the ground 
of his being engaged elsewhere is or is not a 
sufffient ground for restoration  of*a suit dis- 
missed in default depends upon the peculiar 
facts of each case. The question that is to 
be determined is whether the absence of the 
Pleader or the party was excusable and in deter- 
mining this question due regard must be hal to 
the exigencies of the professional duties of a 
Pleader. Ifthe Oourt is of opinion that there wag 
a reasonable attempt by the Pleader to appear or 
be represented but that he was unable to do go 
because of causes which he could not reasonably 
control, then it must be held that there ig a good 
case for restoration. L ABDUL Aziz v. PUNJAB NATIONAL, 
Bank, Lrp., A. I. R. 1929 Lah. 96 76 


O. XIII, rr. 1, 2 —Ezclusion of documents pro- 
duced atlate stage— Rule of exclusion, when map- 
plicable—-Public documents should ordinarily be 
admitted in evidence, though not produced in proper 
time. 

The rule as to exclusion of documentary evide 
laid down in O. XIIL r.2, Oivil Procedure Code! 
only comes into operation when the documents on 
wich the parties rely should have been, but were 
not, produced at the first hearing eof the sut. 
Accordingly, the rule does not preclude a party 
from producing jn evidence aba late stage of the 
proceedings, a document which was not in his posses- 
sion or power at the date of tho first hearing. 

Documents which should have been, but have not 
been, uced, in accordance with r.lof O. XID 
Civil Procedure Code, at ethe first Bearing et the 
suit, cannot be admitted in evidence at any sub- 
sequent stage of the proceedings witout tke leave 
of the Court but such leave should not ordinarily 
be refused where the documents are official records 
of undoubted authenticity, gs, for instance, certified 
copies of public documents, which may assist the 
Court tg, decide rightly the issues beforeit, PC 
“Kumar Gorrxa RAMAN Ror v. Ata BINGE, A, I. R. 1929 
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P. 0.99; 33 C. W.N. 463929 L. W. 674; 49 O.L. J. 
327; 10 P. L. T. 301; 31 Bom L, R, 734; (1928) A. L. 
J. 246; 56 M. L. J. 562 (P. O.) 56 


— Q. XVI, r. 1—Application to summon addi- 
tronal witnesses on date fixed for evidenee—Iesue of 
summons, 

A party is entitled to summon additional wit- 
nesses even on the date fred for evidence if the, 
witnesses already summoned are not present and 
no adjournment is necessitafed becgusa of such 
application. But if these additional witnesses. ara 
not served, the Oourt can refuse to summon them 
again. L RATTAN OHAKD v. Ayant RAM 439 

QO. XVII, rr. 2, 3. See Orvin, PRockpoRS Oone, 

1908, O. IX, r. 6 : 299 


0. XX, r. 14, O. XXII, rr. 4, 11—Scope and 
nature of pre-emption sutt—Adjudication of rival 
claims—Effect of death of one of several pre-e®ptor- 
respondents-—-Abatement of appeal as regards 

deceased and no further—Pre-emption—Partial 

reemption, not allowed, 

here several co-sharers in a village desire to 

exercise their right of pre-emption as against a 
stranger purchasing land in the willage, and there 
are differences between them as to their shares or 
priorities, they may join as plaintiffs ina suit for 
pre-emption against the stranger-purchaser, and may 
obtain in that suit a decision, not only to their, 
right to preempt, but also as to their rival claims 
and a decree, as provided in O. XX, r. 14, sub-r. (2), 
Civil Procedyre Code, 1908, in accordance with whic 
each pre-empting plaintiff will be entitled in default 
of the others to pre-empt alone. 

Where, on the other hand, swo or more co-sharers 
simply sue the stranger-purchaser for pre-emption, 
without asking the Oourt to adjudicate on their 
rivale claims, and obtain a decree for possession on 
depositing the pre-emption money in Court, the 
effect of the decree ıs to establish, as against the 
defendant, the right of each of the plaintiff co- 
sharera to preempt him (the defendant) and to 
entitle them to possession on depositing the pre- 
emption money. the defendant files an appeal 
from such a decree impleading all the plaintiffa as 
respondents, and one of them having died before 
the hearing of the appeal and his legal representatives 
not having been brought on the record within the time 
limited by law, the appeal abates as against the decea- 
sed but the Appellate Court nevertheless, in ignorance 
of the respondent's death, hears and allows the appeal 
in the absence of his legal representatives, and revers- 
ing the decree ofthe first Oourt dismisses the suit 
as against all the plaintiffs, in such a caso, itis 
clear that the legal representatives of the deceased 
respondent (against whom the appeal had abated) 
cannot be bound by the appellate decree and are 
entitled to exercise the right of pre-emption which the 
decree of the first Qourt established in his (the 
deceased's) favour against the defendant, that ig to 
say, a right io preempt the whole property on 
payment of the pre-emption money to the defendant- 
appellagt. . . 

her t ordinarily be a partial pre-emp- 
tion, PeO MUkaMMAD Wasio ALI KHAN v. PURAN 
Sinan, A. L R. 1929 (P. 0.) 58; 49 O. L. J. 141; 33 C. 
W.N.318; 29 L. W. 423; (1929) M. W. N. 220; 51 A. 
267; (1925) A. L. J. 85; 5G M, L. J. 30€ (P. C.) 601 


—— ——O. XXI, r. 2 (1)—Limitation Act (IX of 1908), 
Sch, I, Arts, 181, 18$—Certification by decvte-holder « 
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of payment made out of Court, not “application” 

for ptrposes of Limitation Act—Certifying 

pafment, whether 'step-in-aid" of execution + 

The certification, under the provisions of O XXI, 
r. 2(1), Oivil Procedure Code, by the dearee-holder, 
of a payment made to him by the judgment-debtor 
out-of Court, is not an “application” within the 
meaning of Art. 13], pf the Limitation Act. There 
is, accordingly, no specific period within which the 
decree-holder must certify such payment. 

The mere circumstance that the decree-holder in fact 
makes a formal application when certifying a payment 
out of Mourt under O. XXI, r. 2 (1), Civil Procedure 
Oode, d&s notalier the real nature of the procedure 
and convert what is in effect no more than a 
certification of payment into am "application" so as 
to attract the opegtion of Art. 181 of the 
Limitation Act. 

Queere.—~Whether the action of the decree-holder in 
certifying a payment made to him out of Oourt in 
part satisfaction of the decree, is an "application 
to take some step-in-aid of execution*f the decree" 
within the meaning of Art. 182, sub-el. (5), of the 
Limitation Act. P C Suri PRAKASH SINGH v. ALLAH- 
ABAD Bang, Lro., A. I R. 1920 P. O. 19; 33 O.W N 
287; 31 Bom. L. R. 389; 6 O, W. N. 29; 3 Luck. 684; 
(1929) A. L. J. 33; 56 M. L. J. 233 581 
—— O, XXI, r. 66. See OivIL PRrOCEDUBE CODE, 

1908, s. 47 652 


—— —— O, XXI, r. 84—Court. sale—Withdrawal of 
bid before bid is accepted by Court—Laabiliy of 
bidder for loss on re-sale—Completion of sale. 
Anexecution sale is not complete until the pre- 

Siding officer ofthe Court has accepted the bid and 

declared the bidder to be the purchaser under 

O. XXI, r. 84, Civil Procedure Oode, and it is open 

to abidder to withdraw hia bid, beforeit is accepted 

by the Court and he is declared to bs the purchaser. 

A bidder ata Court sale who withdraye his offer 
before the Court has accepted the bid api declared 
him to be the purchaser, is not liable for any 
deficiency of price on re-sale. R AftazuppIN v. HowELL, 

6 R. 609; A. L R. 1929 Rang. 12 522 


—— —— Q. XXI, r. 9O—Auction-purchaser—Right to 
apply to set ‘aside sale for fraud or material 
irregularity. 

An auction-purchaser at a Oourt sale is not a 
person ‘whose interesta are affected by the sale’ 
within the meaning of O XXI, r. 90, Civil Procedure 
Code, and cannot, consequently, apply under the 
provisions of the said rule to set aside the sale for 
fraud or material irregularity in publishing or con- 
ducting the sale. R K. V. A. L, CHETWAR FIRM v. 
M, P. Marsoar, 6 R. 621; A. I. R. 1929 Rang.33 538 


— — — 0. XXII, rr. 3, 4—Death of one of several 
respondents— Legal representatives mot brought on 
record—Total abatement— Tests. 

Held by the Full Bench.—Whether a suit or 
appeal can go on as against the remaining 
defendanta or 


respondents, when one of the 
defendants or respondents dies and hialegal re- 
resentatives are ,not brought on récord in time, 
depends on whether the interestof the deceased can 
be separated from that of the remaining defendants 
or respondents so that it is possible to givea se~ 
parate decree against the latter without affecting the 
interests of the legal representatives whom the 
opposite party has failed to imple&d. — 
e plaintifs, alleging that in a joint khewat of 
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556 shares the plaintiffs owned 60 sharps, defendants 
Nos. 1 to 3owned 79 shares and defendants Nos. 4 to 
8owned 7 shares, and that when the khewat was 
partitioned, the pattvof the parties which should have 
consisted of 116 shares was by mistake made to re- 
present only 89 shares and the plaintiffs were recorded. 
ssowning only 3 shares, prayed for a declaration of 
title to 60 shayes as against all the defendants without 
specifying that any of them had any particular share 
in excess The 4th defendant died during the 
pendency of the appeal and his heirs were not brought 
on record in time: 

Held, that upon a proper construction of oe ETIN 
the claim was for definite shares against each of the 
two sets of defendants, and that, consequently, the 
appeal failed as against defendants Nos 4to8 but 
not as against defendants Nba lto 3. A FAKIBA v. 
HaBbEWA, 26 A. L. J. 217; L, R. 944. 49 Rev: A. I. R. 
1928 All. 172; I. L. T. 40 All. 112; 50 A. 559 (F. By do 


——~ 0. XXIL, r BAR DARUM ur 

Death of one respondent—Appeal whet abates 
_ totally—Tests—Separate interests. 

X sold immoveable property to A, B, C and D. In 
the sale-deed it was stated that the property had 
been sold to the vendees in equal shares, The 
reverBioners of the vendor instituted & suit for a 
declaration that the sale shall not affect their rever- 
sionary rights efter the vendor's death. The suit 
was dismissed and the plaintifis appealed. During 
the pendency of the appeal A, one of the vendees, 
died and as his representatives were not brought 
on the record in time, the appeal abated as against 


Held, that the appeal did not abate in toto but 
could be proceeded with against B, C and D. 

Per Shad: Lal, C J.—The question whether partial 
abatement of an appeal caused by the death of one of 
the respondents leads to an abatement of the appeal in 
its entirety depends upon general principles. Ifthe 
case is of such a nature that the absence of the 
legal representative o®the deceased respondent pre- 
vente the Oourt from hearing the appeal as against 
the other respondente, then the appeal abates in 
toto. Otherwise, the abatement takes place only in 
mapa of the interest of the respdhdent who has 

ed. 

The Oourts exist for determining the merits of 
the dispute between litigants, and it is their duty to 
avoid, if they can legally do so, & result which 
causes hardship, 

Per Tek Chand, J.—Whether a suit or an appeal 
abates, in whole or in part, depends on whether 
the interests of the respondents are or are not 
separately dejned. If they are separable, te suit 
or appeal will abate only as regards the interest of the 
deceased, If they are joint, the proceedings will abate 
as regards the whole of the joint interests. L BANT 
Sıxan v. GULAB SINGH, A. I. R. 1928 Lah. 572, 10 Lah. 
7; 30 P. L. E. 453 417 
——— — Q. XXII, rr. 4, 11. See Oivin PRocEDUXE 

Oopz, 1908, O. XX, n. 14 601 
——— OAK, r. 10. See Momaandpas Law 413 


—— — 0. XXI, O. XXX, r. 2, O. XXXIV, rr, 4, 5— 
Suit by firm on mortgage—Compromisa decree— 
Death of partner before final decree— Abatement— 
Compromise decree on mortgage, nature of. 

Where two or more persons sue in the name ofa 
firm, if any of suéh persons dies during thg 
pendency of the suit, it is aot necessary to join the 
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legal representative of the*deceased as a party io 
the suit, even if the names of the partners have 
been declared. NT 

A compromise decree in a mortgage sult under 
which the decretal amount is payable by instalments 
according to the agreement between the parties is 
not a preliminary decree as contemplated by r.4 of 
0. IV, Oivil Procedure Code, but puts an end 
fo the suit and although under the terms of the 
compromise decree-holder is bound to make an 
applieation"for a final decree, that application would 
not bå an application falling under O, XXXIV, r. 5, 
of the Code A : 

he death of one of the deoree-holders' after the 

passing of auch a compremise decree and before the 
filing of an application fora final decree under the 
terms of the compromise will not eause an abate- 
ment of the guit. : i di 

Qucere.— Whether a suit in which a preliminary 
decree has been passed abatesif one of the parties 
dies and no substitution is made within the period 
of limitation under O, XXII, Oivil Procedure Oodé. 
O UTANKA LAL MookERJEB v. Tarar NATH Saat, 48 C, 
L. J. 357; A. I. R. 1929 Oal. 11 156 
—— ——— 0. XXIII, f. 1. See Lusrratron Aor, 1908, 

s, 14 910 


—— —— Q. XXIII, r. 1—Rule, whether imperative. 

The bindifig force of a decision of a question at 
issue between the parties to a suit does not depend 
upon the Code of Oivil Procedure but upon general 
prinejples of law. eee 

The rule enacted in O. XXII, r. 1, *Oivil Pro- 
cedure Code is a statutory recognition of a legal 
principle barring the fresh institution of e claim 
unless certain conditions were fulfilled and the rule 
is imperative. A Ranca CHARYA v. GURU Revri RAMAN 
Acuanya, A. I R. 1928 All. 689; (1929) A. L. EU 


———— 0. XXIII, r. 1—Suit for recovery of cess 
based on contract and wsage—Both points found 
against—Application to withdraw suit with 
liberty to bring fresh suit under general law, 
granting of. 

In a suit for recovery of water cass based on 
contract and usage both points were found against 
the plaintiff by the lower Oourts and in second 
appeal the plaintiffs application to argue ihe case 
on the footing of general law, was disallowed on 
the ground t to do so would necessitate con- 
sideration of new points of fact. Onan application 
for leave to withdraw the suit with liberty to bring 
a fresh suit : À . 

Hald, that inasmuch as the case raised questions 
cf great importance affecting theright of ths plaint- 
iff as well as several proprietors thraugh whose 
land the channel passed, permissjon could be given 
to the plaintiff to withdraw the suit with liberty to 
institute afresh guit with respecb to the same sub- 
ject-metter. M Krisanan BOMAYAJIPAD V. VATAVATTE 
‘Raman Nai, A. I R. 1929 Mad. 36 557 
O. XXII, r. 3. See Orvin PEoCEDURB Oone, 
1908,8 96 ° ° e101 


O. XXVI-—Report of Commission@r, Jgilure 
to object to, in trial Court—Objections, whether 
can be raised in appeal—Power of Court to 
consider rf report is outside sc of warrant. 
Though the Court has power to go into the 
ueation whether a Commissioner's report under 

GENENG, Civil Procedure Code, is outside or within 








— 
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the scope of his warrant, a party who does not 
object to the report of the Commissioner under 
O. XXVI, Oivil Procedure Code,in the trial Court, 
is not entitled to come*up to the Appellate Court 
and object to the recommendations made by the 
Oorimissioner. M KnisuNA RzbDIAR v. RAMANUJA 
REDDIAR, A.I R 1929 Mad. 492 232 
—————- O. XXVI, rr.1,,4. See Oivir Procapurs 


Oops, 1908, s. 115 849 
————- 0, XXX, r. 2. See Orv PROOEDURA OODE, 
1908, O XXII 7 a. 156 





O. XXXIII, r. 3, O. XLIV, r. T—Applicatien 
for leave to appeal in forma, pauperis— Presentation 
by husband of pardahfiashin, vahdiy —8f— 
Absence of authority in writing, effect of— 
Admission of application—Subsequent plea that 
no tion of law is involved, competency of. 

In the case of pardahnashin ladies 16 is thg settled 
practice that applications for leave to appeal in 
adie pauperis may be presented by an authorised 
agent. 

An authorised agent need not necessarily be a 
‘recognised agent’ within the definition of the ex- 
pression in O. IIE r. 2, Oivil Procedure Code, nor is 
ut necessary that his authority should be imn writ- 


ing. n 

The husband of a pardehnashin lady who is in fact, 
though not in writing, authorised tg present an 
application for leave to sue in forma pauperis may 
validly present such an application on her behalf. 

Once an application for leave to appeal in forma 
paupers Yas been admitted and notice has been 
issued it 1s not open to the respondents to argue 
that there is no question of law involved in the case 
and that the application should not, therefore, be 
granted. 
“Per Macpherson, J.—Agents who present applica- 
tioms to appeal in forma pauperis should ordinarily 
produce at the time of presentation something to 
show that they are in fact authorised. Pat Brat Soera 
v. Rapa KisHUN, 7 Pat. 825; A. I. R. 1929 Pat, 27; 10 
P. L. T. 46 210 


— ——- 0. XXXIV, r.  1—Morigage—Successive 
mortgages—Sutt on later mortgage subject to 
earher mortgage—Subsequent suit on earlier 
morigage—Hstoppel. 

There is nothing in law to prevent a person holding 
two independent mortgagesover thesame property 
from putting the subsequent mortgage into suit first 
and then bringing a second suit on the basis of the 
first mortgage held by him, provided that while bring- 
ing a suiton the basis of the second mortgage he pro- 
claimed the existence of the firat mortgage over the 
property mortgaged. . 

Per Ashworth, J.—Where & person holds two mort- 
gages ovdtthesame property, he cannot suson the 
first mortgage alone without foregoing the second 
mortgage, Hecan, however, sue dnd sell ona second 
mortgage provided that he declares the existence of 
a first mortgage and has it entered in the sale brocla- 
mation. Ifhe does not do this, then he must be 
deemed to haye foregonathe first mortgage. A Haw 
SABAN v. ABDUL Guarran, 26 A. L. J. 529; A. I. R. 
1928 All. 338; 50 A. 742 38 
O. XXXIV, rr. 4,5. See Orv, Procapure 

Songz, 1908, O. XXII 156 
~ 0. XXXIV, r. 6. See Orvin PRooEDUES Cops, 

1908, s. 48 * 792 
—— m0. XXXIV, r. 6. See LIMITATION Act, 1908, 
Son, I, Agr, 116, t 813 
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O. XXXIV, r. 6—Mortgage decree—A pplication 
for persondl decree—Limitation. 

The cause of action for the institution of a emt 
on a mortgage arose on 9th December, 1922. A 
preliminary decree onthe mortgage was passed on 
29th January, 19286, and the decree was made 
absolute on the 30th October, 1926, The properties 
were sold on the 3Qth October, 1927, and the decree- 
holder applied soon after for a persdnal decree for 
the balance under O. XXXIV, r. 6, Civil Procedure 
Code. lt was contended by the judgment-debtor that 
the application for personal decree was barred by 
Tee a inasmuch as the cause of action arose in 

Held, that, as the relief for personal relief was not 
barred on the date of suit, noequestion of limitation 
arose and the applicagion was not barred. O ABDUL 
Rasuip v, MuL Cugnp, 5 O. W. N. 1004; A. L R. 1929 





Oudh 59; 4 Luck. 237 769 
————— 0. XL, r. i. See Orv Procepurs Oops, 
1908, s. 47 839 


-———— 0. XL, r. 1—BHengal Tenancy Act (VIII of 
1885), ss. 105, 106 -Party appownted | Recewer— 
Power to institute proceedings for settlement of 
Teni—Suit by Receiver in his own name, competency 
of—Sanction of Court, necessity of —Parties to 
proceedings under s 105 ~All co-sharers, whether 
necessary patties~ Minorsimpleaded as defendants 
—Guerdian appointed after two montha—Limitation, 
A Receiver appointed by the Court has the power to 

institute proceedings under s 105 of the Bengal 

Tenancy Act for settlement of fair and reasonable 

rent. 

The omission to describe the plaintiffas Receiver 
will not render a suitor proceeding by a Receiver in- 
competent if under the letter of appointment he has 
the power to instıtute the suit and it has been in- 
stituted in the course ofthe management of the proper- 
ty over which he has been appointed Receiver. 

A proprietor of property may institute a suit 
relating to the property in his own name even 
though he has been appointe® a Receiver in respect 
of itinasmuch as a party whois appointed Receiver 
doss not lose his character as a party to the suit 
nor, a fortiori, does he lose the right that he pos- 
Besses as proprietor of the property in respect of 
which he is appointed a Receiver, 

The atrictnoss of the rule as tothe neceasity of 
the leave of the Court to bring or defend the suit 
applies more appositely in the case of appointment 
of a person who is not a party to the suit or whois 
not interested in it, 

Initiation of proceedings under s, 105 of the 
Benga] Tenancy Act by a Receiver without the leave 
of the Court isnot absolutely void but can be sub- 
sequently sanctioned by the Court. 

lf proceedings under s. 105 of tie said Act ard 
started regularly 1t would make no difference if 
during the continuance of them one of the co-sharef 
landlordg, dies. 

Han application under the said section was made 
within two months of the publication of the Record 
of Rights, the pere fact t the defendants were 
minors and guardians were appointed for them only 
after the egpiry of two months will not render the 
application barred by limitation. 

An application under s.105, Bengal Tenancy Act, 
or even a suit unders.106, Bengal Tenancy Act, is 
in the nature of continuation @ proceedings in con-. 
fection with the preparation of Record of Rights, 


Vol. 114] 


Civil Procedure Code—1908—coneld. 


Whatever may be said with regard to an appliea- 
tion under s, 105, Bengal Tenancy Act, without naming 
gny party against whom it is directed, tlfe require- 
ment ofthe law issatisfied if the application is” made 
by a party to the Record of Rights against a party 
in whose favour an entry has been made in the Record 
of Rights. © JABBAR ALI  BagpnaAR v MONMOHAN 
Panpgy, 5€ O. 1216, A. I. R. 1929 Cal. 110; 49 O. L J. 
70 . " oo 485 


-—— —- Q. XLI, r, 10 —Security for coste— Appellant's 
poverty, whether sufficient ground. 

The poverty of an appellant is not by itself a 
sufficient ground for ordering him to „furnish 
security under O. XLI, r. 10, Oivil Procedgte Code. 
L BHAGWAN Davi v. BHAGWAN Davr,*1l Lah. L.J. 157 


. 708 
— O, XLI, r 17—Appeal—Non-appearance of 
appellant—D1smissal of a 





on merits, legality of. 

Under O. XLI, r. 17, Oivil*Procedure Code, the 
Appellate Court has no power to dismiss an appeal 
onthe merits where neither the appellant nor his 
Pleader appéais. R BASUDEY v. BIDRSHI, 6 R.612, A. 
I. R. 1929 Rang 1l 302 
1— — O, XLII, r. 1 (m). See Orvik PROCEDURE Cops, 

1908, 5 96 101 
— ———- Q. XLIV, r. 1. See Orvin PROORDTRE Copa, 

1908, O XXXIII, R 3 210 
O. XLIV, r. 1 proviso—A pplication for leave 
to appeal in forma pauperis—Courts power to 
consider legality of decree after admission of 


application. 
It is open toan Appellate Court even after 
appeal im forma 


an application for leave to 
pauperis has been admitted and Court has 
ordered notice to be served on the other party, to 
consider whether the decree is contrary to law orto 
some usage having the force oflaw or is otherwise 
erroneous or unjust L BasaxT Kaum v. OHANDU Lat, 
A. L R. 1929 Lak. 514 325 


O. XLIV, r. 1, proviso nature of—Leave to 
appeal +m forma pauperis, granting of. 

The proviso to 9. XLIV, r. 1, Civil Procedure 
Code, is mandatory and an Appellate Court is bound 
to reject an application for leave to appeal as a 
pauper if the conditions mentioned in the said 
proviso are not satisfied. L °Guuntam NaBr v. 
SBORBTARY of STATE FOR INDIA, A.I R. 1929 Lah P 
—— O, XLVI, r. 1 —Review—Grounds for review 

—EHrror of law--Judgment pronounced without 

notice to parties—Party deprived of right to appeal~ 

‘Suficient reason’, 

Delivery of judgment without previous notice to 
the parties is illegal, and there isa sufficient reason 
for granting a review of the judgment *® where, by 
such iega) procedure, a party is deprived of his 
right to apply fora certificate for appeal in a case 
which is fit for the granting of such a certificate. 

A review cannot be granted for & mere error of 
Jaw unless the erroris one that is apparent on the 
face of the record. R MAUNG SsrN Myr v. MAUNG 
Tun Pe, 6 R. 754; A I R. 1929 Rang. 70 687 


Companies Act (VII of 1913)58. 162 (v) —W«nd- 

4ng-up of Company on contributory's application— 

‘Just and equitable ground, meaning of— Ejusdem 

geperis rule, applwutwn of —“Substratum of Gom- 
ny disappearing," meaning and efect of 

ibutory petitions for & 
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winding-up, two matters must from gret to lgat be 
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kept in view. The first is the unwillingness of the 
Oourt to jnterfere with shareholders in the manage- 
ment of their own affairs, including the question 
whether the business shall be continued or not, and 
the second is that there is, in fact, jurisdiction in an 
extreme case to wind up a Company at the instance 
of a contributory, notwithstanding that he sis not 
supported bya majority ofthe shareholders This 
jurisdiction has been quently asserted and ex- 


* ercised under the ‘Just atd equitable’ clause. 


The discretion of the Court under s. 162 (vi), 
Companies Att, is notelimited by the application of 
the«wjusdem generis rule. In other worda, the Court's 
power to order a winding-up is not confined to cases 

here grounds exisf analogous to those mentioned 
in the previous clauses of the section The words 
just and d ura are words of the widest signifi- 
cance and do not limit the jurisdiction of the Court 
to any case. It isa question of fact and each case 
must depend on its own circumstances. 

The Oourt has discretion to order a winding-up on 
the ground that “the substratum of the Company" 
has disappeared. The use of the expression “the 
substratum ofthe Company has disappeared” tends to 
imply that the Court would on this basis, be justified 
in ordering a winding-up on a contributory's peti- 
tion, ifthe whole orsubstantially the whole of the 
paid up capital had disappeared. Therefore, the 
Court wi US not be justified in interfering so long 
as the Company has, with the capital which remains 
whethér already paid up or still uncalled, a chance 
of producing profit in the way in which it was in- 
tended to be produced. If, however, the attainment 
of the objects of the Company has b&come impos- 
sible or obviously impracticable, there would appear 
to beno reason why the Oourt should not order a 


winding-up. B In re STANDARD ALUMINIUM & Brass 
Works , 380 Bom. L., R. 1508; A. I. R. 1929 Bom. 
8 e 849 


Company Law-—Director, wrongful exclusion of, by 
co-directors—Sutt against co-directors, whether 
matntavnable—Meeting, power of, to adjourn itself 
—‘Constructive male fides'——Adjourned meeting, 
whether same as original meeting—Prozxtes for 
original meeting, whether available for adjourned 
meeting—Direciors refusing to allow polarcy-holders 
to hold meeting at Company's Office—Meeting held 
at different place—Validity of meeting—Maxim— 
No one can take advantage of his own wrong. 

A Director of a Company who has been wrongly 
excluded from acting asa Director by the other Direo- 
tors can sustain an action againat the other Direc- 
tors in his own name onthe ground of individual 
injury to himself 
*There is a Common Law right in every meeting 
to adjourn itself and every meeting is, therefore, 
entitled to adjourn unless it is prohibited by ex- 
press enactment but such adjournment must be for 
a bona fide purpose. 

An adjournment of a meetifg of policy-holders of 
an®Insurance Company to elect Directors in order to 
secur® a better representation of policy-holders must 
be regarded as one for a bona fide purpose. 

There is no distinction between %ena fideg in fact 
and bona fides in law, nor is there gy constructive, 
mala fides known to law. s 

An &djcurned meeting is the same meeting and 
merely a continustion of the meeting. Therefore, 
proxies given for the origihal meeting are equally 
availakle for the adjourned meeting, 


. 
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A person who has deliberately brought about a 
state of affairs should not be allowed to tgke excep- 
tion to that state of affairs and use that changed 
state for his own advantage. 

Where the Directors of*an Insurance Company 
refused to allow ita policy-bolders to hold a meeting 
in the Company's Office aud the policy-holdera duly 
convened a meeting ata different place: 

Held, that it was not open to the Company to 
plead that the meeting was invalid on the ground 
that it was not held at the Oompany's Office as 
required by the Articles of Association? Mi Scara- 
MANIA IyER v. UNTIRD INDIA Lira INSURANOB Oo, Ierp , 
55 M. L. J. 385; A. I R. 1828 Mad. 1215 36 


e 
Confesslorf—Conviction on ° aecused's confession 

alone, legality of. * 

A conviction may be based on the confession of 
the accused person alone, O Sirarv, Emperor, ñ O. 
W. N. 968 «423 
‘Consideration’—Third party's right to sue. See 

Lire ABSSUBANCH 658 


Construction of deads—Lease or mortgage—T este. 
The question whether a deed is a deed of mort- 
gage or lease depends on the contents of the deed 
and the jural relations constituted, by 1t and not 
on the name given to it bythe parties. | . 

(Their Lordships held that the deeds in question 
though called ‘valatdan’ deeds were really lease- 
deeds.) B  Geramgsmar RANOHHODBHAI v BHAGYAN 
Kesus, 30 Bom L R. 920, A. L R. 1928 px id 
Relevancy of previous correspondence—Cgn- 

struction of frant—Grant of revenue— Bombay Land 

Revenue Code (Act V of 1879,—Grantee entuled to 

increased asseasment—Rules for construction of 

formal contracts and conveyances. 

It is not legitimate to construe a deed of grant 
in thelight of previous correspondence between the 
parties, even where the correspondence is recited in 
the preamble to the deed, as it does not thereby 
become part &nd parcel thereof. 

When parties have entered into a formal con- 
tract, that contract must be construed according to 
its own terms and cannot be explained or inter- 
preted by the antecedent communings which led up 
to it. 80, also, inthe case of aconveyance, where 
there has been a formal antecedent contract, that 
contract cannot be looked at to control the terms of 
the conveyance: 

Held, onthe true constrastion of a grant of certain 
villages by the Government, that so far as the 
land oceupied by the ryots or sutidars was concerned, 
the grant became, in effect, a grant of the revenue 
payable by them. Where such revenue was subsequ- 
ently, under the provisions of the Bombay Land 
Revenue Oode, 1879, and the rules framed there- 
under, raised from an agricultural into & building 
assessment, the grantes (and not the Government) 
was entitled to the beneflt ofthe increased revenue 
the sutidars. P O Bomansr ARDESHIR 

ADIA v, SEORETARY OF BTATE FOR INDIA, A. I. R. 14029 
P. 0.34; 33 O. W. N. 293; 49 O L J. 179; 31 Bohn L. 
R. 258; 53 D.2304/1928) A, b. J. 47 (P O.) 1 
Construttion of grant. See CONSTRUCTION or 
© DEEDS , e 1 


OOntract—Partition between father and son—Debt 
bonds executed by father allotted to son's share for 
(ligoharge-—-Qmisston of eon to pay—Renewal of 
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debts by father and subsequent discharge—Suit for 

breach of contract against son—Liability of son. 

In a partition” between a father and son, certain 
debt bonds executed by the father were allocated 
to the son's share for being discharged by him and 
there was a provision of liability to the father if 
loss was caused by the son's omission to pay the 
debts, The bonds not being discharged, the father 
kept the debts alive gngl ultimately discharged them, 
In a suit by the father to recover the amount: 

Held, that, inasmuch as the defendant failed to 
discharge the debts in a reasonable time, the father 
waa entitled to pay and claim to be mdemnified 
thereforgand the renewal of the debt by the father 
was not “vithout puthority and did notaffect the 


liability of the son for breach of contract M Rawa- 
SWAMI AYYAR v. Doparswamy AYYAR, A. I. R. 1039 
Mad. 137 "n 226 


Contract Act (IX 061872), 8. 2—Consideration— 
Contract intended to secure benefit to stranger— 
Stranger's right to sue as cestui que trust. 

In India consideration need not move from the 
promisee anda person who can prove that a contract 
between two different persons was intended to 
secure him a benefit as cestui que trust, is com- 
petent to sue in his ownright to enforce the trust 
even though there is no privity of contract between 
him and the defendant. S  HASHMATMAL v. PRIBHDAS, 
A. 1. R. 1929 Sind*117 111 
——-— 8. 2 (d). See LIFE ASSURANCE 658 


- 8. 16—Undue influence —Exorbitant rate of 

interest, presumption of undue influence from— 

Debtor renewing debts repeatedly—Presumption 

The mere circumstance that a loan s been 
advanced at a very high or even an exorbitant 
rate of interest is by itself no ground for inferring 
undue influence. 

“Where a debtor has acknowledged and renewed 
his liability very often, the transaction cannot be 
said to be tainted with undue influence. L Dura 
Ramu v. Sagana, A. I. R 1928 Lah. 919 693 
-——— 8. 21 —Payment under mistake of law—Re- 

fund, surt for, whether lwa. 

Unders 21, Contract Act, a mistake, in the sense 
that it is a pure mistake as to law 1n Indie, result- 
ing in the paymert by one person to another and 
making it inequitable that the payee should retain 
the money is no ground for relief, 

Where an Income Tax assessee in submitting a 
return of his income, under a mistake of law 
erroneously included his income from forests and 
fisheries in a permanently settled estate and on the 
basis of that return, the Income Tax Officer 
assessed the income and on notice being given the 
agseasee pasd the tax : . 

Held, that the payment could not be regarded as 
having been made under duress or efereion but 
was made undera mere mistake oflaw which was 
not aground for refund of the money paid M 
B. Rasa RAJESHWARA SESHUPATHI v — BzcRETARY OP 
SraTE, 28 L We. 667; 55 M. L. J. 770; A. I. R. 1999 
Mad. 179; 52 M. 12 829 


——-— 88. 21, 725 Mistake of law, what constitutes 
—BSurcharge Act (KILI 0f.1919) —Tariff Act (VI 
of 1921)--Sureharge on goods paid by mistake of 
law by conngnee—Suw for refund, whether lee — 
Cotton seeds, whether ‘fodder’. ee 

Tha mintake nf law ja ofsucb 4 kind that it ie 
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mixed up with certain specific facts relating to 8 
particular individual so that it may be'said, as the 
combined effect ofa party's view ofthe law and the 
facts, that he made a mistake at the time of enter- 
ing intothe transaction as tothe nature of his pre- 
existing private right, it may be said that auch a mis- 
take is not a pure mistake oflaw. Buta pure mistake 
as to the generalfaw of Ingig, resulting in the pay- 
ment by one person to anotherand making it ine 
equitable that the payee should retain the money, is 
no ground for relief. 

A consignee of goods who, in taking delivery of 
them from a Railway Company pays surcharge one 
mistaken view ofthe law as tọ the la@ility of the 
consignee of the goods to pay the same under the 
law in force in British India is not entitled to & 
refund of the amount so pajd. 

Cotton seeds are ‘fodder’ within the meaning of 
the Tariff Act VI of 1921. M Aepavaoo OHRTTIAR v. 
BourH INDIA RAILWAY Oo., (1928) M. W. N. 385; 28 L. 
W. 591; A. T. R. 1929 Mad. 177; 56 M L.J. 269 358 


. 

——- 8, 23— Partnership to conduct toddy shop, 
whether illegal—Abkari Law, infringement of. 
Although a partnership entered into in contraven- 

tion, of a license or of any rule under the Abkari 

Act is void and the licensee of a toddy or arrack 

Shop cannot legally take a partner without sanc- 

tion yetit is not illegal for  sBveral persons to 

enter into a partnership for the purposes of bidding 
at a toddy shop auction and, if successful in the 
auction, of obtaining a license and of ing on & 
toddy shop business. M NARAYANAMURTHY V. SUBRAH- 

MANYAM, À. I R. 1928 Mad. 1197 655 

———— 8. 63—Hvidence Act (L of 1872), 3. 99— 
Debtor and creditor—Compoaition—-Subsntution of 
uae Uability—Oral evidence, admissibilsty of 

| —Novatio after breach —Consideration, whether re- 
gerea ad dead of new agreement, 

t is competent to adduce oral evidence to show 
that the liability of a debtor on a hundi has been 
satisfied in pursyance ofa composition between the 
debtor and his creditors by which he is to pay 
twelve annas in the rupee, four annas in cash, an 
the balance by means of fresh Aundis executed by 
the debtor. ° 

No consideration is necessary for an agreement 
under s 63 of the Contract Act. 

A composition between a debtor and his creditors 
affords & complete answerto an action by one of 
the creditors upon the original liability; for such 
an agreement there is good consideration to each 
creditor, namely, the undertaking by the other com- 
promising creditors to give up 8 part of their claim. 

Whether there can be a novato or net after the 
breach of a contract, an agreement between the 
parties aftgr the breach such as falls under the pro- 
visions of a. 63 ofthe Contract Act is enforceable 
thereunder. S Karuman DEVANDAS T. Kussuman 
NARAINDAS 97 
———— 8 69. See PROTINOLAL SuALL*ÓAUSB Courts 

Act, 1887, Scu, IL, ART. 49 47 
———— 8. 72. See Contract Act, 1872, 8. 21. 358 

. 


8. 73—Interest—Inercased interest on de- 
ault, whether penal, : | 

. it isa well-settled rule that a stipulation for 

increased interest from the date of the bond is 

always in the nature ofa penalty But a covenant 

for enhanced intrest from the date of default may 

pr may not be a giipulation by way of penalty and whe-* 
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ther sush a stipulation is penal depends upon the 
construction of the document and upon ascertaining 


what the parties really intended by it. L SoHNA 
Marv. Inam DIN, A. L R. 1929 Lah. 515 444 
88. 73, 74." See VENDOR AND aan 


8 176—Pledge—Notice by  pawnor to 
pawnee of intention to sell-—Bale long after notified 
date, validity of. : 

A psevnse holdsethe pledge as security for the 
debt due to him from the pawnor and though he 
has got the right to sell, he is not bound to sell at 

* any particular timé. e . 

The power of salọ is one which is conferred on 
ihe pawnee to be exercised for his benefit accord- 
ing to his discretion in order to realise the debt 
due to him for which the pledge is a standing 
se@urity. In orderto exercise the power of sale all 
that the pawnee need do is to give reasonable 
notice of the intended sale. If he does so he re- 
quires no further authorisation or permission of the 
pawnor to effect the actual sale. . 

lt is not necessary that the pawnee who givea 
notice of sale should sell within a reasonable time 
thereafter. 

Though the case of a pawnee may be analogous 
to the case of an unpaid vendor of pee 8 
lien théteof for the damages due to him, as regards 
the tequirement of giving reasonable notice of sale, 
the analogy goes no further as the rights ofan un- 
id vendor and of a secured creditor are essentially 

Hiterent. M IMAL v  GuNDABATHULA Surya- 
NARAYANAMURTY, A. L R. 1928 Mad. 1022 820 


Co-owners—Partition—Property left undivided— 
Possession of such property, whether adverse to other 
co-owners—A dverse possession—Burden of proof. 
Where in a partition between co-owners an item 

of joint property is left undivided and allowed to 

remain in the possession of one of them, such pos- 
session must be considered to be that of a co-owner 
and cannot be held to be adverse in the absence of 
evidence of repudiation of the title of the other co- 
owner to his knowledge. The burden of proving 

the adveree nature of his possession lies in such a 

case on the co-owner who sete itup and the evi- 

dence with regard to it must be viewed from that 
standpoint. 

The mere execution of a mortgage by one co- 
owner does not by itself show that the act 18 an 
adverse one. M VA1YAPURI CHETIIAR v. SUBRAMANIA 
OHETTIAR, A. I. R. 1929 Mad. 27 337 


Go-sharers—Adverse possession—Absence for fifty 
ears, 

The title of aco-sharer to joint pr®perty can only 
be extinguished if there isan open denial of his title 
followed by his dispossession, 

Where some of the co-shartrs of a village founded 
b» a common ancestor left it and settled elsewhere 
and «did not receive any rent for fifty years, but 
there was no open denial of theip title and they 
used to visit the vjllage af times: . 

Held, that their title to the willagê property 
not extinguished. A Mamras v. MUREI, L. R. 
175 Rev. 


Adverse  possessiou--Possession of 
owner is possession of all—Ouster, Ria of. 
lt ig now a settled rule of law that the possession 

ofaco-sharcr must be deemed bu be possession on 


wae 
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behalf of the remaining co-shavers and cannot be con- 
sidered to be adverse. » 

Where a co-sharer sets up adverse possession against 
another, it 13 incumbent on hint to prove that he denied 
the title of the latter and that such denial was brought 
tothe knbwledge of that co-sharer. O NUR ALI v. 
BHAHZADI 497 


Benamidar recorded as tenant— Recognition 
of real owner as tenant by some co-sharers—Sale of 
entire holding by other co-shgrers unger, decres 
for rent against benamidar--Vatidity of sale—Real 
tenant's rights, ° 


A holding stood in the name o&A. Some of the , 


landlords recognised B as the true owner of the 
holding. The second set nf landlords who had not 
recognised B as the real owner sold the entire bold- 
ing under a decree for rent obtained by them against 
A, and purchased it themselves. B sued forea 
declaration of his title contending that the second 
set of landlords could not sell the entire “olding 
under the decres as the first set of landlords ha 
recognised hım as the real tenant 
Held, that though the position was anomalous, the 
Becond setoflandlords could put up to sale B's 
interest by proceeding against A inaar'uch as A was 
represented as the tenant in their sherista, or, was, 
in fact, the benamidar of the plaintiff C Mant 
CHANDRA BasiKYA v, SARAFATULLA, 32 C. Je s 
Decree for joint possession in favour of co- 
sharer who has never been «n possession, legality of. 
A plaintiff who is entitled to possession jointl$ 
with other persons can be granted a decree for 
oint possession not only if he was originally either 
in sole or in joint possession and has been subse- 
quently Busta buteven if he has never been in 
possession at all. O Ramu Smwax v. LALTA PERSHAD, 
4 Luck. 767 


Costs—Appeal as to costs, maintainability of. 
Where a suit is dismissed with costs, the plaintiff 
cannot prefer an appeal as to costs alone without 
preferring an appealon the merits except when the 
order ag to costs involves a matter of principle or 
where there has been no real exercise of discretion 
in making the order as to costs or where the order 
as to costs proceeds upon misapprehension of fact 
erlaw, L ARYA Ram v, HARINDER SINGH 710 


Order for costs against Official Receiver in 
ordinary  action—Official Recewer, whether per- 
zonally itable—Decree, construction of—I$xecution 
Court, duty of. 

In the case of an ordinary action to which 
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some other meaning to it, unless it has to do soin 
virtue of any enactment or rule having the force of 
law appticable to the particular case before it. M 
BALAKRISHNA MENON v. KAKKAT MANAERAL Uma, 28 L. 
um 718, 55 M. L. J. 873; A. 1. R. 1929 Mad 105; 52 M. 

825 


Plaintiff allowed to sue as gauper—Adjourn- 

ament to amend ploin£ on payment dfe cosis— 
Legality of order as to costa. 

Even wherea plaintiff has been allowed to sue as 

a pauper, an order making payment of the costs of 

adjournment , a condition of allowing fime for 

amendment pf the plaint is not illegal. R Lr PIN MIN 

v. Ene Wan Hook, 6 R. 561, A. L R. 1928 Rang. y 

Counsel and ollent. See, OIvIL* PROCEDURE OODE, 

1908, O. IX, r. 13 . 76 


Gourt-fee. See Om PRoospuRE Cops, 1908, 8. 115 
842 

Oreditor and debtor—Debt in shape of grain 
advances—Suit for price—Caleulation of price" of 


gram, 

It is settled law that the amount due toa plaint- 
iff either on adebt or for damages for breach of 
contract or in tort, is to be determined according to 
ihe rate prevailing ab the date when the cause of 
action arose ë 

Therefore, in a suit for recovery of a debt ad- 
vanced in the shape of grain, the price ofthe grain 
is to be calculated at the rate prevailing on the 
date on which the cause of action arose, 4 e., on the 
date on which the debt is payable and not the 
rate prevailing on the date of institution of the suit. 

Dura Rau v Sancua, A I. R. 1928 Lah. 949 693 


Criminal Procedure Code (Act V of 1898), 
8. 108—Penal Code (Act XLV of 1860), s. 158-A 
—Commission of single offence—No evidence of in- 
tention to commit similar offences—Initiation of 
security proceedings. 

Tt is illegal to initiate proceedings under s 108, 
Criminal Procedure Code, against person where 
all that is proved against him is the commission of 
one particular offence at one particular time and 
there 18 no evidence whatsoever of his having done 
so before or of his Having an intention of doing so 
in the immediate future. 

When the law has permitted certain sanctions it 
cannot be permitted that the same action may be 
taken without sanction by adopting a different course. 

Where proceedings under s. 108, Oriminal Pro- 
cedure Code, were taken against a person who had 
committed only a single offence under s. 153-A of 


an Official Receiver 1g made a party & simple order, the Penal Code, to avoid trouble and possible refusal 


for costs against the Official Receiver has the usual 
meaning of suc an order against any litigant and 
the party against whom, it is made is personally 
liable in the first instance, though he may later on 
apply to the Bankruptcy Court and re-pay himself 
* out of the estate,or by enforcing any idemnity bone 
e may have against the creditors, and he isenot 
ivested of his personal liability by ceasmg to be 

e Official Receiver. ° * i 
ePer  Tiruven&ata Achariyar, | J.—A Court 
which exdbutes a decree has to execute ıt 
according to its terms, and if for that purpose 
. it is called upon to construe the decree, it has 
to do so according to the phun meaning of the words 
ofthe decree, When the words to be construed are 
clear engh, the Frecnting Court cannot atteibute 


of Governmént to prosecute under s. 153-A ie 

Held, that the proceedings were illagal and un- 
justifiable A OHIRANJI LALU Emperor, AM, R. 1928 
All. 344; 26 A, L, J. 813; 50 A. 854; 30 Or. L, J. 216 


48 
— ——— 88. 133,139-A—Dispute whether road s 
public or pribate— Production of evidence in favour 
of road being prwate—Dismissal of complaint re- 
ferring parties to (wl Court, whether proper. 
Where in a complaint under s. 133, Criminal Pro- 
cedure Code, one party alleges a road to bea public 
road andthe other alleges it to be a private road , 
and there is evidence to support the plea that dhe” 
road is a private road, the Magistrate may dis- 
miss the application and refer the c®mplainant toa 
Givil Court, and if the Civil Court decides that the 
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. 
road 188 publie road and the part alleging it to A High Court will interfere with an order under 
be a private road offers obstraotiok to its use, pro- 8.148, Oriminal Procedure Code, putting one party 
‘ceedings can then be taken under s 1330f th8 Code. in posession of the disputed property only if the 
raris iod AA DAN Cee ERE y W. N. 1131: Magistrate has acted illessliy or in an irregular 
if 29 Cu ; r. L, 782 manner. é 
88. 144, 145— Proceedings under s, 144 Where the parties were in joint possession and the 
Whether, judicial proceedings —Disposal on local Magistrate placed the property under attachment 
inspectignand ex parte.exqmjnation of witnesses, until the allotment of property in partition, and one 
legality of—Bona fide dispute as to possession—* of the parties was subsquently put in possession on 
Duty of n miau to ben) porn 8 145. Es nes er ue eg taleree chatthi i T 
proceeding under s. iminal P eld, that rder was not illegal or irregular 
Code, is sa judici proceeding WU Nic and should mot Ne dol aside. 
cannot dispose of such a proceeding by bolding a In proceedings under s.145, Criminal Procedure 
local pectin and examining witnesses behind the ode, the first thing to be decided is whether there 
back of the parties. is a dispute likely to lead tos breach of the peace 
Though a Magistrate may be justified in directing and, secondly, which of the parties was in actual 
an immediate order under s 144, Oriminal Procedure possession. O BALBHADDAR SINGH V. ADITYA PRASAD, 
Oode, when he apprehsnds a likelihood ofa breach A.I, R. 1929 Oudh 82; 30 Or. L J, 381; 60. W. N. 17 
of the peace, he cannot uphold the possession of a * 810 
party under the cloak of an order under s. 144, ——-———— 8.148. See ORIMINAL PROCEDURE Cone, 1898, 
en ipu je yer from the pole that Recs 8. 145 193 
na pute ns to possession. is bound i 
to start proceedings unders 145, Criminal Procedure 7 $8. 156, 202 Mana rata, competency of, 
* Oode, when he receives sucha report Pat GoBIND to direct inquiry by Police after issue of process 
Raw Marw. SAGs Private complaint, cognizance of, by Magistrate, 
AM ARI v DasaxTILAL MARWARI, 7 Pat. 269; A. I : 
R. 1929 Pat 46: 30 Or. L J 309 , '466 whether debafs inquiry by Police. . 
———— 8.145, See Spzcrrio RELIEF Act, 1877,8 9 Revue eur ico gx B Duo 
543 "mi 
uot 45, object of Summary remedy——Speedy Policy have ni power to charge shestsuch omae. 9 
Th» iden of SR E eee Procedure Code, ja . The mere fact, however; that a private complaint 
that it is short and summary manner of awarding a ie BN anid xd Magistrate rakes: pane 
possession until other cases connected with the 3409 O ine private, complaint doch-got and cenno 
subject-matter of the suit are decided It is s 145, deter the Police froni enduiting into offences wa ch 
Oriminal Procedure Gode, case that has got to be have been committed and which come to their 
finished quickly in order that there may not be knowledge not from the comp lainant party but on uu 
breaoh et the peace until the other cases whose information which they secure in the course of their 


orders may overrule s. 145 decision may be brought duty from other persons, and from submitting a . 
toa close R Ma NraiN Mya o MAUNG POH ik, yu T chargesheet M In re S. VIJAYARAGHAVACHARL®A. I R. 











2 1928 Mad. 1288; 30 Cr L J 326 365 

R. 1928 Rang. 314; 30 Or. L. J. 344 EANES 8.162—Witness tendered but not examined 
~- ~ 88. 145 (1), 192—Jurisdiction of Magistrate —Accused's right to copies of previous statements. 

to initiate proceedings in respect of land mot Wheres witness 1s tendered by the prosecution 

within his local limits. for examination, but is discharged without being 


, A Sub-Divisional Magistrate has no jurisdiction to exemined or cross-examined, the accused is not 
initiate proceedings under s. 144, 1), Criminal Pro- entitled under s 162, Oriminal Procedure Code, to 
cedure Code, in respect of land not within the local get copies of his previous statements to the Police 


limits of his jurisdiction. Pat Wairp ALI v. EMPEROR, 7 Pat. 153; A. I. R. 1929 
It makes no difference as to his powers thatthe  Pat.34,30 Or L J 673; I0 P. L.T 297 220 
case was transferred to him for disposal under ————— 8. 162 as amended by Act, XVIII of 1928, 


8 192, Criminal Procedure Code, by the District whether repeals s. 27 of the Evidence Act. 

Magistrate to whom the petition was originally filed The provisions of s 27 of the Evidence Act are 
for taking action under s. 145. M CugrLAPATEI NarbU quite independent of those of s 162 ofthe Criminal 
v. Scapa Narpy, 55 M, L J, 093; 28 L. W 064; (1928) M. Procedure Code and when the latter section was 
W N 921; A. L R, 1928 Mad, 1230; 30 Or,L J.340; 52 amended in 1923 the Legislature did not intend that 


M 241 * 625 itshould repeal or in any way affect s. 27 of the 
$5. 145, 148—Dispute as to immoveable Evidence Act N Gora TAKHAT KHANGAR v, EMPEROR, 
property—Order as to costs 94 N. L. R. 158, A. I. R, 1929. Nag 17; 30 Cr. L, J. 
Although an order under s 148, Criminal Pro- 258 * 273 


cedure Oode, may be made subsequent to the pass- -———— 8. 179—Criminal breach of trust by agent 
ing of an order under a. 145, it mugt be made by @—Place of trial—Trial where principal resides and. e 
the Magistrate who tried the case under s 145, agent has to render account, legality of—'"Consequ- 


must be made within a reasonable time and must ence which has ensued meaning of — Jurisdiction o 
be based on proper materialg, namely, the actual Courts ae A ° 
costs incurred as Pleader's fees and costs of witnesses. A charge of criminal breach of jrust against ap * 
Pat MANGLI Sanu v RAMDHANI TagmoLit, 9 P.L T. agent can be tried by the Court within whose 

. 835: A. I R. 1929 Pat 93; 30 Or. L J. 252 193 jurisdiction the principal resides and the agent has 


~—+——~ 88.145, 439— Order under s 145—Revision to render account. It is not necessary to have the 
- ~~ Interference — Procedure in disputes relating to accused tried by the Court within whose jurisdic- 
ammoneable pRoperty— Parties in joint possession— tion the property misappropriated was actually re- 
Partition chitthi, effect of, id * ceived or retained by the agent. 
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Criminal Prooadure Oode-ocontd, 


The words “consequences which has egsusd" in 
B. 179 of the Oriminal Procedure Code must be 
given their wide grammatical meaning; it is not 
restricted in ite meaning to a consequence which is 
a necessary ingredient of the offence. S8 GoBINDSING 
v. Empfror, A.I. R. 1929 Sind 30; 30 Cr. L, J, 249; 22 
B. L. R. 404 9 
————— 8, 183, scope of, See PrwaL Cops, 1880, 

8, 407 23 


-—-— $,190 (1) (0)—Case transferred m one 
Magistrate tb dnother—1 seu. of MEL the 
latter suo motu against other than original accused. 
Where a case pending in the Court of a Magis, 

trate 18 after issue of process transferred to another 

Magistrate, the latter stands in the shoes of the Magis- 

trate who originally issued the process. Therefore, 

when such a Magistrate discharges the accused and 
suo motu issues process against another pesson 
under s. 190 (1) (c), Oriminal Procedure Oode he 

cannot be said to be acting without jurisdiction. C 

Hemenpra NATE SEN v, Barperor, 55 O. 1274, A. I. R. 


1929 Oal, 192, 30 Cr. L. J 352 800 
— — — 8,192. See ORTAINAL PRoogDURE Cons, 1899, 
s 145 (1) . 625 
———$.195. See MALIOI0US PRosROUTIOM 796 


——- 8. 195 (1) (a). See Pawar Cops, 1800,s. 182 


e 189 
——— 8.195 (1) (b). SeePzNAL Oops, 186045. 182 
685 


-———-— 88.195,476—Penal Code (Act XLV of 
1860), ss. 198, 467—Facts disclosing offencea under 
88. 198 and. 467, Penal Code—Private complaint for 
forgery without reference to Court, whether legal— 
Offence committed by more than one person, one 

one being party to proceedings in Court—Persons 
not party, private prosecution of, whether legal. 

Where the facts disclose an offence under a. 193 
Penal Code, committed in relation to a proceeding in 
Court, under a 195, Criminal Procedure Code, no 
Court can take cognizance ofsuch an offence other- 
wise than in the manner prescribed, and it makes no 
differance, that the complainant, evidently to evade 
that provision, has elected to name the offence of for- 
gery in his petition. 

In such a case the ege offence of fabricating 
false evidence should be given a preference over the 
more general offence of forgery. 

Quere:—Whether when an offence of forgery is com- 
mitted by more than one person, one at least being a 
party to the proceeding in which the document is pro- 
duced, such participants in the forgery as are not 
parties to the proceeding may be prosecuted otherwis 
than under the provisions of ss. 195 and 496, Oriminal 
Procedure Code. M PERIANNA MUTHIRIAN v. VENGU 
AYYAR, 28 L. W* 687; A. I, R, 1929 Mad. 91; (1929) M 
W N. 196; 30 Or. L. J. 822: 56 M. L J 208 360 

— 8.197. See Panau Copa, 1860,s.19 — 817 


e ———— 8. 197— Public servant-- Chairman of Mufi- 
NG. cipality im Bengal: " . 
The Ohairman of a Municipality under the B 

Municipal Aot is * public sérvant within the kik 

° jng of s. 197, grs Procedure "Code, who is not 

his office save by or with the 





removable fro 
sanction of the Local Government. C RAM NARAYAN 
SARORA v PARBWANATE SEN, A I R.1928 Cal 576: 32 





OQ. W. N 1035; 30 Or. L. Je348; 56 O. 227 785 
s. 200 (b), See CALCUTTA MUNICIPAL Aor 
1928, s. 291 ^ 82 


INDIAN CASES, , 


noo 


Criminal Procedure Code—conid. 


8. 202. See CAIMINAL Prooupurr Cope, 
1898, s. 156 365 


——— — 8, 206—Murder case—Enquiry by Magis- 
trate—Commitment. . 
When the evidence for the prosecution tends to alow 

that an offence under s. 302, Penal Code, has been cem- 

mitted and the Magistrate holding the enquiry does 





g «not disbelieve the evídbneb, ordinandy itfia not for 


him to weigh the evidence. It is better for him io 
commit the recused to the Sessions and leave it to 
the Sessions Judge to decide upon the value of the 
evidence led. L EMPRROR v. WAFADAR, 30 P. L. R. 36; 30 
Cr. L, 3/324; A. I. R. 1929 Lah. 403 58 


$8. 259, 439—Death of complainant— 

Magistrate refusing to discharge accused—Inter- 

ference in revision. 46 

It is discretionary with a Magistrate to discharge 
an accused in a non-cognizable case instituted on a 
complaint when the complamant is absent on a day 
fixed for hearing. P . 
"Therefore, where ina non-cognizable but a non- 
compoundable case, the complainant died after he had, 
been examined and cross-examined and the Magistrate 
refused to discharge the accused the High Court 
refused to interfere with the order of the Magistrate. 
RU MoGauxa v, U Po Sı, 6 R. 664; A. I. R. 1929 
Rang. 14; 30 Cr. Led. 345 681 


ss. 288, 539—Statement of witness in 

Court of Committing Magistrate not read out by 

Sessions Court to witness in presence of accused and 

prosecution—Admission of statement in Sessions trial, 

legality of—Inspection of spot—Duty of Court to 

make memorandum 3 

In order that the statement of a witness examined in 
the Gourt of the committing Magistrate and admitted 
by the Sessions Judge, under s 288 of the Criminal 
Procedure Code may be used against the accused, the 
Judge must inform the accused as also the pro- 
secution that he ia going to treat it as evidence 
against him under that section eso ae to give an 
opportunity to cross-examine the witness with refer- 
ence to such statement. 

Under s 288, Criminal Procedure Code, the whole 
of the previous stétement is to be treated as evi- 
dence and not only portions of it It is, therefore, 
essential that the whole of such statement should be 
put to the witness and not merely portions of it for 
the purposes of contradiction and then after notice 
to the prosecution and the accused it can be brought 
on record, 

Under s 539 ofthe Criminal Procedure Code, a 
Court inspecting a apot is bound to record a 
memorandifm of inspection noting briefly the facts 
observed at the inspection, and if the Court has 
omitted to record such a memorandum, tke portions 
ofthe judgment which are based on the impression 
received at the spot on such inspection should not 
be taken into consideration by the Appellate Court 
in deciding tife guilt of the appellant N Musa v. 
EMPEROR, 30 Or L J.333 609 
— — — $. 297. Bee Evrpenop Act, 1872, s. 154 793 


— ——— s, 297— Oudh Criminal Rules, r 14—Selec- 
yon of Jurors without second ballot—No objection 

y accused —Legality of trial. R s 
Where a Judge instead of conducting a second 
ballot out of the Jurora present in Court ng required: 
by r 14 of the Oudh Criminal Rules chose, the 
required number from amongs| them and the accused, 

. 
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Criminal Prooedure Code--contd, ' |— Criminal Procedure Cpde—contd, 


on being asked whether he had any'objection,stated — (3), Criminal Procedure Code, R Im rs Karna Nas 
that he had none and the trial proceeded : * Huwa, A. L R 1928 Rang, 265; 30 Or. L. J. 328. 523 


Held, that there was no illegality vitiating the . É 
trial, but only an irregularity which was covered E Ba La a A aa Prosecutor dE ic 
by 8 537, Oriminal Procedure Code O Raw ADHIN v Mo ivit ral Ve kapang Bid re of —Bistrict 
Eufzaor, A I. R. 1929 Oudh 154; 80 Or, LJ. 384: 6 gcgiiTate s Power to order further enquiry. 
O.W N 8[- ` . 814 n 436, Criminal Procedure Oode, confers an 
ee e independent power on “the District Magistrate to 
———— 8, 307 as amended by Act XVIII of 1988, direct any subordinate Magistrate to make further 
Jury trial—Disagreement of Judge with verdict enquiry igtoeany complaint which has been dis- 
Reference to High Court—Entire case, whether open. misged, or into the case of any person accused of an 
In a tral ofa criminal case bya Jury, where the offence who has been discharged. 
presiding Judge disagrees with the vewfict and sAn order of disch&rge passed on withdrawal of 
makes areference tothe High Oomrt under s. 307, 8 case before charge, 1s framed does not amount 
» Criminal Procedure Code, itis not within the province toan acquittal. 
of the High Court tb examine theevidenceand decide | A person discharged by a Magistrate on a considers- 
for itself whether in its opim®n the evidence justifies tion ofthe evidence tendered against him and a person 
the verdict arrived at, but it Should examine the discharged atthe instance ofthe Publio Prosecutor 
evidence to see whether upon that evidence the ver- under s 494, Oriminal Procedure Oode, are on the 





dictis such asa reasonable man could give same footing. L Hata v. EMPEROR, 30 P. L. R.58; 30 
A reference must be made by aSessions Judge to Or,L J 283; A.I R.1929 Lah 319 50 
the High Court only where in the opinion of the | ———— 8, 439. 
dudge the verdict ofthe Jury is perverse or un- See OniainaL PRocRDURB Oops, 1808, s. 145 810 
reasonable or mne a Tn icare HER el susie or is See CRIMINAL PgocgpoRE Cops, 1898, s. 417. 110 
altogether against the weight of the evidence. M In 2D a em "Moni 
re, Vnenarea GOUNDAN, 28 L. W. 575; 55M L J.591; — forenhoncement of semtencs- pais party petitioning 
A.l. R 1928 Mad 1180; 51M 956; (1929) M. W. N. 185; It is not usual for the High Court to enhance the 
30 Or. L. J. 317 35 sentence on the petition of a private individual 


mn 8, 307—Jury—Verdict of not guilty—Rea- — eepecially when the person convicted has alread 
sons to be recorded—Reference—Weight to be given undergone it and is out of Jail. But the Hig 
to verdict of Jury. Court has got the power todo soand wil] do 80 where 
Where a Jury returnsa unanimous verdictofnot the sentence passed is manifestly inadequate. L 
ilty, which is wrong in the opinion of the Judge, Kuupa BakusH v FsRozg Diy, 30 Or. L. J. 300, A I. 
fe ought toask the Jury to state their reasons for E. 1929 Lah. 581 442 
disbelieving the prosecution evidence and oughtto ———~~ 8. 439—Sentence—Sentence already served 
record them forthe information ofthe High Court. out—Emhancement in revision, 
The Oriminal Procedure Oode does not put the Although a Court of Revision is slow to int@rfere 
opinion ofthe Jury onany higher plane than the Where interference would involve the imprisonment 
opinion of the Judgeand both should be given due of a person already discharged from Jail, that cir- 


weight in deciding a reference. N EürPERoRv. Tuga- cumstance alone is not an insuperable obstacle to 
RAM, A. I. R. 1929 Neg 84 453 the enhancement of the sentence when the sentence 


88, 417,, 439——Irregular order of dis. passed is manifestly inadequate. |. ExPRROR v BHAN- 
charge~-Revision—Appeal by Govermment— Proper ZaD AEMAD, A I R 1928 Lah 961; 30 Or. L.J 240 72 
cedure. ———— 8, 476. See  OniMiNAL Froonpura Cops, 
The High, Oourt m not aerate Us revision 1898, s. 195 360 
with an order of discharge even the order is — 6, 476—Complaint for fabricating false 
illegal. The proper course to be followed by a ma a Aah si pasi R RASA Dyan 
complainant who is aggrieved by such an order is age of, mot being clear and precise, effect of— Com- 
to move the District Magistrate to initiate an appeal plaint Yor fabricating false b dene -Facts diseloss 
by ihe a osera meni. ERN v. Dito, A. I. R. ze ang offence of forgery also— Trying Magistrate, whe- 
in G EM e. ther cam frame charge for forgery. . 
——— 8, 419—Copy of order required with me- An order ofa Judge that a complaint should be 
morandum of appeal —Discretion to dispense with made under s. 476, Oriminal Procedure Code, which 
copy of ofder, when may be exercised. contains no finding as required bv the section that 
Under a 419, Oriminal Procedure (ode, where the itis expedient in the interests of jusfice that an 
order appealéd against is not complete in itselfana enquiry should be made into “the alleged offences 
. the reasons of the order are given in another judg- nor any suggestién of reasons for sucha finding is 
ment, acopy of euch judgment .musf also be filed irregular and cannot be sustained 
along with the memorandum of appeal., It®s necessary that the finding and the reasons 
Under the said section the Court of appeal for such an order should be set out, inthe order 
has a discretion to dispense with the copy itself. The defects in the qrder canngt be made gocd 
of order or judgment appealed against not only at by a proper complaint, . . 
the time of filng the appeal but even at any sub- In a complaint under s. 476, Orimiwal Procedure 
sequent stage. L Parsa Nanp v. Monay, Lat, 30 Or, Code, by a Judge for the offence of giving and 
L.J. 235, A.I R 1929 Lah. 614 61 fabricating false evidence, it is incumbent on the 
s 423 (1) (b) (3)—Sentence—Alteration of Judge to make clear and precise allegations in the 
imprisonment to whipping whether enhancement, complaint, ineamuch as in dich a case the allege- 
The „alteration d?a sentence of imprisonment to tions if vague, cannot be reduced to precision by 
one of whipping is an enhancement of sentence &nd eral examination as in an ordinary complaint by a 
ja nat authorised By the Provisions of s,423 (1) (b) private party, and also because & Magistrate tryiag 
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Criminal Procedure Code~conid. : 


‘the case ‘cannot travel outside the limits of the 
complaint. 

Where a Court has prbperly complained under 
B. 476, of the offence of fabricating false evidence, 
there is nothing to prevent the trying Magistrate 
from framing ifthe evidence supports it, a charge 
of forgery in respect of which no sanction or com- 
plaint of particular authority or officer is required.« 
M In re YERNENI SATYANARAYANA, 28 L. W. 774: A. 
I. R. 1929 Mad. 74; 30 Or. L. J» 370 * e 834 


S. 476, proceedings under— Coste. $ 

When a,Munsif takes actiop in proceedings under 
s 476 ofthe Criminal Procedure Code, he acts a8'& 
Oivil Court. He can, however, daly award costs to one or 
the other party in a case where the parties are the 
game as those in the civil litigation. A EMPRROR 
v. BEHARI Lar, A. I. R. 1928 All. 588, 51 A. 338; 41929) 
A. L. J. 62 . 741 
————— §, 476-B—Order refusing io prosecute— 

Appeal to District Judye—Transfer of appeal to 

Sub-Judge—Legality of transfer—Second appeal to 

Chief Court, whether competent. 

A District Judge has no jurisdiction to transfer 
toa Subordinate Sadge an appeaf filed before him 
under s. 476-B, Criminal Procedure Oode, from an 
order by a Munsif refusing to make a complaint. 

Under s 476-B, Criminal Procedure (de, where 
the Court of first instance consents or refuses to 
prosecute, whether the Appellate Oourt upholds or 
reverses its order, there is one appeal and one appeal 
only. An appeal can lie to the High Oourtfonly 
where the original order has been passed by a Court 
‘from which the appeal ordinarily lies direct to the 
High Court. O BISMILLAH Kaan v. SHAEIR ALI, 5 O, 
W. N. 882; A. I. R. 1928 Oudh 494; 30 Or. L. J. 382; 4 
Luck. 155 812 


—— —— 58, 491,497—Application for bail pend- 
ing in Sessions Court—Application for writ of 
habeas corpus to High Court, propriety of fing— 
Procedure. f 

Jt is not reasonable or normal procedure to apply 

into High Court for issue of directions of the nature 

of a habeas corpus under s.491, Orimmal Procedure 

Code or for bail while applications by the same 

petitionera for bail are pending on the Sessions 

Court. The proper course in a matter of this kind 

is to apply to the lower Courts and obtain their 

orders before coming up to the High Court. L Kasur 

Rau v. ExtPEROR, $0 Cr. Li. J. 301; A. I, R. 1929 Lah. 

599 444. 


88. 491, 561-A—Order of Single Judge of 
High Court committing accused to custody —A pplwca- 
tion to Division Bench under 3 491—Competency 
of applic®tron —Powers of Division Bench, 

A High Court should not under s, 491, Oriminal 
Procedure Code, re-try for itself « question which 
has already been determined by the High Court 
an ite Ordinary Original Criminal Jurisdiction om pass 
an order overriding an order already made by the 








‘ch Gourt. O RAMESHWAR KHIRORIWALLA V EMPhROR, 

. &. 1928 C&l 367; 32*O, W., N. £8Y; 56 O 32: 30 

Cr. L. J. 254e 132 

3. 494. See OBIMINAL  PRocEDURE Cope, 

1898, s. 436 . | 50 

Loo $8,497. See Ong1MINAL PROCkDURE Cong 
1898, s. 491 44 


* 
514, 516-A—Restitution proceedings, 
arte order, legality of—Bond, exe, 
ial Court—Continuance of liability 


——— ss. E 
nature of —Hx 
cutton. of, Vn 


, INDIAN CASES? 
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Criminal Procedure Code-—contd. 


tuil appeal—Penal clause, enforcement of—Bond 
améunt not paid—Procedure—{mprisonment . 


Restitution proceedings under s. 516-A, Criminal 
Procedure Code, are proceedings of a quasi civil 
nature and where a party against whom an applica- 
tion for restitution has been made fails. to appear 
after notice, ex partespyoceedings tan be: tgken agamst 


im. 
' Where a bond has been given in Oourt for com- 
pliance of its order. the liability of the obligor is 
not discharged simply because the trial Court has 
passed the order in his favour where such order is 
reversed in appeal. 

Penal clause in a bond executed in pursuance of, 
an order of the Magistrate well not be enforced, 
especially when the said Clause has not been inserted 
in the bond in pursuance of the Magistrate's order. 

When the penalty of the bond is not paid, the 
first step which the Court should take is to recover 
the sum by issuing a warrant for the attaghment 
and sale of moveable property belónging to the 
person liable under the bond or his estate if he be 
dead. It is only when the penalty is not paid ard 
cannot be recovered by attachment and sale that 
the person bound is liable to imprisonment. R Mauna 
Po Ono v Mauna Saws Kin, A. L R. 1928 Rang. 310: 
30 Cr. L. J. 346 ° 682 


——— 8. 537— Trial of cross-cases—Hvidence— 
Admission of evidence in one case as evidence In 
the other with consent of Counsel, legality oj— 
Consent of Counsel, effect of. 


A Court has no right, technically speaking, to 
consider at all the evidence given in one case for 
the purpose of reaching his conclusione in another, 
and if the two cases are totally unconnected, it is 
obviously impossible to say that such a procedure 
could be covered by the general excuse that no 
prejudice could be done to either side Ifthe two 
cases deal with separate issues, even although they 
arise out of the same set of dircumstances and to 
some extent raise the same contraversy, and if also 
the parties claim thatthe evidence in the first case 
is irrelevant to the issues in the second case, the 
matter is clear. “But if the reception of the evi- 
dence required toenable the point to be decided 
in the second case is merely a formal repetition of 
evidence, which has already been given and heard 
and possibly also decided by the same tribunal and 
itis directed to the same issue or issues of fact, its 
vain repetition may be reasonably waived If the 
parties for their own convenience, and other obvious 
motives, consent to treat the evidence in the former 
ease as though it had been repeated ip the latter 
case, such evidence is by implication and for all 
practical purposes brought on to the *ecord ofthe, 
second case, although not actually recorded. 

No consent by Counsel whether for his own con- 
venience, or that of his chent, or for the conveni- 
ence of the *Üourt, can by itself create jurisdiction 
in the Court to commit irregularities; nor can the 
commission of i arities of a serious nature sub- 
stantially affecting the conduct of the trial and 
prejudicing the accused be waired, merely by con- 
Sent on the Part of the accused's representative. 

But the consent of the Counsel is obviously tn 
element and an important element to take into 
account, in considering the equatly important ques- 
iiof whether there has been any prejudice. A Sux- 
HAT AMIR v, EMPEROR, L4,R99 A, 10 Cr; 9 A. I. Or, R, 


ry . 


. t 
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123; 90 A. L.J 176; 50 A. 457; A. TAR, 1928 AIL. 592; 
30 Cr. L J. 337 . 721 
s $. 539. See Ontwian, TROCEDURR  Oonm, 
1898, s. 988 i 609 
- $ 561-A, See Onnitsar Procepurs Cops, 
1898, 8 491 132 
Criminal trlal—Convicijon, on evidence of one wit- 
ness alone, legality of. . 


Per Phillids and Madhavan Nair, JJ.—There is no 
ruleof law that it is illegalto convict a man on the 
evidence of only one witness. M In re VEKRAPPA 
Goonpan, 28 L. W. 575; 58 M.L, J 591; Ael R 1928 
Mad. 1186; 51 M. 956; (1929) M. W, N, 185; 0Cr I.J. 
317 353 

Sentence yåwarding of imprisonment till 

rising of Court, whether tggal 
Where the law lays down t for a certain offence 
as for that under s. 471 or s 193, Penal Code, 
the punishment shallbe imprisonment,1& means that 
the offender shall go to Jail, and imprisonment till the 
risilg of the Oourtis a clear evasion of that intention. 

M Inre Assan MASALTARAKATE Konar Bava, (1929) M. 
* W.N., 114: A. I. R. 1929 Mad. 226, 30 Cr. L, J, 247; 

929 L, W. 673; 56 M. L. J. 550 234 


Trial by Jury—Misdirection— Using defence 
evidence to supply defect in prosecution. 

Where a First Talormallon Report'had been judicially 
found to be false and the Judge in his charge to 
the Jury told them that this decision was not Tind. 
ing on the accused or the Jury and that it was 
open tothe Jury to come to a diferent conclusion 
on the materiala before them . 

Held, that the Judge was not bound to tell the 
Jury that they should discard this decision altogether 
from their consideration and that the charge was not 
in any way defective. 

Where certain accused were not named in the 
First Information but the Judge drew the attention 
ofthe Jury to the fact that according to the defence 
evidence itself these accused were present at the 
scene about the tfme of the occurrence and suffered 


injuries: . ! 
Held, that it was open to the Judge, asan argu- 
mentative point to bring to the ngne of the Jury the 
fact that the defence involved the presence of these 
persons at or about the time and place of occurrence. 
Pat Wasip ALI v. WupRROR, 7 Pat. 153; A. I. R. 1929 
Pat. 34; 30 Or. L. J. 273; 10 P. L. T. 297 220 


Custom—Abad!I—Right of tenant to sell house in 
willage abadi—Zemindar's right to recover posses- 
sion. 

According to the-general custom prevalent in the 
United Provinces of Agra and Oudh an agriculturist 
oragneditural tenant who is allowed by a zemindar 
to build aghouse for his occupation in the abadi 
obtains, if there is no special contract to the con- 
trary, a mere right to use that house for himself and 
his family so long as he maintains the house, and 
so long as he does not abandon the house by leaving 
the village. 

He has, unless he has obtained by special grant 
from the zemindar, no interest hich he can sell by 
a private sale or which can be sold in execution of 
a decree against him except his imterest in éhe 
«timber, roofing, and woodwork ofthe house. O Suge 
Kua v. Kunwar, A, T. R. 1929 Oudh 314 499 
——— Allenaglon—Consent by father, effect of, 

om son's right to challenge. e 

The assent by & reyergioner to an alienation, if 
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made bona fide, is binding upon his sons and debara 
them from challenging it. L NUR MUHAMMAD v, AMIR- 
upn-Dtx, 30 P. L. R. 170 6 698 


- Alienatlon—eP"emale's estate, natyre of— 
Immaveable property, alwnalion of, by females— 
BagriJ'ats of Mauza Khabra Kalan, District Hissar. 
The general rule of Oustomary Law is that a 
female in possession of immoveable property ac- 
quired from her husband, father or grandfather, son 
or grandsof otherwise than as a free and absolute 
gift cannot permanently alienate the property, and 
the custom prevailing among Bagri Jats of village 
#Khabra Kalan inthe Hissar District ib to the same 
effect L Kasni Raue. RuLDU, A. I R 1929 Lah. 393: 
30 P.L. R 173 700 
Raices Necessity—Alrenee aware of alienor's 
vicious habits—Antecedent debts, duty of alienee 

B prove, necessity for. i 
An alienee of ancestral property who had knowledge 
ofthe vicious habits of the ahenor at the time of the 
alienation must prove necessity even in the case of 
antecedent debts paid off by the alienation in gues- 
tion, L BHAGWANA v, SARDAR Kuan, A. L R. 1929 Lah, 


616 . 330 


——— — Widows power to acknowledge 
husband's debts—Punjab Alienation of Land Act 
(XIII 1900), ss. 6, 9—Debtor mortgaging land 
to member of agricultural tribe—Mortgagee paying 
or agreeing to pay debts to non-agriculturist — Validity 
of mortgage 

“Where the husband has left debts *his widow is 
entitled to acknowledge them and to charge her hus- 
band's land with those debts. She is not bound to 
wait till she receives income from the crops and 
then pay the debts. 

It is not the object of the Punjab Aliengtion of 
Land Act to preventa non-agriculturist from recover- 
ing money due to him from an agriculturist by any 
legal meansinhis powerandif sucha person can 
induce an agriculturist to pay off a debt due to him and 

.totake a mortgage ofland from his debtor as security 
for himself there is nothingin the Act to prohibit 
such a course. It isimmaterial whether the mort- 
gagee pays in cash or gives his bond, nor has he 
anything to do with the correctness of the account or 
real amount due beyond what the debtor himself 

admits and asks the mortgagee to pay for him. L 

ABDUR RAHMAN v, BUTA, A. I. R. 1928 Lah. 962 52 


——— Will— Ancestral property—Qujars of 
Jhelum District—Custom re gvft—Presumptyon re 
Wills. 











..À sonless Gujar in the Jhelum District has a 
Tight to bequeath his ancestral land to an 
associated collateral to the exclusion of other 
collaterals of the same degree, 

Customary Law does not recognise any distinction 
between the right to makea transfer inter viros 


agd one to take effect after the death of the trans- e 


feror,and where in any particular tribe the former 

right is recognised very strong evidence will be’? 

required to prove that*the latte does nét exiat,f 

L Panatwan Kaat v. Baaoa, A. IB. 1929 Lah 192 
. 


705 
Birt ja]mani—Injunction. 

Except possibly in cases where the right can be 
traced to a grant ofan irgevocable character by the 
owner of a house or to usage and prescription proved 
by evidence to be binding on the owner of the house, 
the right of birt-jajmani though*enforceable between 
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e 
the rival claimants cannot prevail against the wishes 
of the owner aud the relief of injunetion can be 
granted to one claimant against another only where 
it isa matter of indifference fo the owner as to who 
renders services to him on payment of remunera- 
tion which he is willing to offer. A LACHMAN v. BHA- 
JAN, 28 A. L. J 815; A. L R 3028 All. 389; 12R D 
447 874 


Pathans of  Attock* Distrift--AVidow's 

powers of alienation. ° 
Pathans of Attock District are governed by 
Oustomary Iaw and amongst*them a widow does® 
not possess unrestricted powers of alienation. L 
Hawasr v RascLKHAN, 30 P. L. R. 10; A, I. R. 1929 
Lah 212 714 


Successlon-—Ancestral property —Douglfters 

v. msphews—Brahmans of Thimta village in 

Gujrat District—Houss property in village, law 

governing. s 

Brahmans of village Thimka in the Gujrat District 
are for purposes of succession governed by the general 
Customary Law of the Province ang not by their 
personal law and a daughter among them is not 
entitled to succeed to the ancestral estate of her father 
in the presence of his nephews. 

The house property of an agriculturist lifing ina 
village must be considered as an appendage te his 
land and must be governed by the rule applicable to 
agricultural land. L Maya Devi v. Baper NATH, A. TE 
1929 Lah 261;1 Lah L. J. 125 9 

Widow!8 power to transfer—Burden of 
proof —Custom by which widow gets absolute estate 
but succession reveris to husband's heirs, legality of. 

In the case of parties who are governed by 
Customary Law the onus of proving that widows 
inherit to a life-estate without powers of transfer 
lies on the person who alleges such a custom. 

It cannot be laid down as a broad proposition ‘of 


law that u life-eatate holder, as such, has the power 


of making transfers for necessity 

In a case based upon the existence of a custom 
the party setting it up must be required to adhere 
to the form of it asset up in the pleadings more 
rigidly than ina case based on differant grounds. 

A custom by which a widow inherits to an 
absolute estate, but on her death the undisposed of 
estate reverts to the husband's heirs is not unreason- 
able or opposed to law © MUHAMMAD MASEUG ALI v. 
Horovy-nissa, A. I. R 1928 Dudh 204 113 
Damdupat. See Rows or DAMDUPAT 565 


Debtor and creditor—Composition—Original liabil, 
ity of debtor satisfied —Creditor's suit against trus- 
tees under composition for enforcement of trust— 
Jurisdiction of Court af Small Causes-— Provincial 
Small Cause Courts Act (IX of 18879, Sch. II, Art. 
18, b 


* A composition between a debtor and his creditffta 
operates in satisfaction of the debts and afforfls an 
wer to anactign by the qreditors upon the origin- 
* à) liabilit?. . 

“If the taistee# appointed by a composition deed 
fail to carry out the trust or if they have moneys 
jn their hands which they are required to dis- 
tribute amongst the creditors, it is open to any of 
the creditors to file a sult for enforcement of the 
trust but sucha suit is not cognizable by the Court 
of Small Causes. S Q'goowan v. DHARAMPAS, ALI. R. 
1929 Sind 49 109 
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Dedlaratlon~—Tenant-in-common managing | estate— 
Successful assertion by tenant-in-common before 
Reveyue Authorities that others were merely main- 
tenance-holders—Suit by others for declaration of" 
riyht—Prayer for joint possession, whether necessary. 
Wherea tenant-in-common entitled to the manage- 
ment of the estate asserts with success before fhe 
Revenue Authorities that the othey co-tenants have 
meither proprietary, uader-propriet&ry nor enuafidar’s 
title, the latter can institute a suit .for a mere 
declaration of the right It is not necessary for them 
to ask for joint possession, inasmuch asthe tenant- 
in-common ia naturally in possession of their share 
and hold&jt on their behalf O MoHAMMAD AHSAN 
ne v. IKRAM ALI, 5 Q. W.N. 1044; A. IR 1929 Oudh 
5 310 


Deeds--Burden of proof of minority of executant. 

The burden of proving that a particular deed is 
bad on the ground th&t its executant was a minor 
at the time ofits execution lies upon the person who 
makes the allegation. O MUNNA Lar v' KAMBSHRI DAT, 
5 0. W. N. 1111; A.I R. 1929 Oudh 113 6 "801 
Document—Late production— Presumption. 

Where a document produced late has been accepted, « 
no inference can be drawn on the ground of delay in 
production Pat KAxAKSHYA NARAYAN SINGH v. JADO 
Onagan Sinas, A I R 1928 Pat. 291 194 


Easement—Abatément of nuisance—Pulling down 
wall merely to maintain status quo, legality of— 
Penal Code (Act XLV of 1860), s. 147. 

Though a person may abate a nuisance when his 
rights have baen infringed, a person who has not 
acquired any right of way or light and whose rights 
have not been in any way infringed cannot take the 
law into his own hands and pull down a wall con- 
stracted by his neighbour merely to maintain the 
status quo, Pat KisuaN GOPAL MARWARI v. EMPEROR, 
A. I. R. 1929 Pat. 44 . 477 

Customary right to receive surface water from 
adjoining land —Custom in Burma—Easements Act 

d of 1889), applicability of, to Burma. 

n undulating lands in the drf'zones of Burma, 
thereisa custom by which the owner of the lower 
land is entitled to receive the surface water flowing 
from the upper land forthe purpose of cultivating 
his land, and as the Easements Act is not in force in 
Burma there is nothing to prevent the Courts from 
recognising such a right as a customary easement. R 
Mauna Onan Nygin v. Mauna Pws, 6 R 615; A. I. R. 
1929 Rang. 31 519 
— - Light and air—Closure of window amd 

ventilator—Injunction, principles governing grant of 

—Oompensation, awarding of. 

In order tp entitle a person to an injunction against 
an infringement of right to air and light, there must 
bea substantial deprivation of air and light enough 
to render occupation of the premises Comfortable 
according to the ordinary notions of mankind and, 
in the case of business premises, to prevent the 
plaintiff from garrying on his business as beneficially 
as before. 

In coming to a decision whether a plaintiff ‘is 
entitled to an injangtion in such a case, light avail- 
able through other sources, may be taken into con- 
sideration 
bo grant of injunction is discretionary with the, 
Court and where there are other sources of light 
which are available or can be made available, the Court: 
rant adequate compensation for deprivation of 


may 
tight instead of injunction, [| Sogaw SINGH v. JAGAT 
Sinan, A. I, R. 1929 Lah, 989 * * 698 
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— —— Right to collect fruits on adjoinüifg lagd. 
. Quaere—Whether an owner of fruit trees can 
acquire an easement for collecting the fruits upon 


hig neighbour's land. O Abek Hag x MHAHAMAT 

AL 512 

Easements Act iv of 1882), applicability of, to 
Burma. ee WASEMENT * ee 519* 


s. 15,—Easement broken for more than two 
years before suit —Limitation. 

No easement can be claimed under e. 15 of the 
Easements*Act where it has, been brokeg for a 
period of more than two years before tke suit is 
brought O ABDUL Hag v. SHAHAMAT ALI 512 


Ejectment sult—Decree for ejectment and mesne 
profits—Appeal against*decree for — ejectment— 
Reversal of decree—Decree fox mesne profite, whe- 
ther nullified—Order directing decree for mesne 
profite to stand, effect of. 

A decree for mesne profits can only be made 
against a imespasser in a suit for ajectment if 
ejectment is decreed If onan appeal against the 
decree for ejectment that decree is set aside, the 
decree, for mesue profits is tpso factonullified and the 
Appellate Court has no jurisdiction to order that the 
decree for mesne profits which is not appealed 
against ehall stand. C Brora NarH MAJUMDAR v 
Nayes Kwan, 48 O. L. J. 387; A. T. R. 1929 Cal. 91 


154 


— Failure to execute decree—Competency of 
fresh suit for — ejectment— Agreement to sell ~ 
Price to be paid in instalments —Purchaser put in 
possession under rent note——Decree for ejectment 
for non-payment of rent—Subsequent payment of 
tnstalments—Decree allowed to become time-barred— 

Fresh suit for ejectment, maintainabuity m 

Though the title of a plaintiff established by a 
decree for ejectment is not extinguished by the 
fact that the decree has become time-barred, a 
person who has neglected to execute a decree for 
ejectment tillit is'time-barred cannot bring another 
suit for possessien of the same property whether 
founded on the old decree in his favour oron the 
continued occupation of the same. property by the 
defendant. 

The plaintiff's father agreed to soll to defendants 
Nos, land 2 theland in suit under an agreement hy 
which defendants Nos.1 and? agreed to pay the 
purehase-money in ten instalments of Rs 100 each, 
and also agreed that if any two instalments remain- 
ed unpaid the amount paid wonld not be refunded 
and defendants Nos | and 2 would lose the right to 
bave the lands sold to them. On the same daya 
rent note was passed by defendants Nos 1, 2and 3 
in favour of the plaintiff's father and the defendants 
were put in®possession. The defendants failed to 

ay rent and the plaintiffs father obtained a decree 
or ejectment. But the defendants paid some further 
amounts under the agreement and the plaintiff 
allowed the decree to get time-barred. The defend- 
ants failed to pay further instalments under the 
agreement and the plaintiff sued te eject them: 

Held, (1) that, as the plaintiff had allowed the 
decree -for ejectment to get time-barrede he could nos 
sue for ejectment on the basis of title; 

_(2) that the breach ofthe agreement did not give 
rise to *& fresh cause of action for ejectment as pos- 
session was not made over to the defendantsein 
puarsuatice of the agieement, 
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e ` " 
4) that the sut was nol. mainlaingble, B. Bataray 
Rud v, Jiwan Lan Pari, 30. Bom. LR. o 
*proof—Presumplion eagaimat 


Onus of 3 
withholds best evidence an his 


defendant who 

possession. . . 

Where the defendantgin an action cf ejectment, 
with a view to take advantage of the abstract doctrine 
of the onus gf proof upon t plaintiff in ejectment, 
withhold’ the besi evidence in his possession which 
would have clearly helped the Court in deciding the 
uestion at issue, a, presumption would arise that 
he non-production of such evidence was due to the 
fear that, if produced ıt would either establish the 
plaintiff's elaim or be otherwise prejudicial to the 
osse made by the defendant. P C RAMRSHWAR DINGI 
v Bayir Lan Parmak, A J, R. 1920 P, O 95; 33.0, W. 
N 440, 29 L. W. 501, 490. L J, 3:8; 60. W. N 423; 
31 Bom L R. 721; (1929) A. L. J. 201 592 


Electricity Act (IX of 1910), s. 12—Sanction to pass 
lane over another's land—-District Magistrate, powers 
of—Right to pass supply line far above surface 
—Trespass—-Owner of land, right of. 

A perdon is legally entitled to prevent any en- 
uM mené on his land whether such en»roachment 
i8 under dhe ground or whether it is above its 


surface, 

An "Electric Supply Company is not entitled, 
therefore, to pasa a supply hne above the surface 
of g person's land without his consent, however 
high it may beabove the surface. 

There is no law which authorises a District 
Magistrate to grant permission to lay down or 
place an electric supply line over the land of another 
person. L Jit SINGH v, GUJRANWALA ELECTRIO SUPPLY 
Co. Lr» , A. L R. 1929 Lah. 226 *692 


Equitable estoppel See VRNDOR AND PUROHABER 


416 
Estates Partition Act (VII! of 1876), s. Hn 


Evipexce Act, 1872, s. 35 


Estoppel. See Orm Procepver Copr, 1908, O. 
XXXIV, R. l 8 

———— Appeal rightly instituted in Revenue Court 
—Objection by respondent that appeal did mot 
lie ın Revenue Court— Appeal filed in Civil Court 
— Respondent, whether barred non raising objection 
that appeal did not lie 4n Civil Court. 

When an appeal is originally instituted by the 
appellant rightly in the Revenue Court but it is 
dismissed on an objection raised by the 1espondent 
himself to the effect that the appeal does not he in 
the Revenue Court, it is not open to the respondent 
to raise an objection that the appeal®filed in the 
Civil Court is not maintainable, O Sarra BIBI v. 
OuANDRAPAL BINGR, 5 O. W N. 897; A.I R. 1928 
Oudh 518; 4 Luck. 159 . 120 
Evi@ence-—Ancient document more than 44 years 

old—Presumption of death of writer. 

A Court may in the partioular 'eirgimetane 8 ofa 
case presume that jhe writer of a document” which 
is more than 45 years old is dead and@could not be 
called an a witness, 

Where admissibility of a certain document resta 
upon facts which need to be proved, the proper place 
to take objection is the trial*Court where the docu- 
ment is admitted. OC JABAR ALI SARDAR v Mon Monan 
PANDET, 65 O 1216; A. L R. 1929 Ca] 110; 49 C. L.J, 
70 


485 


7 
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Secondary — evidence—Diseretion 9 of tria] 

Court, whether can be challenged in appeal 
Where a trial Court is satisfied &s to the lossof 
an original document and ,lets in secondary evi- 
dence,"its discretion cannot be challenged in appeal 
except in aclear case of miscarriage. O Jas KARAN 
SINGH v, RAM TARAL 307 


e 
Evidence Act (| of 1872), s8. 11,32, 35. See 
MINORITY ! 801, 
8 13—Decree as evidénce. 
Unless a decree has been get aside by a competent 
Court it can be used as a pigce of evidence with 


regard to the matters dealt"with by it GC EmA 
Oganpra Roy v. JAGANNATH BAWIK, A. I R. 1928 Oal. 
472 670 

s. 13—Judgment, not inter partes, 


establishing adoption, evidentiary value of, Sea 
HINDU Law 616 

8. 24—Confession un corroborated but true, 
whether suficient for conviction—Admuassibility of 
such confession against co-accused, 

Where & confession, though retracted subsequently, 
is a true confession it is sufficient without any 
corroborative evidence for the @nviction of the 
accused who made it 

Though such a confession is not, by itself, suffici- 
ent evidence for conviction of a co-acgused, it is 
admissible ın evidence agamset the co-accused also. O 
Buro Ratan v. FWMPEROR, A. I. R, 1929 Oudh 167: 30 
Or L. J. 360; 6 O. W.N. 159 | 771 

8 RA— Person in authority—Inamkhore 

An mamkhor is not a person in authority within 
the meaning of s 24, Evidence Act. L GHULAM 
MusaMAMAD v. EuxPgROR, 30 Cr. L. J. 375; 30 P. L, R. 
269; A. I R 1929 Lah. 558 719 
—$.—— 8. 27. See OR1uINAL PRocRpuRB Cops, 1898, 

as amended by Act, XVIII o£1922, s 162 273 
——— 88. 33,114, illus. (b)—Approvers state- 

ment as basis for conviction—Corroboration required, 

nature of—Recovery of articles, value of. 

‘In order tofurnish a safe basis for conviction an 
approver è statement should not only be corroborat- 

in material particulars but itis necessary that 
the corroboration should be such asto identify the 
aecused individually with the offence. i 

The evidence of a witness whois no better than 
an accomplice cannot be relied upon as furnishing 
the necessary corroboration 

The evidence of recovery of articles of ordinary 
character and of their identification must be received 
with caution and cannot be regarded as sufficient 
corroboration. L NarHU v Emperor, 30 Or, L. 292 

326 
— ——— 8 35--Batwara barawarda, admissibility of 

—EstatesePartiton Act (VIII of 1876),s. 77. 

Batwara barawarda prepared by a Deputy Collect- 
or under the provisions of Chap WIlof the Bengal 
Estates Partition Act, 1876, are public documents 
falling within the purview of 6.35 of the Evedence 
Act Pat RaMsARUP RAUT v RAMNARAIN Tawary, 7 
Pat 85; A. I R. 1929 Pat 32;10P.L T 399 479 
—— s F3—Findilys of, fact in one case, 

whether agmissrble evidence an another 

Findings of fact arrived at on the evidence before 
the Court in one case are not evidence of that fact 
in another case not inter paries. P C KUMAR GOPIKA 
Raman Ror v. ATAL Stacu, A I R 1929 P. O 99; 33 
O. W. N. 463; 29 L W. 674: 490. L , 327 10 P L. 
T. 301; 31 Bom. L R. 734; (1929) A.L J. @16; n 

561 


[1999 


Ewdence Aot—contd. 


——— §. 68,,application of, to Punjab—Sale-deed, 
attegtation of —Proof by attesting witnesses , 

So far the Province of the Punjab 19 concerned 
there isno law which requires the attestation of a 
sale-dead. Therefore, in the Punjab it is not neces- 
sary for purposes of proving & sale-deed to produce 
an attesting witne-sto prove his signature orf the 
e deed. L MAHARAJA oe WARID Kor Stare v. ANANT HAM, 


A.L R.1929 Lah 1 . 62 
——-$. 92. See CONTRACT Act, 1872, s. 63 97 
S. 92—Oral agreement in variation of 





decreg, admissibility of 

Sectior# 92, Evidence Act, does not debar a judgment- 
debtor from settiig up a verbal agreement by .the 
decree-holder to accept some vgriation or some new e 
contract in substitution ‘of the original decree R 
Ma Sawa PER v Mayne San Myo, 6 R. 573; A. I R. 
1928 Rang. 316 682 
———— 8, 92, scope of — Application to third parties. 

Section 92, Evidence Act, is applicable to an in- 
strument as between the parties to such an ¢nstru- 
ment or their representatives-in-interesat, but it does 
not prevent the proof of a fraudulent dealing with 
a third person's property, or proof of notice that 
the property purporting to be absolutely conveyed in 
fact beloñgad to a third person, who was not a 

arty to the gonveyance R MALAKYI v. Ko Po 
Nyen, 6 R. 741; A.I. R 1929 Rang. 88 676 


—— —— $s. 102, 103—Consideration—Recital in 
deed, evidentiary value of 
Recitals in a deed, though binding on the parties 

to the deed, cannot be considered to be binding upon 

third parties who are not in any way connected 
with the deed, and in order to establish that con- 
sideration passed under a deed it would be 
necessary for a creditor sesking to recover mone 
under that deed to establish the.passing of such 
consideration independently,of the recital contained in 
the deed itself. O JAGANNATH SINGH v. GURCHARAN 

Sincan, 5 O. W. N.1097 783 

———— 8, 111——Fiduciary relatfonship—Pleader and 
client—Burden of proving goodefatth. 

If a Pleader appears only in one or two cases as 
Counsel on behalf of his client, it cannot be said that 
he is his permanent Pleader and as such stands in 
regard to him ina position of active confidence so 
&s to justify the throwing of the burden of prov- 
ing the good faith of & transaction entered into by 
him with the client on the particular Pleader. O Raa 
Suuran v Sarsu Prasan, 5 O. WG. N. 1062; 12 R. D. 
131; A. 1. R. 1929 Oudh 67 806 


ss. 112, 114—Presumption—Marriage— 
Continuance of relationship 
When a particular relationship such “ag marriage 
has been shown to exist between twq persons, there 
is a presumption in favour of its continuance and 
the burden of proving that they do not stand to each, 
other in that relationship lies on the person who 
affirms it, © L GHULAN Mony-up-Din Kuan v. KHIZAR 


Hossain, A I R. 1929 Lah.6.30P.L R. 7 74 
——— —— 8 114, Hus. (D). See Evipence Aor, 1872, 
8, 33 |l 326 


8. 116 —Estoppel of tenant —Plea that tenant 
has acquismed outstanding interest adverse to landlord 
—Estoppel—Operation of estoppel after termination 
of tenancy . 

In an action in ejectment by fhe landlord who'put 
the tenant into possession, the tenant cannot plead 
that the landlord had ng title fo grant the leage 
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when possession was given, nor can She defend the 
8uit on the ground that he had acquired an oustand- 
ing title adverse to the landlord, 

A tenant's estoppel operates even after the termi- 
nation ofthe tenancy bya valid notice to quit. « 

Ing suit for ejectment by a landlord against & 
tenant who'had been put in possession by the 
landlord, the tenant pleaded that the landlord was 
not entitled to*the entire interest in the property 
and that he, the tenant, had acquired the rights of 
a others who were co-sharers with the land- 

ord: . 

Held, that the tenant was estopped from eraising 
such a plea. C MUJIBAR RAHMAN v. Isos SURATI, A I. 
R. 1928 Oal.546; 32 Q. W. N. 867; 49 0. L. J. 1 56 
0.15 E 409 


° 
$. 133—A ccomplice—Cowroboration—Several 
accused—-Emdence identifying some—Conviciron of 
others, whether legal, 

It ie ynsafe to convict a person upon the evidence 
of an accomplice, unless he is corroborated in 
material particulars, both as to the circumstances 
ofthe offence and the identity of the persons whom 
he implicates. 

When several persons are indicted and the evi- 
dence of the accomplice is confirmed as to some only 
and not as to others, the Court, as& general rule, 
ought to acquit those against whom there is no 
corroboration. 

The foremost essential condition about an a 
prover's statement being good evidence is that the 
approver'’s statement must be a trustworthy state- 
ment, R Lopra Manar v, EuPzRoR, 30 Or. L. J. 331; 
A.L R 1929 Nag, 222 623 


———— 8. 133—Accomplice, testimony of—No 
corroboration-—Conviction, whether legal, 
An accomplice ts a competent witness against an 

accused and a conviction will not be illegal, merely 

because it proceeds upon the uncorroborated testi- 
mony of an accomplice, but this absolute rule of 
lew, as regards the evidence of accomplices, is 

subject to a rule bf guidance contained in ill (b) 

to s 114 that an accomplice is unworthy of credit 

unless he is corroborated in material particulars. N 

Musa v. Expzror, 30 Cr. L. J. 333 609 


———— 8. 133—Person offering or assisting in 
offering bribe, whether accomplice—Evidence of 
accomplice—Necessity of corroboration—Duty of 
prosecution. 
A. person who offers a bribe to a Public Officer or 

co-operates in the payment of a bribe or ıs instru- 

mental in the negotiations for the purpose, or yith the 
knowledge that the bribe has to be paid, advances 
money, i8 an abettor and as such an accomplice and 

his evidence must be received with caution, . 
Evidence of an accomplice is a tainted evidence 

and there is, therefore, need of corroboration in 

order to basea conviction upon such evidence, 
The evidence of an accomplice cannot be relied on 
e corroboration ofthe evidence of another accom- 
plice. 
lt is mainly the duty of the prosecution to bring 
the accomplice character of the evidenee to the 
notice of the Oourt and then invite itto beleve it 
by teferpnce to the correborative evidence on record. 

In cases where a Judge combines the function of a 
Judge and Jury, he #6 bound under law to scrutinize 
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trial by Jüry and just as he is bound to give a 
warning to the Jury he must be warned himself 
that it is unsafe to convicta person on accomplice's 
evidence ın the absence df substantial corroboxation 
by independent evidence; and the Court of Appeal 
or revision has to see whether the trying Magis- 
trate or tho Judge who peard the appeal weighed 
the evidence with or without full knowledge and 
recognition of its accomplice character and the neces- 
sity for corfobdration. *N Mumaxxap Usur KHAN v. 
Eurreoz, A.I. R. 1929 Nag. 215 457 


8.154—Criminal Procedure Code (Act V of 
1898), s. 297—Treating witness as hostile, effect of 

—Duty of Judge to tell Jury that party calling 

him cannot rely on any portion of hus emdence. 

Wheres party is allowed to treat his own witness 
as hostile and to cross-examine him, the effect of that 
cross-examination is fo discredit the witness alto- 
gether and the party cross-examining him, cannot rely 
upon any portion of his evidence. 

Where the only witness for the 
treated as hostile and cross-examined by the pro- 
secution, the Judge must tell the Jury that there is 
no evidence on which they could find the accused 
guilty and direct the Jury to find a verdict of not 
guilty. Omission on the part of the Judge to do so 
isa serious®misdirection of the Jury. O Moxscn 
Kuan v. EMPEROR, A. I R. 1928 Oal. 690; 32 C. W.N. 
872; 30 Or. L J. 350; 56 C. 145 793 
Executor de son tort. See WILL 105 
Family settlement—Contract and familh settlement, 

distinction between—Consideration, necessity of. 

A settlement of doubtful claims without the 
worry and expense of litigation is itself & sufficient 
consideration for such a settlement and the fact 
that there is no other consideration to support ethe 
arrangement or that it transfers property to a 

erson without any rightis not a cient ground 
ior setting it aside. L logHNUK v. BANWARI LAL, A. 
I. R 1929 Lah. 18 711 


Fraud—Fraudulent transfer, avoiding of—'Trans- 
fevee's fraudulent intention, necessity of proving. 
In order to avoid a transfer on the ground of 

fraud it must be established that the transferee had 

the same fraudulent intention as the transferor 
because in law a bona fide transferee from an 

original fraudulent transferor or even from a 

fraudulent transferee is protected, L MAHARAJA OF 

FanIDKOT Stats v. ANANT Ram, A. I. R.1929 Lah. 1 


62 
General Clauses Act (X of 1897), s. 6. See 

Lgrrens Patent (Bosnar Hres Court), d.15 241 
Government of India Act, 1919, (9 &10 Geo, 

V, 0.101), 8. 107 See Mapnas Estates LAND AOT, 

1908, 63 189, 190, 205 e 161 
Guardians and Wards Act (VIH 011890), 8 45 

— Fatlure to prduce manor in Court in obedience 

to owler—Penalty—Opportunity to show cause, 

necessi of. 

Unders 45, Guardians and Wards Act, the Court 
should not penalise a persoif having Wb custode of à 
minor for not producing the minor i Court in 
obedience to an order of the Court, without affording 
him an opportunity to show cause agamatit. L Sax? 
SINGH v. Lar OHAND, A. I. R. 1929 Lah. 630 333 


Hindu Law. See Provinoran “TINGOLVENGY Acr, 1920, 
8, 28 (2) 345 
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Act (I of 1878), s. 13--Judgment, not inter partes, 

establishing adoptton, evidentiary value of. 

The onus of proving an *adoption lies in the first 
iustapce on the party who alleges it. But asser- 
tions and admissions by the natural father and 
rolat»yes made on formar occasions as to the factum 
and validity of the adoptiqp, may shift the onus of 
proof. . 

In dealing withthe question ofadoption and its 
validity, a Gourt cannot igrre the*prebability of 
an issueless Hindu or Jain making an adoption. 
The probability is much increased if he is advanced 
in years ot sickly and if he property to leave 
behind. " 

Itis not necessary in nll casesto produce direct 
evidence of the fact of the adoption and where the 
adoption had taken place long since and the adopted 
son hes been treated as such by the  membfrs of 
the family and in public transactions, every pre- 
sumption will be made that every circumstance 
which is necessary to account for such a atate of 
things asis proved or admitted to exist has taken 

lace. 
* A judgment not inter partes im a previous case 
in which an adoption was upheld is a relevant 
piece of evidence under 8.13 ofthe Evidence Act 


and will enhance the burden of proof meeded for 
establishing the contrary of the fact held proved by 
it. N YAuUCNABAI 7. DEANNALAL * 616 


Community migrating from one Province 
to another* law applicable to—Adoption of new 
customs—Onus of proof—Raghuvamshi of 
Nandurbar—Adoption by widow—Authority of 
husband, necesstiy of. 

Where a Hindu community migrate frem one 
Proyince of India to another, the presumption is that 
they carry with them their personal law and the bur- 
den of proving that they have abandoned the original 
law and adopted the law of the Province to which 
they have migrated is on the person who alleges it 

he Raghuvamshis of Nandurbar who have mi- 
rated to Khandesh from Oudh are governed by the 
Bonares School and not by the Bombay School of 
Hindu Law inthe matter of adoption, and a widow 
belonging to the community cannot adopt in 
the absence of express authority from her husband 
to make an adoption. B BABU MOTISINGH v. DURGABAI, 
30 Bom. L. R. 1815; A. L R. 1929 Bom. 57; 53 Bros 
~ QGlft—Gift by husband io wife—Absolute 
or limited estate-—Use of words, ‘nafa nuqsan', effect 
of—Construction 1n accordance with notions of 

Hindus. . 

The words 'nafa mnuqsan' would not ordinarily 
occur in a dfeument which is really intended to confer 
an absolute proprietary title inasmuch as an absolute 
owner is, of necessity entitled to suth profit as the 
property yields and has to bear such loss as results 
from theownership. e 

I£ there is ambiguity in the language of mdeed of 
Wil or gift pone by g Hindu, Courts are entitled, 
for pifposes of construction, to fake into considera- 
tion the notiens and wishes of Hindus with respect 
to the devolution of their property 

Where a deed executed by a Hindu purported ‘to 
bestow and make a gift’ of his properties to his wife 
and contained a stipfilation that the lady may 
enjoy profit orsustain loss (naja nuysan) in connec- 
tion with the said property: m. e 

Held, that the deed conveyed valy a iim ted estate to 
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the wife. A Ranua Kisucy v.Brra Rast Upapuya, 28 

A, Ia J, 172 45 

Insolvency of father—Suit for part 
tion by sons—Altenation by Official Receiver—Pur- 
chaser's right—Form of decree in partition suat: 

In asale by the Official Receiver of the property 
of an insolvent Hindu father,, the interest of the 
insolvent's sons woflf& ndt vest in the purchaser after | 
a suit for partition has been filed bythe sons against 
their insolvent father 

In a suit for partition by the song in such a 
caso e plaintiffs, are prima facie entitled toa 
decree éor partition, though in effecting it regard 
will be had to tlfe debts which are payable by the 
father and which are binding on the sons; and 
where the debts for which the Official Receiver has 
sold the property are “heither illegal nor immoral, 
regard will bs haf to the equities of the pur- 
chaser from the Receiver to whom they will be 
allotted on partition if there are no other superior 
equities intervening. M VENKATARAYAN v. Hirsavan 
Patrar 225 


Joint famlly—Alenation by major mem- 
bers—Suit by minor members to set aside aliena- 
tion—Burden of proof of necessity. 

Themere fact thatall the adult members ofa 
joint Hindu family have joined in entering into a 
transaction, is not, by itself, sufficient to shift the 
burden of proving want of legal necessity on the 
minor members who appear subsequently to 
challenge the action of the major members, though 
it may giverise toan inference favourable to the 
vendee iffurther circumstancesin support of valid 
necessity exist. A BHAGWAT v. SALAMAT KHAN, A. L 
R. 1929 AN 205 185 


— — —- Alionaiion by manager—Necessity 
for major portion proved—Validity of sale—Pur- 
chaser whether liable to refund surplus—Payment of 
existing mortgage, when legal necessity. 

Where the major portion of the consideration for 
a sale by the manager of a joint Hindu family 18 
for legal necessity and it has been shown that the 
transaction is bona fide, and the consideration has 
been paid by fhe purchaser, the sale would be 
binding. The purchaser is notin such a case bound 
to inquire into the application of the surplus or to 
miky re-payment of the same tothe members of the 


Wherein asale for Rs, 4,000 there was necessity 
to the extent of Rs. 2,800 and the sale was a bona fide 
transaction : : 

Held, that the sale was valid 

There,c&n be no hard and fast rule asto when 
the legal necessity arises in respect of the payment 
of a mortgage-debt. B  GAJANAN BITARAM MAHAJAN 
v. BITARAM RAGHUNATH LAYAL, 30 Bont. L. R. 1629; 
A, I, R. 1929 Bom. 55 245 


————— —————— 'Ancesiral  property'— Property be- 
queathed *to wife and bequeathed by her to son, 
whether ancestral in son's hands. 

The self-acquired property of a Hindu father 
which 18 bequeafhed by him by Will to his widow 
and is bequeathed by her to the son does not become 
ancestral prdperty in the hands of the son. G 
GoHALI Sana v  DznawDRA Nara MUKERII, A. I*R. 
1928 Cal 285; 32 O. W. N 272 - 404 
~ Appointment og guardian for un- 
divided minor member, legality of—Debts cohtracted 
fer mew gambling businta—Momngage by guardian 
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with sanction of Court—Suit against minor—Ap- 
pointment of borrower as guardiantad litem—Decree 
ainst minor—Validity of decree—Res judfeata. 
“No guardian can be appointed in respect of a 
minor's interest in the property of an undivided 
family governed by the Mitakshara Law. ‘ 


The manager of a Mitakshara family, even though 
he be the father, has noeaughgrity to start a new 
business ahd cannot alienate family property in 
order to raise money for the purposes of the business. 

The validity of a mortgage transection when 
money is «borrowed for purposes of an existin, 
business of a family depentis on whepffer this 
husiness had descended from a deceased ancestor or 
whether it was started by the present members or 

* some of them evenethough, quite a long time might 
have elapsed since it was ‘started, It would, there- 
fore, bethe duty of the crediter to make enquiries 
and discover tbe origin of the particular business. 

If after having come to know that the business is 
not an ancestral one he advances money, he un- 
doubtfdly takes the risk with open eyes. 

Even in the case where the father is the manag- 
ing member of the family, gambling debts which are 
treated as tainted with immorality do not bind the 
infant son. A fortiori they would not bind in the 
oass where the managing member is a brother. 

The plaintiffs father carried or a business in 

rtnership with his brother-in-law. The plaintiff's 
father died leaving the plaintiff and an adult 
brother. The brother-in-law separated from the 
business and the adult brother started a new busi- 
ness on the same premises of a very highly 
speculative nature. He incurredloss He got him- 
self appointed as the guardian of the plaintiff under 
the Guardians and Wards Actand after getting the 
sanction of the Gourt mortgaged the family pro- 

rties for paying up the losses. The mortgagee 
instituted a suit against the adult son and the 

laintiff represented by the former as guardian ad 

Siem and obtained a decree on the mortgage. The 
plaintif sued fora declaration that the decree and 
the mortgage on whioh'it was based were not bind- 
ing on him: 

Held, (1) that the appointment ofthe adult brother 
as guardian under the Guardians and Wards Act was 
illegal ; 

(2) that his appointment as guardian ad litem in 
the suit was irregular as his interests were adverse 
tothe plaintiff, and the mortgage decree did not, 
therefore, operate as res judicata ; 

43) that the business started by the brother was a 
new business and the debts contracted therefor 
were not binding on the plaintiff , 

(4) that thg sanction accorded by the Courf for the 
mortgage was not, under the circumstances, binding 
on the plaintiffs; . 

(5) that the plaintiff was entitled to the declaration 

esought for A  RarraN CHAND v. RAM KISHAN 
Mcransi, 26 A L.J. 777; A I. R. 1928 AN 447 743 


Joint family— Debts—Decree against mana- 
ger personally —laability of entire family property 
ad . * 

A decree passed against the manager of a joint 
Hindu family is binding on the entire family estate 
inclpding the shares of the other co-parceners even 
though she decree has not been passed against the 
manager in his representative capacity as manager, 
if the debt or whic the deeree is based has heen 
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incurred efor purposes "binding on the family, L 
Jar KISHEN v. Rax Onasp, A I. R. 1929 od 270 


689 


——-—— Joint famlly*-Family bnsiuess—D&ath of 
manager-—Partnership, dissolution of —Par(itvon— 
Separation of one member—Status of others—Infer- 
ence of agreementto remain unite from subsequent con- 
duct—Debts of family firm— Liability of manor mem- 
bers— Decree against jirm—Minor, partner mot 
properly répresenteti—Validity of decree—Suit to 
sat aside decree against minor—Pleadings—Aver- 
ment of specific 4 arities, necessity of. 

¢ A joint Hindu family can be a partner. 

_ A partnership of wifich a joint family is a partner 

1 not dissolved by the death of the manager of the 

ily. 

Wherea member of a joint Hindu family sepa- 
rated the remaining members may continue to be 
Co-parceners without any special agreement amongst 
themselves, and the fact that they continued to 
remain united may be proved by their subsequent 
conduct. 

In determining whether the members of a Hindu 
family are jomt dr separate the fact that their shares 
are shown separately in the khewats is not of much 
weight. 

For thegdebts contracted for the purposes of a 
family bus ness nof only the property of the firm 
but the' entire joint family propert including the 
shares of the minor members would be liable but 
the «ninor members are not personallf liable nor 
can their self-acquired property be liable, 

A minor who seeks to set aside several decrees 
passed against him must allege specific irregulari- 
ties in respect of each decree which he wants to 
challenge. A mere general and sweeping allegation 
that he was not properly represented is insufficient, 

Where a decree is obtained against the members 
ofa joint family as partners of a firm carrying on 
business ina certain name, the fact that one of the 
defendants, who was a minor was not properly re- 
presented in the suit, will not vitiate the decree, 
A GAURI SHANKAR v. Krena Deo, A L R. 1999 AlL 
146, 13 R. D. 260 881 


———— Grandfather's debts—Liability of co- 
Pamenang property, extent of. 
Under the Hindu Law the whole of the co- 

parcenary property is liable for the payment of 

debts contracted by the grandfather which are not 
illegal or immoral, asthe liability of the grandson 
for the payment of those debts is co-extensive with 
that of the son for the payment of the debts of his 
fater. L Ganpat Rax v. Sagar Mar, 30P,L,R 99 
bed 703 

———-—- Property of Christian treated i 
Hindu uncles af joint family pps Mature ee 
Property, whether parttble without proof of actual 
CERON., 

Whereea Christian died leaving a minor son and 
the properties inherited by ghe minoreson wegs for 
& number of years $reated by his maternal uncles 
who were members of &joint Hindu f#mily *in the 
same way as theirown family properties and one of 


* the uncles subsequently sued for partition of the 


joint family properties claiming that he was 
entitled to a share in the propérties standing in tho 
minor's name also: 


.Held, 1» that tho burden of pwoo was ca the 


23 


c 
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plaintiff of proving that the properties whf&h stood 
in the mjnor's name were partible; 

(2) that the properties could not be held to be 
partible in the absence of evidence of a definite 
cession of the properties to the family. P C Prppr 
REDDI JOGI REDDI v, Pansat (OHINNABI REDDI, A. I. R. 
1929 P 0.13.28 L W. 86, (1929) M. W. N 43, 49 
O. L. J. 988; 33 O. W. N. 233, 31 Bom. L. R. 264; 52 
M.83, 56 M. L J 165 5 


—— —— Jolnt'famlly—Separafion of one fhember— 
Jointness of others—Adoption—-Bombay Schoal— 
Widow's power to adopt—Necgsaty of authority or 
consent of husband's co-parceners. Ld 
When a member of 8 joint*family separates, the 

remaining co-parceners without any special agree- 
ment among themselves may continue to be co- 
pareeners and enjoy as members ofa joint family 
ihe remaining property after such partition ns 
family property, and the question whether or not 
the other members of the family continue to be joint 
or separate is tobe determined on the evidence in 
the case. 

Under Hindu Law,in the Bombay Presidency, the 
widow ofa deceased co-parcener Mh a joint family 
has no inherent right to make a valid adoption, 
without either the authority of her husband or the 
consent of the surviving co-parceners of he husband. 
B Barapal Jivancoupa v. GURUNATHGOUDA Kyanpap- 
padoupa, 30 Bom. L. R. 859; A. I. R. 1928 Bom. 367 

392 

——5- - Separation of some members-eHe- 
maining members, presumption as to jowtness of. 
Where a separation of seme members has occurred 

in a joint Hindu family, there 1s no presumption 

either way as tothe joint or separate status of the 
remagning members, which must be proved in the 
ordinary way. M  OnHaLLA ELLAMANDA v. OHALLA 

Pepa ELLAMANDA 229 


Mother-~Right of maintenance and residence, 
whether available against creditors. 

Under the Hindu Law a widow's claim for main- 
tenance or residence is not a charge on the family 
property unless 1t is fixed thereon by a decree or 
otherwise and it cannot be enforced against a 
creditor who has lent money for family necessities. 
In this respect the position of mother is in no way 
different from that of any other woman. L Tara 
Davr v. SARUP NARAIN 707 
taking possession of son's property— 

Adverse possession. 

If & mother takes possession of property belongin 
to her son after his death presumably as his heir aid 
not asa mere trespasser, there arises, in the absehce 
of proof to she contrary, the presumption that she 
prescribed for a limited title of a female heir and that 
it was such a limited title that wag acquired by pre- 
scription, andon her death the son's heir, and not 
her own, would be entitled to inherit the property. N 
MauxpaT v. MUKUND Rao, A. I. R. 1928 Nag. 32 454 


Partjtlon—Feppening of partition for 

frafd— Burden of proof i 

In anact®n brought bythe pleintif in 1919 to 
impeach a partition entered into between his giand- 
father and his four adult sons (being membere of a 
Hindu joint family governed by the Mitakshara 
Law), in the year 1908, at a time when the plaintiff 
was four years old, on the allegation that the parti- 
tion was effected with the deliberate object of d 
frauding him of his share in the properties whi 
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ought to haye faljen to his father and himself at the 
partition : 

Held, that the plaintiff had failed to discharge the. 
burden, which lay heavily upon him, of establishing 
the alleged fraud by very clear and cogent evidence. 
P C SENNIMALAI GOUNDAN v. SELLAPPA GOUNDAX,'À. 
I R 1829 P. 0.81; 33 0. W.N. 407; 29 L. W. 469; 
956 M. L. J. 511 ee > * . 568 
——-— Rellglous endowment—JIdgi—Shebait— 

Trust—Loumatation Act (TX of 1908), 8 10. 

Under the Hindu Law, theimage of a deity of 
the Hindu pantheon is a "juristic entity” vested 
with thégapacity of receiving gifts and holding pro- 
perties. . 

When the giftis directly to an idol/ora temple, 
the seisin to complete the, gift isenecessarily effected * 
by human agency. Oaled by whatever name, he 18 
only the manager and custodian of the idol of the 
institution. In almost every case, he is given the 
right toa part of the usufruct, the mode of enjoy- 
ment and the amount of the usufrug depending 
again on usage and custom. 

The position of a shebai with reference to the 
idol and its property is very peculi In an idead 
sense, the entire estate vests in the idol, who, 
however, not being a sentient being, has to act 
through human agency. A person, founding a deity 
becomes clothed*yith certain duties tothe idol and 
as such is the defacto shebatt and in common 
purae is called by that name. After his death 

8 beir or heirs, in the absence of a special devolu- 
tion to the contrary, take his place The shebait is 
not only the ministrant of the worship, but is the 
vehicle through whom the willof the deity mani- 
fests itself ın its contract with material and 
mundane ideas. But he is not in a fiduciary posi- 
tion with reference to the temple property nor is he 
a trustee in the full senso in which the term is 
employed in Enghsh jurisprudence. 

It may be possible to create a trust so aa to vest 
the legal ownership in the shebait and the beneficial 
ownership in the idol, But in® the absence of an 
instrument of this description, generally, if not 
universally, the property belongs to the idol, and 
the shebatt is merely the manager of the idol He 
isnot a trustee in the technical sense of the term 
though not infrequently the word “trustee” 18 used 
in a loose, vague or general sense and applied to a 
shebait as a convenient and compendious expression 
to connote a conception of the obligations attend- 
ing or resulting from his peculiar office 

In order to constitute a valid dedication the 
execution of an instrument in writing is not neces- 
sary many cases dedication isa matter of in- 
ference irom a long course of conduct,from user, 
and from the application of the income of the pro- 
paty about which endowment is @aimed ‘This 
test, however, is not always conclusive. 

The shebatts are not trusteesin the technical sense e 
in which the word has been used inthe Limitation 
Act, although their obligations to the idol are 
analogous to those ofa trustee for certain purposes. 
Section 10,Limitagion Act does not, therefore, apply 
tothem, A RANGACHARYA v Quru Reyr: RANAN 
ACHARYA, A, I. R. 1928 All. 689; (1929) A. L. Ga 

4 


Reversioner—Relinquishment of eaim: 
A Hindu occupancy tenant „executed a ‘deed of 
git in favour of a daughter afd a daughter's son. 
After his death entries in he reyenue payers wora 


. ? a 


Vol, 114) 


Hindu Law—contd. e ^ 
made according to the gift, but A brother of the 
donor applied to havethe name of*the Widow of the 


«deceased entered during her life so that he may 
succeed his brother on her death as reversioner. 
The matter was compromised whereby the donees 
got almost allthe holding whilea very small por- 
tiom was reserved for another widow in the family 


which after her death wag „to go to the rever-, 


sioner : 
Held, that Sven ifthe gift was invalid the com- 
romise was binding on the reversioner A BNI 
DHO v. BHAMBHU Nata, L R. 9 A. 180 Rev; 12 R. 
D. 495;"A. L R 1929 All. 196 ° PU 908 


Widow—Altenation—Lapse of  time—Pre- 
.  sSumptions— Value of recitals of necessity. 

Recitals in a dfed of.sale with regard to the 
existence of legal necessitf for an alienation by a 
Hundu widow are not in themselves evidence of such 
necessity, without substantiation by evidence aliunde. 
But, even.though the onus of proof of legal neces- 
sity às uponp the transferee and his legal representa- 
tives, yet where the transaction is very old, ıt would 
not be reasonable to expect full aud detailed evi- 
‘dence as to state of things which gave rise to the 
transaction and presumptions are permissible to fill 
in the details which have been obliterated by time. 
Furthermore, it is not absolutely necessary for a 
transferee to establish the actual existence of family 
necessities or to show that the money advanced by him 
was utilized for such purposes. It is only necdssary 
that a representation should have been made to the 
purchaser that such necessity existed and that he 
should have acted honestly and made proper inquiry 
to satisfy himself of its existence. The recital in 
the document is clear evidence ofa representation 
and if the circumstances are such as to justify a 
reasonable belief that an inquiry would have con- 

firmed its truth, then, when proof of actual inquir 

has become impossible, the recital coupled with su 
circumstances would be sufficient evidence to support 
the deed. A Rasi NARAIN v NANDRANI KUNWAR, 50 
A. 823; A. I. R 1929 Al. 128 868 


"Alienation—Payment of arrears of 
rent, when legal necessity. 

Under Hindu Law payment èf a deoree for 
arrears of rent cannot by itself be considered to be 
legal necessity for alienation by a widow, unless 
there is evidence to show that the widow had no 
means to pay thatdecree and that the borrowing 
‘was necessary in order to discharge the debt which, 
if not discharged, would have resulted in the sale 
of the property. 

A Hindu widow is only entitled to the net profite 
ofthe property which might remain in bèr hands 
after the payment of the Government Revenue or 
the rentas te case may be which she must pay 
in order to continue in possession of the property 

e inherited by her. O JAGANNATH SINGH v. GUR OHARAN 
Sinan, 50. W. N. 1097 783 


Arrears of Government revenue— 
Payment by lambardar—Suit by lambardar—Sule 
Of estate— Right, title and interest conveyed to 
purchaser— Payment of revenue, litigation expenses, 
decree for mesne profits, whether binding on revere 

rs. 
female heir in enjoyment of a limited estate 
is *und&r the abang to pay her share of the Govern- 
ment in the absence of evidence, to 


pon an 
prove that the ugufruct,of the property was not 
. ^ 600 ' . 
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sufücient&o enable herto answer her needs and to 
meet the Government revenue, the mere fact of 
allowing the revenue tg fall into arrears will not 
put upon her self-created liability the impress of 
necessity as would lefalise the conveyance of an 
absolute title to the property in exeoution of a 
decree against her. i : 

A co-sharer or a lambardar, paying the arrears 
of revenue for & dermioak co-sharer, id has a 
limited intgrest in, the property, cannot in èn- 
forcemeft of his dedtee proceed against his rights 
anf interest in the property except by a properly 

med suit, which js not confined tg a person 
emedy. The extent of the property sold in execu- 
tion would depend wpon the nature of the suit in 
which the execution isaues. . - 

A female heir is not justified in jeopardising the 
reversion by incurring debts for the prosecution of 
a frivolous litigation affecting the estate and cannot 
be allowed to saddle the reversion with the risks of 
a speculative venture. : eM 

A decree for masne profits againsta limited owner 
is essentially a decree for money recoverable from 
the limited owner personally and cannot be operative 
against the revefaioners. A RAGHUBIR SARAN 7. Raw 
Baran, 26 A. L. J. 825; A. I. R. 1928 All, 651; 12 TA 
805 


— — — NWidow-—lnvalid alienation — Subsequent 
surrender, validity of. A 
Where a Hindu widow, having effected certain 

alignations of her husband's property gf which one 
was held not to be for necessity and consequently not 
binding on the reversion, surrendered her estate in 
favour of the reversioners : y 

Held, that the surrender was not valid since, on 
account of the prior invalid alienation, she could not 
and did not surrender the whole of her estate. M 
SANKARANBODY  VIJIARAGHAVACHARIAR V, — RAMANU- 
JACHARIAR, (1928, M. W. N. 540; 55 M, L, J. 859; A. I. 
R. 1929 Mad. 37: 28 L. W. 95 233 
Property in widow's  possession— 

Presumption of full ownership—Mortgage for 99 

years—Hstoppel of mortgagee. 

A person who has taken a mortgage from a 
Hindu widow for a period of 98 years cannot be 
allowed to contend that she had no right to mort- 
gage the property for 99 years or beyond her life- 
time. : g 

Property in the possession of a Hindu widow 
must be presumed to beheld by her in full owner- 
ship in the absence of any evidence to show that 
sheinherited it as a limited owner. B  BoMsHAI 
ABESING v. JAGJIVAN Dayaram, 30 Bom, L. R. 987; A. 
1. R. 1928 Bom. 380 377 
Surrender by widow—Agreement to 

maintain widoy—Surrender of non-watan properties 

alone—V alidity of surrender-wAdverse possession of 

Bi xp by widow—Nature of tenure, whether altered 

— Qereioner'a rights. . . 

On the death of a watandar his properties were 
inherited by his son. On«&he son'sedeath tye pro- 

erties passed to the son's widow. The widow 
pus ye-married, the properties reverted, *to the 
widow of the original watandar. The latter in 191] 
made e gift of the. non-watan properties to her 
daughter who agreed to take gare of her Shedied in 

1919 and the piesa who wre aer onem of the 

qwatandar,sued for possession in d 

* Held, (b that the surrender by the widow fa bor 
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daughter was valid even though it comprised the 
non-watan properties alone and there was agree- 
mentin return to mamtain the widow: 

(2) that as there was no proof of adverse possession 
for more than 12 years by the widow the plaintiffs were 
entitled to recover tho watan ; . 

(3) that even if there was adverse possession by 
the widow for more than 12 years, that would not 
change the character of the watan properties and 
the plaintiffs would be entitled to recover them on 
the widow's death. B Anna NANA KuBr e Qosra 
SANG Kavare, 30 Bom L. R. 867; A. 1. R. 1928 Bom. 

: 390 
Hindu WIIIs Act (XXI 011870), applicability of—e 

Succession Act (XXXIX of, 1925), 3. 124—Con- 

struction of Will—Repugnant clauses—Absalute 

estate followed [by gift over—Validity of gift— 

Rule in Edwards v. Edwards. 

"The mere re-distribution of territories will? not 
by itself make the Hindu Wills Act inapplieable to 
a place in which it was already in force. 

t is an established rule in the construction of 
Wills that where two clauses of gift are irreconcil- 
able so that they cannot possibly stand together, 
the clause or gift which is pogterior in local 
position shall prevail, the subsequent words bein 
considered to denote & subsequent intention and 
a Will can, therefore, be seldom void for mere 
repugnancy. This rule, however, only apfilies where 
the latter gift shows with reasonable certairfy that 
the testator did not mean the prior gift to take 
effect according toits terms. . 

Where thére is an absolute gift to vest in 
possession at a futura time, and a gift over in case 
the legatee should die without issue living ab his 
decease, this prima facie is to be taken to mean if 
he should die without issue before he is entitled 
to call for delivery as it would be very inconveni- 
ent that after delivery the subject of gift should 
be liable to ‘go over. 

A Hindu may create a life-estate or successive 
life-sstates, but a series of absolute estates defeasible 
in succession on the happening of an uncertain 
event cannot be considered as a succession of life- 
estates; it can only be conside.ed as an attempt to 
ereate an estate of inheritance which is not recog- 
nised by Hindu Law. 

Where a Hindu, by his Will, constituted his son 
malik of 12-annas share on his death with absolute 
powers of gift and sale, but provided further that 
on the death of the son without issue during the 
lifetime of the testator's wife, 11-annas share should go 
to his nephews and the remaining l-anna to his 
wife, and the adopted son died without any issue: 

Held, that the gift over to the nephews was in- 
operative, from whatever point of view the Will may 
be looked at C Satya RANJAN ROY V ANNAPURNA DASI, 
48 0. L. J. 523; A. I. R. 1929 Oal 145 66 


Income Tax Act (Xl of 1922), s. 4—‘Accrue or 


arise’, meaning of—Salary paid outside Bentish 


India for work done in British India, ewhether 


accrues or arises in British India, 

Ineqgne ‘accrfes’ or ‘ftises’ gt the place where 
there is a right to demand payment of it, or where, in 
fact, it fe paid. It does not accrue at a particular place 
by the fact that it is ‘earned’ there. 

Salary paid in Siam to a ‘Siamese official for 
sarvices rendered = Burma is not income acoruing 
orarising withiu British India within tha meanin 
pL a. tof the Income Tax Aet, . s 

* 
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è 

The subject is not to be taxed without clear words 
to that effect; snd «n dubto, Courts should always 
lean against the construction which imposes a burden, 
on the subject. R COMMISSIONER oF JINCOME-TAK v. 
Pura Paraon BALARAK, 6 R 598; A, L R.1929 
Rang 1 296 
—— 8.10 (2) (VII), applicability of, to „salę of 

machinery after breaking down—'‘Sold*in conse- 

» quence of its havingbéconte obsolete’ meaning of. 

A Company decided that an engine driven by 
steam had become obsolete and should be re-placed. 
The machine was not, however actually re-placed 
fpr somg years but ,an electricity driven. engine 
was prowided. The engine actually broke down 
subsequently and *the Company decided that it 
should not be re-placed but should be sold, and the 
engine was sold : .. s 

Held, that the enging must, under the circum- 
stances, be regarded*as having been sold im con- 
sequence of its having become obsolete within the 
meaning of s 10 (2) (vw) of the Income Tax Act. A 
In the matter of Swanger CorroN Mi's UopA I 
R. 1929 All. 70; 26 A. L. J. 1819 897 


s. 10. (2) (9)—Government owning shares 
in Company and undertaking supply of material 
~-Additional royalty paid to Government out of 

ofits, whether assessable— Business expenditure 
he Governmeat which had a large number of 
shares ina Company agreed to supply the Oompany 
with. crude resin every year on condition that the 
Company paid a certain price for cost of labour 
and delivery, and Re 1 per maund as royalty during 
that yearand a further payment,in the following 
year of ashare of the profits of the Company as 
additional royalty if those profits exceeded 15 per 
cent. The Income Tax Officer referred the queas- 
tion whether the payment of the additional royalty 
paid on the succeeding years wasa distribution of 
the profits of the Company and ass such assessable 
to income-tax or whether it was only a business 
expense of the Oompany : i 
Held, that the additional royalty paid to the 
Government was an expenditure incgrred solely for the 
purpose of earning the profits of the Company within 
the meaning of s 10 (2)(8) of the Income Tax Act 
and was not assessable to income-tax. A In the matter 
of INDIAN TURPENTINE AND Resin Co. LTD., CAWNPORH, 
A. I. R. 1929 All, 118; 26 A. L. J. 1329 
————— $$. 22, 23, 24—Notice under s. 28. (2) and 
8. 22 (4) after making of return Compliance with 
notice under s. 2$ (2)—Non-compliance with notice 
under 8. £2 (4)~—-Power of Income Tax Officer to 
assess under s 28 ()--Comprising notices under s. 28 
2) and 8. 22 (4) in one document, legality of. 
an *usessee has made a return in compliance 
with &notice unders 22 (2) and thereafter a notice 
has been served upon him under s. 28 (2) and also 
a notice under &.22 (4) and the assessee has com- 
plied with the terms of the notice under s 2342) 
by producing the evidence upon which he relies, but 
has failed fo comply with the notice under a 22 (4), 
the Income Tax Officer is not bound to proceed 
under s. 23 (3), and is entitled to make an assess- 
ment under s 23%4) for failure to comply with the 
notice under s. 22 (4). 
* Itis not ilegal to comprise the notices under s. 28 
(2) and s. 22 (4) of the Income Tax Aot in one, dou- 
ment. G In the matter of HABMUKHRAL DULIOBAND, A. 
L R. 1928 Osal, 587; 32 0, W, N, 730; LI, L. T, 30 Oal, 


. 
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à * 

— —— 88, 22 (4), 23 (4), 63, 64—Notice under 
s. 22 (4) after making of remrn, legality of— 
Service of notice, mode of —Simultaneous assessments, 
legality of. 

Held, by the Full Bench.—The notice contem- 
plated by a. 22 (4) of the Income Tax Act can be served. 
on the assesseeeven after he has filed a return. 

By the Divisiqn Bench—The mode of service 


mentionedeih s. 63 of thé Imome Tax Act is per-s 


missive and not exhaustive and service of notice by 
showing the order sheet and obtaining the signature 
of the assessee is proper service. 

Though “two simultaneous spsessments should naf 
be made at different places upon the sans person, 
there is nothing illegal in an Inconre Tax Officer of one 

. place framing an estimate of prafits made by the 
agsessee ab that plate and forwarding that estimate 
tothe Jncome Tax Officerfof another place Pat 
RAM KHBLAWAN-UGAM Lau» COMMISSIONER OF INCOME- 
Tax, 7 Pat, 852; 9 P. L. T. 653; A. I. R. 1928 Pat. 2d 


— 8 8, B2 — Forest revenue in permanently settled 
estate-—Liabtlity to' Income Tax assessment —Return 
* by assessee erroneously including forest income— 

Assessment and payment of tax—Surt for refund, 

maintainability of. 

Income derived from a permanently settled estate 
is outside the scope of the Income Tax Act by 
reason of the Permanent Settlement Regulation, 
XXV of 1802, and the sannad issued under the Act, 
and, a levy of tax upon such income is ultra vires. 

Tf an assessment is made in respect ofan item of 
income which is not at all assessable under the 
Act, acivil suit would lieto recover it, inasmuch as 
in such a case the officer making the assessment 
has no jurisdiction to make it. M B. RAJA RAJESEWARA 
BETHUPATHI v. SgogETARY OP Stara, 28 L W. 667; 55 M. 
L, J. 770; A. I. R. 1929 Mad. 5; 52 M. 12 829 


— ———- 8, 63. See Income Tax Aor, 1922, ss, 22 (4), 
23 (4) , 2l 
— 8. 64, See Ixooug Tax Act, 1922, ss, 22 (4), 
23 (3) , 211 


Insolvency. See Huxpy Law 225 


Interpretation Act,1889 (52 & 53 Vic. C. tat 
8.38. See LzrrsBs Paraxt (Boxmay Hien Gourt), 
cl, 15 241 


Interpretation of Statute. 

A Statute should not be construed so asto impute 
absurdity to the Legislature. Mi SUBRAMANYA Iver v. 
BWAMINATEHA OngrTIAB, A. L B. 1928 Mad. 740; 281. 
W. 885 545 





Cammas in Acts of Legislature. 

In reading'an Act of the Legislature the Court 
takes no noti@e of commas. P C Lewis Puan Evans 
Pucam v. AsHUTOSH SEN, A I.R, 1929 P. Q. 69; 33 0. 

* W. N. 323; 29 L. W. 449; 10 P. L. T 155; 6 O. W. N. 
151; 49 O. LJ. 415; 31 Bom. L, R. 702,8 Pat. 516; 
(1829) A. L. J. 170; 56 M. L. 9. 517 604 


Special and general enactments. 

Where a special enactment d witha particular 
thing or class of things, a more general enactment 
even though its term would cover the particulaf 
theng or class of things is excluded from application 
thereté by reason ofthe particular enactment. 
Koxa RAM v. Sarta el, E, 9 A, 186 Rov,; 12 R, D. 426; 
A. LI$1038 AU, 536 #00 
e 
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Joint Hindu famlly—Presumption of joininess— 
LimitationAct (IX of 1908), Sch. I, Art. 197— 
Exclusign from family property—Burden of proof 
of ezclusion. 

There is no doubt A presumption that & Hindu 
family continues joint, but the strength of the 
presumption necessarilf varies in every case. The 

resumption of union is stronger in the case of 
brother than in the case of cousins, and the'ferther 
you go from the founder ofthe family the presump- 
tion becomes weaker and weaker. 

Where a member of a joint Hindu family sues to 
recover hts share of ffmily property inthe possession 
of the defendants, the initial onus is upon the defend- 
ants who setup the Statute of Limi oy to establish 
that "the plaintiff hat been excluded to his know- 
ledge for more than 12years before the suit’. 

But when it appears from facts that through 
generations a property has been possessed in a 
certgin single line, it can never be said that it lies 
upon that line to establish that it was dissociated 
generations ago from another line which appears on 
the scene asa claimant and propones no facta of 
jointness, such as living in the same home, sharing 
in food or worship, or quoad estate participating in 
the enjoyment or fruits thereof. 

Where the eviience connecting the plaintiff with 
the joint family was extremely meagie and un- 
convincing, and it was conclusively established that 
the plaintiff was at no time, in fact, in possession 
of, or exercised, any acts of ownership over the 
family” property or participated in the enjoyment or 
fruits thereof, and was never joint with the defend- 
ants or their predecessors in food, in worship or in 
estate, but on the contrary there was abundant evi- 
dence that the defendants and their ancestors had 
beenin sole and exclusive possession ofthe property 
for a considerable length of time: 

Held, that the presumption of Hindu Law that the 
family continued joint was amply rebutted Dy the 
above evidence of undisputed separate enjoyment by 
the defendants and their ancestors, and that the 
plaintiff's suit was, in consequence, barred by the 
Limitation Act, 1908, Art.127 P C YELLAPPA RAMAPPA 
NAIK v, TIPPANNA bin Laxmanna Narg, A. I. R. 1929 
P.0.8;49 0. L, J. 104; 29 L. W 231; 330. W.N. 
238; 31 Bom. L. R. 249; 53 B. 213; (1929) A. L. J. 4; 56 


M.L J. 287 13 
Joint tort-feasors. See Liurration Aor 1908, Sch. 
I, ABT. 48 604 


Jurisdiction —Property in foreign territory. attach- 
ment of, before judgment, validity of—Cwil Pros 
cedure Code (Act V of 1908), s. 48. 

British Courts have no jurisdiction over matter 
which cannot be rendered effective, or give effeot to 
rights which cannot be enforced, without interfer- 
ing with the authority of a porgo Bovereign or tha 
doing of acts inconsistent with his supremacy; 
therefore, an order of attachment before judgment 
of property situate in a foreign* territory is void and 
a letger of request sent to the British Consul of that 
place tg take possession of that property 1s in- 
effectual S NARSOMAL JiwANDAS v» PussUMAL, A. LR, 
1929 Sind 45; 235. L; R. 207 . e 98 


Lambardar—Power to give longê leases —Agra. 

Tenancy Act (III of 1926), s. 265. 

Except forthe exjgency ofa particular year or 
geasons it is nof open to a lambardar to grant a 
lease for long years, (e g , seveA years) without the cons 
sent ofthe co-sharers. A Mouaumap Noor Kuan v. 
Baxpy Afr Kuan, Ja R: D, 518 . 752 
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Land Acquisition Act (| of 1894)—Award of com- 
pensation— Princwples—Aqgpeals to Privy Council 
on questions of valuation—Interference—Scceptance 
of Collector's award by other owners, effect of. ' 


An owner of lands comptisorily acquired under 
the Land Acquisition Actp1894,is entitled to the 
value *to himself of the property in its actual 
onditiqn at the timeofex-propristion with all its 
hen existing advantages, aud‘ with all its 
future possibilities, excluding only any advantage 
due to the carrying out of the scheme for the 
purposes for which the property was befng acquired. 

In determining the amount of compensation te be 
awarded for Jand acquired under the Act, the fact 
that the owners of other plots "of land acquired if 
the course of the same proceedings have accepted 
the Collector's award, is not decisive 

In appeals involving questions of valuation, the 
Judicial Committee will not interfere with. the 
decree com plainted of unless some erroneous prirfeiple 
has been invoked or some important piece of 
evidence bas been overlooked or mieapplied. 

Where the Courts in India differed as to the 
amount to be awarded to theowner as compensation 
for the compulsory acquisition of his land, and it 
appeared that the trial Judge ine arriving at his 
conclusion governed himself by sound principle, but 
the Appellate Court acting on a wrong and-mistaken 
rinciple, reversed the finding of the trial .Indge, their 

ordships of the Privy Council set aside the order of 
the Appellate Court and restored that of tHe first 
Court. PO ATMARAM BHAGWANT GBADGAY v. COLLECTOR 
or NAGPUR A l R 1820 P, O. 92; 30, W. N. 45% 29 
L W 496. 60, W. N. 417, 49 C. L. J. 398; 31 Bom L, 
R. 728: (1929) A. L. J. 249; 57 M. LJ. 61 587 


$. 23— Market value—Sale of other land in 
the neighbourhood. 

Sal of other land in the neighbourhood, with 
Bimilar advantages, is cogent evidence as to the 
market value of land acquired by Government under 
the Land Acquisition Act Iof 1894, specially when 
nothing is shown to have happened which has material- 
ly affected the value of the land between the date of 
such sale and the Government's declaration for ac- 
quisition. P C GuraM HussxiN v, L. A. O. 8 Sarsetre 
Banpra, A. I. R. 192e P. O 305; 31 Bom. L. R. 241; 29 
L. W. 507; 56 M. L. J. 127 9 


Land Aoqulsition proceedings —Costs-—Discretion 
of Couri— Right of successful party to costs— 
Extravagant claim -Government's right to costa— 
Civil Procedure Code (Act V of 1908), s. 86, appli- 
cability of, to Land Acqutsition proceedings. 


In the matters of awarding costs the Courts have 
s discretion which is to be exercised on well Te- 
cognised prigciples and if they fail to exercise their 
discretion on those ,principles then the Appellate 
Court may vary their order . 

A successful party is, as a rule, entitled to his 
costs and should not be deprived of this right egcept 
for sufficient reasons. . 

Where the demgnd made by a claimant in land 
acquisgtion proseedings is*found to be an extravagant 
one, the SE ee cannot be deprived of its costs 
merely*because there was a boom and itsafter- 
math had created uncertainty in the land market. 

Section 35, Oivil Procedure Code, is applicable to 
proceedings under the hand Acquisition Act. B A. O, 
BALSETTB V. DaMoDARDAS TRIBHUYANDARS, 80 Bom. L. R, 
1622; A. I, Re 1929 Bom, 83; 53 B, 178 e. 327, 

t . i 





Lagdiord amd tenant—Diluvion—Abatement of 
rent—Contract to the contrary—Consiruction of 
kabuliyag. è ] 

As arule of justice, equity and good conscience, 
a tenant has a right to obtain abatement of rent 
in ease of diluvion, unless there is any special con- 
tract, by which the tenant has precluded himself 
from obtaining the abatement he is entitled to clgim. 

The mere fact thata leaseis amouras mokurrari 
lease and the rent isefmed* does not pfewenta& ten- 
ant from claiming an abatement on the ground of 
diluvion 

Where a kabuliyat provided that the tenant shall 
not be entitled totake a plea for remigsinn of the 
jama fifi on the ground of failure of crops, 
inundation or dreught, dearth, abandonment, land 
lying fallow or any such ground and that the landlord 
shall not’ be entitled to demand*tanything in excess 
on any ground whatsoewer and the tenant was given 
a right to surrender if he desired to do 80: 

Held, that the tenant had contracted himself out 
of his right to claim abatement of rent on account of 
diluvion. C Dwisexpra Natu Biswas V JgTENDRaNATE 
Roy, A. I. R. 1928 Cal, 419; 32 O. W. N. 295 401 


Lease for term of years- Mortgage by lesse& 
for expired residue of term, whether amounts to 
assignment of lease— Provision for re-conveyance to 
~“assignor, effect of 
lis lessee for,a term of years makes a lease for 
the residue of the term or fora time exceeding his 
interest, it operates as an absolute assignment 

An assignment does not cesse to bean absolute 
assignment ' because by agreement between the 





parties the assignor may in an event which may or: 


may nut happen entiile himself to a re-conveyance cn 
the money being re-paid. 

Where a lease for a term of 61 years permitted 
under-letting but prohibited alienation of the 
lessee's right, title and interest and the lessee mort- 
gaged and sublet the piemises for the unexpired 
residue of iheterm off! years subject to the proviso 
that the sub-lesse would terminate as and when the 
mortgage-money was paid: e 

Held, that the demise by way of mortgage and 
Bub-leame was not a mere undel-letting or under- 
lease but amounted to an alienation. C Besor Lab 
SzAL v BENARSIDAS KHANDELWAL, A. I. R. 1928 Cal. 
681; 32 O. W. N. 353 d 786 
—— ——— Occupancy tenant—Demise without heirs— 

Mortgagee of occupancy 119hts, position of. 

Where the line of a mortgagor occupancy tenant 
becomes extinct, the interest of the mortgagee comes 
to anend, and he is lrable to be ejected by the 
Jendlord. A RHAWwANI PRASADU Jar dar Ram, LIR. 
9 A. 170 Rev.; 12 R D. 277; A I R 1928 All, 414 
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Planting of trees in parti land of zemindar 
— Ownership of trees, whether resis 1% zemindar. 

Where a person who plante trees on land belong- 
ing to snother gives or gives up something 1D, 
return for tbe permission to plant, the trees ordinari- 
ly, that is,» in the absence of other special con- 
siderations, become his property, but where he gives 
or gives up nothing the property in the trees is in the 
£emindar. . 3 : 

A person who plants trees in the parti land of 
«€ zemindar with the permission of the zemindar but 
without giving or giving up anything in return for 
the permission is not, therefore, entitled to cht and 
remove the trees, A GOBARDEAN, PANDEY v. DEBI Bux 
Kwaxr, A I R 1920 A11, 140; 13 R, D. 200. ° 759 


+ . 


. 
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Rent suit—Tenancy in respect of plaint lands 
denied—Liability for jama adn&tted-*Decres for 
. rent, legality of : 

The plaintiff sued for rent ata particular rate in 
respect of certain spacifiz plots The defendant 
dehied the relationship of landlord and tengnt as 
toethose plots but admitted that he held a jama 
under the .plaintMT at the ,rgte mentioned in the 
piant, thugh not in respect of those lands. The 
plaintiff was fot able to prove the tenancy in respect 
of the suit lands. 

Heid, thet the plaintiff could not be givena decree 
for rent notwithstanding the defendant's admission. 

A rent-decree cannot be given jn respec? of wrong 
land or without specifying properly what land is 

* covered by the depres, IxpvU* BHUSAN BABU v. 
JATINDRA Nata Roy, 320 W N. 244 148 


Surt for ejectment of twenant—Title found in 
lan llord's favour—Dismissal of suit for want of 
o aga of tenancy— Declaration of title of land- 

0 

Wherein a suit for ejectment of a tenint and 
arrears of rent, the Court Hads the question of 
title ia favour of the landlord but dismisses the suit 
so far as ejestment is concerned on the ground that 
the tenancy had not ter nin4ted, it is not necessary 

that the Oourt should embody in the decree a 

declaration of the landlord's title. *B IOHHALAL JAG- 

MORANDAS v ANJIBAl Zusya Doma, 30 Bom L R. 1502; 

A I R 1429 Bom 32 *272 

Tenancy, whether can be created by implica- 
tion or acquiescence 
A tenanay cannot be treated by mere acquiescence 

onthe partof the landlord but can oniy be created 

by a contract. N Guras SINGH v. Manag, A. I. R. 

1929 Nag 13 622 


— — Tenant purchasing proprietary share. 

A tenant who purchases a share in the pro- 
prietorahip of the village does not thereby cease to 
be tenant ofhis holding even to the extent of the 
share purchased byshim. A  NrADAR v. M. MOHAMMAD 
AHMAD, L. R 9 A. 127 Rev; 12 R.D 1985; A LR 
1944 All 258; 13 ROD. 334 870 
— —— Tenant whether entitled to build on sahan—~ 

Butlding of kachcha house in short time ——Acquies- 

cence. ° 

A tenant is not entitled to erecta building on his 
sahan (courtyard) and if he does so, the zemindar 
would be entitled to havethe construction removed, 

There can be no acquiescancs where a kachcha house 
costing little to putupor pull down, is put up ina 
short time. ‘A Banst KUBAMI v. SURE MANGAL PANDA, 
A.I R 1929 AI] 125; 18 R D 253 40 


—  "TAekadar —Right to grant sub-lease—Sub- 
lessee, status of —Ejectment through Cunl Court. 
On the exfiry ofa theka, sub-leases given by the 
thekadar expire and the sub-lessees can be ejected 
* by the Oivil Courts as trespassers. ; 
Oivil Courts have jurisdiction tə deqjde whether 
& peraon sought to be ejected is a trespasser or a 
tanant. O Kerisana Kumari Davi v. TIRBHUWAN Dat, 
50 W.N.9J5, 12 R.D 580, A. LR. 1929 Oudh 12 
‘ 305 
L3ase —Lease to manajer of firm—Lessee to cong 
[nue after expiry of term until he vacated of his 
freegwill—Duration of lease—Lanilord's right to 
eject lessee at his option, 
A leas» which eMpressly gives an option to the 
lessse to hold gu long aa he pleased on payment of 
* 
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Lease —eoneld. 


rent is œ lease terminable atthe will of the lessee 
and will enurefor his lifetime The principle af 
reciprocity or mutuality,cannot be invoked in such 
a casein favour of the landlord and the landlord 
cannot eject the lessee at his will ° 

A leage granted tothe manager of a firm for a 
period of 25 years provided, inter alia, that after 
the expiry of the perict the lessor will go on takin 
rent until the lessee vacated on hie own free wi 
and that, tij the legsee vacated, the „lessee will be 
the owner: 

Held, (1) upon a construction of the document, that 
e lease was not iatended to expire at, the end of 

years but was to enure during the lifetime of the 
lessee ; 4 

(2) that the lease would not last till the firm lasted 
but would last only for the lifetime of the manager ; 

(34 that the lessor could not eject the lessee at his 
wil. B  AspULRAHIM FUNUMULLA v. SamAFALI MAHA- 
MADALLI, 3U Dom. L. R. 1596, A. 1, R. 1929 Bom. 63; 
53H 178 374 
Legal Practitloners—Adjudication of Pleader as 

wnsolvent— Power of High Court to suspend Pleader 

— Disciplinary juriadiction— Bombay Pleaders Act 

(XVII of 19808, 8. 25—Letters Patent (Bombay High 

Court), c! 10—speculation in shares, impropiaety of. 

A High Court in its disciplinary jurisdiction has 
full powe to suspend the sanad of a Pleader, if he 
has begn adjudicated an insolvent, untilhe obtains a 
discharge, 1f, in the circumstances of the case, it 
considers that the insolvency coupled with the 
suttounding circumstances supplies *& reasonable 
cause for such a suspension, 

Per Mirza, J.—it 1a not proper for a practising 
lawyer to speculate in shares. B GOVERNMENT PLEADER 
v. DATTATRAYA Narayan, 30 Bom. L. R. 1011; A. I. R. 
1928 Bom. 385; 52 B 559 »259 
Counsel's duty to notify fact of respondent's 

death to Court. 

It is the clear duty of Counsel who appears for 
several respondents and who is aware that one of 
them has died before the hearing of the appeal, to 
bring that fact to the attention of the Appellate 
Court. P C Monamman WAJID ALI Kuan v, PURAN 
Sinan, A. I. R. 1929 P. O. 58, 48 C L.J. 141 33 O. W., 
N 418,29 L. W., 423; (1929) M. W.N. 220: 51 A 267; 
(1928) A. L. J. 85; 50 M. L J.30t1 601 


Legal Practitioners Act (XVIII of 1879), 8, 13— 
Counselling public not to attend Court on political 
grounds—M isconduct. 

Counselling the public not to attend Court and there 
by interfering with the administration of jusiice is 
grave misconduct on the part of Legal Practitionera. 

Though a Legal Practitioner haa & right to enter- 
tain political opinton which may not ke acceptable 
tthe authorities, he cannot act inconsistently with 
the position whigh he has obtained by virtue of the 
license granted to him C EMPEROR v. Kisort MOHAN 
Onaqpxuni, A. 1 R. 1928 Cal. 853; 30 Or. L., J. 232 


96 
——3 8,13 (b) —Fraud of Vakil's clerk—Liabilsty 
of Vaki—Misconduct e eo `: 

lf a Vakil leaves kus money busin to be con- 
ducted by his clerk, he is res nsible tor what the 
clerk does, for purposes of civil lability. 

Butif a Vaki 18 deceived by his clerk or if hig 
clerk does acts in fraud of him it would not be 
right to hold that the  Vaki himself is guilty of 
BIOS nME misconduct. O In the matter of A 
Yagit, A L R. 1933 Oal 817; 30 OreL J, 256 137 
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Lettere Patent (Bombay High Court), cl. 10. 
-See LEGAL PRACTITIONERS , 259 
Cl 15—Amendment, whether retr@spective— 
General Clauses Act (X of 1897), s G—Interpretation 
Act, 1889 (52 & 58 Vie. c 68), 8 38, applicability of, 
to amendment of Letters Patent. 
The amendment made to cl. 15 of the Letters 
Patent of the Bombay High Court in 1928 “restrict- 
ing thé right of appeal from judgments pronounced 
by a Bingle Judge in the secÉnd appellate jurisdic- 
tion to cases declared by the Single Judge to be fit for 
‘appeal is retrospective and gpplies even to judg- 
ments pronounced before the date of tho amendment. 
The provisions ofs. 6 of the General Clauses ct, 
1897, and s. dB of the Interpretation Act, 1889, do nog 
apply to amendmentato Letters Patents made by His 
Majesty under the powers conferred by sub-s, 1-A of 
8. 106 of the Government of India Act. B BADRUDDIN 
ABDUL RAHIM v. SITARAM Vinayak APTE, 30 Hom. L. 
R. 942; A. I. R. 1928 Bom. 371; 52 B. 753 e241 


——-(68al), cl 10 — Vakil — Unconditional 
undertaking to file appeal—Failure to file appeal 
within lamttation—Profeasional misconduct, 

Where a Pleader undertook to file an appeal and 
the undertaking was not conditional upon any further 
payment by the client but instead*or filing it him- 
self left instructions with his clerk to file the 
same and arrange foritsconduct and himself left 
headquarters for several months and did not take 
any steps to enquire as to what the clerk was doing 
and whether he had filed the appeal or not and the 
appeal was not in fact filed and was allowed to become 
time-barred sand when called upon to explain* his 
conduct the Pleader came out with an explanation 
me was neither frank tothe Court nor just to his 
client ; 

Held, that he must be held guilty of grave profes- 
sional misconduct C In the matter of S, A. VAKIL, 
A. L®R. 1928 Cal. 820 490 

cl 15—Order admitting appeal out of time, 
whether ‘judgment'—Lettere Patent Appeal, esm- 
petence of, 

An order admitting an appeal filed out of time js 
not a ‘judgment’ within the meaning of cl. 15 of the 
Letters Patent of the Oaleutta High Court, and is 
not, therefore, appealable under the said clause. C 
Broso Gora Ray Burman v, AMAR OHANDRA BHATTA- 
CHARYA, I. L. T. 40 Oal. 166; 32 O. W. N. 935; A. I. 
R. 1929 Oal. 214; 58 O. 135 88 
cl. 18 (as amended In 1927)— Letters 
Patent Appea. on Bench beng equally+divided— 

Certificate, necessity of — Refusal to give certsficate— 

Appeal. 

The certificate is a -condition attached by the 
amending Letters Patent only to the case of a 
judgment of a Single Judge and the right of appeal 
given in ihe case of a difference of opinion when 
the Judges are equally divided ie dealt within the 
mended Lettera Patent by being deleted altogether, 
Therefore, in the letter case thereisno jurisdiction 
in a Judge to grant such acertificate, and a refusal 
to grant such a certificate is not open toappeal C 
Ram Onaran GorpaR v. HAMID ALI, A. L R. 1998 
Cal. 849; 32 C. €T. N, 1158; 56 O. £07 493 


— —— (Mad.), cla. 13, 18. See Orva Poca 
Cops 18088 s. 24 352 


(Rangoon High Court), Art. 13— 
‘Judgment’, meaning and testa of—Order on pre- 
liminary issue allofing suit to proceed, whether 
‘yudgment’—Finding on preliminary issue, how far 


final, i . 








CASES, . 


Letters Patent (Rahg.)—coneld, 


The test for dyra whether an adjudication is 
a ‘judgmefit’ hin the meaning of the Letters 
Patent 1s whether it puts an end to the suit or 
proceeding so far as the Court before which the 
suit ox proceeding i8 pendingis concerned. 

A "decision on on issue which has the effect of 
allowing a suit to proceed does not "affect ethe 
merits or result of jhe whole stit" in-that it does 

* not decide the case one way or another, and is, 
therefore, not a ‘judgment.’ 2 

A finding in asut upona hundi that the parties 
intended to treat the hundi saan imlandeand not a 
foreign einstrument, ‘that the defendants, "in con- 
sequence® could nof rely upon any defects based upcn 
its being & foreign instrument and that tha suit should 
therefore. proceet, is not a 'judgment' within the 
meaning of Art. 13 of "the Letters Patent of the 
ni Na High Court,and is not, consequently, appeal- 
able. 

The decision of a Judge on a preliminary point 
is not binding on his successor and the Judge him- 
self may re-consider it. R CHIDAMBARAM CHRETTYAR 
v N. A. CngTTYAR Firm, 6 R. 703; A. I. R. 1929 


(1925 


Rang. 41 524 
———— cl, 13—‘Judgment', meaning — Order 
entuling Receiver to commission, whether judg- 
ment— Receiver—Property 1m possession of 


Receiver—Salee of property through auctioneer— 

Tieceiver's commission. 

A,decision which affects the merits of a question 
between the parties by determining some right or 
liability constitutes a judgment. Therefore, an order of 
a Judge declaring that a Receiver 18 entitled to a certain 
amount as commission as against an estate sold 
through him is a judgment within the meaning of 
el 13, Letters Patent, Rangoon High Court, as the 
order clearly determines the right of Receiver toa 
certdin commission and the liability of the estate for 
that commission. 

Where a property in the hands ofa Receiver is 
sold by the Court at the request of the heirs to the 
estate through an auctioneer without the intervention 
of the Receiver, the Receiver is potentitled to any 
commission on the sale. R Ma HMANA v, OFFICIAL 
Receiver, A. I. R. 1928 Rang. 301 | 673 
— — of 13—!'Judgment —Order remitting auard 

to arbitrators to enable them to give notice to parties, ` 

whether ‘judgment —A ppeal—Arbitration Act (LX of 

1899), s. 11 (2). 

An order of a Judge sitting on the Original Side 
of the High Court directing an award to be sent 
baek to the arbitrators to enable them to give notice 
to the parties before sending the award to the Court 
as required by s. 11 (2) of the Arbitration Actis not 
a ‘judgment’ within the meaning of ol. 13 of the 
Letters Patent of the Rangoon Highs Court and is 
not, therefore, appealable. R I. E. AmewarH v. A. E. 
ABowaTB, 6 R. 25; A. I R. 1928 Rang. 110, I L. T. 
40 Rang 36 521 


Life Assurance—Policy in favour of wife—Wife's 
‘right tosue—Trust—Contract Act (1X of 1528), 8. 2 
Mon party's right to sue— 

arried Womag's Property Act (III of 1874), s. 6. 

A Life Assurance Polio} under which the amount 
eof the policy is payable to the wife ofthe assured 
does not, by itself, apart from any Statute, create gny 
trust in favour of the wife. > 

Money due under such a Policy would not pass, 
on the death of the assured, to bis wife, y would 
fofm part of the assets of the estate of the deceaged, 


L] ^ x 
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Per Rankin, C J.—Though cl. (@ of 03.2 of the 
+ Oontract Act widens the dafinition of “coasidera- 
tion” so as to enable a party to a contract to 
enforce the same in India in certain cases in which 
the English Law would regard that party a the 
regipient ofa purely voluntary promise and would 
refuse to him a night of action on the ground of 
nudum paftum, there is nothing in the said sectione 
to encourage the idea that contracta can be enforced in 
India by persons who are not parties thereto except 
where there is an perpen in equity amounting to 
a trust arising out of contmact OyKrisyxa Lar g 
PRAMILA BALA Dasst, A I R. 1928 Oal. 518832 O. W. 
N. 634; 47 0, L. J. 587; 55 O. 1312 658 


* 
Cimitatlon—Application „of particular * law of 

Limitation, what determines—Punjab Limitation 

(Custom) Act (I of 1920), Axt 1, application of— 

Limitation Act (IX of 1908), Sch. I, Art. 120—Suit 

for declaration that limitation on basis of Will does 

affect plaqntif's rights— Limitation. 

The question of the particular Law of Limitation 
applicable to & case depends on the form of the 
'&uit and the relief claimed and not on what might 
be the altimate effect of the relief claimed if it is 
granted by the Court. 

Article 1, Punjab Limitation (Custom) Act. is 
restricted in its application to suit® instituted during 
the lifetime of the alienor. A suit for declaration 
brought after the testator's death that the mutation 
in favourofthe defendant on the basis ofa Willis 
wrong and does not affect the rights ofthe plaint- 
iff is governed for purposes of limitation by Art 190 
ofthe Limitation Act and not by Art. 1 of the Punjab 
Limitation (Oustom) Act L Toursi v. Gcran Drrra, 
30 P. L. R. 27; A.I R. 1929 Lah. 208 437 


— Mixed question of fact and law, whether can 
be raised in second appeal. 

„It isnot open to a litigant to raise for the first 
time in second appeal a question of limitation if it 
isa mixed questiqn of law and fact, that is, if it in- 
volves an enquiry into questions of facts before a 
decision on the If&w of Limitation applicable to such 
facta can be given N MAHEPAT v, MUKUND Rao, A. 
I. R, 1928 Nag. 329 454 


Limitation Aot (IX of 1908), ss. 4, 20—Payment 
of interest after expiry of limitation but when 
Courts are closed, whether gives fresh starting point, 
Payment of interest under a bond after the ex- 

piry of the period of limitation preacribed for filing 

a suit upon the bond, but within the extended period 

within which the plaintiff could have instituted a 

suit under the provisions of e. 4 of the Limitation 

Act, wil pot give a fresh starting point for the 

running of "limitation under a 90 of the Act C 

DEBENDRA Nara Roy v. Kanrro Prasan Das, 53 O 1210; 

A.I R. 1929 Oal 68 483 

————— 8. 5—Exztension of time—Matter to he con- 
asidered —Diseretion -Interference in High Court— 
Appeal by Government—No presumptiof of diligence. 
A successful litigant should not be deprived with- 

out sufficient reasons ofthe valugble right which is 

eps i) E eu by the prac his favour becom- 
ing final by the expiry of the period of limitation 

for filing the apoa. 7 E * 

“A Qourt cannot presume that there was sufficient 

causes for delay in presenting an appeal merely 

because the appelant is the Government and the 

paperfhad to be transmitted through various @ov- e 

ergment Officers. * . 


Lj 
. 
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Limitation Att--1908—«sontd, 


A Oouft of second appeal ought not to interfere 
ordinanly with the exercise of discretion on the 

art of the subordinate Court but the non-inter- 

rence must necessarily be limited to cases where 
there is sufficient material on record to justify the 
exercise’ of the discretion in any particular way, the 
test being whether the discretion has been exercised 
after appreciation and®consideration of all the facta 
which were material for the purpose of enabling 
the Judge ta exercis a judicial discretion and after 
tha application of the right principle to those facts. 
N SARIKISAN v Secretary OF Stats FOR INDIA, 11 N. 
i. J. 186; A. I. R. 1829 Nag 8 612 


—— —— S, 8—Pleadews mistake—'Sufficient cause.’ 

The carelessness of a Pleader in not making al 
parties to a suit parties to an appeal therefrom is 
not g sufficient cause for extending time under 
s 5 of the Limitation Act and permitting joinder 
of a person who is nota party to the appeal, after 
the time for filing the appeal has expired. S Umma 
Kurses v, GHULAM RASUL Kuan Berens, A. I.R 1929 
Sind 32 101 
—~— 8. T— Brothers forming joint family—Suit by 

elder brother barred by tume—Suit by younger bro- 

ther, limitation of. 

Where a suit by an elder brother who is the 
niansging@ member of a joint Hindu family, to set 
aside «n alienation of joint family property 1s barred 
by time, a suit by the minor brother will also be barred 


by time. L Lura Rau v. Suiv Ram, A. I. R.1929 
. 14 . 59 
8.10. See HINDU Law 734 


—— — 8. 14—Civil Procedure Code (Act V of 1908), 
0. XXIII,v. l—Withdrawal of sutt—Fresh suit— 
Limitation. 

The provisions of 8, 140l the Limitation Apt are 
not applicable where a suit is withdrawn under 
O. XXIII, r.l, Oivil Procedure Oode, with permis- 
sion to bring a fresh suit, and the pesition as regards 
limitation isthe same as ifthe first suit had not 
been instituted A RAHIM ALIv Yena Kaan, L R. 
9 4.178 Rev ; 12 R D. 284; A. I. R. 1928 All. 402 910 


s. 19—Punjab Loans Limitation Act (I of 
1904) as amended by Act (ITI of 1982) —Acknowledg- 
ment of loan after repeal of Act of 1904 but within 
two years after passing of repealing Act, validity of. 
On 5th March, 1919, the defendant struck a balance 

inthe plaintiffs’ bahi for acertain sum of money. 
On 29th November, 1923, the defendant sent to the 
plaintiffs a post-card, duly signed by him, acknow- 
edging linhility for the dabt dne on thia balance. 
The plaintiffs sued on 2nd October, 1925, to recover ' 
the sum due on foot ofthe balance and urged that 
the above-mentioned post card contained an acknow- 
ledgment under s. 19, Limitation Act, and that their 
suit was withingime. On the Sth March, 1919, when 
the balance was struck the Runjab Loans Limita- 
tiom Act, 1904, which allowed a period of six years, 
was in force This Act was repealed in 1923 but 
the repealing Act saved the operation of the earlier 

Aot to existing causes of action fer a mgximum 

period of two years'from 1923 : : : 
Held, that the suit was not barred bf limitation t. 

BALAK Rax-Meug CHAND v Dev Ras, A.I R. 3929 

Lah 124 . . 702 
: s. 20. See LIMITAJION Act, 1908, s 4 483 
Sch. |, Art. 11-A~-Suit by decree-holder on 


title. $us 
Article 11-A of Beh I fo the Limitation Aet can 








$59 " 
Limitatlon Aet—1908—contd, 


only apply if the suit as «brought is ope by a 
deeree-holder or auction-purcheser as euch and can- 
not apply if the plaintiff falla back upon his 
original title as owner of the property in suit 
treating the defendant as hodding permissively. A 
ZAFARYAB Hasan v. UMAR Danaz ALI KHaN, A. L R. 


1929 All 610 725 
— —— 8ch, |, Art. 14. See Panstons Act, 1871, sa. 
4,8,7 626 


——————4- Art. 48—'Coqversion' -Distinction 
between dishonest and simple conversion —Limija- 
tion of suit for simple conversion—dJ oint tort-feasors 


INDIAN CASES. 


— Wrongful working of collieráet— Lessor or persone 


encouraging unlawful working whether jovnt tort 

feasor. 

In an action of trover claiming damages for con- 
version by the defendant of specific moveable property 
viz., coal wrongfully gotten from the plaintiff's ménes 
and soldcr otherwise disposed of by the defendant 
to his own use, it was found that the conversion 
complained of was not dishonest, inasmuch as the 
defendant acted in the honest belief that he had 
obtained or would obtam sufficient anthority for 
what he did: 

Held, that the Article of the Limitation Act, 
1908, applicable to the suit, was Art. 48. 

Article 48 of Soh. I of the Limitation Act is not re- 
stricted to cases of dishonest conversion, Vit applies 
to all cases of conversion, including simple oenver- 
sion. 

Mining rights in a certain coal area were granted 
to the defenddnt Pugh, by whom they were assigned 
to the defendant Bagchi, the latter in turn makıng 
an assignment in favour of the defendants Pilcher & 
Qo, Ltd. It was subssquently discovered that the 
grant ofthe mining rights tothe defendant Pugh 
was igeffeotual to convey any such rights to him. 
In an action by the rightful owner of the mines 
against the three defendants, seeking to render them 
Hable as joint tort-feasors in respect of their working 
of the collieries: 

Held, that there was no evidence upon which the 
defendant Pugh could be held liable as a party to 
the tort committed by the defendants Bagchi and 
Pilcher & Oo, Lid, in working the mines and ex- 
tracting coal therefrom. P O Lewis Puan Evaya 
Pues v. ASHUTOSH Sen, A. I. R. 1929 P O. 69; 33 0. 
W. N. 323; 29 L. W. 449; 10 P, L. T. 155;60. W.N. 
151: 49 O. L. J. 415; 31 Bom. L. R. 702; 8 Pat. 516; 
(1929) A. L. J. 170; 56 M. L. J. 517 * 604 


————- Arts, 66,116—Suit on personal 
covenant in registered mortgage-bond—Limitatron— 
Article applicable, . 
A suit on a personal covenant contained in a 
registered mertgage-deed is governed by Art. 116, 
Limitation Aot and got by Art. 66 

When a mortgage document is registered it cannot 
be held that the portton which contains the cove- 
nant to pay is notregistered under the Act. @he 
fact that the Legislature has thought fit to edefine 
where documents are to be registered does not affect 
the queation as të the regidtration of the document as 
ea whole My, THIRUVENDIPURAM (OHENGALAMMA v, 
VERRARAGEAYA Narpo, 55 M. L. J. 505; 98 L W. 694: 
A. L R 1928 Mad. 1121; (1928) M. W, N. 873 340 
- Arts. B9, 120s—Suw for profits of 

land, against agent—Anticle applicable. 
A suit by & plaintiff for accounts of income and 











profits of the lands of the plaintiff which the defendant « th 
*. 
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was in possession ofis governed by Art, 80, Limita- 
tion Act, where there is a contract of agency be- 
tween the parties. 

If there is no contract of agency between the 
parties the proper Article to he applied to such a suit 
would*be Art 120 ln such a case limitation begins 
torun only from the date of demand and refusal eor 
the date of setting up g Bostjle title to the knowledge 
ti the plaintiff M AvYAKUTTI THEVAN v, BIGAPPI AOHI, 
A. I, R. 1928 Mad, 1236 E 364 


——- Soh, |, Art. 91—Fraud and undue influence 

«— Canegllation of deed-- Suit by heirs ~ Limitation. 

For pureoses of the Limitation Act the word 
‘plaintiff’ includes ‘persons from or through whom 
the plaintiff derives his right to sue, and a suit by 
the heirs of the executaniofa deed for cancellation 
of the deed, which is fhstitnted more than three 

ears after the date of the deed will be barred by 
imitation, if the executant had knowledge at the 
date of the deed of the facta entitling him to get the 
deed cancelled. O RAM Sumpan v. Salu PAsAD, 
9 O. W. N. 1002; 12 R.D. 731; A. I. R. 1929 Wa 

806. 

—— — Art, 99—Rent decree—Co-sharer 

depositing decree amount in Court —Sust. Yor con- 
tribution— Cause of action. 

The cause of action fora suit for contribution by 
aco-sharer who has deposited in Court the entire 
amount due under a rent-decree obtained by the 
Jandidrd, ariseson the date when the amount de- 
posited is appropriated by the Oourt to the satisfnc- 
tion of the decree and noton the date when it is with- 
drawn by the decree-holder C GARAR ALI v. ABDUL 
Owanas, A. I. R 1928 Oal. 361, 320. W. N. 1030; 49 








O. L, J. 5; 88 O. 192 134 
T——— Art. 116. See LIMITATION Act, 1508 
Sch, I, Art 66 . 340 





Art. 116—Morigagee seeking personal 
remedy against mortgagor— Period of limitation. 
In the case of a registered mortgage-deed the 
pe of limitation applicable to Pa gpplication 
y the mortgages under O. XXXIV, r. 6, Civil 
Procedure Code, for & personal decree against the 
mo oris that “prescribed by Art 116 ofthe First 
Schedule of the Limitation Act. O Buro Dass PANDE 
v, Kung BEHARI, 5 0. W. N. 1128 813 
———————— Art 120. See LIMITATION 437 
Art, 120. See LIMITATION Act, eee 


———— —— Art. 120—Declaratory suit—Ad- 

verse entry in khewat—Cause of action 

A wrong entry adverse tothe plaintiff was made 
in the khewat in 1916. lhe defendants filed an ap- 
plication for partition in the Revenfe Court on 
3rd November, 1923, on the ba&is of the 
wrong entry Onthe 16th November, 1923, the 
plaintiff sued for declaration of title There was 
no evidence ofany denial of title by the defendants 
and theonly ground on which it was suggested in 
the plaint that the defendants were interested 
in denying the plaigtifi's title was the mistake in the 
khewat. * : 

Held by Mukerri, J.—The right to sue accrued 
ohly on the filingof the application for partition 
and notearlier and the suit was not barred by 
limitation. CS 
Per Ashworth, J —On the allegd$ions in the plain 
e Üause of action arose when the adverse entry 


: + 


Sch. I, Art. 89 
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was made and the suit was barred by limitation, A 
Fagtea v. HarDHWA, 28 A.L J. 21 L,R. 9 A. 49 
.Rev.; A.I R. 1928 All. 172; 12 R. D. 20; I. I$ T.40 
All. 112; 50 A 559 177 
———- Sch. |, Art. 127. See BunbEN oF PROOP, 

DOCTRINE OF * 13 


? — A[t.139 —Ejeciment surt—Plainti f'a 


. 
— 





allegation’ of tenancy nat eatablished—Limitation of, 


suit. $ 

Where in an action to recover possession of im- 
moveable property from the defendants, on the 
sllegatipn^that the plaintiffs were the landlords and 
the defendants their tenants, and that, *the sait 
tenancies had determined within & period of 12 years 

. of the dateof the institution of the suit, the plaint- 
iffs failed to establish the relation of lartdlord and 
tenant between the parties either by payment of 
rent or otherwise, so as to bring the case within 
Art. 139 of the Limitation Act, 1908: 

Held, that the suit had been rightly dismissed by 
the lawer Ogurts as being barred by limitation. P C 
Kumar Gorrka Raman Roy v ,ÀTAL SINGH, A. IR. 
1929 P, C. 98; 33 O. W. N, 463. 29 L. W. 674; 490, 
"L.J.327; 10 P. L. T. 301; 31 Bom. L.R 734; (1929) 
A. L, 3. 246; 58 M. L. J. 562 561 


———— Arts. 141, 14 4—4À dverse possession 
against Hindu widow—Suit by qeversvoners—Limi- 
tation—Cause of action. 

Adverse possession against a Hindu widow in 
possession of a widow's estate does not bar the 
reversioners, 

Article 144 of Sch Iof the Limitation Act does 
not apply where a suit is otherwise especially pro- 
vided for. 

A, & Hindu, was succeeded by his daughters, B 
and C. The defendants who had a decree against 
B's husband sold certain properties belonging to 
A's estate in 1907 alleging that they belonged to 
B's husband. C recovered her share from them by 
a suit in 1907. Subsequently, on the death of B, C 
sued to recover g's share also as the surviving 
daughter of A. The sut was instituted within 12 
years of B's defth but more than 12 years after the 
defendants took possession : 

Held, that the suit was govermed by Art. 141 of 
Sch. I of the Limitation Act and not by Art 144 and 
was not barred by limitation. C Siva Prosan Saw 
v. BHADRAMONI Dassi, 48 O. L. J. 268; A, I. R. 1929 











Cal. 93 139 
———— Art. 142. See Psxsioxs Aor, 1871, 
88. 4, 6, 7 626 
————— Art. 144, See Aara Rent Aor, 188], 
g. 30 890 





eee Art. 144. 
1908, hal, Art 141 


Art. 144, See Pexsrons Act, 1871, 
ga, 4, 6, f ^ 


626 

Art. 144—Execution | sale— Agree- 

ment between purchaser and judgmept-debtor that 

former shall receive decree amount and release pro- 

perties purchased—Posseasion of judgment-debtor, 

whether adverse to purchaser Suit by purchaser 
for possesnon—Limitdtron. 

In a suit for possession by a person claiming 
under an auction purchaser the defendants who wére 
ihe, original judgment-debtors pleaded that the 
pu ser was never in actual possession and had 
agreed to relea@ the properties to them on pay- 
men! of a certain gum in three years in fulfsatigs 


* . 


Bee LIMITATION AOT, 
139 
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Limitatlon Aot-—1908—ocontd. 


faction of his decree and that asthe defendanta did 
not pay the amount fora period of twelve years the 
plaintiffs suit was barred by limitation > 

Held, that the possession of the defendants must 
under the circumatances*be deemed to have been pos- 
session of the purchaser and the suit was not barred as 
it was instituted within 12 vears of the date oh which 
the defendants began «o deny the title of the pur- 
chaser. A GIRDHARI v. JODHA, A. 1 R. 1929 All 541 


893 
——*Bch. 1, Art? 181—Civil Procédure Code (Act 
W of 1908), s. lk4—Application for restitution— 

Limatation—Decree reversed in appegl—A ppellate 
* decree confirmed int second appeal—Right to apply 

for restitution, when accrues—Right to apply for 

ascertainment of mesne profits—Limatation. 

The period of limitation for an applieation for 
restitution under s 114, Oivil Procedure Code, is 
governed by Art 181 of Sch. I of the Limitation Act. 

Where a decree for possession in pursuance of 
which possession is delivered to the plaintiff ig 
reversed by the Appellate Court, and the decree of 
the Appellate Court is confirmed by the High Court 
in second appeal, limitation for an application for 
restitution by the defendant tegins to run from the 
date of the passing of the decreo in the second 
appeal and not from the date of the decree of the 
firat Appellate Court. 

In goy suit there can be only one final decree 
and that final deeree is the deoree of the Court of 
final appeal. 

Whe right to &pply for ascertainment of mesne 
profita does not accrue tothe defendant in such a 
case until after delivery of possession to the de- 
fendant in proceedings for restitution Pat RAMBU 
JHAWAN THAKUR v. BANKEY THAKUR, A. I. R. 1928 Pat. 
598; 7 Pat. 794: 10P L. T. 49 476 


Arts 181,182. See Orvin Prot: 
Cops, 1908, O XXI, r. 2 (1) 581 


——— — Arts. 181, 182— Application for 
execution—Limitation—Oral agreement giving time 
to judgment-debtor, whether gives fresh starting 


potnt. 

Article 181 of Sch. I ofthe Limitation Act can be 
applied t»applications for execution only when there 
are definite circumstances which would make Art 189 
inapplicable and those circumstances do not include 
an alleged fact that the judgment-debtor had been 
given time out of QOourt, without any record of 
that fact being placed in the proceedings. 

A decree-holder made an application for execution 
on the 2nd August, 1923 n the 4th October, 
1923, he made an application to the Court stating ` 
that he had given the judgment-debtor six montha' 
time and that his application may be struck off and 
the judgment-debtor saddled with the"costs. As the 
judgment-debtor did not appear and consent, the 
Court struck dH the applicatign with costs. On the 
18th October, 1926, the decree-holder made another 
aplication for execution alleging that in view of 
t ka giving s months' time to the 
judgment-debtor his appjication not e 
limitation : e ici Lad did 

Held, that under the ciroumstares the Article’ 
applicable to the application was Art 182 and not 
Art. 181 of the Ijmitation Act and the application 
was barred A MUHAMMAD ISHAQ v, BALDEO PRASAD 

e. A. I. R. 1929 All, 608 e 894 
—— - Art. 182 (5)—Stép-in-aid of execu- 
tion,” determination of—Application to ‘include 
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interest in sum recoverable under decre& whether 

step-in-asd of execution. ; 

The determination of the question whether or 
an application is a atep-in-ayl of execution depend 
not on the stage at which the application is made 
by the decree-holder but on the nature of the appli- 
cation and the relief claimed therein. One main 
test in each case is whether it was necessary for 
the decree-holder to make the application in order 
to realise the money awarded,to himeunger the 
decree and in accordance with the decree. 

An application by the decree-holder stating that 
the officials cancerned had failed *to include in the, 
amount recoverable by him under the decree, the 
interest awarded to him by thé decree and praying 
that it may be included and his pro vata share in 
certain money deposited in Court be paid to him is 
a step-in-aid of execution. L Fina Nawak OHAND- 
Rama Nanp v. JAI Gorar-GoEAL OUHAND, A. I. R. 1929 
Lah. 103 55 


Sch. 1, Arts. 182, 183—Burma Courts Act 
(XI of 1922), s. 20—Decree of Chief Court executed 
by High Court—Limitation—Previous application 
for execution time-barred and inffructuous—Sub- 
sequent application, bar of. 

An execution application of a decree passed by 
the defunct Chief Court of lower Burma is gowerned for 

urposes of limitation by Art. 182 and not Art. 183 of 

I of the Limitation Act, though it is made to the 

High Court of Judicatureat Rangoon. The object of 
5.26, Burma Courts Act, is simply and solely to provitle 
for the execution of decrees ofthe Chief Court by 
the High Court which has succeeded it, It is not 
intended that a decree of the Chief Oourt should 
come under a different Law of Limitation simply 
because it is executed by the High Court. 

Where a previous application for execution is 
barred, a subsequent application for the same ob- 
ject is also barred and the mere fact thatan order 
was passed for the issue of a warrant ex parte 
though the warrant was never issued, cannot 
validate the application and pravent the operation 
of the Law of Limitation. R Firm ALIBHAI MonAMRD 
v. Manomep NOORMAHOMED, 6 R. 500; A. I. R. 1928 
Rang. 317 674 


Madras Estates Land Act (| of 1908), ss. 189, 
190, 205—Cwil Procedure Code(Act V of 1908), 
s, 115— Government of India Act, 1919, (9 & d0, Geo. 
Y, c. 101), s. 107— Decisions of Board of Revenue 
under s8. 189, 100 and 205, Estates. Land Act, whe- 
ther subject to revisional gurisdiction of High Court 
—~Board of Revenue, whether Court subordinate tq 
High Court. 

Per Phillvpsand Odgers, JJ., (Venkatasubba Rao, J, 
dissenting) — The High Qourt, in the exercise of its 
Te aab jurisdiction either under s., 415 of the Oivil 
Procedure Code or s 10$ ofthe Government of India 
‘Act ofi0lühas no power to revise orders passed 
by the Board of Revenue under Chap. XIor s. 205 of 
the Estates Land Acts — . . 

Per Phellips, J®@-There is*no definite constitution 

«of the Board of Revenue as a Curt and ifitis 
deemed td'be a Court in that it arrives ata judicial 
decision, yet there is no authority for holding that 
itisa Civil Court within the meaning ofs. 3, Civil 





Procedure Code, or that abisa Court subiect to the , 


appellate jurisdiction orunder the superintendence 
of the High Court . | 
Per Venkatasubba Rao, J ,(contra).—The following 


INDIAN GASES, - 


[1929 


Madras Estates Land Aot—coneld, 


deaisions ofthe Hpard of Revenue are subject to 
ihe revwional jurisdiction of the High Court: : 

(1) Alladjudications unders. 190, Madras Estates 
Land Act, as they necessarily arine out ofsuits or 
applications specified in s. 189, cls. (1) and (2) of the 
Act 


QU. | | 

(2) Adjudications under s. 205, Madras” Éstates 
Land Act, so far as they reldte to matters arising out 
of suits or applications specified in s. 180, cla. (1) and 
(2) of the Act . 

What are termed Revenue Courts under the Madras 
Iigtates d Act are sybject to the High  Oourt's 
power of Syperintendence 

The Revenue Officers having been, by the very 
terms of the Act, censtituted Courts, when hearing 
certain suits or applicationa,it is A necessary corol- 
lary, that the Board, govefned as it is by the same 
rules of procedure, shduld also be deemed & Court, 
when dealing with the same matters at a later 
stage. 

Every Revenue Court is a Civil Ceart i the 
wider sense of that term and the Board isa Court 
subordinate to the High Court under s. 115, Civil, 
Procedure Code. 

Because two tribunals have equal powers of revision 
it does not necessarily follow that they are tribunals 
of equal rank. M  RaauuNADHA PATRO v. GOVINDA 
Parro, A. T. R. 1995 Mad 1032; 55 M. L. J. 788 161 
Madras Local Boards Act (XIV of 1920). See 

Pengu Cops, 1860,58 19 817 
— —— 8.193, Sch. Vil—License for business within 

Union Board limite—Taluk Board President, right 

of, to issue notification under s. 198 

Under s. 193, Madras Local Boards Act, the 
authority which isto notify that a license for the 
pups mentioned in Sch. VII of the Act should 

e obtained, is the Taluk Board and the license haa 
to be obtained, if the business is te be carried on 
within Union limita from the President of the Union 
Board, and if the business is to be carried on outside 
the Union limits but inside the Tgluq Board limits, 
from the President ofthe Taluq Board M PRESI- 
DENT OP THE Union Boarn v. RaaasumSa Arar, 30 Cr. 
L. J. 367 824 


Malabar Law—Karnavan of tarwad, omission of, to 
contest appeal, whether amounts to negligence— 
Ex parte decree, binding character of. 

An ex parie decree passed against the karnavan 
ofa Malabar  tarwad is just as much binding 
on the other members ofthe tarwad until it is set 
aside as any other decree passed after contest. 

The mere failure of the karnaran to “contest an 
appeal when there is no negligence or fraud -or 
collusion is*not such gross negligence on hjs part as 
to render the decree in appeal not binding on the 
tarwad. M AKKaLt THIRUYANGADAN MAMMAD v. 
CHATHAMKARA AMMAD, A. T. R. 1929 Mad 89 230 

Tiryas of Calicut—Makkathayam Law— 

Impartibility, custom of. 

The Tiyyas of Oalicut in Malabar follow the 
Makkathayam Law. But Makkathayam Law means 
merely a system of inheritance by sons distinct from 
Marumakkathayam lhw, a system ‘of inheritance by 
daughters, and, in itself,it imports no custom one 
way or the other onthe question of pantibility. 

Where a custom of impartibility is proved bye 
evidence to prevail amongst the members ofa tom-, 
munity, effect must be given to theesame. M Vysyam 
eKANDEYAL v. NRELAMBALATHI ANDI, A. I, R 1929 Mad. 
508 .- 8 338 

Pd 
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Maltolous prosecutlon—Applicationy yor sanction 
to prosecute, whether amounts to ‘prosecution —"Pro- 
seculion, meaning of—Coniimuaton of prosecu- 
ton which 1 not originally mabewus afjen Kdis- 
covery that charge is false, whether actionable— 
Crununal Procedure Code (Act V of 1898), s. 195. 
[nstitution of proceedings for obtaining sanction 

to prosecute a person, under s 195, Oriminal Pro- 

ceffure? Cede, maliciously and without reasonable and 

provapie qatise ambunts te malicious presecution. z 
Even if proceedings before a Oivil Court for 

sanction to prosecute are regarded as civil proceed- 

ings they may sustain an Action for malicious pro- 
gacution “inasmuch as the word ‘prosecution’ in- 
cludes such civil actions as may be the @ubject bf 

a suit for malicious prosecution e 
The continuance of &,prosecution which was not 

at the outset malwious, after it "is discovered that 

the facts upon which it wag based are not true may 
give risetoa claim fordamages for malicious pro- 
secution. 
The definition of ‘prosecution’ is not confined to 
rogecution, before a Magistrate or a Orimimal Court. 

i a judicial Tribunal is moved which has the power 

to take criminal action against the person charged 

“ the requirement of law is satisfied and aclaim for 
damages for malicious prosecution will arise. C 
RABINDRA Nata Das v. JOGENDRA OHANDRA DeB, A. I. 
R 1928 Oal. 691; 48 C. L.J.339; 33 O. W.N. 79; 56 
Q. 432 . 796 
———— Making false report to Police, whether 

amounts to prosecution—Report false to defendant's 

knowledge—Plea of reasonable and probable cause. 

In a suit for damages for malicious prosecution 
when it is shown that the defendant had made a 
report to the Police against the plaintiff and had 
appeared as complainantin the case, the defendant 
must be held for all practical purposes to have pro- 
secuted the plaintiff. The defendant iu sucha suit 
cannot be held to have had any reasonable and 
probable cause for making the report against the 
plaintiff when it is found, as a fact, that the charges 
made by him against the plaintiff were false and that 
they were false®to his knowledge. O GAJRBAT v. 
OuaNDRIEA PEraHAD, 50 W, N. 1039 501 
Marrled Woman's Property Act (lll of 1874), 

8. 6. See LirB A8SURANCH 658 
Maxim —No one can take advantage of his own 

wrong. See Company Law 636 
Meeting, power of, to adjourn itself. See Company 

Law 636 


Merchandise Marks Act (IV of 1889), 8. 15— 
‘Offence’, meaning of —Infringement continuing for 
several Years — ecution in respect of offence com- 
enitted within three years, competency of. 

The word ‘offence’ in s. 15 of the Merchandise 
Marks Act «negans the particular offence charged and 
not the aet of infringement generally, and a person 
can, be prosecuted under the said section within three 
years of the commission of the offence with which he 
is charged or within one year of the fist discovery 
of tkat offence even though .he hasebeen infring- 
img the mark for severul years. C AKHOY Kumar 
Dey v. EurgRonR, A I, R. 1928 Oal 495; 32 0, W.N. 
699; 30 Or. L. J. 262. 6 . 131 


Minor—Arbitration—Reference by, guardian on 
e behglf of minor agreeing to abide by" decision of 
majoruy of arbitrators, legality of. 
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Minor—coneld. 


decision eof the majdrity of the arbitrator, M 
LENKA POLIPILLAY v, KARET AMUMANNA, A L R. 1929 


Mad. 144 p 367 
suit to seb aside decree against—Pleadings. 
See HINDU Law s . 881 


Minorify—Evidence of age~Statementa of living 
persons andentry in school register, admissibility 
of Bvidence Act (I df 1873), ss. 11, 82, 85. 
Statements ofliving persons who have not been 

examineg ae witnesses are inadmisssble in evidence 

undere 32 of the Evidence Act, and they cannot be 
held admissible under s 11 of the Evidence Aot. 

e An enityin a #chool register as to the age ofa 

scholar, which is made on information aipelied by 

the deceased father of the boy 18 admissible in 
evidence under s. 32 (5) of the Evidence Act 

An entry as tothe age of a scholar in a school 
regester is an entry in a public register made by 

a public servant in the discharge of his official duty 

and as such admissible in evidence under s 35 of the 

Evidence Act. O Munna Lan v. WAMESHRI Dat, 5 

O W. N.1111, A. I. R. 1929 Oudh 113 801 


Mortgage —Claim for higher rate of interest on basis 
of written agreement executed simultaneously with 
morigage—Claim not given in plaint but in oral 
pleadings and issues, efect of. 

here, a mortgagor executed a separate written 
agronment agreeing to pay a higher rate of interest 
on the mortgage-debt and therehef regarding the 
higher rate of interest agreed to be paid was not 
cmimed in the plaint but was put forward in oral 

pleadings and the issues: ° 
Held, such a relief ought not to be granted. O 

Rawat Sarva BAHADUR SINGE v GUR Prasan, A. I. R. 

1829 Ondh 303 309 


Foreclosure decree — Extinguishment of 
mortgagor's right to redeem—Mortgagor seeking to 
redeem after lapse of many years—-Effect of ac- 
quiescence in mortgagee's possession as owner, 

After the passing of a foreclosure decree, and 
before the expiry of the prescribed period allowed 
for payment of the mortgage-debt, the defendant 
(mortgagor) surrendered possession ofthe property 
to the mortgagee, in lieu, apparently, of the amount 
due under the decree, and the mortgagee and his 
successors remained in unchallenged possession of 
the property for forty-five years and expended 
large sums inimproving and rebuilding: 

Held, that a suit by the representatives or assignees 
of the mortgagor hrought after the lapse of forty-five 
years to redeem the said mortgage, was liable to be 
dismissed, inasmuch as the mortgagor acquiesced in 
“the position that the mortgagee was entitled to hold 
the property as his own and that it wasno longer 
necessary for the latter to execute fhe foreclosure 
decree £ 

Held, turthef, that in any evgnt, a mortgagor seek- 
ing to redeem after a foreclosure decree is bound to 
dso within a reasonable time, and is not entitled to 
waitfor more than forty-five years. 

Quære.—Whether befqre the anactmeni of the 
Tranafer of Property Act, 1882, and the @vil Pro- 
cedure Code, 1908, (O. XXXIV), a deereo ig a fore-* 
closure suit, though absolute in form, and directing 
the property to bọ foreclosed on failure to pay the 
principal, interest and costs within the time allowed 





* Ah award made on a reference by the guardign* required a further applicatfbn, either by way of pro- 


of minor canfiot be held to be illegal merely 
because the guardian had agreed to abide Uy the 


* * 


E in execution or otherwise; to give it finality 
and to'barfnally the mortgagor's right to redeem, 


* 
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Mortgage—contd. Mortgage-qntd. 
P © Krsgavrao VASANTELO ,VrjAYXAR v, NANABHAT in determining the proportionate amounts to ba 
BApANAND, A I. R. 1929 P. 0.61; 33 O. W. N. 402; 99 charged one the evarious mortgaged properties. R 
L. W. 472; 49 O. L. J. 315; 6 O. W. N. 299; 81 Bom. NYAUNGLEBIN Oo-oPERATIVB BANK v. Mauna Ba U., 6. 
L. R. 696 . b74 R 417; A I. R 1928 Rang. 266 290 
— ——— Mortgage by way ofeconditional sale—Oral Redemption — Accounts —Profits collected 


evidehce of intention of parties, admissibilgty of. 

Whera the intention of the parties to a deed which 
purports to be a mortgage py way of conditional 
sale is clearly expressed in the deed itself, it is not 
open to the Oourt to admit oral evidence to show 
that the intention of the parties was fo oreste an 
out-and-out sale, C BIMALA OHARAN RUDRA v. ABRUL 
RAHAMAN DALAL, A. I, R. 1928 Cal 825 81 


* 

Mortgagee entering ifto possession as full* 
owner after invalid forecloswre proceedings —Swuit 
for redemption after 12 years—Limitation— Adverse 
possession —Bengal Land Redemption and 
Foreclosure Regulation (XVII of 1806) $ 
Where& deed of mortgage under which the mort- 

gagee was not entitled to possession contained a pro- 
vision that the mortgagee would be entitled to take 
foreclosure proceedings and enter into possession as 
full owner in default of payment of the mortgage- 
debt by the mortgagor: and the mortgagee took pro- 
ceedings for foreclosure under the Bengal Land Re- 
demption and Foreclosure Regulation of 1806, and 
obtained possession of the mortgaged property, and 
the heirs of the mortgagor, more than twelve years 
after the date on which the mortgagee obtained 
such possession, sued to redeem the mortgage on 
the ground that the foreclosure proceedings were 
invalid: e e 
Held, that ‘the possession of the mortgagee from 
the dateon whieh he took possession as full owner 
after foreclosure proceedings was adverse to the 
mortgagor and thesuit was consequently barred 
py limitation, A Luont Rar v. JAGARNATH Sano, 26 
A.L. $.149; A, I. R. 1928 All 197 187 


Provision postponing redemption for 99 
years, whether clog on redemption. 

A provision in a BANI DAN mortgage-deed 
postponing redemption for a period of 99 years is 
not in itself, a clog on redemption, where it is neither 
unconscionable nor has the effect of making redemp- 
tion impracticable on the expiry of theterm. O 
BALDBO v. Losar, 5 O. W. N. 1091; A. I. R. 1929 Oudh 
54; 4 Luck. 203 811 


— Purchase by mortgagee of part of mort- 
gaged property—Discharge of proportionate share of 
mortgage-debt-—Calculatvon of — proportion—V alue, 
whet to be calculated as on date of mortgage or 
of purchase. . 

Where & mortgagee prenns i part of the mort; 
gaged property at a Court auction subject to the 
mortgage, hisgpurchase has the effect of discharging 
a proportionate share of the mortgage-debt, and the 
amount so discharged bears the same ratio to the 
whole mortgage-debt asthe value of the property 
purchased bears tothe value of the whole of jhe 
mortgaged property. 

Whore properties igcluding a half finished fiouse 
and hougp-site were mortfeged along with other 
eproperties and the mortgagees pujthased the house 
and hous&site “after the completion of the house, 
and it appeared from the mortgage-deed that the 
parties had in contemplation atethe time of the 
mortgage that the building should form part of the 
mortgaged property : : 

Held, that the value of the house must be congidered 








* 


by kambardar—Fatlure of mortgagee to receive 

profits from lambardar-—Mortgagor, whethen liable 

to make up deficiency on, redemption—Suppression 
e of accounts—Presuntption against mortgdyee—Mort- 
gagor's right to surplus — profits—T'ransfer of 

Property Act (IV of 1882), 8 76. 

A stipulation in a mortgage-deed that if the 
pyofits of the property mortgaged be found: to be 
insufficiené, the mortgagor shall pay the deficiency 
in interest from yéar to year cannot apply toa case 
where the „profita Rave not dn fact decreased, but the 
mortgagees have, owing tò their own default, failed 
to recover them from fhe lambardar : 

Where a mortgage& deliberately withholds his 
accounts he would be liable prima facie to be 
debited with the total amount which ought to have 
been recovered on the basis of the gross €ental After 
deducting the necessary expenses and land revenue 
ete, . 
But where the mortgagee has no right to make 
direct collections from the tenants, and auecbeds in 
establishing that the total amount collected by the 
lambardar from the tenants was smaller, it will 
be justand equitable to make him liable for the 
proportionate share ofthe amounts so collected and 
realisdd, and not hold him- liable for the amounts 
which remain unrealised by the lambardar. 

Where a mortgage-deed did not contain any 
stipulation that the mortgagee was entitled to take 
the entire profitsin lieu of interest, but contamed 
a provision that if the profits were short, the de- 
ficiency would be paid by the mortgagor and in a 
sult for redemption the mortgagee insisted on an 
account being taken : a 

Held, that it was only just and equitable on taking 
accounts thet if in any particular year there was a 
surplus that should be credited toghe account of the 
mortgagor A RATAN Der Kunwar v SHER SINGH, A. 
I. R. 1929 All, 260, (1929) A. L J. 21” 876 


Suit by mortgagee without impleading 
subsequent purchaser— Purchaser's suit for redemp- 
tion—Amount payable, caltulation of—Transfer of 
Property Act (1V of 1882), ss. 85, 89. 

Where a mortgagee obtains a decree on his 
mortgage without impleading a purchaser of the 
mortgaged property and the purchaser subsequently 
seeks to redeem the property from the mortgagee 
on the ground that the murtgage-decree id not bind- 
ing on him, his rights and liabilities on redemptron 
must be determined on the basis of the mortgage- 
deed itself and not on the basis of the decrte obtained 
by the mortgagee, Pat Jaceswar Manpawy RIDHAR 
Lat ADITYA DEB, A. I R.1928 Pat. 589, 8 Pat. 216; 
10 P. L. T. 417 216 

Suit for redemption—Dismissal for default — 
Subsequent fut for redemption—M ortgagor's right to 
redeem till mortgage 18 extinguished. 

Untila mortgage has been extinguished finally 
there would be a rep@&ted cause of action to sue for 
its redemption. The dismissal ofa suit for redemp- 
tion for defaulteunder O. IX, r. 8, Civil Procedure 
Qode, will not, therefore, operate as barto £ gub-° 

,8equent suit for redemption, A Bisugsawar UPABHIA. 
v. JAGDESAWAR Prasan, A. L R, 1929 dll. 231, 13 R D. 


45 e 186 
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Transaction void ab initio—Sutt for re- 
demption—Duty to restore benefit Beceived, 

* The heirs of a mortgagor cannot recovêr pro- 

perty which is mortgaged bya deed which is void 

ab initio, without restoring to the mortgagee he 

beñefit received O RAMPAL Sinan v, RAM TAWAKKUL, 

A. 4. Re 1929 Oudh 320 503 


— — Usufructüary mtorigage— Failure of — mort-, 
. gagee to pay malikana due to third party-—Mortgagor, 
whether entitled to call for account—Right to 
mere indemnity—Tyansfer of Property Act (IV 
of 1888), s. 77. , 
A usufructuary mortgagee who has sagêd to pty 
a certain amount out of the pro&ts as malikana to 
& third party is not bound to unt to the mort- 
gagor merely because hi has dated tb pay the 
malikana. The utmost that the mortgagor can be 
allowed to claim in such a cave is that he should be 
indemnified against the contingency that a valid 
claim for arrears of malikana may be made against 
him gafter Mis recovery of possession. Pat RAGHUBAR 
NARAYAN OHAUDRURI v. MOHIT Narayan JHA, 7 Pat. 44; 
SA 1. R. 1929 Pat. 37 473 


Muhammadan Law--Dower—Fizing of dower 
after” marriage. 

nder Muhammadan Law dower could be fixed at 

a period later than the celebratiog of the marriage 
where it has not been fixed at the time of marriage. 
O Auma Bost v. MUHAMMAD IBRAHIM, 5 O. W. N. 1077 
504 
applicability 


GIft—Doctrine 





of mushaa, 


of. 

hough the doctrine of mushaa is not a favoured 
one and the original strictness of the rule has been 
considerably cut down, it cannot be entirely ignored 
by the Courts 

Where a Muhammadan made a gift of his pro- 
perties to his three sons in equal moieties, but the 
properties remained undivided and were ad- 
ministered by the donor till his death and after his 
death by one of thesons : 

Held, that the gift offedded against the rule of 
Muhammadan w asto mushaa and as to transfer 
of possession and was consequently invalid. Pat BIBI 
BiLki v. WAHID ALI, 7 Pat. 118; A, I. R. 1928 lat 
183; 10 P. L. T 402 . 204 


Hanafi School—Divorce—Forms of divorce 
—Talak-ul-bidaat by single declaratson— intention. 
According tothe Hanafi School of Muhammadan Law 

talak is of two kinds, talak-us-sunnat and talak-ul- 
bidaat. Tqlak-us-sunnat is effected in accordance 
with the rules laid down in the traditions (eunnat) 
and is regarded as the regular or orthodox form 
of divorce. Talak-ul-bidaat is the irregular form of 
divorce, buf'it is the most common and prevalent 
method of @issolving marrage. T'alak-us-sunnat is 
again sub-divided into (1) ahsan—very proper— and 
(ii hasan-— proper. Talak ahsan is effected by a 
single declaration of talak followed by abstinence 
from sexual intercourse for the period of ddat. 
But in the chse of talak hasan it is necessary to 
repeat the declaration of talak three times, once 
during each su$cessife tohr” (period between 
‘menstruations) and to abstain after Rronouneing ys 
first formula from the exercise of Confugal rights 
until the third pronouncement. The talus ui bidaat 


is effected by a declaration of talak repeated three e not 


times in immedifte succession or at intervals within 
ene Pol, Both the nodes of ialak-umsunna? gives 
. 


4 . 
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Muhammadan Law—contd. 


the husbgud en opportunity of changing his mind, 
for in neither case does the divorce become absolute 
until a certain period has expired. In the case of 
ahsan there isthe period of iddat, while inthe case 
of hasan there is thee period of two tohrs within 
which the husband can re-consider his decisión. But 
talak-ul-bidaat becomes irrevocable as soon,as itis 
pronounced and gives no locus panttentie to 
the husband. It ig not necessary to repeat the 
formula of divorce three times and even & single 
declaration 48 suffictent to dissolve the marriage, if 
the intention to make the divorce irrevocable is 
clearly indicated. order to ascertain this inten- 
tion ıt is of vital #mportance to know the exact 
words used by the husband. L GHULAM Mony-op- 
DIN Kaan v. KnizaR Hossain, A. I.R. 1929 Lah. 6; 30 
P.L. R. 7 74 


—se-——— Person appointed as manager of endowment, 
whether rautwalli—Drsmissal of such person, legality 
of-—Power to appoint, whether wnvolves power to 
dismiss—Succeeding manager's right to continue 
sutts—Civil Procedure Code (Act V of 1908), 
0. XXII, r. 10. 

A person who is selected by advertisement and 
appointed for a Specified period as the manager ofa 
Muhammadan religious institution by a Committee 
appointed under the Religious Endowments Act, 
1883, for dhe m ent of the endowment, is not 
a  matwali as understood by the Muhammadan 
Law, and can be dismissed by the Committee in 
accordance with the terms of his appomtment. 

Where such a person is dismissed during the 
pendency of a suit to which he is a party, his 
successor who is appointed by the Committee is 
entitled to be substituted in his place as a party to 
the guit. 

Ordinarily the authority which has the power to 
appoint an officer has also the power of dismissal. 
G AJAZ Hossain JAFRI v. ALTAF Hossain, A. I R. 1928 
Oal Bol 413 


when 





Pre-emption—Second 
dispensed with, 

In order to dispense with the necessity of Talab-i- 
istishhad, the Talab-i-mowasbat must be accompanied 
by the formality that is prescribed under the 
Muhammadan Law as to the invoking of witnesses, Q 
HaarrruLLA v. KARIM Bux, 480, L., J. $48; A.I R 
1929 Jal. 136 155 


-t Shila Law—Imputation of  adultery— 
Retraction by husband—Dnissolution of marriage 
tie~ Husband making no attempt to substantiate 
accusation—Reiraction, when suzicient and valid 

* —Decree for divorce by Britwh Courtse— Guiding 
principles Husband availing locus penitentim, 
effect of —Lian entitling wife to diworte— Conditiona 
precedent D 
Under Shia*Law a valid retraction by the hus- 

band will nullify the effect Sf an imputation of 

ad@ltery on the dissolution of the marriage tie. 
Where a husband from the first moment admits 
the accusation of adulgery ‘made by him and 
although he tries,to explain the cuffumstan@es under 
which he made ıt, makes no attempleto suþstantiate 
it and on the contrary expresses regret for it, there 

is a sufficient and valid retraction and the fact o 

the husband raising a plea that true accusatiqn doe, 

give rise to any chuse of action cannot b, 

regaraed as detracting from the validity of his re. 

iractiorf 


demand, 


958. 
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Although the truth or falsity of the charge of 
adultery has to be determified at the present day 
according to the rules of evidence and the pro- 
cedure governing British Courts of Law, yet when 
the wife appeals to the Qourts of Law for dissolu- 
tion of,marriage on this gfbund, the husband is 
allowed a locus penitentie before the martiage is 
dissolved and if he avails himself of this locus 
penitentia he may be liabbe for punishment for 
slander or defamation but the marriage cannot be 
dissolved. 4 

One of the’ conditions laid down urfder the 
Muhammadan Law in respect of lian entitling wife 
to a divorce is that she should be innocent and if 
ihe acausatién is true the wife cannot maintain a° 
claim for divorce on that ground. O Faxuar JAHAN 
Bream v. MOHAMMAD HAMIDULLAH Kuan, 5 O. W. N. 
936, A.I R.1929 Oudh 16; 4 Luck. 168 314 
— — WII|—Will dealing with more than one-tird 

of testator's estate, legality 

validity of. 

Under the Muhammadan Law, a bequest cannot 
exceed one-third of the teatator’s property. 

Under the Muhammadan Law adult heirs are 
entitled to the unrestricted enjoyment of the pro- 
perty that they inherit and a Muhanfmadan testator 
cannot by a testamentary disposition reduce or 
enlarge the shares of those who are entitled to 
inherit. e 

Personal trusts are unknown to Muhammadan Law 
except in the form ofa wakf. R B. O. Jarwa v. H. 
H. Yaooos ALLY, 6 R. 542; A. L R. 1928 Rang. 307 

e 303 
Nafa Nuqsan. See Hrispu Law 45 


Native Princes—Right to hold property in British 
India—Naturalization Act, (88 and $4, Vict. c. 14 
1870) —A lien —Indsam Chief, whether alien. 

These is nothing to preventa ruler of a Native 
State from owning immoveable property in British 
India. The Oourts cannot recognise any circular 
issued by the Executive Government prohibiting rulers 
of Indian States from acquiring immoveable pro- 
perty in British India unless that circular has the 
sanction of some law binding on the Courts. 

A ruler of an Indian State who is in subordinate 
alliance with the British Government is not an 
alion within the meaning ofthe Naturalization Act. L 
MaHARAJA or FARID Kor Stara v. ANANT Ram, A. I. R. 
1929 Lah. 1 62 


Negotlable Instfuments—Forged endorsement— 
Renewal of instrument vn endorsez's name—Bona fide 
holder of new instrument, whether affected by m- 
validity of old instrument—Renewal of nsiru- 
ments, effect of. 
A forged endorsement of a negotiable instrument 

being no enddérsement at all, all subsequent endorse- 

ments would be inoperétive and invayd. 

But where the make of an instrument cancels the 
same and issues in its place a fresh instrument,to 
endorsee, a bona fide holder of the new instrument 
is not affected by the invalidity of the entorse- 
ments on the pig instrument. 

Per Blickwell, J —Yhe questione whether the re- 

*"newalof a billeught to be regarded merely as the 
fruit of the original bill must depend on the cir- 
cumstances of each particular case, 

An kmprovement Trust issued certain debentures 
jn the form of promissory notes. A beeame a holder 
n due course of* seme of these dobontures., B got 


of—Personal trusts, 


INDIAN OASES. 


nga) 


Negotlable instruments—concid. 


* 
the “instruments endorsed in his own name by 
forging the signature of A, and endorsed them over 
to C "The*debehtures were consolidated and re- 
newed by the trust in C's name O subsequently" 
endorsed them over to D for consideration A sued 
D for recovery ofthe debentures or their value: ,' 
Helt, that whatever might have been the rights of 
A against C, A had no cause of action evÜatefer 
against B Msreqayriaa BANK OR" INDIA v. 
“MaASCARENHAS, 30 Bom. L. R. 1210; A. I. R. 1928 Bom 
407; 52 B, 792 383 
Northern india CanaFand Drainage Act (Vill 
0f 1873), ss. 8, 67. See Actor STATE ^ 727 


Saths Ali (X of 1873), s. 9—'Party’, meaning of— ` 


Agreement by dulg authorised agent to abide by oath, 
validity of. e * 
The word ‘party’ ins. 9sof the Oaths Act includes 
a duly authorised reprÉbentative and it is com- 
petent toa duly authofised agent to make an offer 
to abide by an oath. O AMIR v». MOHAMMAD BAKHSH, 
5 O. W. N. 1070; A. I. R. 1929 Oudh 56 759 
e 


Occupancy tenancy—Succession 
So far asthe question ofthe right of inheritance 
and succession is concerned, a proprietary interest in” 
immoveable property stands on the same footing as 
the interest of an absolute occupancy tenant of his 
holding. N MAHAPAT v. Maxunp Rao, A. I. R., 1928 
Nag. 329 e. 454 
Official Receiver, whether personally ARM E 
5 


Cosge 
Oudh Criminal Rules, r. 14. See ORIMINAL Pro- 
OEDURB OODE, 1898, s. 297 814 


Oudh Rent Act (XXII of 1886), s. 5b—' Transfer, 
meaning of-—Occupancy holding, whether | dwwisible 
among co-heira. 

A transfer in law must be deemed to imply a 
transfer by a person entitled to that property in 
favour of a person having no title othórwise. 

Where a holding is chimed by different heirs of a 
deceased occupancy tenant or where the occupancy 
tenure forms part ofthe property of a joint family 
of co-tenants and a division takes place amongst such 
persons it cannot be held that the trafisaction amounts 
to a transfer. O Raman Sines v. DILLA Singa, 13 R. 
D. 50; A. I. R 1929 Oudh 334; 4 Luck. 243 803 
— ——— Chap. VII-A, S. 107—Reswmption of 

rent-free land—Decision by Revenue Court that 

land had lost the character of grove, finality of 
~—Jurisdiction of Civil Courts. 

The decision of a Revenue Court that a plot of 
Jand sought to be resumed under the provisions of 
Ohap. VIJ-A of the Oudh Rent Act, 18:6, had lost 
the character of a grove, is final and cannot be 
assailed in ethe Civil Court. 

A grove-holder is neither a tenant nox chn he be 
treated as such since he does not pay rgnt, nor can 
he be considered to be liable to pay rent, until rent 
has actually been assessed upon the said land. O 
Suro Sacar v LaoHHMAN, 5 O. W.N. 1085; A.I'R. 
1929 Oudh 60,12 R D. 742 753 

+ — ——— $8. 108 (2), 127—Suit for arrears of rent 
and ejoctment-—-Order of ejectment under s. 127 
(2), uf appealable, e ë e 

order of ejectment passed under s. 127, cl. (2), , 

Oudh Rent Ach, 18 merely a consequential relief fo 

lowing upon a decree for arrears of rent passed in 

the case of a person who ıs not a tenant bute has 

“been treated asa tenant for the purposes ofs 127 

ol. (land though tha decreo in such acasa i» ono 


. ? 


- 
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Oudh Rent Act—coneld. 


e 
under a. 108 (2) and is appeslable to the Civil Courts, 
there is no separate appeal inst the order of 
ejeetment, O Ram BAHADUR SINGH v. DHABAM Ras 
* Siwan, 5 O. W. N. 1126; 12 R.D. 766; A.L R. 1929 





Qudh 79 761 
s 85, 121, 135— Suit for rent wn respect of 
Properties situate’ within different jurisdaction— 


Proper forum, e D 
_ Asut finder the Oudh Rént Act for profita relat-* 
ing to propefties situated within the jurisdiction of 
different Courts may be instituted in any Uourt 
within the local limits of whose jurisdiction any 
portion’ ofthe property is situate, provides that in 
respect of the subject-matter of the suit*the entire 
claim is cognisable by such Qourt, O CHANNAN KUER 


i aaa Sinay, 14 R. D: 130; A.*I. R, 4929 Oudh 


775 
8.127, See Ocpu Rap Aor, 1886, s. 108 e 
7 





$.127—~Receipts issued in deceased tenant's 


name and defendant shown as person making pay- 
m&it—TeRancy, inference of—Hrroneous admission, 
value of. ? 


+ Where receipts for reni are issued in the name of 
a deceased tenant and the name af another person ap- 
pears only under the heading,of person actually makin 
payment, there is a strong inference that the landlor 
dia not intend to treat the latter asya tenant who can 
be sued under s. 127 ofthe Oudh Rent Act. 

No weight can be attached to an erronsoys ad- 
mission. O Sapuwoov. Baru, 12 R. D. 708; A.I. R. 
1928 Oudh 333 : 768 
Paper books, admissibility of. . 

The printed paper books relating to a case are 
not admissible as secondary evidence of the records 
ofthe case in the absence of proof that they are 
true copies of the original records. Pat Sanroxur 
MANDAR v, Rawmeuwar Sinag, 7 Pat. 187; A. I. R. 1929 
Pat 41 469 


Paper Currency Act (X of 1923), s, 25—Pro- 
missory note payable on demand to A or order, 
validity of —8. a object and scope of. 

The real test determine whether a promissory 
note contravenes s 25 of the Paper Currency Act 
is whether the promissory note is payable to any 
person whomay be in possession thereof without 
an endorsement, 

A promissory note payable on demand to A or his 
order does not offend against the provisions of the 
said section. A AJODHYA Prasap v RIKHNATH, 26 A. 
L. J. 535; A. I. R. 1928 All. 305; 50 A. 764 190 


Pardanaghin. See Oir Proospcre Conk, 1908, 
95 


8.132 
Partition between holders of superior ami subordi- 
nate yniereste, 


There cam be a partition between parties the 
interest of one of whom is subordinate te that of the 
others G MaoNEIL & Co. v BARODA SUNDARI DENI, 
48 O. L J. 374, A I. R. 1929 Cal. 83; 33 C. W. N, 526 

° 142 
881 


e. 416 

«Penal Code (Act XLV of 1860), 8. 19—Criminal’ 
Procedure Code (Act V of 1898), s* 197— Madras 
° Local Boards Act (XIV of 1020)-—Rules for conduct 


Partnerships See Hixnu Law 
Part-performance, See VENDOR AND PURCHASER 
e . 


. of * Elections, r. 4—~President of Union Board, e 


whether ‘publie  servant'—' Legat 
medhing of—Union 
* 


proceedings’, 
* . 


GENERAL INDEX. 


Board President  vejewiing . 


* 959 


Penal Code—contd, » 


nomination paper on ground of allegation of leprosy 

of canWidate—Complaint of defamatron—Sanctton 

of Local Government, whether necessary. 

Under s. 19, Penal Oodp, "Judge" denotes not only 
every person who is officially designated asa Judge 
but also every person Who is empowered byelaw to 
give, in'any legal proceedings, civil or criminal, a 
definitive Judgment or a judgment which,’ if not 
appealed against, would be definitive, ora judgment 
which, if confirmed by some other authority, would 


be definitive * J 
“Legal proceeding" in s 19 of the Penal Oode 
m a proceeding regulated or prescribed by law, 


which a judiciale decision may or myst be given. 

A. President of a Union Board when accepting or 
rejecting a nominatiðn, under r. 4 ofthe Rules for 
the Conduct of Elections, to à Union Board under 
the Madras Local Boards Actis givinga definitive 
judigial decision in a legal p 

The President of a Union Board after examining 
a nomination paper of a candidate st an election to 
a seat in the Drion Board rejected it on the ground 
that he was a leper and hence disqualified under 
8. 55 ofthe Madras Local Boards Act and published 
the same on the notice-board postponing the 
election soas iB give an opportunity to the candi- 
date to produce a certificate of fitness from 4 
Surgeon, Ona complaint for defamation against the 
Presidentaby the candidate under s. 500, Penal Code, 
without the sanction of the Local Government : 

Held, (1) that the President of the Union Board was 
not a public servant “who was not removable save 
by*or with the sanction of a Local Government or 
some higher authority" within s. 197, Oriminal 
Procedure Code, inasmuch as he was removable under 
8.41 of the Madras Local Boards Act by the Pre- 
sident of the District Board; 

(2) that the President acted ina legal procgeding 
and purported to act in the discharge of his official 
duty in publishing his notice and the Magistrate 
could not take cognizance of the complaint without 
the sanction of the Government, and the proceedings 
were hable to be quashed. MAN. P. U. B TIRURI- 
LORE v. KANNIAPPA OHETTIAR, A. I. R. 1929 Mad, 175; 30 
Or. L. J. 365 817 


— ——— 88. 34, 302, 325 —Beating with dangs— 
Death from shock of multiple injuries—No fatal 
anjury—Offence. 

The accused, three in number, beat the deceased 
with dongs. The medical evidence showed that the 
deceased died of shock from multiple injuries which 
included a fracture of five ribs, none of the injuries, 
in itself, was such as cowld be called a fatal in- 
jery Further, 16 was not possible to say that any 
particular injury was the direct cause of the death, 
nor wasit posasibleto attribute any articular in. 
jury to any particular accused :. 

Held, that under the circumstances the accused 
could be convicted only under$. 325 read with s. 34 
andenot under s. 302, Penal Code. L Yara v. Bae 
PRROR, #30 Or. L. L, 388, 30 P. L. R. 171; A. I.R. 1929 
Lah. 456 ¿ 7 704 


e 
88. 34, 304—Joint commission of offence» 

Original intention not unlawful—SubSequent action 

by one likely to bring about death—Laabihty of 

others. . 

If a man joins with angther to assault a third, 
even though the orginal intention, may be merely 
to inflicg relatively harmlog3 injuries, and be seca 

* 
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Penal Code—contd. 


his companion in a course of action which may 
reasonably be expected to bring about the death of 
the deceased and takes no steps to interfere with 
that action or to assist the *deceased, such an act is 
an act or omission whiche renders him liable 
under $. 304 of the Penal Oode read with s. 3g. Pat 
Buacwar SINGH v Enpsror, 9 P. L. T. 826, A.I R 
1929 Pat. 65; 30 Or L. J. 276 , 222 


——— — 8, 75—Offence ommitted at long intervals— 
Application of 8 75. FAM 
A previous “conviction which took place a con- 
siderable time before a subsequent offence does*not 
warrant the application of s. 75,of the Penal Oode. | 
Kuna Lap v Bupgror, 30 P. L R. 52; A. I. R. 192 
Lah. 278; 30 Or. L. J. 376 E 719 


—— —— $, 84 — Accused murdering his father under 
delusion—Applicability of s. 84— Insanity, essentials 
e 


of. 

The accused had a dream in which the goddess 
‘Kali appeared before him and told him that his 
father was a descendant of Kali and that if he (the 
accused) did not kill his father, his father would 
kil him. The accused honestly believed this and 
cut off his father’s head the next day and was 
coolly proceeding with it to the Court with the 
object of producing the head before the Oourt 
when he was arrested. The medical evidence 
showed that the accused was under % definite 
delusion : . 

Heid, that the accused must under the circum- 
stances be to have been incapable at the tyme 
of the doifg of the act, by reason of un- 
soundness of mind, of knowing the nature of the 
act or that he was doing what was either wrong 
or contrary to law within the meaning of s. 84, 
Penal Code, and that he could not be convicted of 
murder. G KARMA URANG v. EMPEROR, A. I R.1928 
Cal. 238,320 W N 342; 30 Or. L. J. 247 159 

S. 147. See EASEMENT 477 
—— —- 88.147, 323--Separate sentences for riot 
and hurt, legality of 

Separate sentences may be passed for riot, and hurt 
caused during such riot. L FAGIRIA v. Expgror, 30 
Or L. J. 295 '* 331 


————- $8,149, 302, 304—Uniawful asssmbly— 
Knowledge of likelihood of commission of murder 
not proved—Members, whether canbe convicted for 
murder committed by other members. 

Members of an unlawful assembly who sare not 
proved to have had knowledge that it was likely 
that the offence of murder would be committed in the 

rosecution of the commen unlawful object, cannot 
fe made liable for the acts of other members of the 
assembly who cause a fatal injury and cannot be 
convicted of she offence of murder on account of their 
constructive liability, under s, 149, Penal Code. 

N Umep Hussain v. Emperor, A. I. R.4929 Nag 14 

. 449 

——— 8. 153-A. See CRIMINAL PROCEDURE O@pg, 
1898, s. 108 e 48 

82, 182, 21) — Criminal Procedure Code (Act 
Y of d893),3. «95 (1) (af—False report to Polsce— 
Subsequent eran to Magistrate—Power of 
Poleo wstitute proceedings under s, 18%, 

The power of the Police to institute proceedings 
under 8. 162, Penal Code, in reayfectofa false report 
made “to them, is not Lenited 
similar complaint subsequently before a Magistrate. 





A JANG BAHADUR Spies v, ExPznoR, 20 A, L, W 433; L, « 
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(i998 


Penal Codg—contd. 


R. 9A. 730r; 9A. L Or, R. 458; A.L R. 1928 All 
342, 30 CreL. J €72 189 
-———*— $8, 182, 211--Criminal Procedure Code 
(Aet V of 1898), s. 195 (1)(b)— False charge to 
Police followed by complaint to Magistrate— 
Prosecution of complainant without complaint from 


Magistrate, legality of. tof] 
Where information e the Pol&ce amounting to a 
false charge under 8 911, Penal Code, fs followed 


c a complaint to the Oourt based*on the same 
allegations and the same charge, the provisions of 
s. 195 (l) (b) ofthe Oriminal Procedure kode come 
into opeystion and complaint of the Court ts neces- 
sary to @he validity of a prosecution of the in- 
formant under s Ml of the Penal Code, even if the 
prosecutiqn be ine respect ‘of the false charge made 
to the Police and the game rule will hold good 
irrespective of whether the Court investigated the 
complaint or not. 7 

A prosecution under 8. 182, Penal Code, cannot 
be permitted where tbe offence commit amounta 
to one under s. 211, Penal Oode. R rese v. 
Eursnog,6 R. 578; APT. R. 1998 Rang.254; 30 Or.L. 
J. 342 685 


8, 186—Obstruction to public servant acting 
ultra vires—Offence—Bombay Land Revenue Code 
Act V of 1879), ss. 102,108, — 104--Land Revenue 

~ Rules, rr, 17,18*-Survey Settlement, conditions for 
introduction of—Notwe of sntroduction— Revision 
of fates—Fresh notification, necessity of. 
the order under which a public servant acts 
is illegal or.ultra vires any obstruction caused to him 
would not be punishable under s.186, Penal Code. 
When the introduction ofa Survey Settlement is 
legal, the mere fact that certain formalities which 
were required to be observed under a Govern- 
menf resolution were not observed would not nullify 
the validity ofthe introduction of" the Settlement. 
The necessity of a fresh sanction and a fresh 
notification underr. 18 of the Land Revenue Rules 
in the event of Government raigmg the rates pro- 
posed by the Settlement Officer is not prescriben by 
any section of the Bombay Lan@ Revenue Code 
or by any rules made thereunder and even if a 
notification. inviting objections be presumed to have 
been given, it would not gmullify the effect of the 
introduction of the Survey Settlement under s 102, 
completed by the sanction accorded by the Govern- 
menb and the notification under r. 18. B MORESHWAR 
JANARDAN (ocaTB v, EaPzEEROR, 30 Bom. L R. 1255; 
A. I. R. 1928 Bom. 497; 30 Or L.J. 353 854 


8, 193, See Ognar ProcrSurz Cops, 
1898, s, 195 360 
—  —— $? 211. See PzNAL Cong, 1860, s 182,189,685 
— 8, 302, See PANAL CODE, 1560985. 34 704 


. 

— —— 8. 302—Accused pointing out place where 
corpse lay—Offence. A 
The mere ,cireumstance of the accused pointing 

out the place wherethe corpse of the deceased was 

found lying, though it may create stispicion, is not 
sufficient to bring the guilt home tp bim. L QOnvríM 

MUHAMMAD v. EMPEROR, 30 Oi L. J. 375; 30P. L.R. 

209, A.I. R 1929 Lah 558 

——— 834. See Pesar Cops, 1660, 8. 34. , 222 

- $5. 304, 304-A— Person possessed of &pirti 

beaten to death-—Beatwg inflicted for casting out 

epirti— Offence, AME: n n 
ffo Musammat Naro had a shrine in her houso and 

. 


* ^ 








* 
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è e 

people visited that house and played at being 
“possessed” by spirits One Musanynat Paro came 
there and began swaying about in fxont of the 
shrine. Haku accused asked her who she waAB and” 
she replied that she was a chura from the 
Mathiana pond. The customary remedy applied for 
“possessed” persons was to beat them. The accused 
inflioted severe blows on her, and as & result of all 
this Musammdt Paron yeung woman of strong sout 
and well.nourished body died of shock : 

Held, that the offence committed was one under s. 


304 Part II and not one under s, 304-A, Penal Code, L , 


"v. KuPEROR, A. I. R. 1928 Lah. 917; 300r L J. 

29 : i A. "438 

———— 8. 323. See Panar oner, 1860, s. 147 331 

—— S, 325. Seg Panar Cons, 1860, 8.34 704 
^ 


8. 405 — Entrfated with property’, meaning 
of-—Accused entrusted *with goods for  sale— 

Appropriation of ala penes “CHR pai breach 

of trust 
e The Word 'property' in s, 405, Penal Code, includes 
the sale proceeds of goods entrusted to the accused. 
Where certain goods were entrusted to the 
accused and under the contract between him and 
the» complainant he had to sell those goods and 
obtain money for them which he was to hold on 
account of the complainant subject to deduction of 
certain charges: 

Held, that the accused must be deemed to have 
been entrusted with property when he received such 





sale proceeds though he did not actually receive them e 


from the complainant. B Dwarxapas HARIDAS v. 
Expgnor, 30 Bom. L R. 1270; A. I, R, 1928 Bom. 521; 
30 Or. L. J. 329 399 


8. 407—Goods entrusted at one place for 
delwery at another—Non-delivery of portion of 
goods—Charge of criminal breach of trust—No 
evidence as to time and place of abstraction— 
Magistrate at place of delivery, jurisdiction of, to 
try offence—Criminal Procedure Code (Act V of 
1898), s. 188, ope of. 

The accused, a carrier, was entrusted with a 
certain quantity of coffee at Mysore for delivery at 
Mangalore. When the consignment was delivered 
there, it was found that coffee had been abstracted 
from some bags. On acharge of criminal breach 
of trust under s. 407, Penal Qode, before a Magis- 
trate at Mangalore there was no evidence asto the 
time and place where coffee was abstracted : 

Held, that there was prima facie & violation of 
the contract at Mangalore by non-delivery in the 
absence of proof tothe contrary, and the Magistrate 
ef Mangalore had, therefore, jurisdictiog to try the * 


offence, 

Section®183, Criminal Procedure Code, only applies 
if the pace of offence isin British India It would * 
not give jurisdiction to a Court in British India to 
try an offence committed outside British India 
merely because the offence was cqmmitted in the 
course of a journey, M PupL10 PROBEOUTOR v PEDIMONU 
Brany, 55 M. L, J. 499; (1928) M. W. N. 791; A. I R. 
1928 Mad. 1136; 28 L w. 843; 30 Cr. L. J. 215, 52 M. 
81 





S. 420—Cheating—Sentence-eSentence® of 
fine alone, legality of. 
4Vhen a person is convicted of cheating, the 
Court is bound,to pass a sentence of imprisonment. 
A sentence of fine alone is nota sentence in exooerg- 
*6l °>» 


` e 
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ance with law, A ExpEzos v. Dura, A. I. R. 1929 All. 
960; W Or. L. J 340; (1929) A. L. J. 400 733 
— — — 88.421, 424— Presidency Towns Insolvency 


Act (III of 19999, 8 108—Trial_ of solvent 
independently ofelInsolveney Act—Jurisdiction of 
sstrate. : 


There is nothing in the Presidency Towng Insolvenay 
Act which takes away a Magistrate's jurisdiction to 
try an insolvent for an offence under s, 421 or s. 424, 
Penal Gode. N UMo Gause v. U Po Sry, 6 R. 664; 
A. IR 4929 Rang. 14; 30 Or. L. J. 315 681 


~ & 425—Mischief—Allowing goats to graze 
in private property, whether amounts to mischief. 
Allowing goats to graze in the private foresta of 
another person “does not necessarily cause such 
damage by destruction, etc, as will constitute the 
offence of mischief. i A 
e Theexpressions "destruction of any property &nd 
“such change in any proparty or in the situation there- 
of as deatroys or diminishes its value or utility, or 
affects it injuriously,” in s. 425, Penal Code, carry 
the implication that something should be done to 
the property contrary to its natural use and service- 
ableness. M RacuPATHIIYER v. NARAYANA (lOUNDAN, 
98L W. 759; 55 M. L.J. 767; A I. R. 1929 Mad. 5: 
$2 M. 151 559 
—— $8, 467, See ORIMINAL PrOOEDURE Cops, 1898, 
s. 145 


P&nsions Act (XXIII of 1871), ss. 4, 6, 7— 
Lamitatwon Act (IX of 1908), Sch. I, Arta. 1h, 142, 
144—Penavon, grant of, for thremsuccessive lives- 
Grant of village in lieu of portion of pension, whe- 
ther grant of land revenue —Construction of. grant 
—Resumption of jaghir for non-payment of jodi, 
validuy of —Cwil Court, jurisdiction of—Suit for 
possession by grantee—Art. 14, applicability of. 

A person was granted a pension of 60 “pagodas a 
month forthe term of his life by the East India 
Company for services rendered and at his request 
some years later, some villages were granted to him in 
jaghw in lieu of two-thirds of his pension to enure for 
three successive lives, the beriz ofthe villages being 
equivalent to his two-thirds pension. Subsequently at 
the request of the grantee, the Government gave a 
different village in substitution of some of the 
villages previously granted, the beriz being again 
equivalent The Government, some 80 years later, 
before the expiry of the three successive lives for which 
the jeghir was granted, resumed the jaghir on the 
ground of non-payment of arrears of jodi on the 
land. Ina suit for possession by the successors-in- 
title of the grantee : . 

Ileld, (1) that the grant was one of land revenue, 
and the Oivil Oourt had no jurisdiction to enter- 
tain the suit without a certificate faom the Collect- 
or under the Pensions Act w : 

2) that, ho«vever, the resumption, for non-payment 
of jodi, ofthe jaghir granted for services was not 
id, . 
ts that the suit was governed by Art.149 or 144 
of the Limitation Act and no»by Art 14. — 

Where the meaning {the words used ài a grant. 
is clear, the negotiations which leg up tothe coms 
tract or the grant embodied in it shodld not be 
taken into consideration for the purpose of either 
adding toor subtracting from its terms, bi DRE ; 
the meaning is not clearit isopen to the Uourt to 
gee what preceded the executio& of the document 
in order to determine what the expression used in 

. . A 
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the document means, or in what sense the persone 
who were parties to the document used the expres- 
sions which the Oourt 1s asked “to construe 

If terms, of art or technical expressions are used, 
the construction of such terms in other cases would 
be relevant? to the construction of the document 
under consideration. . 


Where land is granted for enjoyment, any person 
who wants to limit the extent of, the mght to 16 


must prove tha limitation. But when the question | 


is whether land or land revenue was granted, it 18 
not incumbent on the part of the *Government to 
prove that the grant was of land revenue alone, 
_Ifland alone is granted, s 4 ofthe Pensions Act, 
would not be applicable to such grant, but if land 
revenue is granted, or if land Revenue is distinct- 
ly granted along with land, the provisions of s 4 
would apply to such a grant 

The imposition ofa jod} indicates that the Gov- 
ernment intends to preserve ita reversionary rights 
on the land. lt doesnot lead to an inference that 
the land and not the land revenue alone is granted 


to the grantee. 3 : 


. When the Government grants a pension to an 
individual, or grants land revenue charged on a 
yillage or, on land, for past services, it t be 
resumed merely on the ground that the grantee 
does not pay the assessment or jodi fixed for ldhd 
revenue. out of which he has to pay himself the 
pension. 2 l| 
- Where it is not necessary to have an order set 
aside in order to obtain relief, Art. 14, Limitation 
Act, has no application 
Where a person is dispossessed of immoveable 
“property bya publie servant it is not the order of 
the publi servant that has to be setaside, but it 
is the right ofthe party to possession that has to 
be determined. The question whether the order is 
ultra vires does not arise in such a case and the 
‘party dispossessed is entitled to bring a suit within 
12 yearsfrom the date of dispossession., M &SmoRETARY 
or STATE FOR INDIA v. ABDUL RAHIM, (1928) M. W. N. 
763; A. I. R. 1928 Mad, 1246 626 


Permanent. Settlement Regulations (| and 
“MIN Of 1793), applicability of, to Ramgarh 
* District—Zemindar's right to minerals—'Nanka’, 
üorposh. meanings of. 
The Permanent Settlement Regulations I and VIII 
a 1793 were applicable to landsin Zilla Ramgarh in 
e same way as in the other Distri 
Bihar and € Orissa. R ra Nk E 
A zemindar of a permanently settled estate under 
ihe Rognano os 1793 is the owner of the soil and 
whatever may be the claim of the Orown against 
him, as between himself anda tenure-holder he has 
the right to minerals, unless he has expressly parted 
ewiththem. | 
A nankar village means a village held by a p^ 
prietor in Muhammadax,times in lieu of bread móney 
Ot remuneration forgservices. e 
e The term ‘khorposh’ grant is not liftuted to grants 
by a seniorememPer of a family to a junior mem- 
ber. It applies to granta to any member of the family. 
. AAgrant may be both a khorpash and a service 
grant Pat KAMAKSHYA «NARAYAN BINGH V, JADO 
OnanAN Bina, A. I R 1028 Pat. 294 194 


Pleaderand cllent, See Evivenca Aor, 1872,55. 111 
. > 806 


CASES.  * [1929 


Pleader’s authofity to compromise. Ste Orvin Pro- 


CEDURE Oone, 1908, s. 96 | 101 


Pleadings—AmendMent, law asto. 

* Wherea party has made a definite statement upon 
which the case has gone to trial, leave to amend 
should not be granted if the 
ment would be that the party would be making 
outa totally different case to the case pleaded,embre 
especially when an applieasionsfor an°amendrgent is 
made ata late stage of the proceedings  L,WADHAWA 
Sixes v. Parras SINGH, A. I. R. 1928 Lah. 933; 10 Lah. 
L J. 534 3 441 


- 
gt Platt in suit Yor damages for bréach 
of contract. A ‘ 

Ina suit for damages for preach of contract the 
plaint must show clearly the exact «nature of the 
contract and the breach, the ‘place where the cause 
of action arose and the particulars of the damages 
sustained. A K. DANERJBA v. MANZAR ALI BOKHTA, 
(1929) A. L. J, 496 5 906 


Statement of Pleader, value of. 4 . 

Though the statement emade by a Pleader in the 
course of a suit is not pleading in the strict sense 
of the term it may be considered as explanatory 
of and supplemental to, the pleadings. O Mumaw- 
MAD MASHUG ALi v. Horon Nissa, A. 1. R. 1929 Oudh 
204; 18 R. D. 480 113 


o 
Police Act (V of 1861), 88. 30, 30-A; 32— License 
i taking out procession—Demanding of sureties, 
egality of—Liability of sureties—Breach of 
conditions of license by any member of procession 
Inability of licensee—Stopping procession and 
ordering tts dispersal whether condition precedent 
to action against licensee—Disobedience of order 
of Magistrate as to speed of procession, effect of. 
There is no prevision of law which makes it 
incumbent on an applicant for a license under s. 30 
of the Police Act to take out a procession to provide 
sureties or which authorises the officers concerned 
to demand such sureties. lt 1s, therefore, the 
applicant for the license alone to whom the license 
can be given and who is bound by the conditions 
of the lheense under s. 30, Police Act. 


A licensee assumes responsibility for the entire 
conduct of the procession ande its component mem- 
bers and he cannot repudiate such responsibility 
by alleging that the violation of the conditions took 
place without his consent or even his knowledge. 
If any member of the procession 18 guilty of the 
breach ofthe conditions of the license, the licensee 
is liable to be prosecuted for it. o 


* Section 30A, Police Act, merely gives an add» 
tional power to the officers concerned to sipp the 
procession and then, if ıt does not disperfe, to deal 

* with its membeis as members of an wiul 
assembly. It is not a condition precedent to ihe 
prosecution of the licensee for violation of the con- 
ditions of the ]icense that action should first be 
taken under s, 30-A. 


. 

A condition in a license that the speed of the 
roeession shall be tinder the directions of the 
Magistrate and the local Police, is vague and in- 
defifite and &lifensee who does not obey the orders 
of the Magistrate or Police as to speed cannat be 
eonvicted for a breach of the condition of the licemse 
go long aa the time limit given in th 
exceeded..L Eurzror v. Her Rau, 30 Or. 
$0 P. L. R, 261; A. I. R.1929 eh 404. o 


. 


L. J. WI; 
716 
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effect of the amend- , 


license is not ” 


* 
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Practice—Coneurrent findings of isle Moses Pre-emption—concld, 
ference by Privy Council. . 


The ordingry rule of the Privy Council is to 
refuse to interfere, except in very special cases, 
with decisions turning on cohcurrent findings ‘of 
faci. P O KEBSARA VRNKATAPPAYYA v — NavaNI VBN- 
KATA RANGA Row, A. I, R.1929 P. G. 21, 291 W. 

« 118; (1929, M. W. N. 47; 33 D. W. N. 261; 490 L. 
, J. 18; 31 Bom, L. R. 299; 58 M. 175; (1928) A. L. J. 
41; 58 M. L J.,218 17 


Es Decrees—Ineffective decrees. . 
PerJatLal,J.—Itis arule of law that no Court 





shall pass an infructuous and ineffective decree. L 
SANT Arnan v. Goran SINGH, A. I. R. 1928 Lah, 572: 
10 Lah. 7, 30 P.L R 453 « e 0417 





Doeuments—Making, as exlfbit, whether 
amounts to ‘admission’ in evidence. See STAMP Act, 
1899 R . . 289 


^ 
—  Litigants cann both approbate and reprobate. 

A plaintiff who olaims* the benefit of a certain 
course of business conducted by the defendant on 
the ground that certain sums of money due to the 
Piaintif had been treated as invested by the plaint- 
iff in the said business*cannot, on finding that 
the claim to the benefitof that course of business 
with its resultant contractual obligations is not 
sustainable, claim that the defendant was a mere 
executor who had failed to apply assets which had 
come into his hands in discharging a legacy due 
to the plaintiff and was not a merchant banker 
liable to the plaintiff on contract for interest on 
the balancea in the defendant's hands. P C Harr 


Raw Serowasn v. Mapa Gorau Baara, A. I. R. 1929, 


P. 0.77; 49 C. L. J. 335; 330. W.N. 
L R. 710; (1929) A. L J. 406 


Mode of framing decrees. 

Per Agha Hatdar, J.—Decrees, ss a rule, should 
not be drawn upon the model of a steel-frame and 
it is always desirable that the Court, under its 
inherent powers and inorder to give full effect to 
its decision, should frame its decree in such elastic 
form as would define the respective rights and 
liabilities of t®e several parties to the suit and thus 
to do substantial justice between all those who are 
concerned with the result of the litigation. L Saxr 
SINGA v GULAB SINGH, A. I, R. 1928 Lah. 572; 10 
Lah. 7; 30 P. L. R. 453 417 
———— Prayer forSzclusive possession—Decree for 

JOME possession, 

A decreefor joint possession may be passed in 
favour of a plaintiff if he is found entitled to joint 
possession even though he had prayed for exclusive 
possesgion in the plaint A Rau NARAIN Das v. TENPLE 
oF THAKUR SIR RADHA BALLARJI 871 

« —— — Relef not actually covered by plaint, powen 

of Wourt to grant. s 

‘A O8urt is not bound to confine its attention 
strictlye to the language of the relief actually claimed 
án the plaint, ifthe allegations entitle the plaintiff 

< toa wider relief A FaqgtgA v HagpEWA, 96A L J. 
217; L. R. 9 A. 49 Rev; A. I. R. 1028 All. 172, 12 R. 
D. 20; I L. T. 40 All. 112; 50 A. 558 177 


. 
Pre-emption. See MUHAMMADAN Law 155 
— —— Consáructiqn of document—Drspute as to 
succession between widowed daughter-in-law and 
reverstonary heirs of Hindu—Sgle by revergonary 
heirs of moiety of property for ascertained sum 
© during pendency of dispute—Y endors out of posses- 


493; 31 Bom. 
565 


Pos QUE portion of sale consideration left ith 
e vendee to meetexpenses of litigation—Saly, whether 
e . 


hd 


sale of doubtful right and of share in law suita 

Sale whether gives*rise to right of pre-emption. 

Where, during the pendency of a dispute as to the 

» succession to the property of a deceased Hindu 
between the deceaded's widowed daughter-in-law 
and his collateral Reirs who were under fhe Hindu 
Law, entitled to succeed, but who were out of 
possession, a sale was effected by the collateral heirs 
of a moiety of the eproperty for an ascertained sum, 
a major portion of which was left withthe vendee 
to meet the expenses of the litigation relating to the 
property from tite to time: . 

* Held, that the transaction evidenced by the sale- 
deed wasan ogt and out sale in present and nota 
sale of à doubtful mght, and a defifite sum having 
been stated in the deed as the sale-price, the trans- 
action was one which could give riseto a right of 
pre-emption. 

The mere circumstance that a person is out of 
possession would not alone justifya Oourt in hold- 
ing that asale by him of his share in regard to 
which there isa dispute, isa sale of a share in alaw 
suit It must further appear that the right sold was ` 
really a doubtful right. 

No definite rule can be laid down for determining 
in what casæ such aright must be held to be doubt- 
ful Itmust depend upon the facts of each case, 
O J1yaoo0 SINGH v. JAGESHAR Sinar, 50. W. N 920; 
A. I.R. 1929 Oudh 22; 4 Luck 185 755 

= decree. See CiviL, Procepurs Oops, 1908, 

s. 148 500 


Decree for re-emption— Transfer of 
property by decree-holder—Righ® of pre-emption, 
whether lost--Decree, execution of. 

Where a pre-emptor obtains a decree and trans- 
fers not the decree but the property which is the 
subject of pre-emption, the right of pre-emption is, 
not lost and he may execute the decree. O NAGESHWAR 
v. TALUG Sinan, 6 O. W. N. 49 809 
Transfer in consideration of relinquish- 

ment of charge for maintenance, whether sale— 

Right to pre-emption—Transfer of Property Act 

(IV of 1882), s. 24. 

À transfer of ownership of property in considera- 
tion ofthe vendee giving up his right to enforce his 
charge for maintenance against the property in the 
vendor's possession, is nota sale, but an exchange and 
cannot consequently afford a cause of action for a suit 
for preemption. A Rassov. Lassa, 26 A. L. J. 169; 
A. Ļ R. 1928 All, 204 43 


Presidency Small Cause Courts Act ‘XV of 
1882)— Rules under the Act, r $8—Garnishee 
proceedings—Regrstrer, power of, toinguire into 
claim which is subject-matter of suit before Small 
Cause Court. 

The jurisdiction conferred by x 33 of the rules 
under the Presidency Spall Oause Courts Act to 
enquire into the liability of a garnishee is only in 
a case where a suit mightebe instituted in the Court, 

ei e, when a suit has not actually been instituted 
aad does not authorise the Registrar to inquire into 

a claim which forms the gubject-matter of another 

suit before a Judge ofthe Small Pause gert, MAK, 

o 
. 





SUNDARAVYADI VELU MUDALIAR v. Andy Sowcar, A, P. 
R. 1989 Mad. 274; 30 1 W. 217 * 847 


Presidency Towns Insolvency Act (IIl of 1909), 
88. 7, 36-—Discovery proceedings—Hyamination 
of wife of vnsolvênt im respect of properties 
standing in her name but allegedte belong to insol- 
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Presidency Towns Insolvency Act—concld. 


vent—Likelihood of litigation “between insodvent's 

wife and Official Assignee—Haamination of wife 

as witness, whether permissible, 

Sections 7 and 38 of the Presidency Towns In- 
solvency Aet give the Court power to examine any 
person touching the property of the insolvent A 

Where the properties about which the wife of an 
insolvent is sought to be examfhed are properties 
standing in her name and she claims the properties 
as herown and the Official Assignge contegds that 
the properties are really benami in her name, but 
really belong to the insolvent, the mere circumstance 
that litigation may ultimately engue between the 
Official Assignee and the lady is not a ground on 
which her examination as a witntss under 36, 
Presidency Towns Insolvency Act for discovery 
ean be refused, though she is not n party to 
the proceedings. M In the matter of M VIJARANGAMO 
Napu, 29 L. W. 40; A. I. R. 1929 Mad. 183 836 


— $. 36. See PRESIDENOY Towns INSOLVENCY ACT, 
1909, a. 7 836 


S. 103. See Panar Copz, 1860, ss. 421, 424 


681 
—— Sch. Il, rr. 24, 25, 26—EHeecution of 
conveyance: by Official Assignee induced by 


misrepresentation of debtor as to existence of debt 
payable by insolvent— Application to set aside, deed, 
whether lies—Admission by Official Assignee effct of. 
There is no section in the Presidency Towhs 
Insolvency Act which entitles the Oourt on an 


. [1939 
Principal and agent—conald. . 


third person to pay him, or to receive or hold th 
money on his behalf, “or for his use, he is personally 
"liable to pay such third person or to receive or hold 
the money onhis behalf,or forhís use, as the case 
may be, even if he has had fresh instructions from the 
principal not to pay such third person. 


No consideration is necessary to cregte an agenty. * 


A, who had promised toe pay to B a certain bhare in 
the profits of a transaction gave a. power-of-attorney 
to C to recover certain amounts due to him, and to 
pay Bout of the said amounts, and C informed B 


that be had received instructions from A to pay the 
ayoult due Sp B and that he hadagreed tothis C 
failed to pay the amounts to B and B sued O for 


accounts: A ry . 

Held, that the suit was maejintaindble. L ALLAH- 
ABAD BANK Lip v. BIMLA BANKMANG INDUSTRIAL Oo. LTD., 
A.I. R. 1929 All. 182; 11 aah, L. J. 115 321 


Privy Councll—Practice relating to re-heartng— 
Previous decinon, not absolutely binding on Board. 
There is no inflexible rule of law that tér Lordt 

ships of the Judicial Oofnmittee are bound, in all 

circumstances, to follow a previous decision of the 

Board, whether they considered it to be right or 

wrong. Although great weight will be attached to 

previous decisions of the Board, their Lordships are 
at liberty to examine,the reasons upon which such 
decisions rest, and to give effect to their own view 
of the law, 

There is no inherent incompetency in the Board 


application under, the Act to setaside a sale-deed e in ordering a re-hearing of a case already decided 


executed by the Official Assignee on the ground 
that the Official Assignee was induced to execute 
the sale-deed by fraudulent representation that a 
debt waa due by the insolvent to the vendee while 
*no such debt existed. 

Although if the matter rested upon mere proof of 
claim and payment in pursuance thereof, the Court 
could cancel the proof and demand re-payment, 
where the matter has gone beyond that stage and 
a conveyance of property has been effected, the 
only remedy is to have the sale-deed set aside by 
are suit. 

The admission of the Official Assignee that a debt 
was due does not amount to an adjudication by a 
competent Court. M Inthe matter of T. V. LAKBBMAN- 
swamy Onerty, A. I. R. 1929 Mad. 141 840 


Presumption—Decree n. consonance with judgment, 
presumption as to—Decree wrongly drawn tp— 
Effect on parties. 

A party is entitled to presume that the Oourt 
would draw up ita decree Jh accordance with its 
jadgment. It is not incumbent on him to see that 
the Court did its plain duty and he cannot be held 
responsible for frrors which are attributable solely 
to the ignorance of the*clerk who draws up the 
decrees and to the gross carelessness Óf the Judge 
who signs them without haking the n check 
So see that they arein accord with the judgment 
R Ma Bar v. O A. M. K. OneTTYAR Firm, A, IR, 1028 
Rang. 215 a. 679 


o 

‘Principal Andagent ——Agent holfing money for 
use of priycipalt- Principal assigning or charg- 
ing for use of third person — Agent's diy. to third 
rgon —Consideration, . 
Where in agent is directed or authorised by his 

principalto pay to,e tbird poreon money existin 
or nocruing m his “hands to the use of the pringipal, 
and he expressly or impliedjy contrhets with such 


by it, even when a question of a rightof property 
is involved but such an indulgence willbe granted 
in very exceptional circumstances only. It is ofthe 
nature of an extraordinarium remedium. P C Inthe 
matter of COMPENSATION To Orvin BERYANTS, A. J. R. 
1929 P. O. 84; 29 L. W.512; 56 M. L. J.363; (1929) A. 
L J.129 E 25 


Probate duty, collection of. See BENAMI TRANSAO- 


TIONS 495 
Procession. See Pouice Act, 1861, 4. 30, getty 
e. 


Promissory note, payable on demand to A or order, 
validity of. See Parse OumRsNoY Act, 1923, EE 


° 
Provincial Insolvency Act (V of 1920), 88.4, 11, 

28(2)—Civil Procedure Code (Act V of 1908), s. 

16 (dj—Insolveney jurisdictwon— Property sttuate 

outside Court's territorial jurisdiction —Determina- 

tion of question of title—Competency of Insolvency 

Court. . . 

. A Court in its insolvency jurisdiction is com-, 
petent to entertain an application under s.4 of the 
Provincial Insolvency Act with regard to the *deter- 
mination of title to a property situate ou ide the 
Court's territoriel jurisdiction, notwithstanding the 
provisions of s. 16 (d) o£ the Civil Procedure Code. 
S OFFICIAL Reosryge v. JANKIBAI, A.I R.1929 Bind 

135 ° : 112 
88. 4, 27, 75 (2)—Order granting extension 

of time for applying for discharge—Order set aside 

on appeal—Second appeal to,sllighe Court, whether 

Ites. 

Umer 9, 750(2) of the Provincial Insolvency Act, 
no second appeal lies to the High Court against an 
appellate order of @ District Judge reversing 90 
order of a Subordinate Judge granting an extension 
of, timeefor applying for discharge under s. 27 of the 
Act. M Kipamar BAMBAMURTEI YER v. RAMAKRISHNA 

e 
Pd 





Val, 114) ; 


Provinolat Insolvency Act—1920—coned. 


2,55 M.L J. 887; A. I. R.1929 Mad 43; 29 
60; 52 M. 337 j $47 
————— 8, 5 (2). See Orvin PRoospuRE Copx, 1908, 

8. 24 352 
~p 8.11. See Provinoran Ingopvency Act, 1990 
B. 4 112 


L.W. 





24-—-Natute of euquiry—Proof required 
for adjudication of insolvency— Court not satisfied 
with ezamsnatión of applicant—Dismissal of appl- 
cation, propriety of—Procedwre--Court's duty to 
examine debtor—Emquary as to fictitious nature of 
debts, stdge for—Aseets exceeding habilities, effect 


of. M 

Under 5.24 ofthe Provinpial Insolvency Act a 
debtor can only be rgquired to furnish such proof 
of his inability to pay his depts as to satisfy the 
Court that there are prima facie grounds for 
believing the allegations ofthe debtor and the Court 
when it is so satisfied is not bound to hear any 
further svidence. 

The sdbtion does not, however, empower the Court, 
if not satisfied with the examination of the peti- 
tiomers to dismiss the petition without any rebuttal. 
It is for the Court under cl (2) of the section to 
examine the debtors as to their conduct, dealings 
and property besides hearing the evidence which the 
parties wish to produge. . 

The enquiry under the section is& summary one 
and itis not proper for the Court to go into the 
question whether some of the debts mentioned are 
real debts, the only question for the Court being to 
ase whether prima facw the person applying to be 
adjudicated an insolvent is unable to pay his debts. 
* An application should not be rejected merely 
because upon a nice calculation of the value of the 
assets it might be possible to hold that the value of 
assets exceeded the amount of the liabilities. L FIRM 
AMIR Onaup-Manzsu Das v. BHAG SINGH, 10 Lah. L. J. 
403; A. I. R. 1929 Lah. 49 54 
———— $, 27. See PROVINOIAL Insonvency Act, 1920, 

* 847 
—  —— 8. 28 (2). 4 See PROVINCIAL INSOLVENCY Act, 

1920, 5. 4 112 
— ——- 8, 28 (2)—Hindu Law—Joint family busi- 
ness—Manager adjudicated  insolvent—Shares of 

minor members, whether Gan be sold by Official 
` Receiver—' Property’, meaning of. 

Per Devadoss, J. (agreeing with Odgers, J., and 
disagreeing with Curgenven, J.)-—In a Hindu joint 
trading family where there are one or more minor 
members and the manageris not the father, and the 
adult memberf including the manager have been 
adjudigated isolvents, the power of the manager to 
dispose of the joint family property for débts in- 
curred for tkading purposes passes to and becomes 
vexercisable by &he Official Receiver so es to bind the 
minors’ shares M OFFICIAL REOEIYER, ANANTAPUR v. 
eRAMAOHANDRAPPA, 2B J, W. 603; 55 M. L.J 721; A I 
R. 1929 Mad. 166; 52 M. 216 345 


. 

————— 8, 28 (4) (5)--After-acquired property of m- 
solvent—Insolvent's power to transfer—' Forthwith', 
significance of. . i 
Property acquired by an 





. 
insolvent before dis- 
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Provincial Insolvency Act~1920—contd. 


Ram Sarar Bhar, 9 P. L. T. 989; A. L R.1929 Pat. 97: 
8 Pat 478 465 


88. 33, 49, 78— 'pplication for execution 
—Judgment-debtor adjudicated insolvent—Stay of 
executione-Ezclusion of tame during which nso 
vency proceedings were pending—Admission of*debt 
in schedule, effect of. e 

* During the course of the execution ofa decree the 
judgmentdeptes applied for being adjudicated an 
insolvent. He f*ntered fn his schedule the name of 
the deeree-holder as a creditor and stated that the ' 
edecree-holder had obtpined a decree The Execut- 
inge Court thereupon stay&d execution and ditected the 
deeree-holder to produce a copy of the insolvency 
proceedings. The latter failed to do so and the 
execution case was struck off. In a subsequent ap- 
plicatign for execution : 

Held. that the decree-holder was entitled under 
8. 78 of the Provincial Insolvency Act to exolude, in 
calculating the period of limitation for the applica- 
tion, the period during which the insulvency proceed- 
ings were pending, notwithstanding the fact that he 
had not proved his debt and his petition had been 
struck off e 

Section 49 ofthe Provincial Insolvency Act does 
not exclude other modes of proving a debt An 
admission. the insolvent in his schedule of a 


debt due to his only creditor is sufficient proof of the 
debt O'Kzisuxa Cuanpra Das v. JOTINDRA Nats 


Porr, 48 O. L. J. 574; A. I R. 1929 Cal, 159 415 


-—— —*— 8. 49, See PROVINCIAL INSOLVENGÉ Aor, 1920, 
s. 33 415 

———— 8. 5 3— Transfer by insolvent to his wife not 
falling within 5. 58— Property, whether can be 
deemed to belong to insolvent. 

Where an alleged fraudulent transfer made by an 
insolvent to his wife does not come within a 53 cf 
the Provincial Insolvency Act, the property covered 
by the transfer cannot be deemed to be property 
possessed by the insolvent until a swt is brought 
by the creditors to have the transfer declared ficti- 
tious and it has been determined in theirfavour. O 
Hixea Lar v. JAWAHIR Prasan, 5 O. W. N, 964 126 


8. 54-—Fraudulent intention to give pre- 
ference to certain creditor, determination of—Pres- 

gure by credito —Gaining of advantage by debtor , 

~Presumption—Onus of proof. 

Every transfer made by & person whois unable to 
pay his debta does not ipso facto become void in 
the absence of an intention to give & preference to the 
transferee over other creditors The pressure brought 
abogt by a creditor for the payment of the debt due 
to him mulitates against the fraudulent intention 
such as is contemplated by 8.540f theProvincial 
Insglvency Act. There may be cirgumstances which by 
themselves may aaise a strong presumption of an 
intention to give a preference overeother creditors But 
wherg a genuine attempt is made by the debtor to 

ostpong the sale of the property at the instance of 

is creditors and the tranefer is in pursuance of 
that attempt and an advantage is geined bye him, 
eg., stoppage of 1intdtest and payment of the amount 

*claimed by instalments, then the presumpfion in 





charge can be transferred by him povided thee favour of the intention to give preference to a 


transfer ig bona fide and for value and is com- 
pleted before the intervention of the receiver. 

The insertion of the word ‘forthwith’ in a. 28 
(4) of the Provincial Insolvency Act does not alipr 
the law in this respect. P Jacpisn Nazaiw SINGH v. 
©. & ? ii 

* 
. 


creditor does not arise 

Normally the burden is on tae Receiverto bring his 
case within the provisions of s. 54, Provincial Insol- 
veney Act. L Fieu Mata Ram-Dre OHAND V. GHULAM 
Distar, A. I. R. 1929 Lab. 159 k 709 


- und 
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———— 8. 75. See PRovINOrAL Insonveyoy Acr, 1920, 
8 4 847 
8. 78. See PROVINOIAL INGOLVENOT Aor, 1920, 
6, 33 t 415 
—3.——8. 78— Suit agasntt insolvent during pendency 
of insolvency proceedings—Limitatine—Plaintrf, 
whether entitled to exclusion of time during which 
insolvency proceedings were pending 
The benefit of s. 78 of the Provincial Insolvency 
Act can only be invoked bya party who wants to 
proceed against an insolvent fter the @d)udication has 
been annulled. It has no application to proceedings 
during the pendency of the ipsolvency proceedings., 
The fa&t that when a debtor is adjudicated ein- 
solvent the creditor is net entitled: to proceed 
against him except with the leave of the Court 
does not entitle a creditor tocome years after the 
order of adjudication is made and filea suit against 
the insolvent in the ordinary Court and elfum the 
benefit of s. 78 of the Act. Solong as the msolvency 
proceedings aie pending, the period of limitation is 
suspended, provided the claim "was not barred on 
the day of adjudication, and if the order of ad- 
judication is annulled, the rigbt to proceed against 
the insolvent would revive andethe period during 
which the insolvency proceedings were pending would 
be excluded if the person wishes to proceed against 
the insolvent or his property. M MACHANJEBRI AHMED 
v. Govixna Prapay, (1028) M. W.N 536; 28 L W. 352; 
A. I. R. 1928 Mad. 977; 51 M. 862; 553 M, L.'J. 661 
227 
Provincia! Small Cause Courts Act gX of 
1887), 8.15, Sch. ||, Art 38—Suit for mainte- 
nance by wife—Cognizance by Small Cause Court, 
A.suit for maintenance by a wife against her 
husband is excepted from the cognizance of a Court 
of Small Qauses. L Banntvy MANGU 440 


8. 17, proviso—Application to set aside ex 
parte decree — Deposit of money or suffictent secu- 
rity on presenting application, necessity of. 

Under s. 17 of the Provincial Small Cause Courts Act 
at the time of presenting an application for setting 
aside an ex parte decree, the applicant must either 
deposit the money or give sufficient security. They 
are conditions precedent to his being allowed to 
maintain an application for setting aside the ex 

arte decree. O Evuv Hira Lar, 5 O. W. N. 886. A. 

. R. 1928 Oudh 488 502 

8, 2 5— Revision, scope of 

Under s 25 ofthe Provincial Small Ganse Courts 
Act the High Oourt will interfere ın revision only rf 
there has been a failure of justice. S Haspmat Mar 
v. Peien Das, A L R. 1829 Sind 117 111 
—— ——- 88 27, 33— Decree passed by Court of Small 

Couses transferred to ordinary stde-—-Order in execu- 

tion, wether appealable—Second appeal. 

Where a Court having both ordinary as wal as 
Small Oause Court jurisdiction® transfers a decree 
passed by it undér the latter jurisdiction to its 
ordinary jurisdiction for purposes of ex@cution, 
an order passed by such Court in theeexecution 
department would be mppealable provided it falls 
frs 47, Wivil Procedure Qode But where the 
: value, of the suit doesnot exceed Rs. 500 no second 
- appeal would be competent B Maria UnsULA v PANA 


NaraLAJI, 30 Bom L. R. 1447; ^. I. R 1928 Bom. 524, * 


53. B. 46 861 
— ——— Sch. ll, Art? 8—Surt for recovery of helf 
share of prduce—Defendant not teneht—Jurisdic- 
tion of Small Cause Court—y"Laisu", meaning of. 

* 


“INDIAN CASES, 


e 
H 


[1929 


Provincial Small Cause Courts Act—concld. 


The litera] and primary meaning of the word 
‘laizu’ is "sare ofland" and apperently through 
cardiesg usage this expréssion is commonly employed 
to denote rent. But where the context 1s incón- 
sistent with the latter interpretation, it should be 
given the primary meaning. A 

A. suit for recovery of money due as price of the 

leintiffs half share of the bagidy and ‘straw grown 

y the defendant “who “held the landeon taking à 
settlement from the plaintiff withe the stipulation 
that he would deliver half share of the produce to 
the plaintiff, 18 cognizable by a Oourt of Small 
pensas, il there is nothing in the plaiht .to suggest 
that defendant is a tenant. R Mauna KAN Cows 
v OungTTYAN, A f. R. 1928 Rang. 260, 6 R. 660 543 
— f. Soh. M, Art. 18, See DEBTOR AND OREDITOR 

* 


109 
— Art 42—SRit for contribution by co- 
mortgage based $n wmplied contract for re-im- 


bursement—Jurisdiction of Small Cause Courta— 

Contract Act (IX of 1872), s 69-—-Tranafer of Pro- 

perty Act (IV of 1888),8. 95. 4 . 

Olause 42 of Sche II ofthe Provincial Small Causa 
Courts Act refers ioa suit ofthe nature mentioned 
in 8.95 of the Transfer of Property Act which ih a 
suit for enforcement ofa lien by sale ofemortgaged 
property. ltis not applicable toa suit by one of the 
heirs of aco-mortgagor who has saved the property 
from sale, for Contribution from*the other co-mortga- 
gors under s 69 of the Contract Act 

Under the Provincial Small Cause Courts Act only 
such suits are barred from the cognizance of Small 
Cause Courts asare actually covered by the words 
of the different articles and not these which are in 
substance like suits described in those articles A, 
MOHAMMAD ALI v, MAKTUB-UN-NI88A, 76 A L. J. 104; A. 
I. R.1928 All. 298; 50 A. 428 47 


Punjab Allenation of Land Act (XII! of 1900), 
$8. 6, 9. See OusTOM 52 
8.14—Decunon of Deputy Commissioner, 
finality of —Jurisdictvn of Cini Courts,--Res judi- 
cata—Obiter dicta. e P 
Though where a Deputy Cogumissioner holds & 
sale to fall anders 14 of the Punjab Alienation of 
Land Act, his decision cannot be questioned by 
Civil Oourtsifhe bad jurisdiction in the matter, 
itis open to the Civil C@urts to determine whether 
the Deputy Commissioner had jurisdiction to take 
action under that section. L Prex Das v. BARBALAND, 


A I R. 1929 Lah 225 331 
Punjab Limitation (Custom) Act (1 of 1920), 
Art. 1. See LIMITATION 437 


Punjab Loans Limitation Act (1 of 1904), as 
amended by Act (ILI ot 19023). See LIMITATIQN AOT, 
1908? s, 19 702 

Rallways Act (IX of 1890), 8. AQ-Rivk Note— 
Agent signing name df consignor—Risk Note, vali» 
dity of-~Deviation of route by Railway, effect of, on 
Risk Note. ; . 
When goods are consigned to be carried “by any: 

Surtionla? route &ny deviation therefrom renders the 

Risk Note invalid . 

A whowas an agent of the consignorfirm author- 
ised to sign of its behalf @nd who delivered the 
goods tothe Railway at Bombay instead of signing 
his owf mame and adding that he was signing on 
behalf of the firm wrote the name of the firm om the 
Risk Note. Evidence was produced to show? that the 
agent was authorised to sign and did actually Sign 
the Risk Note on behalf of the consignor; e 


Vol. ilt . 


Railways Act—conold. e ¢ 


Held, that the requirments of s. 72, Railways 
Act, had been sufficiently complied @vith *nd the 
Risk Note was valid. L SECRETARY or Stats ror INDIA 
v. Firw Dyar MAL-GUJAR Mar, A.I. R, 1928 Lah, x 

à | 5 
an $,75—Risk Note Form? B—Disclosure "by 

Raibwag œ to how consignment was dealt with, 

sufficiency ,of—Sutt based Railway receipt 

—Rusk Note referred to in recetpt—Onus of proof 

of due execution of Risk N ote. 

In &suit against a Railway Gompany for damages 
for non-delivery of goods the Company proved that 
the goods were loaded in a certaifi wagon at a eeitain 
station, that the bale arrived intact, at a pafticular 
station at which the locks wpre examined and found 
safo, and that at thee next station the door of the 
wagon was found open add, the bale had dis- 
appeared : M 

Held, that the Railway Company had made such 
disclosure as to how the consignment was dealt with 
as is coptemplgted by Risk Note Form B. 

When's RailWay receipt upon which a suit is based 
refers toa Risk Note, the initial onus of proving that 
the Risk Note was duly executed disappears and it 
is for the person who alleges that it has not been 
executed by an authorised person to prove his allega- 
tion. l. GEORETARY or STATE FOR INDIA v. Firmu SHIB 
Dayas-MURLI Raw 51 
Rallway Companies. See Torr 662 


Redemption of Mortgages (Punjab) Act (Iof 
1913), 88.11, 12—Dismissal of redemption applica- 
tion for fatlure to deposu mortgage money—Remedy 
of mortgagor—Suit for redemptron—Limitatron— 
Summaryprocedure, advantages and disadvantages of. 
Dismissal of an application for redemption of a 

mortgage unders. 11 of the Punjab Redemption of 
Mortgages Act for not depositing the entue mort- 
gago money in the Uollectors Court gives the mort- 
gagor a right under s. 12 of the Act to sue within a year 
to set aside the order of dismissal A regular suit for 
redemption cannot hg instituted in a Oivil Court 
more than a year after such dismissal, 

A person who takes advantage ofa summary pro- 
cedure must suffer its disadvantages ag well as enjoy 
its benefits. A Buagat Rau v. JAMNA Rax, 10 Lab. 
L.J. 514 . 447 


Registration Act (XVI of 1908), 5. 2, sub-cl. (10), 
88. 26, 32, 40 and 41—Authority to adopt —Pre- 
sentation for registration by minor's natural father 
and guardian — Presentation within four months of 
arrival in British India—Status as ‘adopted son re- 
cognized in Natwe State—Effect of such recognition 
wn British Indra. . 

An authority to adopt, executed out of' British 
India, must be presented for registration within 
four months after its arrival in British India. 

e Under s.40 ofthe Registration Act as read with 
5. 32, an authority to adopt can lawfully be pre: 
sented by the “representative” of the adopted son. 

The natural father of an adopted boy, who 
happens to be the nearest male agnate of the boy 
and as such the wroper, person, to be appointed 
guardian and to act as natural] guardian in the 
absence of any judicial appointment, ean, validly, 
E nt the authority to adopt for registration on 
. PREIS the pdepied boy. 4 

„An authority to adopt was presented for registra- 
tion by the natural father and guardian of tle ini or 
adopted son, who also happened to be the nearest 

. *. 
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male agnate pi the adopted boy after adoption, and 
the Registrar, coming to the conclusion that it was 
presented bya party who could lawfully present it, 
registered the document: 9 

eld, that the authority to adopt had been duly 
presented as required by the Registration Act *and 
the registration thereof was, consequently, valide 

Obtter dictum.—Though gs a result of his adoption, 
n adopted son is transferred out of his natural 
family into the adopting family, yet, if he is at the 
time of registration, actually residing with his 
natural father and has no legally appointed guardian, 

ethe natural father is the “representative” of the 
&adépted son and as sSufh the proper person under 
8. 32 (b), Registration Act to present the authority for 
registration. 

Quere.—Whether a party who at the time of his 
adoption was resident in, and a subject of, a Native 
State, rely upon the unquestioned fact that his 
status as an adopted child was accepted by the 
Courts of that State, as a binding decision on the 
question of his status precluding all dispute (in a 
kritish Indian Court) asto the fact and lawfulness 
ofhis adoption? P CO HzexzsíARA VENKATAPPAYYA v. 
NAYANI VENEATARANGA, A. I. R. 1929 P. O. 24; 929 L. 
W. 118; (1929) M W. N. 47; 330. W.N. 261;49 CO. L. 
J 148; 31 Bom. L R. 299; 52 M. 175; (1929) A. L. J. 
41; 56 M L. J. 218, 17 


6. 17 (1) (b), (d)—Leases—Agra Tenancy 





Act (II of 1901), s. 198 (g)y—Rent sust—Set off. 
Olause e of 5.17 (1) of the Registration Act 
must *be deemed entirely to exclude leases because 


there is a separate cl. (d) which deals with them. 
A sub-tenant paying an amount due from the 
tenant to save his crops ficm attachment cannot 
claim set-off in a suit for rent by the tenant in 
view of the provisions of s. 193 (g) of the Agra 
Tenancy Act. A Koxa Raav. Sarta, LO R. 9 A.486 
Rev.; 12 R. D. 426, A. I R,1928 All. 536 900 
— —— 8, 82. See REGISTRATION Act, 1908, s. 2, 
sub-cl. (10), s. 26 


cl (10), s. 26 


Religious endowment—Inam — Inam  regíster— 
Archakas omitting to cam beneficial interest or 
trusteeship—Utilisation of surplus for private pur- 
poses—Itgmoval from management. 

It appeared from the inam register relating toa 
temple that the inam was granted to the temple 
and the names of the archajtas' ancestors were not 
evey mentioned in itand at the time ofthe inam 
inquiry, the then grchakas did not assert any claim 
to any beneficial interest or toits trusteeship. The 
archakas, however, were in management Ahd utilised 
the surplus profits for their own use. In a suit 
under s. 99, C1vil Procedure Code, 

Helg, that the whole of the beneficial interest in 
the property belonged to the temple and under the 
circumstances, the  archakas, „in utilising the 
surplus receipts could no be treafed as having 
acted bona fide under a mistaken notion of” their 
‘rights and their removal from manifemené was, 
therefore, proper M GOPALA OHARYULU v. LAKSHMI- 
NARAYANA, A, I.R. 1929 Mad. 87 650 


-——- Mutt—Power of mokant to divide mutt— 
Usage—Contract —- Compromise — ideration, 
* The power of a mohunt who hasa number of 
. * 


. 
. 
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Religious Endowment—concld, 


Separate asthals whioh, by usage, have allbeen held 
by one man, to provides for their divjgion between 
his successors, depends upon the custom and usage 
of the particular mutt. Prima facte, such a hepara- 
tion would be improper, unless there were special 
circumstances justifying iè. 

hen two parties enter into an agreement, whe- 
the» it be of compromise or in some other respect, 
each procures the advantage of the agreement from 
the other, and no further advantage need be looked 
for to support the agreement. P O Raw OBARAN 
RAMANUJ Das v GoBrNDA Rawanus Ds, œ. I. R, 2029 
P. O. 65; 33 O. W, N. 316: 29 L, W.428; 49 ©. Ld. 
321; 31 Bom, L. R. 715; (1929) A. L. J. 414; 56 Me 
L, J. 636* s 571 


Res judicata. - " 
See Crvit PRocEDURB Cons, 1908, 6. 21 545 
See HINDU Law 743 
— — — Obiter dicta. i 


A remark ina judgment which does not amount to 
a finding and on which the decision is not based is 
a mere obiter dictum and will not operate asres 
judicata, L Prem Das v. SARBALAND, A. LR 1929 
Lah. 225 331 


e 
Omission to plead res judicata—Confiteting 
decrees—Sutt to set aside later decree—Competency 

of suit—Cinl Procedure Code (Act Y of 1908), s. 

ll, Expl IV. 

A party against whom a decree has befn passed 
cannot be allowed to attack the decree in a 'sub- 
sequent syit merely because the matter had already 
been decided in his favour in a previous decision 
which was not brought to the notice of the Oourt 
and was really res judicata 

When there are two conflicting decrees the last 
should prevail on the ground that in the eye of 
law itis binding between the parties and the pre- 
vious decree should betaken as pleaded in the latter 
suit and not given effect to, or must henceforth be 
regarded as dead. 

The bar of res judicata is one which does not 
Affect the jurisdiction of the Court but is a plea in 
bar which a party is at liberty to waive. If a 
party does not put forward his plea of res judicata 
in a suit he must be taken to have waived it or 
it must be taken to be a matter which ought to 
have been madea ground of attack and deemed to 
-have been & matter directly and substantially in 
issue in the suit under Explanation IV, of s. 11 of 
the Code of Oivil Procedure. G RAJANI KUMAR MITRA 
v. AJMADDIN Buura, 48 O. Li, J. 577; A. I. R, 1929 
Cal. 163 f 129 


Specific Relief Act (I of 1877), s*9— 

Finding tn summary suit for “possession, whether 

operate? as res judicata. 

A point decided an a suit under s. 9 of the Sffculic 
Relief Act will operate as res Judicata in a sub- 
sequentlitigation between the parties provided the 
other conditions are satisfied. C Ray Goran BHATTA 
Ogag v. BARAT KUMARI DRBI, A. LR, 1928 Osl, s 

A 2 
e e 


. e 
Right of ryivacy—Ezistence of private or publig 
lane between houses, effect of. 

The existence of a private or even a public lane bet- 
wepo houses will not destroy the right of privacy. A 
Ossept Ram v. Gorut*Onanp, 26 A. L. J. 537; 50€. 
706; A. I. R. 9928 All, 717 732 





+ INDIAN CARES, j 


, A229 
* . 
Rule of “damdupat”, applicability of. 

The peguliar Hindu rule of, "damdupat", as~ to 
interest, is applicable to matters of contract: PO 
Hart Rau SEROWGER v. MADAN Gopar BAGLA, A. L R. 
1929 PO. 77949 0. L, J. 385; 33 O. W. N. 493; 31 
Bom. L. R. 710; (1829) A. L. J. 406 565 


Sale of goods—Agreement of sale providing for 
*sellers applying for extension of time in case‘of late 
shipment —Sending of invowes by sellers, whether 
amplies reguest for extension €f ime. , 

Where an agreement of sale of goods allows the 
sellers in case of late shipment fo apply to the 
purchasers for an extension of the time fixed for 
performance of the contract, the mere sending of 
invoiges by the sellers does not imply a tequest for 
extension of such time. L SHER Sinan v. GORDHAN 
Das, A.I R. 192 "p p : / 445 
——- Exectttion o promi note for price— 

Original cause of aghon, whether ARPE MEN 

The subsequent execution of & promissory note 
for the price of articles purchased will not extingu- 
ish the original cause of action of the seller to 
sue for the price of the articles. O Lapa MANOHAR Lan 
v. Monge Lar, 5 Q. W. N. 1117; A. IDR. 1989 eee 
91 s 


Second appeal—Finding of fact based on wrong 

view of onus of proof —Interference. s 

A finding of fact based on a wrong view of the 
onus of proof is not binding upon an Appellate 
Court in a stcond appeal P C Pgppr REDDI Joar 
Repor v. Panam OHINNABI Revpi, A. I. R. 1929 P. O. 13: 
29 L. W. 86; (1929) M. W. N. 44; 49 CO. L J. 98; 33 
Q. W. N. 233; 31 Bom. L. R. 261, 52 M. 83; 56 M. L. J. 
165 = 5 

Limitation, question of. 

Where the facts necessary to support & plea of 
limitation are either admitted or sre apparent on 
the face of the record, the Court will not be 
justified in refusing to entertain the plea, even if 
raised for the first time in a-second appeal A 
RANGAOHARYA v, GURU EEVTIRAMAN AOHABYA, A. I. R. 
1928 All. 659; (1929) A.L. J. 229 734 


Securities Act (X of 1920),«. 21—Rule 13 (8) of 
rules framed under ihe Act Issue of duplicate 
bondas—Dscretion, exercise of —Deposit of amount 
of bond in Postal Sawngs Bank—Interest on bond 
after maturity. 

A person cannot cl@im interest on a bond after 
ihe date fixed for re-payment by merely delaying 
presentation of his bond. 


The issue of duplicate bonds under s. 21, 
Securities Act, 18 discretionary, 
Rule 13 (2) of the rules framed under the 


Sourities Act relating to deposit “of amounts of 
securities in the Post Office Savings Bank applies 
only im the case of promissory notes whichare lost 
or destroyed and when payment has@to bë made on 
the basis of such loss or destructiom and not in the 
case of missing bonds which arefound and presented 
for payment afterwards, L TULSA BINGAH v. BEORETARÉ 
or State FOR INDIA, A. I. R. 1929 Lah. 236 697 


Small Gause Court—Power to gttach immoveable 


property. 

A Baall Causg Court acting gs such cannot attach 
immoveable property in execution ofa decree. is 
is so even though the Small Cause Court is also 
an ordfnary Court unless the decree ,has been 
formally trangferred to the ordinary side. L&I Raw 
v. Tons: Ram, 30 P.L. R. 40; A L R. 1929 wW 

. 


. 
e 


Vol. 114] 


GENERAL INDEX. 


969 


Specific Rellef Aot (| of 1877),s. 9—Criminal Succagsion Act (XXXIX of 1925), s. 77. BENE 


Procedure Code (Act V of 1808, 8. ol4d—Summary 
suit for possession whether barred by ofder under 
s. 145, Criminal Procedure Code—Decree for posses- 
8ion—Hevisvon—Cwnl Procedure | Code (Act V of 
1908), s. 115. ° . 


* Ah erderofa Criminal Court under a. 145, Oriminal 
Procedyre Cod$, doss ngo debar a suit under sg. S 
Specific Relief Act. 

A decreeunder s 9, Specific Relief Act, is notopen 
to revision as another remedy by way of regular 
suitisbpen to the unsuccessful pu. A decision 
that a suitunder s 9, Shecific Rabef Act, is $0m- 
petent isa decision on & point of law and not o 
jurisdictiqn. R U Kray Lu v, U Suwe So, 6 R, 667; 
A. I R,1929 Remg.21 , id . 543 


—— —— 8. 9—-Finding if summary suit for posses- 
sion, whether operates *as res judicata. See 
: Res JUDICATA 82 
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Stamp Act (If 011899), ss. 11, 35, 36— Promissory 
note—Advance of more money and alteration of 
„amount in promissory note——Admissbility of note— 
Sufficiency of stamp—Marking as exhibit, whether 
amounts to ‘admission’ in evdence—Ht1gh Court's 
power to consider question of atimissibrlity. 


The defendant executed a promissory noje to the 
plaintiff for Hs 50 at 4 per cent interest per 
mensem. The plaintiff subsequently Sdn a 
sum of Rs. 150 more and agreed to receive interest 
at 3 per cent. per mensem. The promissory note 
"was altered by the parties by scoring out ‘Rs. 50’ and 
inserting ‘Ra. 200’ and scoring out ‘Rs. 4’ and sub- 
atituting ‘Rs. 3°. The promissory note was marked 
as an exhibit in the trial Court without a judicial 
determination of its admissibility in evidence. In 
revision: 

Held, (1) that as the promissory note was made 
to represent twogdistinct transactions for the second 
of which no duty was paid and as the stamp must be 
considered der the circumstances to have been 
used twice over in contravention of s. 14 of the 
Stamp Act, the promissory note must be deemed to 
have been unstamped; @ 

(2) that the mere fact that it had been marked as 
an exhibit did not amount to an ‘admission’ of the 
Bame in evidence within the meaning of s. 36 of 
the Stamp Act and it was consequently open to the 
High Oourt to consider the question of itg admis- 
sibility fn revision and to reject it as imadmussible, 
R Maune Myo v. Ma Myry, A. I. R, 1928 Rang. 263 

2 


6 
*. $ 35, See Braxe Acr, 1899, s. 11 


-——— $s. 35 (a), 36—Insuficwnty stamped 
epromissory mote—Admission in evidence by trial 
* Court—Rejection in appeal. 


The terms of 8. 36 of the Stamp “ict are exceed- 
ingly wideeand are sufficient to cover the case of 
promissory notes and other documents to which 
proviso (a)to 8.35 ás not spplicable. i 

An insufficiently stamped promigsory note Which 
is admitted ın evidence, ion gh 6 sa on 

ment of duty and penalty cannot afterwards be 
rejected on the ue that it was not duly stamped? 
R Ma Nxcx v. Maung San Mya, 6 R. 590; A. L È 1929 
Rang. 9 294 


$9. 36. See Sade Act, 1899, s. u 289 
. 62 
4 . 





s. 21 (g). See Civi, PaocspcRE Oone, 1908, 
id 286° 


D 


+ engines on its lines of Railway 


837 
— 8,124. See HINDU Wits Aor, 1870, applicabi- 
. 666 


lity of 
s. 263~—dletters of — Admünistration— 

Regocotion of grant—‘Just cause'—Non-pay ment 

of legacies, whether sufficient ground—Useless, and 

anoperatrve’, signigcance of. 

Courts in India can revoke a grant of Letters 

of Administration only according to the provisions of 
8. 2620f the Succession Act, . 
e A grant of Letters cannot be held to have become 
useless and inoperative within t^e meaning of cl (d) 
of the explanation of ‘just cause’ im s 263 of the 
Succession Act merely because the administrator 
has nothing more to do than to distribute the legacies 
to the several legatees. 

Wilfully withholding the legacies payable under 
fhe Will is mere maladministration and 1s not a 
just causefor revocation of a grant. 

The remedy of a legatee to obtain the legacy from 
the hands of the administrator is either by a suit 
for obtaining the legacy or for administration of the 
estate. OC BRIS CHANDRA OHoupuuRY v BHABA Tarint 
Davi, A. I. Ry 1928 Cal. 695; 32 O. W. N. 993, 48 O L. 
J. 262 794 
Sult for partitlon—Properties parily in Madras 

and partly outside British India—Parties living in 

Yadhas—Suit, whether mawmtamable «n Original 

Side, High Court, Madras. 

Where some of the properties which have to be 
epartitioned are situated within the, City of Madras 
and some outside British India, & suit may be 
instituted in the Original Side of the High Court 
for partition of the properties within British India, 
with the leave of the Oourt, if the parties reside in 
the  Oity of Madras, M MAMIOHAND SOWCAR v, e 
KESARI Murs Sowoar, A. I. R, 1929 Mad. 31;9 L. W. 
237; 56 M. L. J. 35 818 


Suits Valuation Act (VII of 1887), s. 11 (1) (b)— 
XT heard by inferior Court—Prejudice, infer- 
ence of. 

Where an inferior Court disposes of an appeal 
which should have been heard bya superior Court, 
there is ground for holding that the parties have been 
prejudiced. L BANNI v MANGU 440 
Surcharge Act (XIII of 1919), See Oonrracr Aor, 

1872, B. 21 358 
Tariff Act (VI of 1921). See Oonrraor Act, 1872, 

s. 2d 358 
Tort—Damage caused by fire from steam engine— 

Liability of Railway Companies. 

Legislature by autherising the use of ateam 
impliedly ım- 
against the damage caused 





demnifies Companies 


289 by fire escaping from the engine; povided they are 
wot the best construction and proper safeguards ara 


used for minitnising the risk of damage by fire. G 
Szorwrary ov State v. KALI Braga OHATTERJEE, A. I. 
A 1928 Cal. 571; 330 W. N. 50 662 ° 


Trade-mark—Passg off action—Deception by 
sound or sight—Measuze of damages. 
Plaintiffs, manufacturers of cott@n piece-Moods, sued e 


in respect of an infringement of ghéir trademark, 
which had the lotus flowerasits leadihg emblem. 
By reasonof its association with the name of 
"Lotus" the plairftifis’ cloth came to be known in 
the market as "Lotus cléth", and the defendants 
(also manufacturers of cotton piec*goods) by using 
a trademark begring a lotus device, were able 
successfully to palm of thelr goods as thosg 
manufactured by the plaintiffs, : 


. away from a knowledge of facts which the 


' 970 


Trade-mark—concld. . 4 


Held, (decreeingthe pane claim for an injunction, 
restraining the use of the defendants’ trademark) that 
there might be deception by sound as well as by sight, 
and that thedefendants' trademark was apt to be 
confused, by the illiterate and unobservant, with that 
of the plaintifs. 

Although there is no cut and dried rule for the 
estimation ofdamages in a passing-off action, the 
Court cannot proceed entirely ong its owa agsump- 
tion or conjecture without evidence, and .where the 
amount awarded is unreasonably excessive and 
absolutely outeof all question, etMe decree cannot 
stand. A fair test to work on wpuld be to take the 
figures which show the falling-offin the plaintiffs’ 
trade which came in after the pirated mark waa 
introduced on the market by the defendants PC 
Jucar LAL-KAMALAPAT v. SWADEAHI MiLLS Oo., LTD.,eA. 
I R.1929 P. O. 11; 29 L. W, 243; 33 O. W. N. 242; 31 
Bom. L. R. 285; 51 A 182; (1929) A. L. J. 1; 56 M. L. 
J, 282 30 


Transfer of Property Act Y of 1882), s. 8. See 
Orvin, Procspurs Cops, 1908, O. I, pr, 1, 4 262 
——— 8. 41-~Sale from ostensible — owner— 
Estoppel of real owner— Reasonable ^ care'— 
‘Constructive notice'— Purchase from joint Hindu 
famaly—Purchaser, whether bound to ngyire into 
rights of female members. 
It is a principle of natural equity, which “must 
6 universally applicable that where one man allows 
another to hoèd himself out as the owner of en 
estate and a third person purchases it for value 
from the apparent owner in the belief that he ia 
the real owner, the man who so allows the other 
to hold himself out shall not be permitted to recover 
upon his secret title, unless he can overthrow that 
of tha "purchaser by showing either that he had 
direct notice orsomething which amounts to con- 
structive notice, of the real title, or that there 
existed circumstances which ought to have put him 
upon an enquiry, that, if prosecuted, would have 
led toa discovery of it. 
If there is not actual notice that the property is 
in gome way affected, nnd no fraudulent turning 
Tes 


geste would suggest to a prudent mind, if mere 


. want of caution, as distinguished from fraudulent 
. and wilful blindness, is all that can be imputed to 


the purchaser, the doctrine of conséructive 
notice will not apply and the purchaser will, in 
equity, be considered, asin fact he is,a bona fide 
purchaser without notice « 

The expression ‘reasonable care’ in s. 4l of thg 


' Transfer of Property Act, means sugh care as an 


ordinary maw of. business or a person of ordinary 
prudence would take, It is not enough 

assert generally that enquiries should be made or 
that a prudent mane should have made further 
enquiries but some specific circumstances shoul&be 
pointed out as the starting point of an egguiry 
which might be expeoted to lead to some renh: 

In the absence of specf&l circumstances a pur- 
“chaser of property belonging to” Hindus is not 
ordinarilyebound to inquire whether female members 
of the family have any shares in the property. C 
Muaonay. & Co v. Barona Scxpam Deni, 48 C. L. J. 
374; A. L R, 1929 Oal 834 33 C W.N. 526 142 
———— S$. 53—.4Iransfer of property in lieu of 

dower, validity of. . 

The act of transferring a small portion of a 


' person's ímmeveabld property to his wife in lieu of 


_ INDIAN OASES. 
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e . 
Transfer of Property Act—concld. 
a portion of her Mower debt amounts to no more 


than paying one creditor in full and leaving others * 


unpaid and such an act is not voidable at the 
instance ofa creditor under s 53, Transfer of Pro* 
perty Act. O AMINA BiBrv GREIKH MUHAMALLD IBRAHIM, 
5 O. W. N. 1077 . °504 
p 8.54. See Pur maPTN * "e 43 
————— 8. 55 —Vendor and purchaser— (onsideratvon 
net fully paid—Suit by purchaser for possession— 
Power of Court to bass decree conditronal on 
ayment. "^ 


e Inmasuif by a rend&e to recover possession of 


property, where alleor part of the purchase-money 
remains unpaid, o decree may be spbjected to 
restrictions *and conditions, approwriate tothe cir- 
cumstances of the case B élasLiNGAYA REVANSHIDDAPPA 
v. CHINNAYA KARIDASSARPA, 30 Bom. L. R. 1604; A. L R, 


1929 Bom. 60 369 
— — 8, 76. See MORTGAGE 876 
8 77. See MonTGAGR 73 
88, 85, 89. Sge MORTGAGE 16 


—— ———— 8, 95. See PROVINOIAL SMALL Cause Courts < 
47* 


Act, 1887, Scu. II, ArT. 42 
—— — 8, 106— Representative of tenant holding over 
—Notwe. : 

The representative of a temant holding over isa 
mere trespasser afd is not entitled to notice under 
8.106 of the Transfer of Property Act. A Sregep 
VAFARYAB Hasan v, UMAR DARAZ ALI Kaan, A. I. R. 


1929 A11. 610 724 
— — — 8, 108 (a), (n)— Lessee's liability for damage 
by fire to demused buildings—Lease for storing 


liquor-—Premises damaged by fire—Lessee's liability 

—ule in Rylands v. Fletcher. 

In the absence of a special contract to that effect, 
under s. 108 (¢) of the Transfer of Property Act a 
lessee is not liable for damage caused by fire to the 
demised premises whereno negligence 19 establigh- 
ed against him. i 

Where, in a lease of certain pipmises for storin 
liquor the lessee was allowed to make structure 
alterations in the building to suit fhe purposes of 
his busimess on the undertaking that he should 
restore the building at the expiry of the lease at his 
own cost to the condition ing which he took the same 
on lease, and the entire building was destroyed by 
fire and there was no proof of negligence on the 
part of the lessee beyond the fact that there was no 
watchman on duty at the time of the occurrence : 

Ileld, (1) that the material covenant in the lease 
did not Gontemplate the case of fire et all and 
merely provided for the obligation that the lessee 
would incur in restoring the premises which he Pad 
altered to suit his own purposes to their prêginal use 
as a dwelling house at the termination o the lease ; 

(2) that proof alcohol is, by itself, not & dangerous 
thing which a man could reasonably be held to 
store at his peril owing to its dangerous nature ;* 

(3) that theebences of watchmen did not amount 
to negligence ; . ] . o. 

(4) that there being no evidence of negligence, or 
of negligence which»had ang casual connection with 

re, the 
ced M Hast INDIA DreriLLBRIER v. MATHIAS, 
A I.R 1928 Mad. 1140; 55 M. L. J. 663; 28,L. W, 





e 978,51 M, 994 œ 234 
Trespass. See ELEOTRIOITY Act, 1980, s. 12 692 
Construction of — buililing—Compe — 

Right to remeve materiale, * Sng P 


defendant was not liable to the plaintiff | 


Vol. 114] ° 
* 


Trespass—concld, . 


A trespasser who builds upon he land of another 

* knowing that he is a trespasser is not enfitled to 
claim compensation from the owner for the money 

spent by him in constructing the building but is 

entitled to remove his materials L BARKAT ALI v. 

Aspurr RAHMAN 696 


Trust—Imperfect gift, whea construed as declara; 
tion of trust—Interest. 

As regards imperfect gıfts, the law 1s well settled 
that if the gift is not completed, the Oourt will 
not, in the absence of a déclayation of trust by the 
transferor.in favour of the transferee, true the 
intended transfer to opprate as a«leclaration of trust, 


« PC Harmen BaROWwGEEev. Map Goran, A I R. 
1920 P.O. 77:49 ML da 335; 33 O. W* N. 493; 31 
Bom. L. R. 710; (1929) A. LeJ 406 565 


U. P. Court of Wards Aof (IV of 1912), s. 54, 
whether mandatory—Suit filed within less than two 
hs, gompetency of. 

Te provisions of & 54 of the U, P. Court of 

* Wards Act, 1912, are mandatofy anda suit instituted 
within less than two months of the delivery of the 
notice prescribed under that section is liable to be 
dismissed. O Magscop ALI v. DEPUTY COMMISSIONER 
Bara Bang, 5 O. W.N., 927; A. T. R. 1928 Oudh 495; 
12 R. D. 832 š " 510 


U. P. Land Revenue Act (Ili of 1901), ss. 32, 40 
—Decision of Board of Revenue in summary inquiry 
—Competency of appeal to Privy Council. 
Disputes.as to entries in the register maintained 

under cl. (a)ofs 32 ofthe U.P. Land Revenue Act 

TI of 1901, are to be decided by hə Collector, on 

the basis of possession, aftera summary inquiry, in 

accordance with the provisions of s.40 of the Act 
and asthe latter section doss not make any of the 
provisions of the Civil Procedure Code applicable, 
an order made by the Board of Revenue in such an 
inquiry is not appealable to His Majesty in Council. 

PO Uprr Narain Sinan v Muopnagak Apr, A. I R 1929 

P.O. 75; 13 R. D. 759, 40 O. L. J. 406; (1929) A.L. J. 

81; 30 L W. 246; 57 M. L. J. 13 577 

—— 88, 36, 40 —Rent proceedings—Title suit— 
Res judicata. : 

An order passed undgrss 36 and 40 of the U. P, 
Land Revenue Act cannot be a bar tos suit relating 
to aright to the property as distinct from the deter- 
mination of rent APuLanpHaR SINGH v. Buaawar 
Sıxan, 26 A. L. J. 818; 12 R. D. 416, A, I R 1928 Al. 
547 873 
———— $8. 40, See U. P. Lano REvENUE Acr, 1901, 

















s. 86 ` 873 
—*.——— 88.56, 86—Amount due from fishermen 
fish in ghata, 















of ,villagg for catching and selling 
whether Mint or cess, 

Where tib defendants who lived in a villageina 
encindart plied boasts and caught fish in a river 
owing through the village and sold the same on 
ghats of the said village, and the zemindar of 
village gued them for recovery of a sum of 
y which he was entitled by custom to recover 
them per boah of fish : 

, that the claim *of the sêmindar was one f 

d not for cess within the meaning of ss 55 
ofthe U.P, Land Revenue Aft, A Kavafm 
ALA ALLAHABAD Y. Sante, 12 R. D. 345; A.I R. 


559 898e 
—\s. 86. See U. P. Lann RmvgNUE Aon, 1901, 
pore i 898 

98,105, 111, 233 (K)-—Decision of title in 


'QENERAL INDEX, 
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U. P. Land Revenue Act—contd. 


* 

partition proceedings, finality of—Applicability of 
rule of finality to imperfect partitién and partition 

of single mahals—Onfission to raise question of 

title in partition pr@ceedings, effect of. , 

‘The eule that where a decision relating to a 
question of title has been either expressly* or im- 
pliedly arrived at during the course of partition 
proceedings, itis no more open to any party thereto 
to challenge that decision subsequently, applies to 
cases both bf perfeĉt partition as wall as imperfect 
peetition 

All questions of title whether expressly or im- 
*pliedly decided durfng the course of partition pro- 
ceedings are binding upon all co-sharers who are 
parties to the partition procesdings whether the 
partition relates to several mahals or one single 
mane or to the portion of one mahal. 

party to a partition proceedings if he does not 
choose to file any objection raising the question of 
proprietary title at the proper time and objec- 
tion is consequently dismissed, must be deemed to 
have raised the question and got an adjudication 
thereof adversely to himself, O AJUDHIA PRASAD v. 
Laxapat, 5 O. W. N. 1101, 12 R. D. 752; A.I. R. 1929 


Oudh 72 762 
—~—— 8.111. See U. P. Land Revenus Act, 1901, 
8. 108 , 762 


———— $, 111—Objection when to be filed. 

The general rule in regard to objections fileÓ 
ugder s 111 of the U. P. Land Revenue Act, 1901, is 
to the effect that if a date is fixed iif the proclama- 
tion for filing objections and proclamation is duly 
served upon a party to the partition proceedings and 
the caseis taken up on the date fixed in the pro- 
clamation and no objection is filed on that date and 
the case proceeds, it would not be open to amy party 
to file objections raising a question of proprietary 
title at any future time. If, however, the pro- 
clamation has not been served upona party to the 
partition proceedings or the case is not taken up on 
the date fixed inthe proclamation and proceedings 
are adjourned to another date, on which date the 
objections are filed, it cannot be held that they have 
not been filed at the proper time. O RAM BUMBAN 
v Barst Prasan, 5 O. W. N. 1082; 12 R. D. 731; A.I. 
R. 1929 Oudh 67 806 


8, 111 (1) (o) —Partitwon proceedings—Objec- 
tron Dy recorded  co-sharer—Hevenue Court not 





deciding objection on merits but rejecting on ` 


strength of Ciml Court judgment and mutation 

order—Order rejeciing objection, whether appealable 
* to Civil or Revenue Court 

Where, in a* partition case an objection is raised 
by a recorded co-sharer to the ‘partition on the 
ground that a certain question has alresdy been 

ecided by a *competent Oourt and the partition 
officer accepts the said obfection, he cannot be 
de@med to have decided himself the question of title 
raie in the objection. If a party to the 
partition 18 dissatisfied yith Buch an order of the 
partition officer his remedy lies $y appealing to 
the higher Revenue Courts since aelefisiogn by the” 
partition officer can be appealed agai in the 
Oivil Court only when the partition officer has 
decided to determine the question of title bimself 
and has passed the said ofder in the course of such 
determination. . 

Whefe,in the gourse of partition 


an objection is filed uxder s* 111, 


goa 
. P, Land 


. 
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U., P. Land Revenue Act—contd,* 


Revenue Act, and the Revenue Court without pro- 
ceeding toenquite into the merits of the objection 
itself, refers to a mutation “order in favour of the 
opposite, party and to a judgment of the Oivil 
Oourt dismissing the objector’s suit and gn the 
strengththereof rejects the objector's objection, the 
order rejecting the objectioneis one passed under 
the first portion of sub-s (1) of s. lll and not 
under cl. (c) of sub-s. (1) of the said section and in 
such a case the appeal does not lie to? the Civil 
Court but to the Revenue Court. O Sarna BIBI w. 
OUHANDRAPAL SINGA, 5 O W. N. 897; 12 R. D. 528; A I. 
R. 1928 Oudh $03; 3 Luck, 159 °-° 120 o 


————-88. 111, 233  (K)—Patrtition proceedings — 
Subsequent institution of suit for declaration of title 
—Competeney of suit— Procedure. 

Held by the Division Bench.—No order can bepassed 
under s. 111 (a), U. P. Land Revenue Act, when a suit 
in the Civil Court for declaration of title has been 
instituted before a partition suit, inasmuch as the enter- 
tainment of the partition suitin that case would be 
barred by s.11, Oivil Procedure Code. If the appli- 
cation for partition has preceded the institution of the 
civil suit, that institution is bad dhd cannot be 
corrected by an order under s. 111 (a) ofthe Act. If 
an order 1s passed under cl (a) then the only proper 
course for the plaintiff in the civil suit ıs to withdraw 
the suit already instituted by him and to file an- 
ether guit. 

It is settled law that s. 233 (k) read withs 111 of 
the U. P. Land Revenue Act means that a Civil. Couft 
cannot entertainasuit as to a declaration of title 
when that title isa matter that can be determined 
and must be determined ina pending partition suit. 
A Fagra v HABDHWA, 26 A. L. J. 2175; L. R. 8. A. 49 
Rev., A, I. R. 1928 All. 172; 12 R. D. 20, L L.T.40 
AM. 112; 50 A. 559 177 


S, 118— Partition proceedings—Jurisdiction 
of Revenue Court to divide buildwngs—Arbiratwon 
—Arbürators power to divide—Division without 
fixing rent, effect of. 

A Revenue Oourt has no jurisdiction to divide 
dwelling houses. Section 118 of the U. P. Land 
Revenue Act is not based onthe ground of mere 
convenience but is based upon the more solid ground 
of jurisdiction, 

In partition proceedings in a Revenue Qourt, an 
arbitrator has no power to give to one qarly a 
portion of the house belonging to another 

Where an arbitrator awards a portion of a house 
of one party to another without hxing any rent, the 
former can retain the portion of his house which 18 
allotted to the other without payment pt any rent. A 
BAAWANI Pgegpap v. Jorr Prasan, 12 R.D. 341; A.I 
R. 1928 All. 610 " 89 
————— 8. 233 (k). See U.P. LAND e RRvENUR ACT, 

1901, s. 106 ° 762 


——— — S. 283 (K)—Imperfect partuion—Drffemn! 
perfect partrition—Title sust—Cwil Courts, qurts- 
diction of. y 
A suitSfor dec®ration that tho plaintiff is owner 

"of land gllotlegto him on an imperfect partition 18 

not maintainable ina Civil Court on tbe allotment 

being disturbed at a subsequent perfect partition. 
inasmych as such a suit isa sut felating to partition 
within s. 233 (k) of the Land Revenue Act. 

KARIM Kuan v. Noor MUHAMMAD Kuan, L, R. 9 A. 

119 Rev.; A L R. 1928 All 329; 12 R, D.219 © 724 

8.233 (Kje-Partition—Co-sharer praying 
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A especific performace was barred, the defend- 
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U. PeLand Revenue Aot—concld, * 


for partitym admitted share and reserving 
right $e claim hagher share by obtaining decision 
of competent Court—Question of proprietary title, 
whether Anvolved— Subsequent surt in Oil Court 
for bigher share maintainability of. . 
There is nothing in the Land Revenue Act which 
prevents a recorded co-sharer from applyufgífor a 
partition of only a portien of a share and, therefore, 
where a co-sharer asks the Revenue Authorities to 
partition the share Sah a of which his title is 
admitted and to leave the remaining share out of 
thg case yntil he obtaips the decision of a' compet- 
ent Court pon the subject, it cannot be -said that 
there was in respect*of the remaining share any ob- 
jection raising the question ef propres title and e 
his suit for that remaining «hare ix? a Civil Court is 
not barred by s 233 (k9 Land Revenue Act. O 
MOHAMMAD AHSAN ALI A IxzAM ALI, 5. O. W. N. 1044; 
A. I. R. 1929 Oudh 35; 12 R. D. 722 310° 


U, P. Prevention of Adulteration Agt (Vj, of 
1912), 88. 4, 12, 15-gOffente under s. £—Summons 
asued after 30 days—Juriedictton of Court to * 
try accused. ii 
Section 15 ofthe U. P. Prevention of Adulteration z 

Act, 1912 which provides that no summons shall 

issue for the attendance of any person accused ofan 

offence under s. 4,eunless the same is applied for 
within thirty days from the date upon whi the 
order of consent referred to in s. 12 is made, does 

not affect the jurisdiction of the Oourt to try a 

person who ap and stands his trialon a sum- 

mons issued after the expiry of the thirty days. It 
merely prohibits the issue ofa summons after the 
resoribed period, A Raat (HAND v TÊMPEROR, A. I. 
B. 1929 AIL 157; 30 Or. L. J. 369 870 


Vendor and purchaser—Agreement to sell —Pay- 
ment of earnest money or part of purchase-money— 
Breach by purchaser—Forfewure of money paid— 
Contract Act (IX of 1873), ss 78, 74. 
lf A agrees to sell property t® B and earnest- 

money is paid to A, and if B sungequently com- 

mits a breach of the contract, Bis not entitled to 

recover from A the said earnest-money, Where B 

has advanced part of the purchase-money to A, he 

will not ba entitled to rever it back, if he com- 
mits breach, if such part-payment is of such pro- 
portion of the purchase-money and of such a nature 
generally as would enable the Oourt to regard it 
as akin or analogous to earnest money, that is, if 
the part-payment has been made mainly as a security 
for the due fulfilment of the contract N° Anas ALI 
v. Kopuusao, 24 N. L. R, 189; A. I.R. 1929 Nag. 30 
. 


461 
Consideration paid—Purchase® “put 
possesmion-—Sale-deed not — registered-e-Suit for 
ejectment~-Purchaser's right to retain posses 
sionDoctrine of — part-performance—HEquitav 
estoppel. 
The plaintiff sold certain land to the defer 
got the purchase-money and put the @efenda. 
possession, e deed = sue vas not, how 
registered and the Main t er the expiry of 
than 3 years from’ the date of sale cuad toe 
deftndant. The trial Court decreed the suit 
ing that as the right of the defendant to 
































no right to resist the guit. On appemi: ; 
e Heid, that though the defendant got only arf? 
choate title to the propeptye the actings of 


: Vol. 114] 


Vendor and pu rehaser—concld.. 


. 
parties created an equitable defence and the plaintiff 
was not entitled to eject the defendant. CG Sona Mia v. 


è AJOR ALI 416, 
~ Sale-deed—Consideration net paid—Passing 
. of title, 


e Wheua portion ofthe censideration seteout in a 
e sale-deed has been found to be good consideration, 
the mere factethat a, portion of the sale considera- 
tion Mas not been paid &*no ground fcr coming to 
the conclusion that the parties did not intend the 
document to be a document which could be enforced 


betw 
E Suam, 26 A. L. J 539, A. I, R. 1928 AIL 891 0192 
4 Wajib-ul-arz—Interpretation—Evidence of acte and 
A conduct of declarants and co;sharere, admissibility 
of . $ 


Evidence relating 1i» acts and conduct of the 
declarants of a wajib-ul-awz and of other co-sharers 
gan be invoked in aid of ita interpretation. O Munay- 
MAD MASHUG Att v. HURUN Nissa, A. I R. 1929 Oudh 


204,13 & D 480 113 

e 
n Will—Canons of  consifüction-—Deceaaed's inten- 
. tions to be gathered from words of Wall— Con- 


struction preferring testacy favoured—Legacies— 

E*cecutor'a assent, necessity of—Interest transmissible 

to heirs of legatee even before such consent— 

Executor de son tort. . 

Whilst the Sntention of the testator ought to be 
the only guide to interpretation of a Will it must 
be collected from the words employed by the 


testator in his Will, and surmisesor conjectures of e 


any object which the testator may be supposed to 
have had in view cannot be allowed to have nid 
weight on construction of his Will unless suc 
object can be collected from the language of the 
Will itself. 

One of the cardinal canons of construction appli- 
cable to Willa is that the Court will lean st 
intestacy and will not presume that the testator 
meant to die intestate if, on a fair construction, 
there is no reasgn for saying the contrary. 

Every legatee, whether general or specific, and 
whether of chattels real or personal, must .obtain 
the executor's assent to the legacy before his title 
as legatee can be complete and perfect: before such 
assent, however, the éegatee has an inchoate right 
to the legacy such asis transmissible to his personal 
representatives in case of his death before itis paid 
or delivered. 

When a person is in possession of the property 
of the deceased or,at any rate, a major portion of 
it, and Melds it adversely to the legatees, he is liable 
to be sued asan executor de son tort. S PAPURBAL, 
y. OHUHERMAL MULOHAND, A. I. R. 1929 Sina 18. 105 

e 


LÀ Construction—Life-estate to widow—Bequest 
. to son after performing mother's funerals—Son' 
einterest, nature of—Death of son before mother, 


e ect of. 

hore A Hindu by his Will made a disposition of 
&life-estate in favour of his wife and provided that 
his son “ get the property after performing 
his mother’s obgequies" but tho son predeceased the 

mother: ; é 
* Held, that the son got a vested remainder in the 
property and his heirs were entifled*to succeed to 
. ih Bi SunBAMANTAN AYYAR V. BURBARAYA Ayrar, A. I. 
e R'1929 Mad. 32 556 
—.——— Constifietion—Provision to wife and son— 
Management by wife till Jon's majority—N0 power 

. 


* 62 i 





. 


. 2. A 


. 
*. 


GENERAL INDEX. 


,978 


WIlI—conid. 


of glienatvon. to son or wife—Bequest to grandson 

after son's death — Nature of disposition} —Succtss.on 

Act (XXXIX of 1925), s. 77—Omuwsion of words 

material to full expression of meaning, effect of. 

A Hindu by his @Vill provided that hie property 
Should be taken by his wifeand her minor son, that 
his wife was to be in management of the property till 
the minor attained majority, and that on the happen- 
ing of this event, he was to manage the property and * 
pay suitable maintenance to his mother. The docu- 
ment further recited that neithef the son nor the 


the parties. A MUNIRAN Bist v, AMJAD Arı e widow was to have any power to encumber, sell or 


mortgage the property, and that it was to be taken 
by the male issud of his son and wag to be used and 
enjoyed by them with fore to sell, make gift ete: 

Held, that the Will did notconfer an absolute 
terest on the wife, that the son took only a life estate 
gue after his death the property was to be taken 

y the latter's son , 

Where itis clear on the face of a Will that the tes 
tator has not accurately or completely expressed his . 
meaning by the words he has used, and it is also clear 
what ure the words which he has omitted, those words 
may be supplied in order to effectuate the intention 
as collected efrom the context M M E, D’Croz v. 
Nacn Nainu, 55 M. L.J. 6083; A. L R. 1929 Mad. 
84, 29 L, W. 1 837 


-~——2 u Construction—Will by mother—Second son 
$0 be her successor and to make realisations and 
collection and pay liabilities—uther three sonfto 
be in status of subordination—Proyision for payment 
of surplusto other three sons in equal shares—Sone 
other than successor, whether mere guzaradars— 
Construction. of words of one Will by construction 
of similar words in different Will, propriety of. 
A Wil executed by a mother provided that after 

her, her second son shall be her successor“n re t 
of ber entire immoveable property; that he alone 
shall have power to make realisations and collec- 
tions from the estate, make payment of revenue, 
other Government demands and other charges; that 
he shall have power to take a certain percentage as 
haq taluqdari and after deducting those items and 
other liabilites of the testator, and her three sons 
in their status of subordination shall be entitled to 
get surplus profits by way of samjhauta at tho rate 
of one-fourth each, and that if her successor, without 
any cause, neglected to pay the debt due by the 
testajor and other liabilities then each of her other 
three heirs shall be competent to recover from her 
suecessor his fullshare of profits and to pay in his 
own way his respectivegshare in the debt : 

Held, on a construction ofthe Will that the three 
sons of the, testator had as good a title as her 
second son in respect of their shares and that they 
were not guzaradars, thoygh the power of manage- 
ment, the djgnity of the position and the right to 
hag talugdari were reserved for the second son. 

e diis always dangerous to construe the words of 

ong Will by the construction of more or less similar 

words in a different Will O«MoHAMMAD Ansan ALI v. 

Ixzau Aut, 5 O, W. N. 4044; A. 4, R. 1939 Oudh 35 

12 R. D. 798 * "E 3tÓ 

———— Execution of Will—Disposing mind'—Gift 
—-Gift to particular person ded. as possessing . 
particular character—Nature of gift. * 

When a gift is made toa pepson who is describ- 
ed ag possessing a particular character or relation- 
ship, the gift may be made to him absolutely as an 

e 
* 


| $n 
Wlil—coneld. * 


individual, or it may be made to him, on acoeunt of 
that relationship, so that if the relationship fails, the 


gift cannot take effect. The opus is on the donee to, 


prove that. a gift was made to him irrespective of 
the relaticnship. , 4 
The mepe fact that an illiterate person puts his 
thumb mark on a document purporting to be a 
Will and written by another përson does not raise 
any presumption that he had a disposing mind. 
lt is not sufficient in order to make & Will that a 
man should be able to maintain" an ordinarf con- 
versation and to answer familiar and easy questions. 
He must be able to appreciate hip property, to form 
& judgment with regpect to the perdes whom he 
chooses to benefit by it after His death, and if he 
has capacity for that. it suffices, L IBRAHIM v. Sapo 
Bw, A. L R. 1929 Lah 20 354 
WORDS AND PHRASES:— 
Accrue or arise. See Iucouz Tax Aor, 1922, s. f 
296 
Acting In the discharge of duty.'See Bomsar 
» District Porics Act, 1040, s. 51 (1) (D, (f) 246 
Acting under colour of duty. See Bonnar 
DisvyRioT PoLicE Act, 1890, e. 5: £1) (b), (f) 246 
Buddhist Law. See Ouinese Buppifisrs in BURMA, 
law applicable to 513 
Constructive notice, See TgANsrER or PROPERTY 
Act, 1882, 5. 41 | 142 
Fodder. See Conrraor Act, 1872, g. 21 58 
e Forthwith, See Provinorat IwsoLvENOY Act, 1920, 
8,28 (4),(5) — 465 
interlocutory order. See Orvin PgoogpuRE Cons, 
,1908, s. 96. 41 
udgment, See Lerregs ParssT (Can), cl 15 88 


INDIAN CARES. 


* . . 
* Party. S& Oarus Aor, 1878, 8 9 


[1929 


WORDS AND PYRASES:— . 


Judgment. See Lerrazs Parent (RANG), o1. 13 521 
Khorposh.« Sece PERMANENT SETTLEMENT REGULA- 
TIONS,1193 194 
Lalzu. See Provincia, Sanu Causg OounT8 AOT, 
1887, Sog. 11, Arr. 8 


812 
Nankar. See PERMANENT SRTTLEMENT REGULATIONS, 
. 1793 id * 194 
Ooccupiers, See BENGAL MUNIOIAL Aor “1884 s. 85 


9 
Offence, See MEROHANDISB-MARKS Aor, 1889, s. 15 
i * 131 


> 759 

Property. See PnoviorL, kwsoLvmNOy Adt, 1920, 
8, 28 (2) o . e ° 345 
Prosecution. See Mariqjóva PROSEOYTION 796 
Public servant. See PENAL Oone, 1860, 8. 19 817 


Reasonable care, Ste TRANSFER or PROPERTY Act, . 
4 42 . 


1689, 5 4l .— 1 
Zeralt. See BENGAL Tenanoy Aor, 1885, 8,120 469 


Workmen's Compensation Act (VIII of 1923)/5s, 
28, 30 —Commissioner's power to pass orders on 
censent of parties—Appeal from consent orders— 
Scope of s, 28, . 


A Commissioner under the Workmen's Compensa- 


tion Act, can pess an order or deoree on the con- ' 


sent of the ‘parties in contested proceedings and an 
order passed by him on consent is not appealable. 
Section 28 of the Workmen's Oompensation Act 
refers primarily to cases where the parties have 
arrived at ary aa prior to any hearing before 





the Court. B CHHIPA ALLARAKHA ISAKJI v. Bar Sona 
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358 o » 877| 349 109 711 38 107 268; 389 »* 909 | 755 » 97 
356 e, 702] 45 . „ 705| 392 . 4, 487 | 757 s 451 
* Note —Deocisions | 360 » 434 49 103 19| #2 108 791, 760 » 246 
gf thea Board of | 369 111 268 54 » 7090; 415 109 470; 162° » 453 
. Revenge,U P,not| 376 IIO 269 60 6 158| 427 » 2! 765 108 14 
° printed in Indien | 385 108 501 64 Q7 41) 461 » 545| 766 IO9 31 
* Gases —[Ed.j 393 110 633 70 108 27 | 434 110 6 714 108 361. , 
* 403 112 209 7 e 30 | 438 » 116, 783 w B42" 
— 408. IFO 313 19 ne 24| 443 » 120] 788 107 461 
è 414 111 620 84 I O 107| 417 $ 13? | 793 108 337 
490 , 641) 86 107 272| 451, 109 149| 802, ©, 354.8 
m . 4381 e IIQ 263 88 5» @05 | 455 » 192: 8W 2» 3! 
434 IXI 033 90* 108 181 457 113 620) 818 ii 1 
44. FIO 276) @ — 107 707| 465 TiO 710} 821 » H 
* 444 111 892 98 719} 470 * 109 737| 827 3 367 
e | 448 412 63| 102 , 108 17| 473 » 5142 829 n 673 
e d b ° " \ 
. . y e e 
. e. . : * . 
*. * è . 
*. . 


‘ * 
4 
Bombay Law 
Reporter, 

Vol. XXX-- contd., 
n Ind. Cas 
Page. Vol Page 
843 108 727 
844  ., 67 
837 » 678 
842 169 1 
“819 ,. 89 
859 » Bà 
856 » 467 
859 114 302 
867 „e 390 
873 113 525 
881 III 704 
885 112 459 
889 111 462 
893 113 148 
902 », 155 
908 » 201 
919 » M3 
917 » 954 
920 i: 16l 
930 » 169 
934 519 


952 » 344 
954 , 751 
4957 » 475 
958 » 473 
962 » «T 
967 . 586 
970 113 $1 
980 114 266 
987 . 8H 
993 ° LIB 244 
1011 114 259 
1018 » 246 
1050 112 567 
1082 » 564 
1084 » 985 
1086 -,, 56) 
1089- 113 384 
1095 » 478 
1099 ao SRI 
3104, IIB 241 
111 118 818 
11H , 619 
1115 110 195 
1128 113 506 
1136 » 353 
1145 » 42 
1148 » 46 
1149 . 2 
1160 112» 587 
1112 118 593 
1190 » 602 
1210 II 383 
e 41222 » 3889n 
1225 112 824 
1342 III 413 
e 1253 413 0w 
"1215 114 $4 
1270 %. 490 
1273 115 37 
1277 ,  , 3 
1281 » 3JL 





e 
INDIAN CASES. 

Bombay Law * | Calcutta, I. L.R, 

Reporter, Serres, 

Vol. 3 — contd, * Vol, LV. 
Ind. Oas. | Jan. to Deo. 1928. 

Page. Vol Pege 

1300 fI5 400 Ind. Oas. 
1310 », 389 | Pag’, VoL Page. 
1317 112 610 107 225 


1353 , 626 
1361 we 663 
1379 » 818 
1373 © 417 
1379 » 165 
1384 . 723 
1369 ITE 480 
1891 112 734 
1398 » 758 
1404 , 789 
1405 » 180 
1407 » 740 
1422 » 118 
1496 » TH 
1435 II3 70 
1439 112 8409 
1442 » 861 
1447 114 861 
1455 115 382 
1463 , 469 
1488 » 414 
1494 . 409 
1503 113 194 
1509 114 849 
1519 113 312 
1530 , 612 
1539 » 229 
1555 » 408 
1580 , 91 
1586 , 402 
1570 „ 510 
1572 III 332 
1578 „ 40t 


1588 „ 282 
1596 "874 
11602 ” 272 
1604 . 389 
1810 "379 
1615 > $319 
1622 x 8M 
1627 e IIB 692 
1699 114 245 








6 103 662 
igs i 
9L 109 538 
90 105 65 
104  1O4 353 
108 106 143 
113 e104 387 
126 ANB 
133 106 2:9 
149 247 
154 109 752 
164 » 755 


269 — 104 284 
279 » ii 
285 . 527 
340 105 565 
355 107 81 
31 103 577 
392 105 149 
396 109 747 
403 107 7 
417 104 447 
493 „ 903 
498 [II 276 
435 IIO 368 
448 105 647 
464 [IG 875 
413 106 91 
482 110 283 
105 
104 
110 
I 


7 
510 08 361 
532 » 342 
538 104 360 
545 œ, 340 
551 105 549 
505 — IIO 124 
5744 @106 25 
5186 IIO 404 
500 — II3 947 
600 107 2355 
608 104, 668 
616 » ^ 759 
619 IIT $9 
624 IO5 315 
638 a 612 








Calcuua, I. L. R., 
eries, 
Vol, LV. contd, 


653 2204 
659 » 292 
666 106 4390 
676 IIL 1 
680 „ 107 
689 104 716 
701 III 340 
7 . 849 
72 108 348 
725 y, 365 
730 “INI 543 
748 106 586 
158 , $497 
785 a 71 
711 107 65 
183 III 32 
794 » 435 
798 4, 108 
808 II3 37 
821 109 407 
826 , 28 
836 , BU 
841 e, 298 
858 112 350 
879 III 327 
892 107 747 
$03 112 496 
918 . 508 
944 109 723 
953 III 828 
857 109 315 
964 „o 237 
971 112 732 
978 » 712 
087 » 78 
994 » 708 
1008 , 721 
1013 » 172 
1029 , 180 
1037 110 
1048 Itt 480 
1058 113 105 
1057 „o B4B 
1067 . 847 
1070 108 585 
1077 , 590 
1084 1123 R33 
1090 112 865 
1110 115 129 
nz 113 834 
1158 108 ?46 
1167 „ £83 
1181 109 284 
1190 115 528 
1193 109 247 
1206 ° 114 406 
1210 „o 483 
1216 4. 485 
1231 118 166 
1941 , 843 
1259 * IIS 88 
1988 90 


.1928 
Haloun g I.L. R. 


eries, 
Vol. LV—concld, 


Ind. Cas. 
Page Vol. Page. 
1277] II 36 
1280 " $5 
1284 -JIO 416 
4293 ° II5,-85 
1305 ILS 240 
1313 » 842 
1315 114 658 
1328 115, 185 
1341 MTM 
1351 (áo. CAT 
01355 » 49 


Caleutta Law 
Journal, Vol. XLVII.' 


San. to JunÉioss, * 


1 106 156 
7 107 4 
12 105 15 


21 107 735 





68 103 853 
69 , 80 
75 , 691 
82 107 720 
87 . n»n 729 
90 106 571 
98 , 642 
101 » 534 
107 e 107 194 
12 e , 730 
118 IOS 422 
199 109 115 
194 113 855 
P 134 106 616 
136 107 237 
144 » 29 
150 $ 7 
182 » 5 
171 »n, 14 
183 n 1 
]R9 , 20 o 
198 119 
208 109 237 
211 2 30. 
914 107 124, 
929 . 13°. 
233 109 231 
910 n 482 
250 PII 372 
258 104 113 
263° [O7 352 
$65 108 246 
277 109 211 
282 184 





904 107 4559 


4 


. 1928 


Calcutta Law 


Vol. ALVII—coneld, 


Journal," 





COMPARATIVE TABLES. 


Caleutta Lay 


Calcutta Law 





Journal, * Journal, 
Vol. XLVIII. Vol, XLVIII— 
e "s coneld. 
July to Deo. 1928, . 
Ind. Cas 
Ind. Cas. | Page. Vol. Page. 
Page. Vol. Page. | 4$1 III 41> 
1 IO9 392] 473 117 684 
dl pe » 6286| 477 113 70 
23 » 417| 479 * , 328 
28 I17 557| 481 55 18 
32. III 792| 489 IIB £566 
3$ IIZ 303| 500 III*197 
45 “108 37»511 e , 577 
54 is 1149 523 114 686 
4 » JOBS 361 531 113.854 
E: 169 730.) 534 , $851 
e » 663; 541 » 285 
83 |, 858, 540 117 4847 
90 III 126, 548 II4 155 
92 » 123| 550 115 585 
97 115 81| ^51 » 353 
402: .II4 792| 55k » 355 
1014 109 818 | 555 » dad 
106 » 103 | 557 III 288 
119 » 7231 567 » 480 
125 » 765] 570 109 574 
131 112 456| 574 114 415 
135 a 458, 577 » 129 
138 117 596] 581 115 522 
143 III 394] 546 » 20b 
148 a 899} 590 » 269 
150 113 491 594 , © 268 
153 IIO 1, 596 114 672 
163 T 8] 597 115 177 
171 5 30 
177 , 308 —— 
181 IIS 588 
190 114 82 Calcutta, Weekly 
193 113 161 | Notes, Vol. XX XII. 
962 IIA 794 
266 112 369| Jan. to Sept. 1928. 
268 I I ] 345 
276 114 411 | 203 105 703 
219 112 396 | 208 IIG 727 
281 IIa 84| 221 108 577 
288 113 572) 233 IO! 373 
293 112 780| 237 106 156 
298 I E 860 | 241 113 855 
307 115 561) 244 114 148 
327 4, 593| 948 105 017» 
489 114 17961 257 107 4 
37 117 6896; 260 106 571 
350 108 100; 204 109 739 
357 114 156 | 268 II] 340 
304 117 6064 272 114 404 
368 114 139 | 275 109 231 
374 » 142 280 an 155 
386 » 148 | 281 107 237 
387 » 154| 287 IIO 121 
390 „ 158, 201 109 e47 
39? -a BO] 295 114 4 
397 TEL 3321 299 107 726 
405 » 485 | 304 JOQ 282 
412 BIO 2£0} 305 106 53 
415 IIT 240, 300 “JIS 582 
418 113 J13) 317 © TIS 605 
431 111 404} 319 112 350 
136 II$ 195; 328 409 210 
* e e . 
. 6 


*e 





Caleutta Weekly 
Notes, 

Vol. XX XII—dontd. 
Ind. Cas 
Page, Vol. Page 
329 koe 1 
336 IIO 404 
342 114 159 
345 1089 482 
353 114 786 
359 105 15 
388 108 242 
372 III 708 
318 192 618 
387 04 566 
391 IbBP3 13 
398 B 24 
400 IO7 722 
403 m l4 
41l 116 633 
413 113 848 
418 115 520 
421 112 706 
427 113 105 
429 1Q8 345 
434 II3 9 
439 109 298 
449 107 465 
0152 118 18 
454 109 237 
457 IOG 642 
459 103 522 
467 Not reportable. 
472 IIG 375 
476 114 406 
477 III 396 
48] IOG 646 
482 108 361 
490 113 834 
507 116 158 
509 107 35 
515 113 1688 
519 108 33 
595 IOI 112 
533 II5 93 

538 IO7 ¢ 
544 107 124 
548 108 216 
556 109 315 
559 II2 172 
565 107 337 
569 S 1 
574 II 718 
57h » %42 
§80 108 883 
587, IIS 81 
591 108 241 
593 á 1 
608 115 58 
610 113 240 
612 115 90 
613 IOR 590 
610 109 295 
621 107 *7 
629 “109 342 
83t IF4 658 
610 1123 158 
644 B17 529 
846 112 7X 











a 
5 
Calcutta Weekly 
Notes, 

Vol. XXXI. I—contd. 
" r int Cus 
ago, ol Page. 
650 109. 392 
657 108 337 
665 113° 843 
673 111 323 
677 107 481 
681 . 108 348 
681 IIS 85 
691 112 732 
693 I7 849 
696 114 40? 
699 » 1à8l 
702 III 385 
705 108 687 
708 » 367 
710 114 90 
716 115 356 
720 117 842 
797 „ 848 
729 IIO 542 
781 109 351 
733 » Bl 
738 108 678 
742 I15 572 

751 a 3 
759 IOB 585 
762 109 858 
769 » 52 
77L &.]I2 180 
116 117 692 
778 115 606 
783 ]17 6&0 
790 109 417 
796 » 407 
799 Not reporifble, 
805 112 303 
811 113 357 
815 » 363 
817 109 723 
821 » 623 
R28 115 588 
832 114 789 
835 110 416 
839 117 596 
£42 114 129 
843 117 9002 
815 109 1 
850 » 785 
854 Not reportable, 
858 117 557 
860 108 251 
863 117 693 
867 » 414 409 
870 IIO 395 
872 14 793 
e 874 los RRT 
880 . » 780 
885 » 755 
E89 114 132 
894. TI% 602 
897 409 663 
as * Ile 8 
1 112 496 
922 I17 673 
925 I07 ‘119 


. * ` 
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6° INDIAN CASES, 1928 . 
Calcutta. Weekly Calcutta Weekly | Lahore, I. L.R. Lahore, I. L.R., Lahore Law Journal, 
Notes, Notes, Vol. x*xi i Series, e * Series, Vol. X—contd. 
Vol, XXXII—coneld . e| Vol. IX—contd. Vol. [X—coneld. 
° Nov. & Doo. 1928. . e Ind. Cas. 
Inti. Cas. : Ind Ost. Ind. Cas. |} Page. Vol. Page. . 
Page. Vol. Page. ° Ind Cas. | Page. Vol. Page, | Page. Vol. Page, | 248 108 386° 
929 IIO 260 | Page Vol. Page. | 167 IOS 783] 581 IIO 2,8, 280 » 38L 
932 II5 599 I III 332 | 176 IIQ &57| 586 bO9 127) 251 III % 
935» 114 688 7 » 915, 180 109 255, 588 IIO 38t) 257 I[2 670 
940 115 90) 156 118 860 | 183 IIT 149] 592 112 ]83| 262 140 076 
945 » 258] 21 115 39! 191 106 804) 597 110 424 | 274 „ 419 
952 116 171 83 114 5395| 301 103 522; 602 IOO 829] 277 * III 129 
953 IILE 413 33 «III 204 p 203 » 518| 603 108 514| 281 Noz reportable. 
971 117 513 39 » 485] 214 , 833, 626 III 561| 288 IQ9 737 
983 IOB 354 44 117 854| 217 103 7004 649 I ERO 10641 290 112 457 
993 PIG 794 46 °° , 593| 224 e@ LIQ 689» 659 ^, 425] 292 ° FOS 518 
996 IIO 720, 50 IJA 682, 244 104 3971 663 "III 659| 298 fO9 073 
999 115 525) 55 117 081) 218 103 759.007 o  , 477| 301 Nétreportable, e 
1004 » 359] 58 116 174| 255 104 230 | 671 I 12, v7 02 IO9 120 
1009 108 673] 61 II 197! 260 » 661] 678 I 10° 108 | 304 » i26 
1015 115 177; 70 | IO 306 | 268 109 112] 6089 113 769, 300 5^ OLET 
1020 „ 184! 76 119 333, 280 104 437| 701 III 175| 389 J ^ , 3H 
10233 IIO 691 79 114 796! 284 108 150 Bil a 10 329 
1027 115 265 8t 118 351| 291 112 425 e 316 109 74 
1030 114 134, 88 „ 355 | 208 » 518 . 317 » 510 , 
1035 , 185 90 IIO 11) 302 107 495 |Lahore Law Journal, 319 Not reportable. « 
1038 IIO 195 95 LIS 736; 306 “4, 281 Vol. X. 825 109 1?7 
1050 116 731 96 119 801, 308 106 901 328 110 246 
1055 115 515| 100 120 297, 313 112 476 | Jan. to Dec. 1928, 330 III 477 
1080 117 686| 103 117 838, 317 105 167 é 333 109 713 
1082 III 123| 118 , 689° 322 104 435 1 IOB 177; 38% » 714 
1083 109 703] 115 » 100] 824 106 877 13 105 603) 339 IIS 425 
1077 117 696 | 117 119 123| 333 » 846] 17 107 481] 347 112 339 
1079 1 i? 481 | 1926 115 593| 340, » 882 21 », 487 | 348 » 593 
1082 117 687| 138 », 56L) 347 » 794) 23 104 9222 | 355 TEL 635 
1084 116 724] 150 117 855 | 35? 107 280, 27 103 779, 380 112 402 
1087 108 48 161 » 536] 358 106 s05| 40 IOS 52| 364 109 68i 
1091 II4 82] 165 , 558: 360 IOB 49, 42 107 782| 366 » 123 
1093 III 300; 169 » 8851 i 368 107 609 45 108 170 | 369 112 359 
1104 117 510| 172 112 784; 371 106 796 48 107 617. 370 109 728 
105 116 383| H1 118 572 | 380 107 758| 51 106 901| 37" 116 457, 
1107 118 337 389 108 167| 55 108 379 | 378 III 139 
1109 IIO 422 — 394 107 391 58 Not reportable 388 109 272 
LL 114 482, 397 109 650 63 IIO 857 | a4 » 787 
1113 116 374 Lahore, I. L R, 400 „ 001 88 IOG 491 R9 107 766 
1115 117 691! Series, Vol. IN. ! 408 „ 685 70 III 818 315 109 638 
117 III 480, i 418 107 620 79 108 517| 398 » 819 
1120 YES 113; Jan.to Dec 1028, | 421 » BOL] 75 109 533, 401 » 4176 
1130 113 49 428 119 258) 87 4, 8| 40 » 516 
1136 uz 701 1 IO3 260 418 II] 110| 93 III 596| 408 » 208 
1138 I5 47 4 110 832, 451 LOB 6131 153 109 604 | 413 III 175 
1140 1123 851 7 112 29 |, 455 109 23] 156 107 394 | 453 113 239 
1146 IfI 2401 23 IIO 631 '" 462 IOB 617| 159 110 122| 455 116 325 
1149 109 574 | 27 103 616 | 464 IIB 312 | 161 108 -391| 460 112 471 
1153 114 493 3 103 385| 467 IIO 248| 169 113 387| 463 E13 177 
1155 116 145 5 IIO 6038 | 470 104 779 | 174 108 3908, 470 n 183 
1160 {17 530| 38 103 507 | 487 * 113 228 | 120 » 603] 474 4. 778 
1163 109 281) 67 IIO 850: 491 108 607] 183 113 53] 478 9115+ 539 
1100 PIT 607, 760 104 281! 496. 109 590) 198 IIO 8L) 480 e , 488 
4170 114 94 85 103 706 | 501 ü 21| 202 108 189| 482 III 76 
1172 115 522.) 88 11 17 | 504 103 748, 207 109 481, 485 113 536 e. 
1373 113 181] 95 » 4l| 5L » 678] 911 110 835| 488 116 546 
1991 IIB 358 | 106 . 385) Bl III 749| 245 III 110] 491 113 907 
1233  ]I4 RAT 110 103 170 | $% IIO 231) 218 109 685] 493 e II4 54 
19330 — 107, 730 | 146 109 513! 531 109 209| 9:6 109 571] 497 117 665 
1238 He 518 | 120 1023 865| 537 111 319] 229 1 12 2 300 113 899 
1210 4 16 303, 133 104 253; 550 109 593| 235 . 108 3869] 505 4, 909 , 
1242 4, 565 | 137 112 491 563 ite 538 |. 237 IIO 710! 508 IIS 476 
1244 117 884! 140  , , 153| 567 IOB 741| 939 ao 394] 513 112. 485+ 
1246 » 8621 g48 IIA 498| 576  1OO 90) 242, IIZ 262| 514 114 %17 
. ! . 
e e . . s 2 
° e . . * 
" e * . a . 
. 
> * 
14 
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' 1928 : 


Lahore Law Joarnal, 
Vot, X— concld. 


A Qu Ue 
. Page, rol, Page 
. O17 115 420 
519 » 28 
22, » 424 
25 ' [I2 X2 
531 * , 55 
531 Ti 411 
938 112 49 
54l ., , 168 
543. “RIS 478 
546 1I9 232 
552 115 466 
è 555 *, 469 
560 » 42 
562 112 48 
Runjad&Law 
Reporter. 


Vol. XXIX, 
Jan, to Dec, 1928. 


1 103 318 
8 109 255 
14 107 100 
27 , 809 
30 » 71 
33 , 482 
37 166 156 
42 „ 901 
45 109 215 
46 „ 165 
50 110 418 

* 52 106 339 
54 340 
56 169 168 
58 5 
59 106 418 
61 » 40 
64 102 705 
67 106 486 
68 » 481 
69 109 239 
70 102 843 
72 107 781 
74 103 889 
71 IQ9 266 
81 107 596 
90 109 62 
95 . 403 400 
97 IIO 264 

101 9 38 
10% 102 774 
* 110 105 817 
112 106 225 
114 101, 172 
118 103 274 
119 107 594 
129 », 394 
* 125 106 493 
426 109 228 
2Be 106 584 
20° » 914 








COMPARATIVE TABLEB. 




















Punjab Law’ Punjab Luw Punjab Lay 

Reporter, Reporter, . Reporter, 
Vol. X XI X-econtd. | Vol. X XI X—contd., | Vol. XXI X— concld. 

Ind. Cas Ind. Cas Joad, Cas, 

Page Yol Page. | Page. Vol. Page. | Page. VeL Page. 
131 «06 488) 3% 108 397% 615 IIS 228 
135 : 16 | 368 104, 253! 618 III, 377 
142 102 801! 371 108 189! 090 1094 590 
18 *'109 817! 375 103 763| 624 eer 24 
151 » 236! at TLIO s57! Oqu — 1140 2M 
134, 103 665; 35 TET of 6:9 109 209 
163° 109 458, 3:8 110 *329| 633 93 300 
165 «108 5146392 e109 52] 635 109 779 
177 196 6829 300 IOB 748| 617 III 461 
162 107 0| 399 107 -281| 653 S 464 
19 106 984 101 112 476| 654 ITZ 1 
19. 103 752. 403  II2 518| 666 III 450 
198* , 833: 406 109 928] 667 » 451 
199 “1029 313 410 112 455| 670 n Ji 
74 104 127 413 109 533, 675 103 182 
208 106 £| 423 112 593| 678 110 710 

5 109 604: 499 109 723| 679 [II 561 
17 * 4, 640, 434 108 517| 696 104 435 
219 108 600: 436 109 117) 697 106 877 
222 109 481, 438 103 727| 703 * IIO 676 
394 105 653 439 » 727 73 . 419 
2997 103 838 410 ” TH| 715 115 435 
229 119 192; 441 "gig! e721 108 518 
231 108 108 443 469 12%! 727 109 673 
2344 109 599 44 , 127| 730 ». 90 
237 103 835 44 I] 8° 73 IIO 101 
240 Not reportable., 401 loo e819 

247 104 902 469 104 437 giu 

2:29 IIO 81, 472 112 668: 

254 . 550l 475 107 280| Mades, 1. L.R., 
260 IEE 381. 477  II2 425| Serwa, Vol. LI. 
262 III 383] 481 I06 816 

264 107 624| 486 III 449! Jan. to Dec. 1028. 
965 Not reportable. | 489 105 507 

968 111 477: 510 109 601 1 108 760 
270 108 400 515 105 68: 31 106 665 
971 107 603; 522 110 391; 46 „o 230 
973 » 753 | 599 a 258| 68 109 317 
276 109 327| 52 ” 738) 76 105 88 
980 106 615, 533 "333; 84 105 603 
282 108 271 | 534 n 700 | 86 , 829 
284 — [O5 817| 536 . 8589! 91 n 657 
?87 IOB 191, 5:7 ‘ 685 | 96 107 29 
289 Not reportable,! 539 ” 6n. 103 169 70 
289 106 826 | 541 "73 |» 182 105 086 
292 108 183| 544 . 948] 198 107 625 
294 IO3 775! 546 III 110| 157 4, 192 
300 106 842! 548 108 613| 161 IOS 68 
30 105 850] 50 ,.617| 165 107 813 
305 103 36510552 113 312| 167 * 105 667 
306 112 49! 554 III 495 { 171 », 801 
308 110 5171 567 mse | 174 » 650 
310 » 850 | 569 ” 982| 178 #106 218 
316 » 623 | 570 ” 360} 180 105 669 
318 103 280| 571 4. 03:8 185 , 819 
320 ITO 63a} 575 , 339. 187 4 674 
322 Not reportable | 584 . 203| 189 108 35 
399^. 107 495 | +566 100 924 | 208 103 33 
3 110 832) 60? 102 46| 219 105 405 
3 112: 29! 606 147 669] 228 I09 t6) 
3144 108 137/607 © , 683| 235 | 107 639 
353 „ 678| 608 ILE 344| 239 102 664 
359 . 112.153, 810 108 607! 219 107 804 
364 » 869} 613 III 396' 24: 106 660 
. e. . . nma . 

. . 


7 
i Madras, I. L, R., 


erws, ©, 
Tol. 4,I—contd. 








Ind. Cas. 

Page. Vol, Page. 
245 109 «180 
246 » 297 
243 106 459 
257 5» 583 
259 e  , 992 
263 » $84 
266 IOS 625 
291 09 155 
301 IIO 89 
308 112 486 
318 IO9 578 
320 107 499 
330 » 806 
333 105 826 
335 106 716 
337 » 706 
338 » 199 
339 107 512 
841 108 636 
342 III 505 
34k IO9 94 
317 » 372 
249 » $36 
361 110 141 
417 112 54l 
449 104 337 
455 GIO 207 
462 109 518 
472 IIO 16 
478 » 366 
484 109 329 
491 » 6 
495 IIO 187 
EOL 108 909 
| 512 107 428 
| 515 IOS 589 
519 106 705 
522 IIO 100 
524 » 583 
527 IOG 446 
533 109 765 
540 112 149 
519 111 2310 
567 109 516 
514 IIO 480 
583 » 518 
594 „ 61 
597 108 297 
599 » 656 
601 » 140 
603 * *, 638 
*606 a» 65 
10 110 590 
il III 197 
627 109 572 
632 110 136 
612 109 dls 
619 * f 54 
655 el 09 p698 
681 108 539 
672 IIO 863 
681 109 6568 
683 » 894 
688 “110 830 


8 


Madras, I. L, R., 
Series, 
Vol, LI—conald. 


Ind. Oas. 
Page.” Vol. Page. 
695 e IIO 114 
697 , 318 
701 112 116 
TIL ILI 297 
120 108. 305 
785 IIO 539 
763 118 291 
710 109 108 
714 106 663 
777 Til ltt 
787 IIO 889 
798 » 815 
800 113 632 
810 112 6 
815 IIO 613 
824 113 158 
833 105 109 
839 IO9 581 
849 IIO 186 
858 , 862 
geco "v 490 
863 114 227 
865 IIO 233 
870 109 361 
873 a 583 
876 110 454 
885 116 404 
893 116 673 
9356 II« 353 
987 112 682 
977 117 113, 
9916 114 234 
1008 — 112 263| 
1 
Madras Law 
Journal, Vol. LIV. 
Jan. to May, 1928. 
1 JOG 642 
6 ` M 646 
8 IO7 625 
30 10S 179 
40 106 482 
43 5» 931 
49 109 70 
65 107 $01 
66 649 
67 165 *881 
16 106 426 
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